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[IN  THE  COURT   OF  APPEAL.] 
Xx>RD  Alvebstone,  C.J. 

HiGBT,  L.  J. 

"Vatjghan  Williams,  L.J 

1900. 

Oct.  25. 

Trustee — Appointment  of  Judicial  True- 
tee — Person  not  Earned  in  Summons — 
Jurisdiction — Judicial  Trustees  Act,  1896 
<59  d;  60  Via.  c,  35),  s.  hst^b-ss.  1  and  3 ; 
Judicial  Trustee  Bales,  1897,  rule  23  (1). 

On  an  applicrUion  to  appoint  a  nwned 
person  or  the  official  solicitor  as  judicial 
trustee,  if  the  Court  is  not  satisfied  of  the 
fUness  of  the  named  person  there  is  juris- 
diction to  appoint  a  third  person  suggested 
hy  the  retiring  judicial  trustee. 

Appeal  against  a  decision  of  Keke- 
wich,  J. 

By  the  settlement  dated  June  27,  1865, 
made  on  the  marriage  of  Jane  E.  Douglas 
and  Robert  S.  Douglas  (since  deceased), 
Teal  estate  situate  in  South  Acton  in 
the  parish  of  Feltham  in  the  county  of 
Northumberland,  was  assured  to  the  use  of 
the  trustees  J.  A.  Wilkinson  and  Mordey 
Douglas  in  trust  to  pay  the  rents  and 
profits  to  Jane  E.  Douglas  for  her  separate 
use  without  power  of  anticipation,  and 
after  her  death  upon  trusts  and  limitations 
imder  which  her  four  daughters,  the  only 
Vol,  70.— Chano. 


children  of  the  marriage,  were  entitled  in 
remainder,  as  tenants  in  common  in  tail 
with  cross-remainders,  and  certain  per- 
sonal estate  of  between  4,000^.  and  5,000/. 
in  value,  invested  on  mortgage  and  bond 
debts,  was  assigned  to  the  trustees  in 
trust  to  pay  the  income  to  Jane  £.  Douglas 
for  her  life  for  her  separate  use  without 
power  of  anticipation,  and  after  her  death 
in  trust  for  Robert  S.  Douglas  as  therein 
mentioned,  and  after  the  determination  of 
such  trusts  on  trusts  in  favour  of  the 
children  of  the  marriage.  The  settlement 
contained  a  clause  under  which  "any 
statutory  power  of  appointing  new  trus- 
tees "  was  now  vested  in  Jane  E.  Douglas. 

This  action  was  brought  in  1896  against 
R.  G.  Bolam,  the  then  surviving  trustee 
of  the  settlement,  to  compel  him  to  make 
good  an  alleged  breach  of  trust.  One 
daughter  was  under  twenty-one  years  of 
age,  and  on  August  9, 1897,  a  compromise 
was  approved  by  the  Court  under  which 
R.  G.  Bolam  retired  from  the  trusts  and 
the  plaintiffs  sui  juris  undertook  to  apply 
for  the  appointment  of  a  judicial  trustee 
under  the  Judicial  Trustees  Act,  1896. 

On  August  2,  1898,  J.  Broadway  was 
appointed  to  be  jrudicial  trustee  of  the 
-settlement,  and  the  defendant  Bolam  was 
discharged. 

In  June,  1899,  J.  Broadway  desired  to 
be  discharged,  and  on  June  20, 1899,  Jane 
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E.  Douglas  took  out  a  summons  for  the 
appointment  of  her  son-in-law,  E.  Brewis, 
or  the  official  solicitor  to  be  judicial  trustee 
in  place  of  J.  Broadway. 

J.  Broadway  did  not  at  first  give  notice 
to  the  Court  of  his  desire  to  be  discharged 
under  rule  23  (1)  ^  of  the  Judicial  Trustee 
Rules,  1897,  but  on  this  omission  being 
pointed  out  by  the  Judge  he  gave  such  a 
notice,  proposing  that  J.  M.  Winter,  an 
accountant  of  Newcastle-on-Tyne,  should 
succeed  him  as  judicial  trustee.  Three  of 
the  daughters  supported  this  proposal. 

Kekewich,  J.,  made  an  order  on  the 
summons  in  chambers  appointing  J.  M. 
Winter  as  judicial  trustee. 

Jane  E.  Douglas  moved  to  discharge 
the  order,  and  Kekewich,  J.,  dismissed 
the  motion. 

Jane  E.  Douglas  now  appealed,  and  by 
her  notice  of  appeal  asked  to  reverse  the 

(1)  Judicial  Trustees  Act,  1896,  s.  1,  snb-s.  1 : 
'*  Where  application  is  made  to  the  Conrt  by  or 
on  behalf  of  the  person  creating  or  intending 
to  create  a  trust,  or  by  or  on  behalf  of  a  trustee 
or  beneficiary,  the  Court  may,  in  its  discretion, 
appoint  a  person  (in  this  Act  called  a  judicial 
trustee)  to  be  a  trustee  of  that  trust,  either 
jointly  with  any  other  person  or  as  sole  trustee, 
and,  if  sufficient  cause  is  shewn,  in  place  of  all 
or  any  existing  trustees." 

Bub-section  3:  *'Any  fit  and  proper  person 
nominated  for  the  purpose  in  the  application 
may  be  appointed  a  judicial  trustee,  and,  in 
the  absence  of  such  nomination,  or  if  the  Conrt 
is  not  satisfied  of  the  fitness  of  a  person  so 
nominated,  an  official  of  the  Court  may  be 
appointed,  and  in  nny  case  a  judicial  trustee 
shall  be  subject  to  the  control  and  supervision 
of  the  Court  as  an  officer  thereof." 

Section  6:  "In  this  Act — The  expression 
*  official  of  the  Court '  means  the  holder  of  such 
paid  office  in  or  connected  with  the  Court  as 
may  be  prescribed." 

"The  expression  •prescribed'  means  pre- 
■cribed  by  rules  under  this  Act." 

Judicial  Trustee  Rules,  1897,  rule  23  (1)  :  "  If 
a  judicial  trustee  desires  to  be  discharged  from 
his  trust  he  must  give  notice  to  the  Court, 
stating  at  the  same  time  what  arrangements  it 
is  proposed  to  make  with  regard  to  the  appoint- 
ment of  a  successor." 

(2)  "  The  Court  shall  give  facilities  for  the 
appointment  on  a  proper  application  of  an 
official  of  the  Court  to  be  judicial  trustee  in 
place  of  a  judicial  trustee  who  desires  to  be 
discharged,  in  cases  where  no  fit  and  proper 
person  appears  available  for  the  office,  or  where 
the  Court  considers  that  such  an  appointment 
is  convenient  or  expedient  in  the  interests  of 
the  trust." 


order  appointing  J.  M.  Winter  to  be 
judicial  trustee,  and  that  the  official  soli- 
citor or  some  other  fit  and  proper  person 
might  be  appointed  in  lieu  of  J.  M. 
Winter. 

On  the  hearing  of  the  appeal  it  was 
admitted  that  the  appointment  of  Mr. 
Brewis  would  not  be  a  desirable  one. 

CoUridge,  for  the  appellant.  —  I  do 
not  press  for  the  appointment  of  Mr. 
Brewis,  but  under  the  Judicial  Trustees 
Act,  1896,  s.  1,  sub-s.  3,^  the  Judge  had 
no  power  to  appoint  a  third  person  instead 
of  Mr.  Brewis  as  judicial  trustee,  but  only 
an  official  of  the  Court.  Further,  the 
Court  ought  not,  in  any  case,  to  make  the 
appointment  against  the  wish  of  the 
person  having  power  to  appoint  a  new 
trustee. 

Tomlin^  for  the  three  daughters,  was 
not  called  on. 

Lord  Alverstone,  C.J. — Upon  the 
application  of  Mrs.  Douglas,  the  tenant 
for  life,  for  the  appointment  of  Mr.  Brewis 
as  judicial  trustee  of  the  settlement  in 
succession  to  Mr.  Broadway,  the  learned 
Judge  has  appointed  Mr.  Winter  to  be 
judicial  trustee.  It  is  contended  that 
under  sub- section  3  of  section  1  of  the 
Act,  if  the  Court  is  not  satisfied  with  the 
fitness  of  the  person  nominated  by  the 
applicant,  the  Court  can  only  appoint  an 
official  trustee  instead  of  the  person  so 
nominated.  I  think  that  would  be  too 
narrow  a  construction  of  the  Act.  Mrs. 
Douglas  has  not  a  general  power  of 
appointing  a  new  trustee;  she  is  only 
entitled  to  exercise  any  statutory  power 
of  appointing  new  trustees  of  the  settle- 
ment. That  power  must  be  subject  to 
the  provisions  of  the  Judicial  Trustees 
Act.  In  my  opinion  the  Court  under 
sub-section  1  of  section  1  has  power  to 
appoint  any  fit  and  proper  person  to  be  a 
judicial  trustee,  and  to  hold  that  where  a 
person  who  is  entitled  to  apply  to  the 
Court  to  make  the  appointment  has  nomi- 
nated some  one  of  whose  fitness  the  Court 
is  not  satisfied,  the  power  of  the  Court  is 
confined  to  the  appointment  of  the  official 
trustee,  would  be  to  limit  the  beneficial 
operation  of  the  Act.  Sub-section  3  does 
not  cut  down  the  power  conferred  by  sub- 
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section  1 ;  it  is  an  enabling  section  applic- 
able to  the  particular  cases  mentioned  in 
it,  giving  the  Oourt  power  to  appoint  the 
official  trustee  when  the  Court  is  not 
satisfied  of  the  fitness  of  the  person 
nominated  by  the  applicant.  But  when 
another  fit  person  is  suggested  by  some 
of  the  parties  the  Oourt  is  not  bound  to 
appoint  an  official  trustee.  Upon  the 
merits  of  the  present  case  I  think  no 
ground  has  been  shewn  for  interfering 
with  the  exercise  of  the  discretion  of  the 
learned  Judge.  The  appeal  must  be  dis- 
missed with  costs. 

RiGBY,  L.  J. — I  am  of  the  same  opinion. 
A  proper  application  was  made  to  the 
Court  for  the  appointment  of  a  judicial 
trustee.  The  applicant  wished  Mr.  Brewis 
to  be  appointed,  but  it  has  been  admitted 
before  us  that  that  would  be  an  impossible 
appointment,  as  it  plainly  would  be.  It 
is  contended  that  if  the  Court  does  not 
appoint  him  it  can  only  appoint  an 
official  trustee,  and  has  no  jurisdiction  to 
appoiot  a  third  person.  Rule  23  of  the 
rules  made  under  the  Act  provides  that  if 
a  judicial  trustee  desires  to  be  discharged 
he  must  give  notice  to  the  Court, "stating 
at  the  same  time  what  arrangements  it  is 
proposed  to  make  with  regard  to  the 
appointment  of  a  successor."  Here  the 
retiring  trustee  did  not  at  first  comply 
with  this  rule,  but,  on  the  omission  being 
pointed  out  by  the  learned  Judge,  the 
trustee  gave  a  proper  notice,  in  which  he 
suggested  the  appointment  of  Mr.  Winter 
as  his  successor.  In  this  way  the  name 
of  Mr.  Winter  was  fairly  brought  before 
the  Court  as  an  alternative  to  Mr.  Brewis, 
and  I  have  no  doubt  that  the  Court  had 
ample  jurisdiction  under  the  Act  to 
appoint  Mr.  Winter.  I  am  satisfied  that 
Mr.  Justice  Kekewich  exercised  the  wisest 
discretion,  and  indeed  I  should  have  come 
to  the  same  conclusion  myself. 

Vaughan  Williams,  L.J. — I  agree. 


Solicitors — Poole  &  Bobinson,  for  the  appellant; 
Flux  ic  Leadbitter,  for  the  respondents 

[Bsported  hy  A.  Cardety,  Etq.^ 
BarrUUT'Ot-Zaw, 


DAT  V. 
EELLAND. 


[IN  THE  COURT  OF  APPEAL.] 
LoBD  Alvsbstoke,  C.J. 

RiGBY,  L.  J. 

Vaughak  Wiluams,  L.  J. 

1900. 

Oct.  25. 

Mortgage —  Coata  —  Solicitor-Mortgagee 
— Foreclosure  Judgment  in  1893 — ProJU- 
Coste  —  Taxation  in  1898  —  Mortgagee^ 
Legal  Costs  Act,  1895  (58  <fe  59  Vict.  c.  25), 

8.3. 

Where  a  foreclosure  order  has  been  made 
prior  to  the  Mortgagees*  Legal  Costs  Act, 
lS95f  finally  settling  the  terms  of  redemp- 
tion on  payment  of  principal^  interest,  and 
cods,  a  soUeitor-mortgageewiUnot  be  entiUed 
to  the  benefit  of  section  3  of  that  Act  because 
the  taxation  of  his  costs  takes  place  under 
an  order  made  after  the  Act  has  come  into 
force. 

Eyre  v,  Wynn-Mackenzie  (65  L.  J.  Ob. 
194;  [1896]  1  Oh.  136)  foUotoed. 

Appeal  from  a  decision  of  Cozens 
Hardy,  J. 

On  February  6,  1891,  W.  H.  Kelland 
deposited  title-deeds  to  real  estate  witb 
tbe  Devon  and  Cornwall  Bank  to  secure 
bis  account,  accompanied  by  a  memo- 
randum of  deposit  by  which  he  agreed  to 
execute  a  legal  mortgage  when  required. 

On  March  13,  1891,  W.  H.  Kelland 
created  a  further  equitable  charge  in 
£Eivour  of  one  Serle,  which,  on  July  18, 
1891,  was  transferred  to  R.  Cuddeford. 

On  March  25,  1892,  the  plaintiff,  a 
solicitor,  paid  off  the  Devon  and  Cornwall 
Bank,  and  took  a  transfer  of  their  debt 
and  a  legal  mortgage  from  W.  H.  Kelland 
to  secure  the  same. 

In  1893  the  plaintiff,  as  first  mortgagee, 
took  out  an  originating  summons  against 
B.  Cuddeford  and  other  puisne  mort- 
gagees, in  which,  on  April  19,  1893,  an 
order  was  made  declaring  that  the  plain- 
tiff was  a  mortgagee  of  the  estate  com- 
prised in  the  title-deeds  deposited  with 
the  Devon  and  Cornwall  Banking  Co., 
and  directing  an  account  of  what  was  due 
to  him  for  principal  and  interest  under 
that  deposit  of  title-deeds  from  February  6, 
1891,  until  the  chief  clerk's  certificate, 
"  and  mortgagees'  costs  and  expenses  (if 
any)  and  for  his  costs  of  this  action  such 
b2 
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costs  to  be  taxed  hj  the  taxing  master  "  ; 
and  the  order  declared  that  such  principal, 
interest,  and  costs  were  a  charge  upon  the 
estate ;  and  ordered  that  on  K.  Cuddeford 
paying  to  the  plaintiff  what  should  be 
certified  to  be  due  within  six  months  after 
the  certificate  the  plaintiff  should  convey 
the  estate  to  R.  Cuddeford,  and  in  default 
of  B.  Cuddeford  so  paying  what  should 
be  found  due  he  should  stand  foreclosed ; 
and  in  case  of  such  foreclosure  directed  an 
account  of  what  was  due  to  the  plaintiff 
under  his  mortgage  of  March  25,  1892, 
and  gave  further  rights  of  redemption  to 
B.  Cuddeford  and  other  puisne  mortgagees. 

By  an  order  made  on  July  19,  1898,  on 
further  consideration,  it  was  ordered  that 
it  be  referred  to  the  Taxing  Master  to  tax 
the  costs  of  the  plaintiff  of  this  action, 
including  in  such  costs  the  costs  properly 
incurred  and  paid  by  the  plaintiff  to  the 
Devon  and  Cornwall  Banking  Co.  in 
respect  of  their  charges  and  expenses 
as  mortgagees  on  the  transfer  of  the 
equitable  mortgage  by  deposit  of  Febru- 
ary 6,  1891,  and  including  also  the  costs 
properly  incurred  of  the  plaintiff  of  the 
legal  mortgage  of  March  25,  1892,  and 
including  also  any  other  costs,  charges, 
and  expenses  properly  incurred  by  the 
said  Devon  and  Cornwall  Banking  Co. 
or  the  plaintiff  as  mortgagees  and  not 
already  taxed  or  allowed  ;  and  the  Taxing 
Master  was  to  certify  the  amount  of  such 
costs  so  far  only  as  they  related  to  so 
much  of  the  plaintiff's  security  as  was 
declared  by  the  order  of  April  19,  1893, 
to  have  priority  over  the  security  of 
B.  Cuddeford,  and  also  the  residue  of 
such  costs. 

The  plaintiff  had  acted  for  himself  in 
the  proceedings  to  realise  the  security; 
and  the  Taxing  Master  allowed  the 
plaintiff  usual  profit  costs. 

On  a  summons  taken  out  by  B.  Cudde- 
ford to  vary  the  Taxing  Master's  certifi- 
cate, Oozens-Hardy,  J.,  held  that  the 
plaintiff  was  not  entitled  to  the  benefit  of 
the  Mortgagees'  Legal  Costs  Act,  1895,  on 
the  authority  of  JSyre  v.  Wynn-Maokenzie 
[l895],^  and  varied  the  certificate  accord- 
ingly. 

The  plaintiff  appealed. 

(1)  65  L.  J,  Ch.  194;  [189B]  1  Ch.  185. 


A'BeckeU  Terrell,  for  the  appellant.— It 
is  admitted  that  except  for  the  Mort- 
gagees' Legal  Costs  Act,  1895,  s.  3,  the 
plaintiff  would  only  be  entitled  to  costs 
out  of  pocket ;  but  section  3  of  that  Act 
altered  the  law,  and  by  sub-section  2  it  is 
made  retrospective.  Theorderof  April  19, 
1893,  did  not  determine  on  what  prin- 
ciple the  plaintiffs  costs  were  to  be 
taxed,  and  if,  when  the  amount  came  to 
be  ascertained,  the  Legislature  had  altered 
the  principle  of  taxation  in  such  a  case 
the  plaintiff  is  entitled  to  the  benefit 
of  the  enactment.  Byre  v.  Wynn-Mao- 
kenzie^  is  distinguishable,  since  in  that 
case  the  foreclosure  order  made  before  the 
Act  came  into  force  contained  an  exprees 
declaration  that  the  solicitor-mortgagee 
was  not  entitled  to  charge  profit-costs. 

Steioart'SmUhf  for  the  respondent  Cud- 
deford.— ^The  rights  of  the  parties  were 
declared  by  the  order  of  April  19,  1893^ 
and  cannot  be  varied  by  subsequent  l^is- 
lation.  The  plaintiff's  costs,  the  subject 
of  the  enquiry  then  directed,  were  included 
in  the  amount,  on  payment  of  which  suc- 
cessive redemptions  were  directed  in  the 
usual  way ;  and  in  a  case  like  the  present, 
as  the  law  stood  at  that  date,  the  plain- 
tiffs costs  meant  costs  out  of  pocket 
only. 

A'BeckeU  Terrell  replied. 

Lord  Alverstonb,  C.J. — In  my  opi- 
nion the  decision  of  Mr.  Justice  Cozens- 
Hardy  was  perfectly  right.  I  do  not 
express  any  opinion  on  section  3  of  the 
Mortgagees'  Legal  Costs  Act,  1895, 
because,  in  my  opinion,  the  question  does 
not  arise.  I  think  that  the  rights  of  the 
parties  were  finally  determined  by  the 
order  of  April  19,  1893.  Counsel  for  the 
appellant  did  not  dispute  that  this  was 
the  effect  of  the  order,  but  he  urged  that 
because  the  Act  of  Parliament  was  subse- 
quently passed  the  Court  ought  to  give 
the  plaintiff  the  benefit  of  rights  conferred 
by  the  Act.  In  my  opinion  that  would 
be  to  alter  the  rights  of  the  parties  by 
subsequent  legislation.  No  question  arises 
under  the  Act;  and  though  I  do  not 
think  the  present  case  is  covered  by  the 
decision  of  the  Court  of  Appeal  in  Byre 
V.  Wynn-Mackenzief^  1  think  the  principle 
of  the  decision  applies,  and  that  the  plain- 
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tifTs  rights  are  to  be  determined  by  the 
rights  as  they  were  at  the  time  of  the 
fwedoeure  order. 

RiGBT,  L.  J. — I  am  of  the  same  opinion. 
Whatever  rights  were  ascertained  by  the 
order  of  1893  must  be  governed  by  the 
law  as  it  stood  at  the  time.  I  under- 
stand that  to  be  the  decision  of  Mr. 
Justice  Cozens-Hardy,  and  I  agree. 

Vaughan  Willums,  L  J. — I  agree. 
Appeal  dismissed. 


Solicitors — Taylor,  Hoare  &  Pilcher,  for  appel- 
lant; H.  Mear,  agent  for  Dunn  &  Baker, 
Bzeter,  for  respondent. 

[Reported  by  A.  Cordery^  ^i^-t 
Barrister-at'Larv, 


[IN   THB   COURT  OF  APPEAL.] 
RiGBT,  L.  J. 

Yaughan  Williams,  L.J 
BOUEB,  L.  J. 

1900. 
Nov.  15. 


BOWDEN  V, 
YOXALL. 


Praetioe — Appeal — InUrlociUory  Order 
— Leave — Refusal  to  Commit — Liberty  of 
the  Subject — Supreme  Court  of  Judicature 
Act,  1894  (57  <k  58  Vict.  c.  16),  s.  1,  subs.  1 
{6){t.). 

By  the  Supreme  Court  of  Judicature 
Actf  1894,  s,  1,  sub'S,  1  (6),  no  appeal  lies 
ixnthout  Ae  leave  of  the  Judge  or  of  the 
Court  of  Appeal  from  an  interlocutory 
order  made  by  a  Judge  dismissing  a  motion 
to  commit.  Such  an  order  is  not  within 
the  exception  contained  in  sub-clause  (t.)  of 
thai  section. 

This  was  an  appeal  by  the  plaintiff 
from  an  interlocutory  onler  made  by 
Buckley,  J.,  dismissing  a  motion  to  com- 
mit the  defendants  for  the  alleged  breach 
of  an  undertaking. 

Buckley,  J.,  had  refused  to  grant  leave 
to  appeal,  and  no  leave  had  been  obtained 
from  the  Court  of  Appeal. 

The  respondents  took  the  preliminary 
objection  that  by  the  Supr^^e  Court  of 
Judicature  (Procedure)  Act,  1894,  s.   1, 


sub-8.  1  {b)  (i.),^  the  appeal  did  not  lie 
without  leave. 

G.  F.  Hart  (with  him  Rowden,  Q.C, 
and  Lynn)f  for  the  respondents.  —  The 
preliminary  objection  is  fatal  to  the  ap- 
peal. The  intention  of  the  Judicature 
Act,  1894,  in  sub- clause  (i.)  was  to  allow 
an  appeal  as  of  right  to  a  person  committed 
by  the  order  of  a  Judge,  but  not  to  the 
person  applying  for  the  committal. 

Levett,  Q.C.f  Alexcmder,  Q.C,  and 
Condy,  for  the  appellant. — No  leave  to 
appeal  was  necessary,  as  the  case  is  one 
in  which  the  liberty  of  the  subject  is  con- 
cerned, and  is  therefore  within  the  excep- 
tion in  sub-clause  (i.) — Lancashire  v. 
Hunt  [1895].'  Sub-clause  (ii.)  draws  no 
distinction  between  granting  or  refusing 
an  injunction,  and  no  such  distinction 
ought  to  be  made  in  cases  under  sub- 
clause (i.).  In  any  case,  we  now  ask  the 
Court  to  grant  leave  to  appeal,  if  neces- 
sary. 

RiGBT,  L.J. — We  think  that  the  pre- 
liminary objection  is  a  sound  one,  and 
that  an  order  refusing  to  commit  is  not 
within  the  exception  contained  in  sub- 
clause (i.)  of  clause  (b)  of  section  1  of  the 
Act  of  1894,  and  we  are  not  disposed  to 
grant  leave  to  appeal  now.  The  appeal, 
therefore^  must  be  dismissed  with  costs. 

Yaughan  Williams,  L.J.,  and  Komeb, 
L.  J.,  concurred. 

Appeal  dismissed* 

Solicitors — Wingfield   &   Blew,  for  appellant; 
Baker  Sc  Naime,  for  respondents. 

IBeported  by  A.  Cordery,  Esq,, 
Harristtsr-at-Law. 


(1)  The  Supreme  Ooart  of  Judicature  Act, 
1894,  8.  1,  sub-s.  1 :  *'  No  appeal  hhall  lie— 
(a)  From  an  order  allowing  an  extension  of 
time  for  appealing  from  a  judgment  or  order; 
nor  (jb)  without  the  leave  of  the  Judge,  or  of 
the  Court  of  Appeal,  from  any  interlocutory 
order  or  interlocutory  judgment  made  or  given 
by  a  Judge,  except  in  the  following  cases, 
namely  {inter  alia)^  (i.)  where  the  liberty  of 
the  subject  or  the  custody  of  infants  is  con- 
cerned ;  and  (ii.)  cases  of  granting  or  refusing 
an  injunction  or  appointin&r  a  receiver.  •  .  ." 

(2)  80  Ii.  J.  N.C.  204 ;  W.  N.  (1896),  62. 
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[IN  THE  COUBT  OP  APPEAL.] 

RlGBY,L.J.  A      ,^j™^-« 

Vauohan  Williams,  L. J.  I    ™^™» 
ROMBB,  L.J.  >       ^^      ' 

1900.  WHITAKKE     t; 

Nov.  7, 8.  J      ^^""^ 


AdminUtration — Vohintary  Creditor — 
Inaolvent  Estate — JuduxUure  Act^  1875 
(38  d:  39  Vict.  c.  77),  8.  10— Bankruptcy 
Act,  1883  (46  ^  47  Vict.  c.  52),  a.  40,  tub- 

9.4. 

In  the  administration  of  an  insolvent 
estate  in  the  Chancery  Division  the  Bank- 
ruptcy Rides  by  virtue  of  the  Judicature 
Act,  1875,  8,  10,  apply  as  to  the  equality 
of  provable  debts,  and  therefore  voluntary 
creditors  rank  pari  passu  with  creditors  for 
value. 

Decision  q/"  Cozens- Hakdy,  J.  (69  L.  J. 
Oh.  774;  [1900]  2  Oh.  676),  affirmed. 

Smith  V.  Morgan  (49  L.  J.  C.P.  410 ; 
5  C.P.  D.  337)  and  Maggi,  In  re  (51  L.  J. 
Oh.  560;  20  Oh.  D.  545),  so  far  as  they 
conflict  with  this  nUSf  overruled. 

Appeal  from  a  decision  of  Gozens- 
Hardy,  J.  (reported  69  L.  J.  Ch.  774 ; 
[1900]  2  Ch.  676). 

By  a  voluntary  settlement  made  on 
October  1,  1889,  the  testator  in  the 
action  covenanted  with  the  trustees  of 
the  settlement  to  pay  to  them  200Z.  a 
year  for  the  benefit  of  his  son,  William 
Whitaker,  during  his  life,  and  the  tes- 
tator further  covenanted  that  his  execu- 
tors or  administrators  would,  within  six 
months  from  his  death,  pay  to  the  trustees 
a  sum  of  5,000Z.  with  interest  to  be 
applied  by  them  as  therein  mentioned  for 
the  benefit  of  his  said  son.  The  son  was 
a  lunatic  and  a  defendant  to  the  action 
by  his  guardian  ad  litem. 

The  testator  died  in  March,  1898.  His 
estate  was  being  administered  in  the 
Chancery  Division,  and  proved  insufficient 
to  pay  the  voluntary  creditors  as  well  as 
the  creditors  for  value  in  full.  Certain 
arrears  of  the  annuity  of  200/.  were  due 
to  the  trustees  of  the  voluntary  settle- 
ment and  also  the  principal  sum  of  5,000Z. 
The  claim  of  the  trustees  under  the 
voluntary  settlement  was  allowed  by  the 
Master,  but  he  thought  it  must  be  post- 


poned to  the  claims  of  the  creditors  for 
value. 

Cozens-Hardy,  J.,  held  that  by  virtue 
of  the  Judicature  Act,  1875,  s.  10,^  the 
bankruptcy  rule  ought  to  apply,  and  that 
the  trustees'  claim  must  therefore  rank 
pari  passu  with  the  claims  of  the  credi- 
tors for  value. 

The  creditors  for  value  appealed. 

Eve,  Q.C.,  and  Edward  Ford,  for  the 
appellants. — If  the  view  taken  by  the 
learned  Judge  of  Leng,  In  re;  Tarn  v. 
Emerson  [l895],^  is  right,  the  result  must 
be  that  under  section  10  of  the  Judicature 
Act,  1875,  all  the  rules  in  bankruptcy 
have  been  introduced  into  the  administra- 
tion of  insolvent  estates  in  Chancery. 
The  object  of  the  section  was  to  make 
debts  provable  in  Chancery  as  in  Bank- 
ruptcy— to  put  an  end,  for  instance,  to 
the  rule  laid  down  in  Mason  v.  Bogg 
[1837],*  under  which  secured  creditors 
could  prove  in  Chancery  without  valuing 
their  securities ;  but  it  did  not  introduce 
all  the  Bankruptcy  rules  into  Chancery. 
The  object  was  not  to  increase  the  estate 
to  be  administered  ;  for  instance,  an  exe- 
cutor's right  of  retainer  was  not  interfered 
vnth—NeviUe^  In  re;  Lee  v.  Nuttall  [l879].* 

(1)  Jadicatnre  Act,  1875,  8.  10:  "In  the 
administration  by  the  Court  of  the  assets  of 
any  person  who  may  die  after  the  commence- 
ment of  this  Act,  and  whose  estate  may  prove 
to  be  Insnffioient  for  the  payment  in  full  of  his 
debts  and  liabilities,  and  in  the  winding-up  of 
any  company  under  the  Companies  Acts,  1862 
and  1867,  whose  assets  may  prove  to  be  insuffi- 
cient for  the  payment  of  its  debts  and  liabili- 
ties and  the  costs  of  winding  up,  the  same 
rules  shall  prevail  and  be  observed  as  to  the 
respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  prov- 
able, and  as  to  the  valuation  of  annuities  and 
future  and  contingent  liabilities  respectively, 
as  may  be  in  foroe  for  the  time  being  under 
the  law  of  Bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt;  and 
all  persons  who  in  any  such  case  would  be 
entitled  to  prove  for  and  receive  dividends  out 
of  the  estate  of  any  such  deo^used  person,  or  out 
of  the  assets  of  any  such  company,  may  come 
in  under  the  decree  or  order  for  the  administra- 
tion of  such  estate,  or  under  the  winding  up 
of  such  company,  and  make  such  claims 
against  the  same  as  they  may  respectively  be 
entitled  to  by  virtue  of  this  Act." 

(2)  64  L.  J.  Ch.  468 ;  [1895]  1  Ch.  652. 

(3)  2  Myl.  &  Cr.  443. 

(4)  48  L.  J.  Ch.  616 ;  13  Ch.  D.  61. 
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Neither  was  the  mode  of  distribution. 
When  once  the  liabilities  have  been  ascer- 
tained the  parties  are  left  in  the  same 
position  in  which  they  were  before  the 
section  came  into  force.  The  priority  of 
a  judgment  creditor  has  not  been  ta^en 
away — Maggij  In  re  ;  Winehouee  v.  Wine- 
house  [1882],^  and  Smith  v.  Morgan 
[l88o].*  Lengj  In  r«,*  was  a  different 
case ;  there  the  debt  was  held  not  to  be 
a  provable  debt.  In  Heywood^  In  re; 
Parkington  v.  Heywood  [l897],^  Stirling, 
J.y  seems  to  have  had  the  same  miscon- 
ception of  the  effect  of  Ltng^  In  re^  that 
the  learned  Judge  had  in   the  present 


Ywwm  Smith,  Q.C.,  and  S.  B.  L.  Druee, 
for  the  respondents,  the  trustees  of  the 
voluntary  settlement,  were  not  called  on. 

Capron,  for  the  executors  of  the  tes- 
tator. 

KiGBY,  L.  J. — ^The  question  is  whether 
in  the  administration  of  an  insolvent 
estate  in  the  Chancery  Division  the  old 
and  undoubted  rule  of  the  Court  of  Chan- 
cery that  creditors  for  valuable  considera- 
tion took  precedence  over  those  whose 
debts  were  not  founded  upon  a  valuable 
consideration  must,  notwithstanding  sec- 
tion 10  of  the  Judicature  Act,  1875,  still 
prevail.  In  my  opinion  we  csoinot  so 
hold. 

Section  10  provides  (among  other 
things)  that  the  rules  for  the  time  being 
in  force  in  Bankruptcy  as  to  debts 
provable  shall  apply  in  the  administration 
by  the  High  Court  of  the  estate  of  a 
deceased  insolvent.  Upon  the  true  con- 
struction of  the  words  I  think  they  do  not 
simply  deal  with  the  proof  of  debts.  The 
same  rules  are  to  prevail  "as  to  debts 
and  liabilities  provable."  I  cannot  read 
those  words  as  meaning  simply  **  as  to  the 
proof  of  debts  and  liabilities."  I  thiok 
they  mean  that  whatever  general  rules 
are  in  force  in  the  Court  of  Bankruptcy 
for  the  time  being  with  regard  to  debts 
and  liabilities  provable  shall  apply  in  the 
administration  of  insolvent  estates  in 
Chancery.  Now  undoubtedly  in  Bank- 
ruptcy (it  does  not  matter  how  it  came 

(S')  51  L.  J.  Ch.  660 :  20  Ch.  D.  54fi. 

(6)  49  L.  J.  C.P.  410 ;  6  C.P.  D.  337. 

(7)  67  L.  J.  Oh.  26;  [1897]  2  Ch.  693. 


about)  the  rule  as  to  debts  and  liabilities 
provable  is  that  all  those  debts  and  lia- 
bilities, whether  contracted  for  value  or 
not,  shall  rank  pari  passu,  I  think  we 
should  be  cutting  down  unduly  the  plain 
words  of  section  10  if  we  were  to  allow  an 
old  rule  of  the  Court  of  Chancery  to  over- 
ride the  present  rule  with  regard  to 
Bankruptcy  in  the  present  case.  If  ever 
that  rule  should  be  altered  it  would  of 
course  be  a  different  matter.  I  do  nob 
suggest  that  it  ought  to  be  altered,  but  it 
is  now  a  fixed  rule  that  voluntary  debts 
shall  be  on  an  equality  with  debts  for 
value.  If  this  view  conflicts  with  the 
decisions  in  Smith  v.  Morgan  ^  and  Maggi, 
In  re^  I  can  only  say  that  we  are  not 
bound  by  those  decisions ;  and  if  and  so 
far  as  it  is  necessary  (which  probably 
means  altogether)  we  must  overrule 
them. 

Vaughan  Williams,  L  J. — I  agree.  I 
do  not  think  that  section  10  is  very 
artistically  drawn,  or  that  it  is  very  easy 
to  construe.  Perhaps  that  is  the  reason 
why  the  decisions  on  the  section  are  not 
very  easy  to  reconcile.  Speaking  for 
myself^  I  should  have  thought  that  the 
decision  of  the  Court  of  Appeal  in  Lsng^ 
In  re^  was  absolutely  inconsistent  with 
the  decision  of  Mr.  Justice  Fry  in  Maggi^ 
In  re,^  But  Lord  Justice  Lindley,  in  his 
judgment  in  Leng,  In  re,^  seems  expressly 
to  take  the  view  that  the  two  decisions 
are  reconcilable,  though  I  do  not  quite 
understand  it. 

One  thing  is  quite  clear — namely,  that 
the  section  does  not  mean  that  in  all 
respects  the  results  of  a  bankruptcy  and 
the  consequent  administration  of  the 
estate,  and  the  results  of  death  of  an 
insolvent  and  the  consequent  administra- 
tion of  his  estate,  are  to  be  absolutely 
identical.  It  was  long  ago  decided  that, 
notwithstanding  section  10,  you  must  still 
apply  in  Bankruptcy  only  those  Bank- 
ruptcy rules,  whether  statutory  or  other- 
wise, which  go  to  augment  the  bankrupt's 
assets  as  against  third  persons.  So  £u:  it 
is  plain  that  there  is  intended  to  be  a  dis- 
tinction between  bankruptcy  and  the  con-  , 
sequent  administration,  anddeath  followed 
by  administration  of  the  insolvent  estate 
of  the  deceased.    The  section  itself  seems 
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to  me  to  point  to  an  intention  that  the 
uniformity  (if  I  may  use  the  expression) 
shall  be  limited  to  some  particular 
subjects,  because  it  says,  '*  the  same  rules 
shall  prevail  and  be  observed  as  to  the 
respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities 
provable,  and  as  to  the  valuation  of 
annuities  and  future  and  contingent  lia- 
bilities respectively."  The  section  specifies 
four  heads  as  to  which  uniformity  is  for 
the  future  to  prevail.  And,  in  my  view, 
we  have,  in  construing  the  section,  to 
determine  what  are  the  limits  of  the  four 
heads  there  specified,  and  then  to  see 
whether  this  rule  of  administration  in 
Chanc^y,  whereby  voluntary  creditors 
were  postponed  to  creditors  for  value,  is 
still  to  prevail. 

It  seems  to  me  that  this  rule  of  Chan- 
cery administration  comes  under  the  first 
of  the  four  heads — namely,  the  rule  in 
Bankruptcy  as  to  the  respective  rights  of 
secured  and  unsecured  creditors.  In  my 
opinion,  if  those  words  are  properly  read, 
they  do  not  mean,  as  Mr.  Justice  Fry,  in 
Maggiy  In  re,*  assumed  that  they  do,  only 
the  respective  rights  of  the  two  classes 
of  creditors,  secured  and  unsecured,  as 
against  each  other,  but  that  they  mean 
also  the  respective  rights  of  those  two 
classes  inter  ae ;  and  there  can  be  no  doubt 
that,  as  regards  the  rights  of  the  creditors 
inter  ae,  the  rule  in  Bankruptcy  diflered 
from  the  rule  in  Chancery.  In  Bank- 
ruptcy, once  given  a  provable  debt,  all 
the  debts  proved  were  entitled  to  payment 
of  dividend  pari  passu.  In  Chancery  a 
voluntary  debt  might  be  proved,  but  as 
regards  payment  of  dividend  it  would  be 
postponed  to  the  creditors  for  value.  It 
seems  to  me  that  under  section  10  the 
rights  of  the  creditors  inter  ae  must  now 
be  regulated  by  the  Bankruptcy  rule,  and 
not  by  the  old  Chancery  rule. 

For  these  reasons  I  agree  with  Lord 
Justice  Bigby. 

BoMEB,  L.J. — I  also  agree.  The  im- 
portant words  in  section  10  for  the  pur- 
poses of  this  appeal  are,  I  think,  those 
which  provide  that  the  Bankruptcy  rules 
"as  to  the  debts  and  liabilities  provable  " 
shall  prevail  in  the  administration  of  an 
insolvent  estate  in  the  High  Court.    The 


section  does  not  say  that  only  the  rulea 
as  to  what  debts  and  liabilities  shall  be 
provable  are  to  prevail;  it  speaks  of 
all  rules  ''as  to  debts  and  liabilities 
provable." 

It  appears  to  me  that,  if  there  be  a 
rule  in  Bankruptcy  that  a  debt  shall  be 
provable,  but  only  in  an  inferior  position 
to  ordinary  debtf?,  that  would  be  a  rule 
''as  to"  that  provable  debt  within  the- 
meaning  of  the  section.  And  so  if  there 
be  a  rule  in  Bankruptcy  that  certain 
debts  shall  be  provable,  but  in  a  superior 
position.  And  equally,  to  my  mind,  if 
the  rule  in  Bankruptcy  be  that  certain, 
debts  and  liabilities  are  provable  in  no- 
superior  or  inferior  position  to  ordinary 
debts,  but  pari  paaau  with  them,  there 
would  be  a  rule  "  as  to  "  those  debts. 

This  has,  I  think,  been  decided  in  prin- 
ciple by  the  Court  of  Appeal  in  Leng, 
In  re^  \  and  in  my  opinion  that  case 
cannot  properly  be  distinguished  in  the 
way  which  has  been  suggested  on  the 
present  appeal.  Maggi,  in  r^,*  can,'  I 
think,  no  longer  be  regarded  as  an  autho- 
rity. The  attention  of  Mr.  Justice  Fry, 
when  he  decided  that  case,  was  not 
directed  to,  and  he  did  not  in  his  judg- 
ment deal  with,  those  words  of  section  10 
which  formed  the  basis  of  the  decision  in 
Leng,  In  re^  and  which  form  the  ba  sis  of 
our  present  decision. 

RiGBr,  L.J. — The  appeal  will  be  dis- 
missed with  costs. 

Appeal  diamiaaed. 


Solicitors — Hidsdale  k  Son,  agents  for  Grover  Sc 
Grover,  Cardiff,  for  appellants ;  Belfrage  &. 
Co.,  agents  for  H.  J.  Chaldecott,  Dorking;. 
Gamlen,  Burdett  &.  Gamlen,  agents  for  Cottrell 
Si  Son,  Birmingham,  for  respondents. 

[Reported  by  A.  Cordery,  ^q.p, 
JBarriater-at'Law. 
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Company —  Winding-up — Sttrplua  Assets 
— Freferrii  cmd  Deferred  Shareholders — 
Distribution  Inconsistent  with  Legal  Rights 
— Right  of  Majority  to  Bind  Minority. 

Where  a  meeting  of  shareholders  of  a  com- 
pany had  resolved  by  a  majority  upon  a 
mode  of  distrilnUion  of  surplus  assets 
betvoeen  preferred  and  deferred  shareholders 
different  from  that  to  which  the  parties  were 
legally  erUiUed,  the  Court  refused  to  draw 
an  inference  that  the  shareholders  absent  or 
not  represented  at  the  meeting  had  assented 
to  such  mode  of  distribution. 

Somes  V.  Currie  (1  K.  &  J,  605)  ami 
Beeston  Pneumatic  Tyre  Co.,  In  re  (33 
L.  J.  N.O.  188;  W.  N.  (1898)  34), 
distinguished. 

Summons  by  the  voluntary  liquidators  in 
the  winding-up  of  the  North- West  Argen- 
tine Bail  way  Co.,  Lim.  (hereinafter  called 
*'  the  Argentine  Co."),  for  directions  as  to 
how  and  in  what  proportions  a  sum  of 
310,000/.  Income  Debenture  Stock  of  the 
Cordoba  Central  Bail  way,  Lim.  (herein- 
after called  "  the  Cordoba  Co."),  ought  to 
be  distributed  or  divided  as  between  the 
holders  of  preferred  and  deferred  shares  of 
the  Argentine  Co. 

The  Argentine  Co.  was  incorporated  in 
1886  under  the  Companies  Acts,  1862  to 
1883,  with  a  capital  of  550,000/.,  divided 
into  55,000  shares  of  10/.  each;  35,000 
of  these  were  preference  shares,  and  were 
described  in  the  memorandum  of  associa- 
tion as  "being  subject  to  a  preference 
dividend  and  other  rights  as  provided  by 
the  articles  of  association,"  and  the  other 
20,000  were  described  in  the  memorandum 
as  being  "deferred  shares  with  such 
rights  as  are  declared  by  the  articles  of 
association." 

The  Argentine  Co.  had  by  its  memo- 
randum of  association  power  to  sell  its 
undertaking,  business,  and  property. 

The  articles  provided  (arts.  5  and  6)  for 
the  payment  of  a  cumulative  preferential 
dividend  of  71.  per  cent,  per  annum  on 
the  amount  for  the  time  being  paid  up  or 
credited  as  paid  up  on  the  preferred  and 
deferred  shares  respectively. 


Art.  7  was  as  follows :  "  The  surplus 
profits  shall  be  divided  among  the  members 
in  pix>portion  to  the  amounts  paid  or 
credited  as  paid  on  the  shares  held  by 
them  respectively." 

There  was  no  provision  in  the  articles 
as  to  the  distribution  of  the  assets  in  the 
event  of  the  company  being  wound  up. 

All  the  preferred  and  deferred  shares 
had  been  issued,  and  were  either  paid  up 
or  credited  as  paid  up. 

By  an  agreement  dated  July  20,  1899, 
and  made  between  the  Argentine  Co.  of 
the  one  part  and  the  Cordoba  Co.  of  the- 
other  part,  it  was  agreed  that  the  Argen- 
tine Co.  should  transfer  and  the  Cordoba- 
Co.  should  take  over  the  undertaking, 
property,  and  assets  of  the  Argentine  Co. 
Part  of  the  consideration  payable  by  the 
Cordoba  Co.  for  such  transfer  was  a  sum. 
of  310,000/.  Cordoba  Central  Bailway 
Income  Debenture  Stock  (Central  Nor- 
thern Section)  to  be  distributed  among 
the  holders  of  preferred  and  deferred 
shares  of  the  Argentine  Co.,  such  stocks 
to  be  accepted  by  the  shareholders  in  full 
satisfaction  and  discharge  of  their  rights 
and  interests  in  the  undertaking  agreed 
to  be  transferred.  The  agreement  was 
made  conditional  on  all  necessary  resolu- 
tions having  been  passed  by  the  share- 
holders of  the  Argentine  Co.  These 
resolutions  were  duly  obtained.  The 
agreement  was  silent  as  to  the  proportions 
in  which  the  310,000/.  stock  was  to  be^ 
divided  between  the  two  classes  of  share- 
holders of  the  Argentine  Co. 

On  July  17,  1899,  the  secretary  of  the 
Argentine  Co.,  by  order  of  the  directors, 
gave  notice  to  the  shareholders  that  an 
extraordinary  general  meeting  would  be 
held  on  August  10,  1899,  when  the  reso- 
lutions subjoined  would  be  proposed,  and 
that,  should  the  resolutions  be  passed  by 
the  required  majority,  they  would  be  sub- 
mitted for  confirmation  as  a  special  reso- 
lution to  a  second  extraordinary  meeting 
which  would  be  subsequently  convened. 
The  proposed  resolutions  were  as  follows  ; 

"  1.  That  the  agreement  submitted  to 
this  meeting  and  expressed  to  be  made 
between  "  the  two  companies  "providing  for 
the  transfer  of  the  company's  undertaking 
and  assets  to  the  Cordoba  "  company  "  in 
exchange  for  310,000/.  Cordoba  Central 
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Railway  Income  Debenture  Stock  (Central 
Northern  Section)  be  and  is  hereby  ap- 
proved and  that  the  directors  be  and  they 
are  hereby  authorised  to  carry  the  same 
into  efiect  accordingly. 

"  2.  That  with  a  view  to  the  distribu- 
tion among  the  shareholders  of  their 
proportion  of  the  purchase-price  provided 
for  by  the  said  agreement  in  manner 
therein  provided,  the  company  be  wound 
up  voluntarily,  and  that  the  following 
gentlemen,  being  the  directors  of  the 
company — namely  [here  followed  their 
names  and  descriptions],  be  appointed 
liquidators  for  the  purposes  of  the  wind- 
ing-up." 

Accompanying  the  notice  was  the  fol- 
lowing circular : 

"  Sir  or  Madam, — In  pursuance  of  the 
expression  of  opinion  given  by  the  share- 
holders at  the  annual  general  meeting, 
held  on  the  17th  May  last,  the  board 
have  sealed  and  exchanged  the  ad  re- 
ferendum agreement  providing  for  the 
transfer  of  this  company's  undertaking 
and  assets  to  the  Cordoba  Central  Railway 
Company,  Limited,  provided  the  approval 
of  their  company's  debenture-holders  and 
shareholders  is  obtained  to  the  terms  of 
transfer.  I  enclose  herewith  a  notice 
convening  an  extraordinary  general  meet- 
ing to  consider  the  proposal,  and  also  send 
an  epitome  of  the  agreement,  so  that  you 
may  have  time  to  consider  the  terms  of 
the  transaction  before  the  meeting.  I 
shall  be  happy  to  produce  a  full  copy  of 
the  agreement  to  you,  here,  should  you 
desire  to  inspect  it.  You  will  observe 
that  the  purchase  consideration  to  the 
shareholders  is  310,000/.  Cordoba  Central 
Income  Debenture  Stock,  which  at  the 
wish  of  the  Cordoba  Central  Railway 
Company,  Limited,  is  to  be  distributed 
among  the  shareholders  in  the  following 
proportions,  viz.,  210,000/.  to  the 
preferred  shareholders  and  100,000/.  to 
the  deferred  shareholders." 

At  the  meeting  on  August  10,  1899, 
A.  Young  and  N.  Spens,  the  receivers  and 
managers  in  a  debenture- holder's  action 
against  the  Argentine  Co.,  were  called 
upon  to  address  the  meeting,  and  the 
former  pointed  out  that  if  the  company 
came  to  a  winding-up  the  sum  of  210,000/. 
stock  offered  to  the  preferred  shareholders 


would  be  in  excess  of  the  amount  to  which 
they  were  legally  entitled,  and  that  the 
legal  proportion  payable  respectively  to 
the  preferred  and  deferred  shareholders 
would  be  197,000/.  to  the  former,  and 
about  112,000/.  or  113,000/.  to  the  latter. 
On  a  show  of  hands,  the  chairman  declared 
the  first  resolution  had  been  carried  by 
twenty-two  hands  to  sixteen,  and  a  poll 
was  demanded  and  ordered  to  remain  open 
for  a  week,  with  the  result  that  it  was 
subsequently  declared  to  be  carried  by 
30,728  votes  to  11,462.  The  second  reso- 
lution was  ultimately  withdrawn  unani- 
mously. 

On  August  17,  1899,  the  secretary  of 
the  Argentine  Co.,  by  order  of  the  di- 
rectors, gave  notice  to  all  the  shareholders 
that  an  extraordinary  general  meeting  of 
the  company  would  be  held  on  August  29, 
1899,  when  the  resolution  "subjoined 
would  be  proposed."  The  resolution  sub- 
joined was  in  precisely  the  same  terms  as 
the  resolution  1  which  had  been  passed 
at  the  former  meeting. 

This  notice  was  accompanied  by  a  cir- 
cular, in  which  it  was  stated  that  the 
360,000/.  first  preference  shares  were  to 
be  exchanged  for  2 10,000/.  Cordoba  Central 
Income  Debenture  Stock,and  that  200,000/. 
deferred  shares  were  to  be  exchanged  for 
100,000/.  like  stock.  The  circular  also 
stated  as  follows :  "  These  " — ^namely,  the 
deferred  shares  — "  have  equal  capital 
rights  with  the  preferred  shares,  and, 
looking  at  the  strength  of  their  legal 
position,  the  apportionment  of  100,000/. 
income  bonds  appears  to  afford  a  fair 
settlement  of  their  claims." 

At  the  meeting  the  chairman  explained 
that  it  was  required  because  an  inform- 
ality had  been  discovered  in  the  notice 
of  the  previous  meeting,  inasmuch  as  only 
an  ordinary  and  not  a  special  resolu- 
tion was  then  required.  '  He  also  stated 
that  the  plan  proposed  was  that  the 
preference  shareholders  should  receive 
210,000/.  in  Income  bonds,  and  that  the 
deferred  shareholders  should  receive 
100,000/.  in  Income  bonds.  The  resolu- 
tion was  proposed,  seconded,  and  carried 
by  the  casting  vote  of  the  chairman. 

In  December,  1899,  the  Argentine  Co. 
passed  a  special  resolution,  which  was 
duly  confirmed  on  January  4,  1900,  to 
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wind  up  voluntarily,  and  appointed 
A.  Young  and  N.  Spens  liquidators. 

The  liquidators  in  their  affidavit  stated 
that  the  agreement  of  August  11,  1899, 
was  in  course  of  being  completed  and 
carried  into  effect,  and  that  the  income 
debenture  stock  was  ready  to  be  dis- 
tributed and  divided  among  the  holders 
of  preferred  and  deferred  shares. 

*  Whinney  {Swinfen  Eady^  Q-Cj  with 
him),  for  the  summons. 

Jenkins,  Q.C,  and  A,  E.  Kirhy,  for  the 
preferred  shareholders.  —  The  Court  is 
asked  to  draw  the  inference  that  there 
was  an  assent  on  the  part  of  the  whole 
body  of  shareholders  to  a  mode  of  dis- 
tribution different  from  that  to  which 
they  were  legally  entitled.  In  Beeskm 
FneunuUic  Tyre  Co,,  In  re  [i898],^  the 
Court  came  to  such  a  conclusion  on  the 
authority  of  Somea  v.  Currie  [i856],"  and 
it  is  a  reasonable  one  to  arrive  at  here. 
Iiooking  at  the  circulars,  and  what  was 
said  at  both  meetings,  the  absentee  share- 
holders and  those  not  represented  must 
be  deemed  to  have  had  full  notice  that  it 
was  proposed  to  divide  the  surplus  assets 
in  the  manner  mentioned. 

Eve,  Q,C.,  and  A.  F.  Peterson,  for  the 
deferred  shareholders. — There  is  no  pro- 
vision in  the  agreement  as  to  how  the 
310,000/.  stock  is  to  be  divided  between 
the  two  classes  of  shareholders,  nor  does 
the  resolution  in  terms  provide  for  dis- 
tribution in  the  manner  pointed  out.  The 
resolution  was  merely  an  attempt  to  bind 
a  minority  to  accept  less  than  that  to 
which  they  were  entitled.  That  was 
iXiegBl— Griffith  v.  Paget  [1877],»  followed 
by  the  Ck>art  of  Appeal  in  iSimpson  v. 
Palace  Theatre  [1893].^  In  any  case,  the 
resolution  is  not  binding  on  the  share- 
holders who  were  either  absent  or  did  not 
assent  to  it.  Even  if  the  decision  in 
Beeskm  Pneumatio  Tyre  Co.,  In  re,^  is 
correct,  it  does  not  follow  that  the  same 
inference  of  fact  will  be  drawn  in  this 
case  as  in  that. 

Jenkins,  Q.C.,  in  reply. — ^The  Court  is 
not  asked  to  decide  that  a  majority  of 

(1)  33  L.  J.  N.C.  188  J  W.  N.  (1898)  34. 

(2)  1  K.  &  J.  606. 

(3)  46  L.  J.  Ch.  493 ;  5  Ch.  D.  894. 

(4)  69  L.  T.  70,  72. 


BE. 

shareholders  can  overrule  a  minority  so  as 
to  alter  the  legal  rights  of  the  latter.  All 
the  Court  is  asked  to  do  is  to  infer  that 
the  shareholders  consented.  If  the  Court 
does  not  see  its  way  to  do  that,  we  ask  for 
an  enquiry  as  to  the  consents  actually 
given. 

[He  referred  to  Evans  v.  Smallcombe's 
ExectUors  [l868].^] 

Cur,  adv.  vvbU. 

Nov.  7. — ^Wright,  J. — There  is  no 
doubt  that  in  this  case  the  resolution  for 
adopting  the  agreement  with  the  Cordoba 
Co.  would  not  have  been  passed  but  for  the 
positive  representation  contained  in  the 
Argentine  Co.'s  circular  that  the  stock 
which  is  in  question  was  to  be  distributed 
in  the  manner  therein  suggested.  The 
suggestion  in  the  circular  is  in  these 
words  :  "  You  will  observe  that  the  pur- 
chase consideration  to  the  shareholders  is 
310,000/.  Cordoba  Central  Income  Deben- 
ture Stock,  which,  at  the  wish  of  the 
Cordoba  Central  Bail  way  Co.  Limited, 
is  to  be  distributed  among  the  share- 
holders in  the  following  proportions,  viz  , 
210,000/.  to  the  preferred  shareholders 
and  100,000/.  to  the  deferred  share- 
holders." On  the  faith  of  that  represen- 
tation a  sufficient  number  of  the  preference 
shareholders  either  voted  for  the  resolu- 
tion or  abstained  from  voting  against  it ; 
and,  as  against  those  who  adopted  and 
took  the  benefit  of  that  representation, 
effect  ought,  if  possible,  to  be  given  to  it. 
It  seemu,  however,  impossible  on  the 
present  application  to  make  an  order  or 
declaration  affecting  the  shareholders 
collectively.  In  Somes  v.  Currie  ^  and  in 
Beeston  Pneumatic  Tyre  Co.,  In  re,^  there 
were  &cts  from  which  an  inference  was 
drawn  that  all  the  parties  concerned  had 
agreed  upon  a  principle  of  distribution. 
In  the  present  case  there  is  no  room  for 
such  an  inference.  The  resolution  did  not 
purport  to  give  effect  to  the  representa- 
tion ;  it  was  not  unanimously  passed  ;  the 
majority  had  no  power  to  bind  the 
minority  in  this  respect :  not  much  more 
than  half  of  the  shareholders  were  repre- 
sented at  the  meeting  ;  and  no  consent  or 
equity  can  be  suggested  as  against  the 
dissentients  or  the  absentees. 

(6)  37  L.  J.  Ch.  793 ;  L.  R.  3  H.L.  249. 
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But  then  it  is  argued  that  individual 
deferred  shareholders  who  took  part  in 
supporting  the  resolution  are  bound  by  the 
representation  contained  in  the  company's 
circular.  It  is  difficult  to  see  the  ground 
of  the  contention.  The  circular  was  not 
theirs;  they  made  no  representation, 
collectively  or  individually.  Nor  would 
it  be  practicable  to  discover  by  an  enquiry 
which  of  the  deferred  shareholders  who 
voted  had  any  knowledge  of  the  represen- 
tation. If  there  is  any  remedy,  I  think 
it  must  be  in  another  Court  or  by  a 
different  proceeding — a  proceeding  against 
the  company  or  the  directors  or  to  set 
aside  the  resolution.  The  liquidators 
must  give  to  the  resolution  as  it  stands  its 
legal  effect,  unless  the  resolution  itself  can 
be  set  aside.  It  has  not  been  suggested  that 
any  one  wishes  it  to  be  set  aside,  nor  could 
any  proceedings  for  that  purpose  have  much 
prospect  of  success,  for  the  transfer  to  the 
Cordoba  Co.  has  been  completed  and  no 
equity  arises  as  against  them.  All  that  I 
can  do  is  to  sanction  some  delay  in  the 
distribution  of  the  stock  so  as  to  give  an 
opportunity  to  the  preferred  shareholders 
to  ask  for  consents  from  individual  de- 
ferred shareholders  to  the  distribution 
of  the  assets,  so  £eu^  as  their  individual 
interests  are  concerned,  according  to  the 
scheme  suggested  in  the  circular,  and  an 
opportunity  to  consider  whether  any  other 
proceedings  can  be  taken  with  any  pro- 
spect of  success.  I  must  therefore  declare 
that  the  stock  is  distributable  among  the 
shareholders  according  to  their  legal 
rights. 


BolicitoTB — Slaughter  k,  May,  for  liqiiidaton; 
Ward,  Bowie  &  Co.,  for  preferred  share- 
holders ;  E.  A.  Leadam,  for  deferred  share- 
holders. 

IReported  hy  W.  Ivimey  Cook,  Etq.^ 
Barriiter-at'Laft, 


ICH,  J. ") 

10.  [ 

15.      ) 


BOND,  In  re  ;  panes  v^ 

ATTOBNEY-GENEBAL. 


Craum — Bona  Vaeantia — Will — Beat 
EakUe — Converaion — Settled  Land  Aoty 
1882  (45  ik  46  Viot.  e.  38),  as.  2,  22, 
aub-a,  5. 

A  testator  who  waa  poaaeaaed  offreeholda 
deviaed  all  hia  property  to  hia  wife  for  life^ 
and  appointed  truateea  and  eoceciUora^  but 
made  no  further  diaposition.  The  truateea 
of  the  wiU  were  appointed  truateea  for  the 
purpoaea  of  the  SzUled  Land  Act,  and  the 
widow  aold  portiona  of  the  land  and  paid 
the  pwrchaae-money  to  the  tnuteea.  On  the 
death  of  the  widow,  there  being  no  heir-at- 
law  or  next-of-kin  of  the  teatatory — Held, 
that  the  proeeeda  of  aale  did  not  belong  to 
the  truateea  benefCdaiUy,  but  went  to  the 
Grown  aa  bo^na  vaoantia. 

By  his  will  dated  February  25,  1879, 
Edward  Uvidale  Corbett  Bond,  of  Rose- 
mount,  Weston-super-Mare,  declared  that 
whatever  property  he  might  possess  at  the 
time  of  his  decease  should  be  enjoyed  by 
his  dear  wife  Ann  Bond  during  her  life  ^ 
and  he  appointed  the  Hev.  I^bendary 
W.  W.  Rowley  and  the  plaintiff  Joha 
Panes  to  be  executors  and  trustees  of  his 
will.  There  was  no  other  devise  or  be- 
quest. The  testator  died  on  January  19, 
1882,  possessed  of  certain  freeholds.  In 
November,  1888,  upon  the  application  of 
the  widow,  the  existing  trustees  of  the 
will  were  appointed  trustees  of  the  settle- 
ment created  by  the  will  for  the  purposes 
of  the  Settled  Land  Act,  1882.  In  188& 
and  1892  the  testator's  widow  sold  portions 
of  the  real  property  of  the  testator,  and 
the  proceeds  were  paid  to  the  trustees 
and  invested  by  them  upon  mortgage 
securities.  On  August  6, 1895,  the  widow 
died.  The  trustees  thereupon  realised  the 
mortgage  investments,  and  retained  the 
proceeds  in  their  hands,  amounting  to 
1,903/. 

On  June  9, 1896,  a  summons  was  taken 
out  by  the  trustees  asking  for  an  enquiry 
as  to  who  was  the  heir-at-law  of  the 
testator,  and  on  July  20,  1896,  an  order 
was  made  directing  an  enquiry  as  to  the 
heir-at-law  and  next-of-kin. 
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By  his  certificate  dated  November  17, 
1899,  the  Master  certified  that  no  person 
had  come  in  or  established  a  claim  to  be 
the  heir-at-law  or  next-of-kin  of  the 
testator. 

On  February  9,  1900,  a  summons  was 
taken  out  by  the  plaintiff  as  the  surviving 
trustee  of  the  will,  claiming  that  he  and 
the  representatives  of  a  deceased  trustee 
were  beneficially  entitled  to  the  money  in 
question,  and  the  Attorney-Q^neral  was 
niade  a  defendant. 

Warrington,  Q.C.,  and  0.  Leigh  Clare, 
for  the  plaintiff. — The  question  is 
whether  the  Crown  can  claim  this  fund 
either  by  right  of  escheat  or  as  bona 
vacantia*  If  under  the  doctrine  of 
escheat,  it  must  be  claimed  as  land, 
whereas  here  it  is  money,  and  there  is  no 
equity  in  the  Crown  to  have  it  recon- 
verted into  land.  It  is  well  settled  that 
the  title  of  the  Crown  by  escheat  does  not 
arise  by  way  of  reversionary  interest,  but 
only  in  default  of  a  tenant  to  perform  the 
services  incident  to  the  tenure — Burgess 
V.  Wheats  [176.9]^  and  Walker  v.  Denne 
{1793].'  The  law  of  escheat  further  does 
not  apply  to  an  equitable  estate  or  to  the 
proceeds  of  sale  of  real  estate  sold  under 
directions  in  a  will.  Taylor  v.  Hayga/rth 
[1844]  '  is  strongly  in  our  fiivour  on  this 
point.  The  executors  are  not  trustees  for 
the  Crown,  as  in  MiddUton  v.  Spicer 
{1780].*  In  Cradock  v.  Owen  [l854]  *  the 
decision  in  Taylor  v.  Haygarth^  was 
admitted  to  apply,  and  the  Crown  was 
held  to  be  not  entitled  to  claim  the 
proceeds  of  the  sale  of  real  estate. 

Nor  can  the  claim  of  the  Crown  to  this 
fund  as  bona  vacantia  be  supported,  as 
the  fund  is  in  the  hands  of  the  trustees 
as  land,  by  virtue  of  section  22,  sub- 
section 5  of  the  Settled  Land  Act,  1882. 
The  rights  of  the  Crown  were  considered 
in  Dyke  v.  Walford  [l846]  ®  and  Barclay  v. 
Russell  [1797].^  The  case  of  Higginson 
and  JDean^  In  re;    Att.-Gen,,  ex   parte 

(1)  1  W.  Bl.  123. 

(2)  2  Ves.  170. 

(3)  14  Sim.  8. 

(4)  1  Bro.  C.C.  201. 
(6)  2  Sm.  k  G.  241. 

(6)  5  Moore  P.C.  4S4. 

(7)  3  VC8.  424. 


[l898],^  was  different,  the  question  there 
being  as  to  the  title  to  the  goods  of  a 
dissolved  corporation.  The  trustees, 
therefore,  are  entitled  to  hold  the  proceeds 
of  sale  for  their  own  benefit. 

Ingle  Joyce  {The  Attorney-General 
(Sir  B.  B.  Finlay,  Q.C)  with  him).— 
The  Crown  does  not  claim  under 
an  escheat.  The  trustees  have  never 
had  a  legal  estate  in  the  land,  and 
this  money  is  only  considered  land 
for  the  purposes  of  the  Settled  Land 
Act.  The  sale  of  the  land  cannot  be 
admitted  to  be  good  as  against  the 
Crown,  although  the  Crown  is  willing  to 
confirm  the  sales.  No  such  claim  as  is 
now  made  by  the  trustees  has  ever  been 
held  good  by  the  Courts.  The  trustees 
are  merely  trustees  under  the  Settled 
Land  Act  for  the  purpose  of  receiving 
the  proceeds  of  sale.  They  hold  this 
fund  for  the  right  heirs  of  the  testator. 
These  having  failed,  the  Crown  is  entitled 
to  the  fund  as  a  money  fund.  The  case  # 
of  Taylor  v.  Haygarth  '  is  distinguishable, 
as  in  that  case  there  was  an  express 
direction  to  the  trustees  to  sell,  and  to 
stand  possessed  of  the  produce  in  trust 
for  certain  persons  whom  the  testatrix 
omitted  to  specify.  The  other  cases  cited 
do  not  touch  the  claim  of  the  Crown  to 
this  as  a  money  fund* 

Warrington,  ©.(7.,  in  reply. — The  Crown 
is  bound  by  the  sales,  but  the  money  is 
liable  to  be  reconverted  into  land  for  the 
purposes  of  the  settlement.  The  Crown 
is  not  entitled  under  the  settlement 

Kekewigh,  J. — What  the  Court  is 
called  upon  to  deal  with  here  is  the  pro- 
ceeds of  sale  of  land  soM  under  the  Settled 
Land  Act,  1882.  Counsel  on  behalf  of 
the  Crown  says  that,  although  the  Crown 
is  willing  to  affirm  the  sales,  he  must  not 
be  understood  to  say  that  the  sales  were 
good  as  against  the  Crown.  I,  on  the 
other  hand,  must  not  be  understood  to 
assent  to  any  possibility  of  the  sales  being 
otherwise  than  good.  Tbei  e  was  a  legal 
devise  to  a  tenant  for  life,  and  nothing 
further,  in  the  will.  The  result  was  that, 
subject  only  to  the  appointment  of  trus- 
tees for  the  purposes  of  the  Settled  Land 

(8)  68  L.  J.  Q.B.  198;  [1899]  1  Q.B.  325. 
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Act,  the  tenant  for  life  could   make  a 
good  title  to    purchasers,    and    this,   I 
think,  she  did,  as  the  trustees  were  ap- 
pointed.    The  point  has  not  been  argued 
here,  therefore  what  I  say  is  not  to  be 
taken  as  an  express  decision ;  but  it  seems 
to  mo  that,  under  these  circumstances, 
the  sales  must  be  good  as    against  the 
Crown    and  everybody    else    under  the 
Act.     The  result  is  that  what  was  land 
has  been  converted  into  money,  but  the 
money  is  liable  to  reconversion — that  is  to 
say,  that  any  person  interested  under  ^ae 
settlement  made  by  this  will  is  entitled 
to  have    that    money  reconverted    into 
'  land,  and,  according  to  the  Act,  it  de- 
volves in  the  same  way  as  land,  generally 
speaking.     The  trustees  were  appointed 
simply  for  the  purposes  of  the  Settled 
Land  Act ;  they  had  only  the  duties  cast 
upon  them  by  the  Act,  and  they  received 
the  money  only  as  trustees  for  that  par- 
ticular purpose.     They  had  no  estate  and 
•  interest  in  the  land  whatever.     They  now 
say,  "  The  money  belongs  to  us  because  it 
is  really  land,  and,  being  land,  the  Crown 
cannot  get  the  money,  except  by  recon- 
verting it  into  land  actually,  and  there  is 
no  equity  on  the  part  of  the  Crown  to 
get    that    done."      That   is  conceded — 
there  can    be  no    question  about   that. 
But  the    real    difficulty  in  the  way  of 
the  claimants  arises,  to  my  mind,  from 
the  Settled  Land  Act,  1882,  which  pro- 
vides by  section   22,  sub-section  5,  that 
**  Capital  money  arising  under  this  Act 
while  remaining  uninvested  or  unapplied, 
and  securities  on  which  an  investment  of 
any  such  capital  money  is  made,  shall,  for 
all  purposes  of  disposition,  transmission, 
and  devolution,  be  considered  as  land,  and 
the  same" — that  is,  the  capital  money, 
not  the  land,  which  does  not  exist  except 
on  a  notional  conversion — "  shall  be  held 
for  and  go  to  the  same  persons  succes- 
sively, in  the  same  manner  and  for  and  on 
the  same  estates,  interests,  and  trusts,  as 
the  land   wherefrom    the  money  arises 
would,  if  not  disposed  of,  have  been  held 
and  have  gone  under  the  settlement " ;  and 
the  words   "under  the  settlement,"  by 
force  of  section  2,  sub- section  2  of  the  Act, 
comprehend  the  undisposed-of  estate  in 
reversion  expectant  on  the  termination 
of  the  estate  for  life,  which  was  the  only 


estate  granted  by  the  will.  The  result  ia 
that,  the  tenant  for  life  being  dead,  this 
money  is  held  for  the  right  heirs  of  the 
testator,  and  the  testator  died  without 
heirs.  That  seems  to  me  to  let  in  im- 
mediately the  claim  of  the  Crown,  without 
any  question  of  there  being  a  conversion 
of  the  land  into  money,  which  the  Crown 
cannot  enforce.  The  Crown  claims  it  in 
its  present  state  as  money,  and  says,  "  You 
shall  not  reconvert  it,  but  you  shall  treat 
it  as  money,  and  it  belongs  to  the  Crown 
as  money."  That  seems  to  me  to  be  en- 
tirely consistent  with  all  the  cases  cited 
on  behalf  of  the  applicants,  including  the 
one  which  was  relied  upon  most — ^namely, 
Taylor  v.  ffaygarth,^  In  that  case  there 
was  a  direction  to  sell,  and  to  stand  pos- 
sessed of  the  proceeds  in  trust  for  a  person 
who  was  not  defined,  because  there  was  no 
codicil,  and  the  person  was  to  be  named 
in  the  codicil.  That,  to  my  mind,  was  an 
entirely  different  case.  Here  there  is  no 
direction  to  sell,  and  the  money  is  money 
in  the  hands  of  the  trustees  unless  there 
is  a  reconversion ;  and  the  Crown,  as  repre- 
senting the  heir,  instead,  of  requiring 
it  to  be  reconverted,  requires  it  as  money. 
It  belongs  to  the  testator's  right  heir  as 
money,  and  in  default  of  such  right  heir 
it  belongs  to  the  Crown  as  bona  vacantia. 
I  decide,  therefore,  in  favour  of  the 
Crown. 

The  trustees  must  account  for  the 
money  with  4  per  cent,  interest  from  the 
date  of  the  conversion  of  the  securities. 


Solicitors—Meredith,  Roberts  &  Mills,  agents 
for  Baker  &  Co.,  Weston- saper-Mare;  iSolicitor 
to  the  Treasury. 


[Reported  by  G.  Maoan,  EsJh 
£arritter-at'Law. 
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Weight,  J.  'S  united  beevige  AssociATioiry 
1900.       >     LiM.,  In  re;   young,   ex 
Nov.  7, 10. )     parte. 

Compajvy — Winding-up  —  ContribvJlory 
— Action  by  Compcmy  for  CaUs — Diecon- 
tinucmoe  by  Liquidator — Costs  of  Aban- 
doned Action — Summons  by  Liquidator  to 
Fnforoe  Calls — Stay  of  Proceedings  — 
Companies  Act,  1862  (25  <&  26  Vict  o.  89), 

B.  101. 

A  company  brought  an  action  against 
T,  for  caUs.  Before  the  trial  the  company 
went  into  liquidation.  The  liquidator  put 
Y.  on  the  Ust  of  contributories  in  respect  of 
the  callSf  and  after  notice  discontinued  the 
action  and  took  out  an  originating  summons 
in  the  winding-up  against  Y.for  a  balance 
order,  Y.  applied  for  a  stay  of  proceedings 
until  his  taxed  costs  of  die  discontintied 
action  had  been  paid : — Held,  that  the  stay 
must  be  refused,  bvJt  thai  the  costs  should  be 
deducted  from  any  sum  recovered  by  the 
liquidator  on  the  originating  summons. 

Summons  by  John  Young,  a  contribu- 
tory of  the  above  company,  against  the 
liquidator,  asking — ^first,  that  the  proceed- 
ing in  an  originating  summons  against 
him  by  the  liquidator  might  be  stayed 
until  payment  to  him  by  the  liquidator  of 
his  costs  of  an  abandoned  action  in  the 
Queen's  Bench  Division ;  secondly,  that 
the  liquidator  might  be  ordered  to  give 
security  for  costs;  and  thirdly,  for  dis- 
covery. 

On  September  6,  1899,  the  company 
issued  a  specially  indorsed  writ  against 
the  applicant  in  the  Queen's  Bench  Divi- 
sion claiming  375Z.  in  respect  of  calls 
alleged  to  be  due  upon  500  shares  held 
by  him  in  the  company. 

On  September  14,  1899,  the  company 
took  out  a  summons  in  the  action  under 
Order  XIV.  for  liberty  to  sign  judgment 
against  the  applicant,  and  on  the  hearing 
the  applicant  obtained  leave  to  defend 
and  also  an  order  against  the  company 
for  discovery.  The  company  did  not 
comply  with  the  order,  and  took  no 
further  steps  in  the  action. 

On  May  14,  1900,  the  company  passed 
a  resolution  for  voluntary  liquidation,  and 
appointed  a  liquidator. 

The  liquidator  applied  to  the  applicant 


for  payment  of  the  375Z.,  and  on  his 
de&ult  in  so  doing  settled  him  on  the 
list  of  contributories  in  respect  of  that 
amount. 

On  July  31,  1900,  the  liquidator  gave 
notice  to  the  applicant  of  discontinuance 
of  the  action  in  the  Queen's  Bench  Divi- 
sion, and  issued  an  originating  summons 
in  the  winding-up  against  the  applicant 
for  payment  of  the  3751.  The  applicant's 
costs  of  the  action  in  the  Queen's  Bench 
Division  had  been  taxed  and  allowed  at 
13Z.  Is.  2d,,  but  the  liquidator  refused  to 
pay  this  sum.  The  applicant  thereupon 
took  out  the  present  summons. 

In  an  affidavit  filed  on  behalf  of  the 
applicant,  it  was  stated  that  the  only 
asset  of  the  company  consisted  in  the 
alleged  liability  of  the  applicant,  and  that 
the  liquidator  had  no  funds  whatever  to 
meet  the  costs  of  the  proceedings  in  the 
event  of  an  order  being  made  against  the 
company  for  payment  of  the  applicant's 
costs ;  that  the  case  was  one  which  ought 
to  be  tried  in  open  Court,  and  that  the 
course  which  the  liquidator  had  taken  in 
abandoning  the  proceedings  in  the  Queen's 
Bench  Division,  in  which  an  order  for 
trial  and  for  discovery  had  been  made, 
and  commencing  the  proceedings  in  wind- 
ing up  was  vexatious,  and  would  cause 
the  applicant  unnecessary  trouble  and 
expense,  even  assuming  that  the  liquidator 
paid  to  the  applicant  his  costs  of  the  pro- 
ceeding, which  had  been  discontinued. 

Giveen,  for  the  summons. — First,  the 
liquidator  ought  to  be  restrained  from 
proceeding  with  the  originating  summons 
until  he  has  paid  the  applicant's  costs  of 
the  discontinued  action.  The  principle 
on  which  the  Court  acts  in  such  cases  is 
thus  stated  by  Lord  Fitzgerald  in  M^Cabe 
V.  Bamk  of  Ireland  [l889l  ^ :  "  it  has  been 
part  of  the  inherent  jurisdiction,  and 
never  doubted,  of  every  Court  in  Ireland 
to  stay  proceedings  in  an  action  before  it, 
where  a  prior  action  has  been  brought 
substantially  asserting  the  same  rights 
against  the  same  parties  in  the  same  or 
another  Court,  until  the  costs  of  that 
prior  action  have  been  paid."  The  case 
is  analogous  to,  and  is  entirely  covered  by 

(1)  59  L.  J.  P.O.  18,  20 ;  14  App.  Caa.  413, 
416. 
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Cook  V.  Haikfjoay  [l869],*  in  which  it  was 
held  that  where  a  plaintiff,  who  had  heen 
ordered  to  pay  the  costs  of  a  proceeding 
in  the  suit,  became  bankrupt,  and  the 
suit  was  revived  by  his  assignee,  the  Court 
would  stay  proceedings  until  payment  of 
the  costs  which  the  plaintiff  had  been 
ordered  to  pay.  And  the  same  principle 
is  embodied  in  Order  XXVI.  rule  4. 
Here  the  liquidator  can  derive  no  ad- 
vantage in  applying  to  this  Court.  He 
might  have  continued  the  action  in  the 
Queen's  Bench  Division,  unless  he  was 
afraid  of  the  order  for  discovery  made  in 
that  action.  It  is  said  that  it  would  be  a 
hard  thing  to  deprive  the  liquidator  of  his 
chance  of  obtaining  the  375/.  from  the 
applicant  if  he  does  not  provide  the  13/. ; 
but  if  the  creditors  desire  the  liquidator 
to  proceed,  they  ought,  as  was  said  by 
Vaughan  Williams,  J.,  in  London  Metal- 
lurgical Co.,  In  re;  Parker,  ex  parte  [l895],' 
to  provide  an  indemnity  fund. 

Secondly,  further,  the  liquidator  ought 
to  be  ordered  to  give  security  for  costs. 
It  is  admitted  that  the  only  assets  of  the 
company  are  the  claim  against  the  appli- 
cant. Powell  &  Sons,  In  re  [i896]/  clearly 
establishes  the  principle  that  in  cases 
where  the  Court  would  not  order  a 
liquidator  to  pay  costs  personally,  the 
other  party  ia  entitled  to  come  to  the 
Court  and  ask  for  security  for  costs. 

[He  also  referred  on  this  point  to 
Paimer's  Company  Precedents,  vol.  ii, 
(8th  ed.),  p.  618,  Form  785,  p.  749.] 

Thirdly,  as  regards  discovery,  the  com- 
pany being  in  voluntary  liquidation  the 
liquidator  is  not  an  officer  of  the  Court, 
and  therefore  the  ordinary  rules  as  to 
liquidators  do  not  apply. 

[MarieUi. — The  liquidator  is  willing  to 
give  the  fullest  discovery.] 

MarteUi,  for  the  liquidator. 

[Weight,  J. — ^You  need  not  trouble  as 
to  the  question  of  security  for  costs.] 

The  present  case  does  not  fall  within 
the  general  rule  a3  to  the  costs  of 
abandoned  proceedings  being  required  to 
be  paid  before  other  proceedings  for  the 
same  matter  can  be  taken  against  the 
same  person.     Here  the  action  was  not 

(2)  89  L.  J.  Ch.  99 ;  L.  B.  8  Eq.  612. 

(3)  64  L.  J.  Ch.  442 ;  [18951  1  Ch.  768. 

(4)  66  L.  J.  Ch.  464  ;  [1896]  1  Ch.  681. 


commenced  by  the  liquidator,  and  by 
reason  of  the  liquidation  the  rights  of 
other  parties  have  intervened.  The  liqui- 
dator was  therefore  right  in  pursuing  the 
statutory  remedy  given  him  by  section  101 
of  the  Companies  Act,  1862.  If  the 
liquidator  had  proceeded  with  the  action 
in  the  Queen's  Bench  Division,  various 
defences  would  have  been  open  to  the 
applicant,  of  which  he  cannot  now  avail 
himRelf. 

[He  was  stopped.] 

Wright,  J. — I  have  already  dealt  with 
the  application  that  the  liquidator  may 
be  ordered  to  give  security  for  costs,  and 
have  refused  to  order  him  to  do  so.  As 
regards  the  application  that  he  may  be 
ordered  to  give  discovery,  I  understand 
that  he  undertakes  to  produce  and  give 
the  applicant  inspection  of  all  documents 
relating  to  the  matters  in  question  in  the 
summons. 

The  application  that  the  liquidator's 
proceedings  by  originating  summons  may 
be  stayed  must  be  refused,  for  I  do  not 
think  that  the  case  comes  within  the 
principle  of  the  authorities  cited  on  behalf 
of  the  applicant.  There  is  nothing  vexa- 
tious in  the  ordinary  statutory  proceed- 
ings which  the  liquidator  is  now  taking. 
He  was  not  bound  to  go  on  with  the 
action  commenced  by  the  company,  and 
he  seems  only  to  have  been  doing  his 
duty  when  he  discontinued  that  action. 
There  is  no  analogy  between  this  case 
and  that  of  oppressive  litigation  or  pro- 
ceedings being  continued  by  a  person 
who  succeeds  to  a  plaintiff's  interest  as 
his  representative.  I  must  take  it  that 
the  action  was  properly  brought,  but  that 
it  was  rightly  discontinued ;  and  I  cannot 
say  that  the  liquidator's  proceedings  by 
way  of  originating  summons  ought  to  be 
stayed  unless  he  pays  the  costs  of  an 
action  which  he  did  not  bring  himself. 
The  effect  of  that  would  be  to  give  the 
present  applicant  his  full  costs  of  the 
action  instead  of  leaving  him  to  prove  for 
the  amount  in  the  liquidation.  The  case 
may  no  doubt  be  one  of  hardship,  but  it 
is  a  hardship  which  is  caused  by  the 
liquidation  and  not  by  any  fault  of  the 
hquidator.  The  13/.  costs  in  the  action 
ought  to  be  allowed  to  the  applicant  out 
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of  any  moneys  which  the  liquidator  may 
recover  against  him.  The  costs  of  the 
present  application  will  be  the  liquidator's 
costs  in  the  originating  summons. 

[An  application  was  then  made  for  leave 
to  appeal  from  this  decision,  but  leave  was 
refused,  the  amount  in  question  being 
small.] 

Solicitora — Harwood   A  Stephenson,  for  appli- 
cant ;  Poole  &  Robinson,  for  liquidator. 

^Reported  by  W.  Ivimey  Cook,  Ikq,^ 
Barrister-at'Lam. 


[IN  THE  COURT  OF  APPEAL.] 
Lord  Alvebstone,  C.J.     *\ 
RlGBT,L.J.  "^^^^ 

Vaughan  Williams,  L.J.  >     ^^^^^^ 

^QQQ  *  C   OMNIBUS  CO. 

Nov.  19.  J     ^-^^^^ 

Trade — Passing- off  Goods — ProhahiUty 
of  Deception — Evidence — View  hy  Judge 
— Etdes  of  Supreme  Court,  1883,  Order  L. 
rtUii, 

In  an  action  to  restrain  the  defendant 
from  running  omnibuses  so  got  up  €u  to  be 
a  colourable  imitation  of  the  plaintiffs' 
omnibuses,  the  plaintiffs  offered  no  evidence 
of  actual  deception  or  probability  of  decep- 
tion ;  but  the  Judge,  having  inspected  the 
omnibuses,  and  come  to  the  conclusion  on 
their  appearance  that  the  defendant's  omni- 
buses were  calculated  to  deceivCj  granted  an 
injunction : — Held,  on  appeal,  that  a  Judge 
is  not  entitled  to  place  his  impression 
derived  from  a  view  in  the  place  of  such 
evidence  as  should  be  given  to  support  an 
action  of  deceit,  and  thcU  the  plaintiffs  case 
failed  for  want  of  evidence. 

A  view  under  Order  L.  rule  4  is  not  in- 
tended to  take  the  place  of  evidence,  but  is 
merely  to  enable  the  tribunal  to  understand 
the  questions  raised,  and  to  follow  and 
apply  the  evidence. 

Appeal  from  Farwell,  J. 

In  this  action  the  plaintiff  company 
claimed  an  injunction  to  restrain  the  de- 
fendants from  using  an  omnibus,  No. 
4,057,  or  any  other  omnibus,  having 
painted,  stamped,  printed,  or  written 
Vol.  70.— Chanc. 


thereon  any  names,  words,  panels,  or 
devices,  painted,  stamped,  printed, 
written,  or  arranged  thereon,  in  such 
manner  as  to  form  or  be  a  colourable 
imitation  of  the  words,  panels,  and  devices 
painted,  stamped,  printed,  written,  or 
arranged  on  omnibuses  of  the  plaintiffs,  or 
so  painted,  lettered,  decorated,  contrived, 
and  prepared  as  to  represent  or  lead  to  the 
belief  that  such  omnibus  was  an  omnibus 
belonging  to  the  plaintiffs. 

The  defendant  in  his  defence  alleged 
that  the  omnibus  referred  to  and  the  de- 
fendant's other  omnibuses  had  for  upwards 
of  ten  years,  without  any  objection  from 
the  plaintiffs,  been  running  on  the  same 
route  and  in  the  same  condition  as  to 
colouring,  lettering,  size,  and  shape, 
except  that  in  1895  the  defendant  caused 
four  words  on  the  panel  of  the  omnibuses 
to  be  changed  from  *'  London  General  Post- 
Office "  to  "  Liverpool  Street  Railway 
Station." 

The  omnibuses  in  question  ran  on  th& 
route  from  Hammersmith  Broadway  to. 
Liverpool  Street  Railway  Station,  and 
were  alleged  to  be  got  up  to  imitate  the 
plaintiffs'  omnibuses  on  the  same  route,^ 
and  to  lead  to  the  belief  that  they  wera 
omnibuses  belonging  to  the  plaintiffs. 
They  bore  the  name  "  Hammersmith " 
painted  in  large  letters  on  a  red  ground  oa 
side  panels.  The  defendant  had  never 
painted  his  name  on  the  omnibus  com- 
plained of,  but  his  initials  were  on  it. 

At  the  trial  of  the  action  the  plaintiffs 
did  not  offer  any  evidence  that  any  one 
had  been  actually  misled  by  the  similarity 
of  the  defendant's  to  the  plaintiffs'  omni- 
buses. 

Farwell,  J.,  by  the  consent  of  the  parties 
inspected  the  omnibuses,  and  having  come 
to  the  conclusion  on  his  view  that  the 
defendant's  omnibus  was  calculated  to 
deceive,  he  granted  an  injunction. 
The  defendant  appealed. 

BramweU  Davis,  Q.C.^  and  Boome,  for 
the  appellant. — The  user  of  our  omnibuses 
for  a  considerable  period  of  time  bars  the 
plaintiffs'  right  to  relief — Ftdlwood  v.  FvU- 
wood  [l878].i 

Hughes,  Q.C.,  and  T.  L,  Wilkinson,  for 
respondents. 

(I)  47  L.  J.  Ch.  459;  9  Ch.  D.  176. 
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[Lord  Alyerstonb,  C.J. — How  can 
the  plaintiffs  succeed  in  an  action  of 
deceit  without  giving  evidence  of  deceit  ?] 

It  is  enough  to  shew  that  the  defen- 
dant's omnibus  is  calculated  to  deceive. 
Evidence  of  people  being  actually  de- 
ceived is  not  necessary.  Farwell,  J.,  having 
viewed  the  omnibus,  came  to  the  conclu- 
sion that  it  was  calculated  to  deceive. 

[Lord  Alverstone,  C.J.  —  I  never 
heard  it  suggested  that  after  a  view  you 
could  go  on  without  further  evidence.] 

[Vaughan  Williams,  L. J.,  referred  to 
the  judgment  of  Thesiger,  L.  J.,  in  Mitchell 
V.  Henry  [isso].^] 

The  resemblance  between  the  panels  of 
the  omnibus  cannot  be  accidental.  Evi- 
dence of  deception  ia  not  necessary,  if  the 
appearance  is  calculated  to  deceive — North 
Cheshire  and  Manchester  Brewery  Co,  v. 
Manchester  Brewery  Co.  [l898].' 

In  the  same  case  before  the  Court  of 
Appeal*  Rigby,  L.J.,  says:  "I  do  not 
think  it  is  important  to  go  fully  into  the 
evidence.  The  case  does  not  require  much 
evidence,  and  I  must  say  that  when  the 
title  was  read  out  I  at  once  thought  that 
there  must  have  been  an  amalgamation  of 
two  companies.''  In  Heda  Foundry  Co, 
V.  Walker,  Hunter  d&  Co.  [l889]*  Lord 
Herschellsays:  "  It  seems  to  me,  there- 
fore, that  the  eye  must  be  the  judge  in 
such  a  case  as  this,  and  that  the  question 
must  be  determined  by  placing  the  designs 
side  by  side."  When  the  Court  can  judge 
for  itself  of  the  similarity  there  is  no 
necessity  to  call  evidence.  This  Court  will 
not  overrule  the  decision  of  Farwell,  J., 
acting  as  a  jury,  unless  it  was  against 
reason  and  the  weight  of  evidence.  The 
defendant's  intention  to  deceive  is  plain 
from  the  general  get- up — London  General 
Omnibus  Co,  v.  Fulton  [l896].* 

No  reply  was  called  for. 

Lord  Alverstonb,  C.J. — In  my  opi- 
nion this  judgment  for  the  plaintiff  cannot 
stand.  The  action  is  for  deceit  upon  the 
ground  that  the  defendant  has  run  an 

(2)  15  Ch.  D.  181,  196. 

(3)  68  L.  J.  Ch.  74,  76;  [1899]  A.C.  83.  85. 

(4)  67  L.  J.  Ch.  351,  356 ;  [1898]  1  Ch.  639, 
548. 

(5)  59  L.  J.  P.C.  46, 48;  14  App.  Gas.  550. 655. 

(6)  12  Times  L.  R.  213. 


omnibus  which  is  likely  to  divert  pas« 
sengers  from  the  plaintiffs'  omnibuses. 
The  judgment  proceeds  on  the  theory  that 
the  plaintiffs  are  entitled  to  succeed  on  the 
simple  proof  of  colour  an4  design  of  their 
own  omnibus,  and  on  the  learned  Judge 
viewing  the  defendant's  and  the  plaintiffi}' 
omnibuses  and  comparing  them  together. 
In  my  opinion,  that  is  not  sufficient  to 
justify  the  plaintiffs  in  obtaining  either 
an  injunction  or  damages  in  an  action  for 
deceit.  We  have  no  evidence  before  us 
as  to  what  is  the  custom,  practice,  or  habit 
of  persons  who  are  riders  on  omnibuses. 
We  have  no  evidence  before  us  as  to  what 
have  come  to  be  regarded  as  the  leading 
features  of  omnibuses  on  this  particular 
route.  But  we  are  asked  to  say  that  the 
learned  Judge  was  right  in  coming  to  his 
conclusion  because  he  thought  that  the 
two  omnibuses  so  resembled  one  another 
that  they  might  be  mistaken ;  and  that  that 
is  sufficient  evidence  to  support  a  judg- 
ment in  an  action  for  deceit.  I  wish  to 
say,  in  the  first  place,  that  I  think  if  any 
such  view  were  to  prevail  a  very  undesir- 
able and  erroneous  practice  might  grow 
up  with  reference  to  ^e  viewing  or  seeing 
the  subject-matter  of  an  action  or  any- 
thing involved  in  an  action  by  learned 
Judges.  It  is  quite  true  that  by  Order  L. 
rule  4  it  is  provided  that,  ''It  shall  be 
lawful  for  any  Judge,  by  whom  any  cause 
or  matter  may  be  tried  or  heard  with  or 
without  a  jury,  or  before  whom  any  cause 
or  matter  may  be  brought  by  way  of  ap- 
peal, to  inspect  any  property  or  thing 
concerning  which  any  question  may  arise 
therein."  But  I  have  never  heard  it  said, 
and,  speaking  for  myself  I  should  be  very 
sorry  to  endorse  the  idea,  that  a  Judge  is 
entitled  to  put  the  view,  or  an  impression 
derived  from  the  view,  in  the  place  of 
evidence.  A  view,  as  I  have  always  un- 
derstood it,  is  for  the  purpose  of  enabling 
the  tribunal  to  understand  the  questions 
that  were  being  raised,  and  to  follow  and 
to  apply  the  evidence.  Of  course  it  is 
quite  possible  that  there  may  be  cases  in 
which  all  the  circumstances  connected  with 
the  matter  in  dispute  are  of  such  common 
knowledge  and  are  so  well  known  to  the 
tribunal  that  no  evidence  may  be  neces- 
sary— for  instance,  the  common  case  of 
the  make-up  of  an  article  which  is  going 
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to  be  sold  in  shops ;  though  in  that 
case  the  Judge,  if  there  were  differences 
between  the  two  articles  so  that  he  was 
not  able  to  say  that  they  were  identical, 
ought  not,  I  think,  to  act  without  evidence 
before  him  that  the  articles  were  so  made 
as  to  be  calculated  to  deceive  people.  I 
need  scarcely  say  it  is  not  necessary  to 
shew  actual  deception,  because  a  thing 
may  be  calculated  to  deceive,  and  the 
plaintiff  may  be  justified  in  coming  and 
stopping  the  practice  before  the  actual 
deception  has  taken  place. 

This  case  seems  to  me  a  case  of  all 
others  in  which  evidence  should  have 
been  given  of  the  character  which  I  have 
indicated.  It  is  not  disputed,  in  &ct  it 
is  proved  upon  the  evidence,  that  the 
defendant's  omnibus  has  been  running 
upon  the  road  for  ten  years  in  the  same 
condition.  Up  to  five  years  ago  another 
omnibus  of  the  defendant  had  upon  it 
the  words  "London  General  Post- Office," 
as  to  which  the  plaintiff  company  were 
taking  exception  in  the  case  of  other 
persons.  That  was  taken  off,  and  the 
words  "Liverpool  Street"  put  on,  and 
at  or  about  the  same  time  or  subse- 
quently the  name  "  J.  Lavell,"  which 
had  been  put  in  full  on  some  of  the 
defendant's  omnibuses,  was  taken  off. 
[His  Lordship  further  considered  the 
&cts,  and  continued  :]  If  the  London 
General  Omnibus  Co.  are  going  to  base 
their  action  upon  the  contention  that  the 
allied  infringing  omnibus  is  calculated 
to  deceive,  some  evidence  must  be  given 
to  justify  the  Judge  in  coming  to  that 
conclusion  beyond  the  mere  view.  It  is 
said  that  in  North  Cheshire  and  Man- 
chester Brewery  Co.  v.  Manchester  Brewery 
Co}  the  Lord  Chancellor  said  that  he 
would  not  have  required  any  evidence  in 
that  case.  He,  perhaps,  in  one  respect 
went  further,  and  said  that  the  particular 
question  could  not  have  been  put  to 
witnesses  because  it  was  a  question  which 
the  Judge  had  to  try.  But  I  am  satisfied 
myself  that  the  Lord  Chancellor  did  not 
mean  to  lay  down  any  general  rule  that 
no  evidence  that  things  were  calculated  to 
deceive  was  ever  to  be  required.  In  that 
case  evidence  had  been  given,  and  the 
question  turned  merely  on  the  comparison 
of  two  names  which»  one  may  say,  speak 


for  themselves.  Here  the  Court  is  obliged 
to  make  itself  acquainted  with,  or  to  make 
an  assumption  as  to  what  are  the  habits  of 
people  travelling  by  omnibuses  and  other 
important  matters  for  their  consideration. 
In  my  opinion,  it  is  quite  impossible  to 
say  that  that  can  be  done  by  simply  look- 
ing at  the  omnibuses — both  of  which  have 
been  running  upon  the  same  road  for  a 
good  many  years — ^and  then  coming  to  a 
conclusion  without  any  evidence  at  all 
which  would  lead  the  Court  to  think  that 
passengers  might  be  misled  by  this  altera- 
tion or  this  resemblance,  or  the  other 
alteration  or  the  other  resemblance.  I 
of  course  do  not  express  my  opinion  as  to 
what  might  have  been  the  proper  judg- 
ment to  give  if  evidence  such  as  I  have 
indicated  had  been  before  the  learned 
Judge.  I  think  the  evidence  for  the 
plaintiffs  was  wholly  insufficient,  and  upon 
the  evidence  as  it  stood  the  action  ought 
to  have  been  dismissed.  The  appeal  will 
be  allowed  and  the  action  dismissed  with 
costs. 

RiGBY,  L.J. — I  entirely  agree,  and  I 
certainly  should  not  have  been  disposed 
to  add  a  word  but  for  the  fact  that  we 
are  differing  from  the  learned  Judge  in 
the  Court  below.  I  think  sufficient 
ground  for  our  differing  from  him  is  to 
be  found  in  the  fact  that  he  had  no 
evidence  before  him  that  persons  had  in 
fact  been  deceived,  and  the  omnibus  hav- 
ing been  running  for  some  years  exactly, 
as  far  as  the  evidence  goes,  in  the  same 
condition  in  which  it  is  now,  there  ought, 
if  substantial  damage  was  done  to  the 
plaintiffs,  to  have  been  persons  who  had 
been  deceived.  I  have  come  to  the  con- 
clusion tbat  such  evidence  cannot  be  found, 
and  that  is  not  very  £sir  from  the  conclusion 
that  there  is  really  no  deception  practised ; 
in  fact,  looking  to  the  front  of '  the 
omnibus,  I  think  no  one  would  say  that 

E persons  could  be  deceived  reasonably. 
His  Lordship  considered  the  resemblances 
and  differences  between  the  omnibuses, 
and  continued  f]  As  to  the  observations  of 
the  Lord  Chiet  Justice  in  reference  to  the 
view,  I  can  only  say  that  I  entirely  agree 
in  those  observations.  I  consider  in  this 
case  the  £su;t  that  it  has  taken  the  plain- 
tiffs ten  years  practically  before  they 
03 
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thought  it  worth  while  to  bring  this 
action,  or  that  they  had  a  sufficiently  gopd 
case  to  have  a  probability  of  success,  is  a 
very  important  matter.  I  do  not  say  that 
they  are  barred,  but  when  you  have  not 
direct  evidence  to  deal  with,  but  only  a 
conclusion  to  be  arrived  at  by  a  considera- 
tion of  the  appearance  of  the  two  omni- 
buses, I  think  it  is  a  very  important . 
consideration* 

Vaughan  Williams,  L.J. — I  entirely 
agree.  These  actions,  which  in  their 
origin  undoubtedly  are  actions  of  deceit, 
actions  based  upon  an  allegation  of  deceit 
by  the  defendants,  have  in  course  of  time 
come  to  be  treated  very  much  as  actions 
brought  against  defendants  for  having 
trenched  upon  the  private  rights  of  the 
plaintiffs.  But,  in  whichever  way  you 
regard  these  actions,  in  my  judgment  the 
conclusion  arrived  at  in  this  case  cannot 
be  justified,  because  in  whichever  way  you 
regard  this  action  there  can  be  no  doubt 
that  if  you  do  not  prove  deception  of  the 
public — using  the  word  in  the  sense  of 
the  section  of  the  public  who  use  omni- 
buses or  are  interested  in  the  matter — I 
say,  if  you  do  not  prove  actual  deception, 
you  must  prove  that  there  is  a  reasonable 
probability  of  deception,  or,  as  it  is  some- 
times expressed,  you  must  prove  that 
there  is  a  resemblance  which  is  calculated 
to  deceive.  In  my  judgment  there  is  no 
proof  of  that  which  it  was  necessary  here 
to  allege  and  prove.  It  may  very  well  be 
that  in  some  cases  you  require  no  proof 
beyond  the  proof  of  the  mere  resemblance. 
The  case  of  J^orth  Cheshire  and  Manchester 
Brewery  Co,  v.  Manchester  Brewery  Co} 
was  an  example  of  that  sort,  because  what 
was  there  complained  of  was  the  taking  of 
a  similar  name,  and  it  is  quite  plain  that 
in  such  a  case  the  similarity  is  a  similarity 
which  would  appeal  to  the  ear,  quite 
independently  of  the  proof  of  surrounding 
circumstances  or  the  proof  of  the  experi- 
ence of  those  who  had  come  commercially 
in  contact  with  the  name.  But  that  is 
not  a  case  in  any  way  resembling  the 
present  case.  In  the  present  case  that 
which  is  complained  of  is  really  a  want  of 
difference  of  detail  in  two  things  which 
necessarily  resemble  each  other  to  a  large 
extent;  in  colour  apparently  they  must 
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resemble  each  other  by  the  police  regula- 
tions ;  in  shape  it  is  admitted  that  they 
are  in  the  general  shape,  and  there  i» 
nothing  to  complain  of  at  all.  Therefore 
the  resemblance  which  is  complained  of  is 
a  want  of  difference  in  the  details ;  and  it 
is  said,  and  necessarily  said,  in  this  case 
that  there  is  such  a  want  of  difference  in 
the  details  between  these  two  omnibuses 
that  those  using  the  omnibuses  are  likely 
to  be  deceived.  In  such  a  case  it  is 
obviously  possible  to  adduce  evidence  of 
those  who  have  been  in  the  habit  of  using 
the  omnibuses  and  of  those  who  have  as 
officers  either  of  the  company  or  of  the 
private  omnibus  proprietors,  been  in  the? 
habit  of  checking  the  user  of  the  omni- 
buses and  seeing  the  passengers  as  they^ 
get  in  and  out  of  the  omnibuses,  and  hear- 
ing complaints  of  deception  and  one  thing 
and  another.  In  such  a  case  it  is  possible 
to  give  evidence,  and  the  moment  one  gets 
a  case  in  which  it  is  possible  to  give- 
evidence  and  in  which  such  evidence- 
would  obviously  be  material  and  important,, 
one  draws  the  very  strongest  inference 
from  the  fact  that  no  such  evidence  is 
called  or  tendered.  In  my  judgment,  this- 
being  a  case  in  which  the  circumstances 
were  such  that  it  was  possible  to  give 
evidence  that  the  resemblance  or  want  of 
difference  was  calculated  to  mislead — a 
case,  indeed,  in  which  it  was  perfectly 
impossible  to  form  an  accurate  judgment 
unless  there  was  some  such  evidence — I 
say  in  such  a  case  it  seems  to  me,  with  all 
deference  to  the  learned  Judge,  that  his 
conclusion  cannot  be  supported  merely 
upon  the  evidence  of  the  secretary  of  the 
company  and  the  painter  of  the  omnibus,, 
which  was  all  that  the  plaintiffs  offered. 
Appeal  cUlovoed, 

Solicitors — H.  Clifford  Turner  &  Co.,  for  appel- 
lant ;  Hicks,  Davis  Sc  Hunt,  for  respondents. 

{Rejortei  hyA,J,  Spencer,  Etq^^ 
BaTTXtter-at'Law, 
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[IN  THE  COUET  OF  APPEAL.] 
IiOBD  Alyebstone,  C.J.     ^      British 

RlQBY,  L.  J.  I  MOTOR  SYNDI- 

Taughan  Williams,  L. J.  >  catb  v,  john 

1900.  I    TAYLOR  AND 

Nov.  5,  6.  J         sons. 

Patent  —  Infringement  —  Infringing 
Articles  BougJU  in  England — Articlee  Sent 
Abroad  for  Sale  There—^' Exercise''— 
"  Use''—''  Put  in  practice"— Measure  of 
J)amage8— Patents  d!c.  Act,  1883  (46  d: 
47  Vict.  c.  67),  Sched.  /.  Fwm  D. 

The  defendants  purchased  in  England 
twenty-seven  articles  which  had  been  made 
4n  infringement  of  the  plaintiffs'  patent. 
They  sold  seven  of  them  and  used  another 
in  England.  The  remaining  nineteen  they 
eent  to  their  branch  house  in  France,  where 
4he  article  was  not  patented,  and  sold  them 
there  to  various  foreign  ptrsons : — Held, 
thoA  there  had  been  an  infringement  of  the 
plaintiffs'  patent  in  respect  of  all  the 
ttoenty-seven  articles,  and  that  in  estimating 
4he  damages  the  test  was  what  the  defendants 
jwovjd  have  had  to  pay  for  the  permission 
to  do  that  which  they  did  wrongfully. 

Decision  of  Stirling,  J.  (69  L.  J.  Ch. 
-377  ;  [1900]  1  Ch.  577),  affirmed. 

Per  Lord  Alvebstone,  C.J. — It  was 
not  intended  in  Minter  v.  Williams  (5 
X.  J.  K.B.  60 ;  4  Ad.  &  E.  251)  to  lay 
down  as  a  ride  of  law  that  the  exposure  for 
sale  of  a  patented  article  by  a  person  not 
having  a  licence  from  the  owner  of  the 
patent  could  not  be  an  infringement  of 
the  patent.  If  the  decision  could  bear 
that  construction  it  ou^ht  to  be  overruled. 

Per  Vaughan  Williams,  L.J. — It  was 
dntended  in  Minter  v.  Williams  to  lay 
dovm  the  above  rule,  and  the  case  was 
wrongly  decided. 

Per  Vaughan  Williams,  L.J. — Mere 
possession  of  a  patented  article  need  not 
necessarily  constitute  a  user,  but  acquisition 
and  possession  of  such  an  article  for  trade 
purposes  constittUe  a  tiser,  whatever  the 
nature  of  the  article  may  be. 

Appeal  from  a  decision  of  Stirling,  J. 
(reported  69  L.  J.  Ch.  377  ;  [1900]  1  Ch. 
W7). 

The  plainti£fs  were  the  registered  pro- 
prietors of  a  patent  for  an  apparatus  for 
fitaxting  gaa-motors.    The  patent  was  in 


the  Form  D  in  the  First  Schedule  to  the 
Patents  &c.  Act,  1883.  The  plaintiffs 
brought  this  action  for  infringement  on 
November  15,  1897. 

On  April  4,  1898,  a  judgment  was 
taken  by  consent  for  an  injunction  and 
delivery  up  of  the  infringing  articles,  and 
for  the  following  enquiry  : "  What  damages 
have  been  sustained  by  the  plaintiffs  by 
reason  of  the  defendants'  infringement  of 
the  letters  patent." 

The  facte  were  shortly  as  follows  :  In 
May,  1897,  the  plaintiffs  had  recovered 
judgment  against  a  firm  of  Kichter  & 
Green,  who  had  manufactured  starters 
which  were  an  infringement  of  the  plain- 
tiffs' patent,  but  they  had  been  unable  to 
obtain  any  damages  from  them.  The 
defendants  had  prior  to  May,  1897, 
bought  from  Bichter  &  Green  in  England 
twenty-seven  infringing  articles  not  know- 
ing that  they  were  infringements  of  the 
plaintiffs'  patent.  They  had  sold  seven 
of  them,  and  used  another  in  England ; 
and  they  bad  sent  abroad  to  their  French 
house  in  Paris  the  remaining  nineteen, 
where  they  sold  them  to  various  foreign 
firms,  but  it  did  not  appear  when  that 
was  done. 

The  Master  assessed  the  damages  on 
the  basis  that  the  defendants  had  in- 
fringed in  respect  of  twenty-seven  articles, 
and  put  them  at  lOZ.  for  each  article.  The 
defendants  did  not  dispute  that  they  had 
infringed  the  patent  as  regards  the  eight 
articles  sold  and  used  in  England,  but 
they  contended  that  they  had  infringed 
as  regards  those  articles  only,  and  that 
the  amount  of  the  damages  ought  to  be 
31.  for  each  article.  They  took  out  a 
summons  to  vary  the  Master's  certificate. 

Stirling,  J.,  was  of  opinion  that  the 
defendants  had  made  use  of  the  patented 
invention  as  regards  the  articles  sent 
abroad,  and  they  were  consequently  liable 
for  infringement  in  respect  of  all  the 
twenty-seven  articles;  and  he  assessed 
the  damages  at  51.  for  each  article. 

The  defendante  appealed. 

Bouffield,  Q.C.,  Eume-WilHams,  Q,C.^ 
and  Laini,  for  the  appellants. — Even  if 
there  was  any  user  of  the  patented  article 
by  the  appellants,  there  haA  been  no 
damage  to  the  respondents.    The  basis  of 
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a  claim  of  this  sort  is  damage.  If  we  had 
chosen  to  destroy  the  articles  there  would 
have  been  no  damage.  By  sending  to 
Paris  we  did  no  injury  to  the  plaintiffs, 
as  the  article  is  not  patented  abroad.  If 
we  had  bought  these  articles  from  a 
licensee  the  profit  to  the  respondents 
would  have  been  31,  only.  The  real  ques- 
tion is,  what  have  they  suffered  by  our 
act? — United  Horse  Shoe  and  Nail  Co, 
V.  Stewart  d&  Co.  [l888].'  Stirling,  J., 
assessed  the  damage  on  a  wrong  footing. 

But,  further,  we  say  we  did  not  infringe 
the  patent  at  all.  The  prohibition  is 
against  "making  use  of  or  putting  in 
practice."  The  appellants  did  none  of  these 
things.  "  Buying  "  is  not  forbidden.  All 
that  was  done  was  to  buy  and  transport 
the  articles  abroad.  That  is  not  an  in- 
fringement— United  Telephone  Co.  v. 
London  and  Globe  Telephone  and  Mainten- 
ance Co.  [1884]  2  and  Minter  ▼.  WiUiams 
[l835].*  The  words  "  make,  use,  exercise, 
and  vend  "  do  not  cover  what  was  done 
here.  "  Using  "  means  using  the  patented 
article  for  the  purpose  for  which  it  was 
intended — Badiache  Anilin-  und  Soda- 
Fahrik  v.  Baele  Chemical  WorkSy  Bind- 
schedler  [l897],*  NoheVe  Explosives  Co.  v. 
JoneSf  Scott  d&  Co.  [l88l],^  and  Holmes  v. 
London     and    North-Western     Railway 

[1852].« 

Moulton,  Q.C.,  and  A.  J.  Walter ^  for 
the  respondents. — To  purchase  for  pur- 
poses of  sale  is  an  infringement  of  the 
patent.  To  send  articles  abroad  is  an 
infringement.  Minter  v.  Williams^  was 
a  deciEion  on  a  point  of  pleading  only. 

(They  were  stopped  upon  this  point.] 
?he  point  of  time  at  which  the  measure 
of  damages  must  be  ascertained  is  when 
the  infringing  articles  are  in  the  store. 
On  the  evidence  the  Judge  came  to  a 
wrong  conclusion  when  he  assessed  the 
amount  of  damages  for  each  article  at  only 
5/.,  and  thus  reduced  the  amount  fixed  by 
the  Master  by  one-half. 

(1)  13  App.  Cbs.  401. 

(2)  63  L.  J.  Ch.  1168;  26  Ch.  D.  766. 

(3)  6  L.  J.  K.B.  60 ;  4  Ad.  &  B.  261. 

(4)  67  L.  J.  Ch.  141 ;  [1898]  A.O.  200. 

(6)  60  L.  J.  Ch.  682 ;  17  Ch.  D.  721.  Affirmed, 
[1882]  52  L.  J.  Ch.  339  ;  8  App.  Cas.  6. 

(6)  22  L.  J.  C.P.  67 ;  Macrory's  Pat.  Caa.  4, 
13,  22. 


Hume-WUliamSy  Q,C,^  in  reply. — ^The 
fallacy  in  this  case  is  in  assuming  that 
there  has  been  any  exposure  for  sale. 
There  is  no  reported  case  which  shews 
that  mere  possession  with  no  exposure  for 
sale  entitles  the  patentee  to  damages  for 
infringement.  In  United  Tdephme  Co, 
V.  London  and  Globe  Telephone  Co.,^ 
Bacon,  Y.C,  granted  an  injunction,  it  is 
true,  but  no  harm  could  have  been  caused 
thereby. 

[Vaughan  Williams,  L.J.,  referred  to- 
Penn  ▼.  Jack  [1867].^] 

Oxley  V.  Holden  [i860]  *  is  in  favour  of 
the  appellants. 

LoBD  Alverstone,  C.J. — A  number  of 
questions  have  been  raised  in  this  appeal 
which  may  require  very  careful  considera- 
tion in  any  case  in  which  the  fiicts  before 
the  Court  enable  them  to  be  raised ;  but  I 
am  of  opinion  that  we  cannot  reverse  the 
finding  of  Mr.  Justice  Stirling  upon  either 
point.  [His  Lordship  referred  to  the 
facts,  ana  continued  :]  I  think  if  any  dis- 
tinction were  going  to  be  drawn  with 
regard  to  the  measure  of  damages,  as 
apart  from  the  question  of  infringement, 
between  the  nineteen  articles  sent  abroad 
and  the  eight  sold  in  England,  the 
materials  ought  to  have  been  brought 
before  the  Court;  and  it  has  been  can- 
didly stated  by  counsel  for  the  appellants 
that  no  such  distinction  was  sought  to 
be  drawn  in  the  Court  below.  We  have 
been  pressed  to  say  that  we  ought  to 
act  on  the  view  that  the  nineteen  articles 
were  sent  abroad  in  the  ordinary  course  of 
business  long  before  any  complaint  was 
made  against  the  defendants.  I  do  not 
think  that  we  ought  to  draw  that  con- 
clusion for  the  purpose  of  interfering  with 
the  judgment  of  Mr.  Justice  Stirling, 
the  point  not  having  been  raised  before 
him.  Moreover,  in  the  judgment  to 
which  the  defendants  assented  upon 
April  4,  1898,  they  assented  to  an  order 
that  the  defendants  should  forthwith 
deliver  up  to  the  plaintiflfe  all  infringing 
articles,  and  that  an  enquiry  as  to  damages 
should  take  place.  Mr.  tfustice  Stirling 
most  certainly  did  not  come  to  the  con- 
clusion that  the  defendants  had  parted 

(7)  37  L.  J.  Ch.  136;  L.  R.  6  Eq.  81. 

(8)  30  L.  J.  O.P.  68.  8    C  B.  (N.S.)  666. 
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with  ihe  articles  before  any  proceedings 
were  taken.  [His  Lordship  referred  to 
the  judgment,  observing  that  the  order 
was  for  delivery  up,  not  destruction.^] 

On  the  facts  two  important  questions 
arise :  First,  whether  with  regard  to  the 
nineteen  articles  there  was  any  evidence 
of  infringement;  and  secondly,  what  should 
be  the  measiure  of  damages  in  respect  of 
either  the  whole  twenty-seven  or  part  of 
the  twenty-seven.  I  will  take  the  case  of 
infringement  first.  I  wish  to  state  it  as 
clearly  as  I  can.  I  am  clearly  of  opinion 
that  there  was  evidence  of  inMngement 
with  respect  to  the  whole  twenty-seven 
articles.  The  &cts  are  that  the  defendants 
bought  the  whole  twenty-seven  with  a  view 
of  raising  them,  and  did  sell  or  use  eight 
of  them  in  this  country.  I  come  to  the 
conclusion  that  they  bought  the  whole 
twenty-seven  for  the  purposes  of  sale  here 
if  opportunity  arose ;  and  I  consider  that 
there  is  no  decision,  certainly  no  principle, 
upon  which  we  ought  to  hold  that  the  £EUst 
that  they  disposed  of  part  of  the  articles  by 
sale  to  customers  abroad,  not  knowing  the 
circumstances  at  all  in  which  they  were 
sold  beyond  that  they  were  sent  out  to 
their  agents,  enables  us  to  Eay  that  there 
is  no  infringement  with  regard  to  the 
nineteen.  Under  the  patent  the  patentee 
has  the  sole  right  of  making,  using,  exer- 
cising, and  vending  the  invention ;  and 
the  patent  further  provides  that  the 
patentee  shall  have  and  enjoy  the  full 
benefit  of  the  invention,  and  all  subjects 
are  enjoined  during  the  fourteen  years 
from  either  directly  or  indirectly  making 
use  of  or  putting  in  practice  the  inven- 
tion, or  any  part  of  the  same,  or  from 
imitating  the  same.  It  is  said  that  it 
was  decided  in  Minterv,  WiUiama^  that 
exposure  for  sale  was  not  infringement  in 
itself ;  but,  in  my  opinion,  that  case  has 
never  been  considered  to  be  an  authority 
for  such  a  proposition ;  and  I  think  it  is 
quite  plain  that  the  learned  Judges  who 
decided  it  did  not  mean  to  lay  down  any 
such  proposition.  Not  only  was  it  a  case 
of  a  pure  pleading  point,  but,  in  addition, 
Mr.  Justice  Coleridge  points  out  that  it 
did  not  appear  from  the  demurrer  that 
the  exposure  for  sale  was  necessarily  in- 

(9)  69  L.  J.  Ch.  380 ;  [1900]  1  Ch.  58r. 


jurious  to  the  patentee ;  '^  it  may  on  the 
contrary,"  he  says,  "  be  very  beneficial ; 
it  is  not  therefore  necessarily  the  vending, 
which  is  exclusively  granted  to  him." 
Those  who  are  acquainted  with  the  old 
system  of  pleading  will  remember  that 
on  demurrer  anything  could  be  assumed 
consistent  with  the  allegations  in  the 
pleadings  for  the  purpose  of  dealing  with 
the  point.  Any  construction  might  be 
put  upon  the  pleadings  that  they  could 
bear.  To  my  mind,  the  decision  was 
solely  a  decision  against  the  plaintiffs'  de- 
parting from  the  well-known  form  of 
count,  which  charged  as  a  breach  the 
making,  using,  exercising,  or  vending,  in 
the  words  of  the  patent,  by  adding  a 
fourth  count,  using  the  words  only  "expose 
to  sale."  It  was  certainly  never  intended 
in  that  case  to  lay  down  any  rule  of  law 
that  exposure  for  sale  might  not  be  an 
infringement.  When  that  case  was  cited 
in  Oxley  v.  Holden^  Mr.  Justice  Byles 
said,  referring  to  the  case  before  the  Ck)urt, 
"  The  jury  found  that  they  were  manu- 
&ctured  for  sale,  and  that  the  defendant 
endeavoured  to  sell  them :  and  I  told  them, 
that,  that  being  so,  there  had  been  a  user 
of  the  patent."  It  is  true,  as  was  pointed 
out,  that  in  that  case  the  defendant  had 
manufactured.  In  my  opinion,  that  can, 
on  principle,  make  no  difference.  A  per- 
son who  buys  an  article  which  is  manu- 
fiu^tured  by  an  infringer  gets  possession  of 
it,  and  thereby  is  able  to  use  it  for  the 
purposes  for  which  it  was  intended  that 
the  patentee  alone  should  use  it  during 
the  fourteen  years,  and  I  am  quite  satis- 
fied that  it  makes  no  difference  whether 
he  has  manufactured  it  himself  or  whe- 
ther he  has  purchased  it  from  some  person 
as  a  ready-made  article.  I  think  that  the 
practice  for  years  has  been  in  accordance 
with  this  view.  Any  other  view  would 
be  inconsistent  with  the  case  of  United 
Telephone  Co.  v.  London  and  Globe  Tele- 
phone Co»y^  because  there  could  be  no  in- 
junction unless  the  Court  was  of  opinion 
that  there  had  been  an  infringement.  In 
United  Telephone  Co.  v.  Sharpies  [iBSsy^ 
before  Mr.  Justice  Kay,  who  was  a  Judge 
of  great  experience  in  these  matters,  the 
whole   point    argued  was   whether    the 

(10)  54  L.  J.  Ch.  633 ;  29  Oh.  D.  164. 
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possession  for  experimental  purposes  of 
articles  imported  from  abroad  was  an 
infringement  of  a  patent,  and  it  was  held 
that  it  was.  I  may  perhaps  be  permitted 
to  say  that  in  all  my  experience  I  have 
never  heard  the  point  raised  here  sug- 
gested, and  I  have  never  heard  Minter  v. 
Williama  ^  cited  as  an  authority  for  the 
proposition  put  forward.  There  must  have 
been  scores  of  cases  in  which  the  point  could 
have  been  raised  if  it  had  been  so  re- 
garded, and  I  should  not  hesitate  to  over- 
rule Minter  v.  Williams*  if  the  decision 
there  bore  the  construction  which  has 
been  attempted  to  be  put  upon  it.  I 
therefore  hold  that  there  was  clear  evi- 
dence of  infringement  in  this  case  with 
regard  to  the  whole  of  the  twenty-seven 
articles. 

I  expressly  abstain  from  saying  any- 
thing with  regard  to  the  point  which  was 
reserved  by  Lord  Herschell  in  Badiache 
AnUifi'  und,  Soda-Fahrik  v.  Bade  Cht- 
mioal  WorkSf^  because,  in  my  opinion, 
the  question  of  whether  there  is  infringe- 
ment by  transporting  from  place  to  place 
depends  entirely  upon  the  nature  of  the 
invention,  which  is  protected  by  the  letters 
patent ;  and,  speaking  for  myself,  I  should 
equally  wish  to  reserve  consideration  of 
that  point.  There  may  be  transportation 
which  would  be  no  infringement,  and 
there  may  be  transportation,  as  in  Neilaon 
Y.  Belts  [l87l],^*  which  undoubtedly  would 
involve  infringement. 

I  now  come  to  what  is,  to  my  mind, 
the  more  difficult  question,  whether  the 
learned  Judge  was  right  in  assessing  the 
sum  of  5^.  each  in  respect  of  the  whole  of 
these  articles.  I  do  not  think  it  is  open  to 
the  defendants  in  this  Court  to  raise  the 
point  that  they  ought  not  to  pay  damages 
because  judgment  has  been  recovered 
against  Messrs.  Eichter  &  Green  in 
respect  of  the  twenty-seven  articles.  I 
think  that  might  be  a  most  substantial 
defence  under  certain  circumstances,  as 
was  pointed  out  by  Vice-Chancellor 
Wood  in  Penn  v.  JackJ  If  it  had 
turned  out  that  the  plaintifiSs  had  received 
what  was  equivalent  to  a  royalty  upon 
these  twenty- seven  articles,  I  think  very 
different  questions    might    have  arisen. 

(11)  40  L.  J.  Ch.  317 ;  L.  R.  6  H.L.  1. 


That  point,  however,  is  not  before  us. 
For  the  same  reason,  I  do  not  think  it  is 
open  to  the  defendants  to  raise  any  question 
that  the  nineteen  articles  were  sent  abroad 
before  action,  and  that,  therefore,  there 
was  no  infiingement  in  respect  to  them. 
I  think  that  when  once  it  is  decided  that 
the  purchase  and  possession  of  the  articles 
with  the  view  of  sale  are  sufficient  to 
constitute  user  of  the  invention  amount- 
ing to  infringement,  as  I  think  they  do, 
then  the  defendants  have  not  put  them- 
selves in  a  position  to  raise  any  question 
with  regard  to  quantum  of  damages.  The 
only  remaining  question,  therefore,  is 
whether  or  not  there  were  materials 
before  the  learned  Judge  upon  which  he 
could  assess  the  sum  of  5^. 

I  desire  to  say  that  I  do  not  wish  to  be 
thought  to  support  the  view  which  was 
referred  to  by  Vice-Chancellor  Wood  in 
Penn  v.  Jaeky'^  that  persons  may  be 
punished  because  they  were  infringers 
beyond  the  amount  of  damages  which  the 
plaintiff  has  really  sustained.  I  do  not 
think  that  principle  has  ever  been  acted 
upon,  and  I  do  not  think  it  would  be 
good  law.  I  adopt  entirely  the  language 
of  the  late  Lord  Chief  Justice  and  of  Lord 
Justice  Collins,  in  Pneumatic  Tyre  Co,  v. 
Puncture '  Proof  Pneumatic  Tyre  Co, 
[1899],^*  which  was  cited  in  the  judgment 
of  Mr.  Justice  Stirling.  The  Lord 
Chief  Justice  said,  **  the  measure  of 
damage  may  in  such  cases  be  the  cost  of 
the  license.  It  may  be ;  but  I  think, 
upon  an  examination  of  all  these  cases,  it 
will  be  found  that  underlying  the  measure 
of  damage  there  is  the  assumption  that,  if 
it  had  not  been  that  the  particular  defen- 
dant manu&ctured  the  particular  things, 
then  that  those  particular  things  would 
have  been  manufactured  by  the  plaintiff 
or  his  licensees."  And  Lord  Justice 
Collins  said,  "  They  (the  plaintiffs)  have 
to  shew,  therefore,  that  they  have  sus- 
tained pecuniary  loss,  and,  as  far  as  the 
nature  of  the  case  may  permit,  the 
amount  of  that  loss."  I  take  the  same 
view  of  the  fisicts  that  Mr.  Justice  Stirling 
has  adopted,  and  therefore  I  need  say  no 
more  about  them.  I  think  it  is  shewn 
that,  although    to    manufisusturers    who 

(12)  18  Rep.  Pat  Cas.  209. 
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guaranteed  to  construct  a  minimum  quan- 
tity the  plaintiffs  charged  a  royalty  of  31,, 
in  other  cases  they  used  to  get  larger 
amounts  varying  according  to  the  size  of 
the  engine,  and  the  extent  to  which 
persons  who  paid  were  going  to  use  the 
patented  apparatus.  The  defendants  are 
notpersons  in  the  position  of  manufacturers 
coming  to  take  a  licence  upon  those  terms. 
They  may  or  may  not  be  in  the  position 
of  persons  who  would  have  had  to  pay  the 
larger  amount.  That  we  do  not  know ; 
but  when  once  we  get  beyond  the  31.,  the 
question  is  one  for  the  learned  Judge. 
I  see  no  materials  upon  which  we  can 
properly  come  to  the  conclusion  that  the 
learned  Judge,  adopting,  as  in  my  opinion 
he  has  rightly  adopted,  the  test  of  what 
the  defendants  would  have  had  to  pay  for 
the  permission  to  do  that  which  they 
wrongfully  did,  was  wrong  in  assessing 
the  £gure  at  51.  For  these  reasons — and 
I  am  particularly  desirous  that  it  should 
not  be  thought  that  we  are  deciding  any- 
thing more  than  we  have  actually  decided 
— I  am  of  opinion  that  this  appeal  should 
be  dismissed. 

BiOBY,  L.J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons,  which  I  do  not 
propose  to  repeat  in  any  way.  All  that  I 
wish  to  say  is  this :  The  case  of  United 
Horse  Shoe  and  NaU  Co.  v.  Stewart  &  Co.^ 
was  cited  as  though  the  House  of  Lords 
had  at  any  rate  given  colour  to  the  view, 
«v6n  if  they  had  not  decided  it,  that  only 
articles  sold  were  to  be  considered  for  the 
purpose  of  assessing  damages.  The  House 
of  Lords  did  not  and  could  not  entertain 
that  question,  for  the  pursuers  could  not 
•and  did  not  open  it.  They,  for  reasons 
which  may  have  been  good  or  may  have 
been  bad,  only  sued  in  respect  of  the 
Articles  sold,  and  therefore  in  the  House 
of  Lords  it  would  have  been  quite  im- 
possible for  any  one  to  suggest  that  they 
ought  to  be  paid  damages  in  respect  of 
the  articles  not  sold. 

Vaughan  Williams,  L.J.— I  agree.  I 
^o  not  think  that  this  case  is  an  entirely 
satisfactory  case.  I  have  no  doubt  that 
one  ought  when  one  is  hearing  a  case  to 
epply  all  those  rules  which  have  been 
^d  down  for  the  purpose  of  giving  finality 


John  Tatlob  k  Sons,  A  pp. 

to  litigation,  but,  speaking  for  myself,  I 
never  decide  a  case  with  so  much  satis- 
faction when  I  decide  it  upon  the  ground 
that  this  or  that  substantial  and  relevant 
question  which  has  been  argued  before  us 
cannot  and  ought  not  to  be  dealt  with 
because  the  point  was  not  taken  in  the 
Court  of  first  instance.  I  cannot  help 
feeling  myself  to  a  very  great  extent  that 
that  is  what  we  are  doing  to-day. 

With  regard  to  Minter  v.  Williams,^  I 
think  myself  that  that  case  was  wrongly 
decided.  We  are  not  bound  by  it  here, 
and  it  is  our  duty,  if  we  think  it  was 
wrong,  not  to  follow  it.  Speaking  for 
myself,  I  have  no  doubt  whatever  that 
the  Court  of  Queen's  Bench  did  decide, 
and  intended  to  decide,  the  very  point  for 
which  it  was  used  as  an  authority  here. 
It  is  said  that  what  they  decided  was  a  mere 
pleading  point,  but,  generally,  if  it  was 
desired  to  get  an  abstract  question  decided 
in  a  clear  and  decisive  manner,  a  demurrer 
to  the  old-£Bishioned  common-law  declara- 
tion was  the  best  way  of  obtaining  it. 
The  declaration  in  Minter  v.  WiUiame^ 
employed  all  the  words  "  use,  vend,  and 
put  in  practice,''  and  when  Mr.  John 
Evans  argued  the  case,  the  breach  having 
been  alleged  as  an  *'  exposing  to  sale,"  he 
first  argued  that  '*  exposing  to  sale  "  came 
within  the  term  **vend";  and  he  said 
that,  if  it  did  not,  it  came  within  the 
term  "use."  To  my  mind,  both  Mr. 
Justice  Patteson  and  Mr.  Justice  Cole- 
ridge intended  to  say  that  the  exposure 
for  sale  was  neither  vending  nor  using ; 
but  I  quite  agree  with  the  other  members 
of  the  Court  that  that  was  not  a  satisfac- 
tory conclusion. 

I  wish  to  say  that  I  am  not  satisfied 
that  mere  possession  of  every  patented 
article  does  constitute  a  user  within  the 
meaning  of  the  words  in  the  letters 
patent.  That  must  depend  upon  the 
nature  of  the  article.  It  may  amount  to 
a  user,  and  it  may  not ;  but  what  is  put 
forward  here  is  that  there  was  not  a  mere 
user,  but  that  there  was  acquisition  and 
possession  of  these  articles  for  trade  pur- 
poses with  the  intention  of  using  them 
in  trade.  In  my  judgment,  such  an  ac- 
quisition and  such  a  possession  of  an 
article,  whatever  its  nature  may  be,  is  a 
user.     I  agree,  therefore,  with  Mr.  Justice 
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Stirling  that  there  was  a  dear  user  in 
this  case. 

With  regard  to  the  question  whether 
any  advantage  can  be  taken  by  the  de- 
fendants of  the  fact  that  a  judgment  has 
been  obtained  against  the  manufiEicturers 
who  did  the  original  wrong,  and  as  to 
whether  people  who  have  bought  from 
them  are  to  be  treated  as  buying  from 
licensees,  I  wish  to  say  nothing,  be- 
cause the  question  has  not  been  raised 
here. 

There  still  remains  the  question,  What 
is  the  measure  of  damages  in  the  case  of 
a  user  of  the  kind  that  we  have  here  ? 
We  have  got  a  user  for  trade  purposes,  as 
is  evidenced  by  the  admitted  &ct  that  the 
defendant*)  did  sell  articles — it  is  true 
they  sold  them  out  of  the  country,  but 
they  did  sell  the  articles  which  they  had 
possessed  in  this  country.  Are  we  in 
such  a  case  to  assume  that  the  measure  of 
damages  is  necessarily  the  amount  that 
the  plaintiffs,  the  patent  owners,  ordinarily 
charged  for  a  licence  to  vend  or  use  their 
invention]  I  do  not  agree  myself  with 
the  proposition  that  that  necessarily  is 
the  measure  of  damages.  It  undoubtedly 
is  the  measure  of  damages  if  there  has 
been  a  sale  within  the  area  covered  by 
the  patent,  but  whether  or  not  it  is  the 
proper  measure  of  damages  in  every  case 
of  an  infringement  by  user  is  a  question 
that  I  should,  if  I  had  to  decide  it,  wish 
to  consider  further;  because  I  have  no 
doubt  myself  that,  whatever  the  measure 
used  is,  what  has  to  be  measured  is  the 
actual  damage  sustained  by  the  plaintiffs 
whose  patent  has  been  infringed.  But  I 
do  not  think  that  it  is  open  to  us  to  con- 
sider this  matter,  because  at  the  time  of 
the  trial  all  the  twenty-seven  articles 
which  were  purchased  by  the  defendants 
from  the  manufacturers,  who  were  the 
infringers,  were  dealt  with  upon  the  same 
basis,  no  distinction  being  drawn  between 
the  articles  which  had  l^n  sold  in  this 
country  and  those  which  had  been  sold 
abroad. 

In  my  judgment,  if  there  is  a  user  of 
the  nature  which  has  been  proved  here, 
coupled  with  a  sale  in  England,  the 
measure  of  damages  applied  by  Mr.  Jus- 
tice Stirling  was  the  right  one — that  is  to 
aay,  the  measure  of  the  ordinary  charge 
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by  the  patentees  for  a  licence  for  such  a 
vending  or  user. 

With  regard  to  what  the  Lord  Chief 
Justice  has  said  about  the  amount — 5L — I 
entirely  agree  that  we  cannot  go  into  that 
question.  It  is  a  question  for  the  learned 
Judge  who  tried  the  case. 

Appeal  dismissed. 


Solicitors— Everett  ic  Ilodgkinson,  agents  for 
Parker  Woodward,  Nottingham,  for  appel- 
lants ;  Norris,  Aliens  k,  Chapman,  for  respon* 
dents. 

[Reported  by  A.  J.  JSaU,  E$q.^ 
Barrister-at-Lafo. 
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Will — Discretionary  Trust  for  Benefit  of 
Person  for  Life — ^^Accumulation"  of  Sur- 
plus Rents — Devolution — Income  or  Capital 
of  Residuary  Estate — Accumulations  Act^ 
1800  (39  <fe  40  Geo.  3.  c.  98). 

Where  a  testator j  who  died  in  1865,  ^at^e 
certain  freehold  houses  to  his  trustees  upon 
trust  to  receive  the  rents^  and  after  making 
certain  payments  thereotU  to  apply  the 
residue  at  their  discretion  for  the  benefit  of 
his  daughter  for  her  life^  and  after  her 
decease  to  stand  seised  of  the  premises  with 
any  surplus  or  accumulation  of  rents  that 
might  not  be  applied  for  ilie  benefit  of  his 
daughter  in  trust  for  her  children  with 
limitations  over  in  defavU  of  children^  and 
he  also  gave  his  residuary  reid  and  personal 
estate  to  his  trustees  upon  trust  for^  amongst 
other  persons^  his  daughter  for  life,  amd 
after  her  decease  upon  trust  for  other  per- 
sons, it  was  held  that  by  reason  of  the 
AocumulatioTU  Act,  1800,  the  surplus  rents 
after  the  expiration  of  twenty-one  years 
from  the  testator* s  death  formed  part  of  the 
capital  of  the  testator's  residuary  estate,  and 
must  be  invested,  and  that  the  income  only 
of  such  investment  was  payable  to  the 
tenants  for  life. 

To  direct  the  accruing  income  of  a  fund 
to  be  invested  and  the  income  of  the  invest- 
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ment  to  be  paid  to  a  tenant  for  life  i$  not 
to  direct  an  accumtdation, 

Crawley  v.  Crawley  (4  L.  J.  Ch.  265 ; 
7  Sim.  427)  and  O'Neill  v.  Lucas  (2  Keen, 
313)  followed.  Phillips,  In  re  ;  Phillips 
V.  Levy  (49  L.  J.  Ch.  198),  commented  on 
and  not/oUotoed, 

The  testator,  Roof  Pope,  who  died  on 
November  8,  1865,  by  his  will  dated 
August  21,  1865,  gave  to  his  trustees 
certain  freehold  houses  upon  trust  to 
receive  the  rents  and  profits,  and  after 
making  certain  payments  thereout  to 
apply  the  residue  or  such  part  thereof  in 
such  manner  and  in  such  sums  and  at 
such  times  as  his  trustees  should  in  their 
absolute  discretion  think  proper,  unto  or 
for  the  benefit  of  his  daughter  Frances 
Pope  for  her  life,  and  after  her  decease  to 
stand  seised  of  the  premises  and  any 
surplus  or  accumulation  of  rents  that 
might  not  be  paid  to  or  applied  for  the 
benefit  of  his  daughter  upon  certain 
trusts  for  her  children  who  should  attain 
the  age  of  twenty-one  years,  and  if  she 
should  leave  no  child  who  should  attain 
that  age  he  gave  the  same  premises  to  his 
trustees  upon  trust  for  his  daughter 
Florence  Pope  for  her  life,  and  after  her 
decease  upon  trust  for  her  children  who 
should  attain  the  age  of  twenty- one  years. 

He  gave  all  the  residue  of  his  real  and 
personal  estate  to  his  trustees  upon  trust 
to  convert  into  money  such  part  thereof  as 
should  not  consist  of  houses  or  lands,  and 
to  invest  the  proceeds  and  to  pay  the  rents, 
profits,  interest,  dividends,  and  income 
thereof  to  his  three  daughters,  Frances, 
Elizabeth,  and  Florence  in  equal  shares 
during  the  life  of  each  of  them,  and  after 
the  decease  of  any  or  either  of  them  upon 
trust  to  stand  possessed  of  the  share  of 
any  such  daughter  upon  trust  for  their  or 
her  children  who  should  attain  the  age  of 
twenty-one  years ;  but  so  that  the  child 
or  children  of  such  daughter  should  take 
only  the  parent's  share.  The  will  con- 
tained cross  executory  trusts  of  both  the 
original  and  accrued  shares  in  favour  of 
the  respective  daughters  and  their 
chOdren. 

The  testator's  widow,  Sarah  Pope,  died 
on  December  27,  1891.  The  testator's 
daughter  Frances  was  of  weak  intellect, 


and  from  the  testator's  death  in  1865 
down  to  her  death  on  June  13,  1900,  the 
trustees  made  an  allowance  for  her  main- 
tenance out  of  the  rents  of  the  freehold 
houses,  and  accumulated  the  surplus  rents, 
which  now  amounted  to  about  2,7002. 
Frances  died  intestate  and  unmarried. 
Elizabeth  died  in  1871,  and  Florence  died 
in  1886.  They  had  both  married  and 
each  left  chOdren,  some  of  whom  were 
defendants.  Another  daughter  of  the 
testator  predeceased  him  and  left  one 
child  only,  who  was  also  a  defendant. 

Various  claims  having  been  made  to  the 
accumulations,  this  originating  summons 
was  taken  out  by  the  trustees  of  the  will 
for  the  determination  of  the  following 
questions : 

(1)  Whether  the  sum  of  2,70W.  or 
thereabouts  in  the  hands  of  the  plaintifis 
as  trustees  of  the  will,  and  being  accumu- 
lations of  rents  and  profits  of  the  properties 
devised  by  the  will  for  the  benefit  of 
Frances  Pope  (then  deceased),  which  had 
not  been  applied  for  her  benefit,  devolved 
in  the  same  way  as  the  premises  were 
directed  by  the  will  to  devolve  after  the 
death  of  Frances  Pope ;  or 

(2)  Whether  or  not  the  sum  of  2,700t 
or  thereabouts  formed  part  of  the 
testator's  residuary  estate ;  or 

(3)  Whether  or  not  the  sum  of  2,700t 
or  thereabouts  was  undisposed  of  by  the 
testator  and  devolved  on  his  next-of-kin. 

(4)  Whether  or  not  the  sum  of  2,7002. 
or  thereabouts  formed  part  of  the  estate 
of  Frances  Pope  deceased. 

After  hearing  counsel  on  behalf  of  the 
different  parties  interested,  Farwell,  J., 
held  that  the  trust  for  accumulation  was 
void  after  the  expiration  of  twenty-one 
years  from  the  testator's  death,  and  that 
the  surplus  rents  and  profits  as  from 
1886  formed  part  of  the  testator's  resi- 
duary estate.  His  Lordship  then  allowed 
the  summons  to  be  amended  by  asking 
the  further  question  whether  in  the  event 
of  the  Court  being  of  opinion  that  the 
sum  of  2,7002.  or  thereabouts  formed  part 
of  the  testator's  residuary  estate  the 
whole  or  any  and,  if  so,  what  part 
thereof  ought  to  be  treated  as  income, 
and  so  belonged  to  the  tenants  for  life  of 
such  residuary  estate,  or  whether  the 
whole  or  any  and,  if  so,  what  part  thereof 
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ought  to  be  treated  as  forming  part  of 
the  capital  of  such  residuary  estate. 

This  question  was  then  argued,  and  is 
the  only  one  that  calls  for  a  detailed 
report. 

Haffidd  Greerif  for  the  trustees. 

Bvicher^  Q.C^  and  Kimher^  for  the 
persons  entitled  to  the  residue  in  re- 
mainder.— The  surplus  rents  ought  since 
1886  to  have  been  invested  from  time  to 
time  by  the  trustees,  and  the  income  only 
of  such  investments  paid  to  the  tenant 
for  life  of  the  residuary  estate.  When 
once  the  surplus  income  gets  into  the 
residue  there  is  no  accumulation — Crawley 
V.  CrawUy  [i835]  ^  and  (JNedL  v.  Lwxa 
{1838].2 

These  cases  are  referred  to  with  approval 
in  all  the  text-books,  and  the  only  doubt 
as  to  their  correctness  is  occasioned  by  a 
decision  of  Malins,  Y.C.,  in  PhUlips^  In 
re;  Phillips  v.  Levy  [l880].^  That  case, 
however,  has  been  practically  disregarded 
by  the  profession.  It  is  not  refeired  to 
in  Jarman  on  WiUa  (5th  ed.)  or  Lewin  on 
the  Law  of  Trusts  (10th  ed.);  whereas 
Crawley  v.  Crawley  ^  is  considered  in 
both  those  works  as  good  law.  In  Har- 
graveontheTheau8sonAU{\9>i2),\^^,\l^j 
there  is  a  similar  statement  of  the  law.  The 
point  did  not  necessarily  arise  for  decision 
in  Phillips^  In  re}  That  case,  conse- 
quently, even  if  it  be  good  law,  is  dis- 
tinguishable. If  it  is  wrong  the  Court 
ought  to  follow  the  earlier  authorities. 

No  question  could  have  arisen  if  the 
interest  given  had  been  simply  an  estate 
pur  autre  vie.  It  cannot  make  any  dif- 
ference in  principle  that  the  surplus  rents 
are  a  sum  of  money  varying  from  time  to 
time  in  amount.  It  was  the  duty  of  the 
trustees  to  convert  and  invest  the  pro- 
ceeds and  to  stand  possessed  of  the  invest- 
ments in  trust  for  the  tenants  for  life 
and  the  persons  entitled  in  remainder. 
The  Accumulations  Act,  1800  (known  as 
the  Thellusson  Act),  has  never  been  held 
to  apply  to  a  disposition  like  the  present 
one.  The  mischief  against  which  the 
Act  was  directed  was  accumulation  in  the 

(1)  4  L.  J.  Ch.  266 ;  7  Sim.  427. 

(2)  2  Eeeo,  313. 

(3)  49  L.  J.  Ch.  198. 


sense  of  rolling  a  fund  up  by  way  of  com- 
pound interest. 

Cassel,  for  the  next-of-kin  of  Frances 
Pope. — In  the  last  edition  of  TheohcM  an 
the  Law  of  WiUs  (5th  ed.)  the  earlier 
statement  of  the  law  is  altered  so  as  to 
accord  with  the  decision  in  PhillipSy  In  re,* 
which  is  the  latest  authority  in  point  of 
date.  The  testator  has  expressly  excepted 
the  lands  and  houses  from  the  trust  for 
conversion,  his  intention  being  that  the 
tenants  for  life  should  have  the  rents  of 
the  houses,  and  the  accumulations  may 
fairly  be  regarded  as  coming  within  the 
exception.  This  is  analogous  to  the  case 
of  a  contingent  legacy,  and  the  principle 
of  AlUiusen  v.  WhiUeU  [l867]^  applies. 
Chesterfield's  {Earl)  Trusts,  In  re  [l883],* 
has  no  application. 

Jenkins,  Q,C»,  and  M,  L.  Romer,  and 
Capron,  who  appeared  for  other  defen- 
dants, took  no  part  in  the  argument  on 
this  point. 

Farwell,  J. — This  summons  is  to  be 
treated  as  amended  by  raising  the  further 
question  suggested,  which,  if  it  bad  not 
been  for  authority,  I  should  have  thought 
was  really  unarguable.  The  testator 
devises  two  freehold  houses  specifically^ 
and  he  directs  the  income  of  these  two 
houses  to  go  to  the  extent  to  which  the 
trustees  should  think  fit  for  the  main- 
tenance of  a  daughter  of  unsound  mind, 
with  an  accumulation  of  the  residue.  I 
have  already  held  that  the  accumulation 
of  that  residue  is  bad  beyond  twenty-one 
years.  From  that  period  the  surplus 
rents  fall  into  residue.  The  question  now 
raised  is  whether,  inasmuch  as  the  re- 
siduary property  of  the  testator  is  given 
to  trustees  upon  trust  to  convert  all 
excepting  lands  and  houses,  and  to  invest 
and  pay  the  income  to  the  tenant  for  life 
with  remainders  over,  the  surplus  income 
which  is  so  let  loose  and  fJEills  into  the 
residue  by  reason  of  the  Accumulations 
Act,  1800,  is  to  be  paid  to  the  tenant  for 
life  of  the  residue  as  income  or  is  to  be 
invested  by  the  trustees  and  the  income 
only  to  be  paid  to  the  tenant  for  life.  In 
my  opinion  it  is  reasonably  dear  that  the 

(4)  86  L.  J.  Oh.  939;  L.  R  4  Eq.  295. 
(6)  62  L.  J.  Ch.  968 ;  24  Ch.  D.  643. 
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tenant  for  life  under  thia  will  gets  the 
income  only.  I  cannot  adopt  the  sug- 
gestion of  counsel  for  the  next-of-kin  that 
lands  and  houses  include  these  surplus 
rents  let  loose  after  the  twenty-one  years 
by  reason  of  the  Accumulations  Act.  It 
is  much  the  same  as  an  estate  pur  autre 
vie  that  is  given  to  the  trustees  on  trust 
to  convert.  They  have  not  in  fact  con- 
verted it,  but  they  have  received  and 
retained  the  whole  of  the  rents  down  to 
the  present  time  since  1886,  when  the 
twenty-one  years  expired. 

So  £Eir  as  the  authorities  go,  it  has  been 
held  by  the  Vice- Chancellor  Shad  well  in 
Crawley  v.  Crawley,^  and  by  Lord  Lang- 
dale  in  O'NeiU  v.  Lucas^  that  the  income 
so  let  loose  does  not  under  circumstances 
such  as  the  present,  where  the  residue  is 
given    to    the  tenant  for  life  with  re- 
mainders over,  belong    entirely    to   the 
tenant  for  life,  but  that  it  is  a  portion  of 
the  corpus  of  the  residue,  and  it  is  to  be 
treated  as  such  by  way  of  investment. 
All  the  text-books,  so  far  as  my  attention 
has  been  called  to  them,  down  to  the  last 
edition  of  Theobald  on  the  Law  of  Willsy 
treat  those  cases  as  settling  the  law,  but 
counsel  for  the  next-of-kin  has  referred 
me  to  a  decision  of  Vice-Chancellor  Malins 
which  happens  to  be  last  in  point  of  date 
— PhiUipe^  In    re^ — where    he    decided 
exactly  the  contrary.     The  headnote  of 
that  case  is   as    follows:    "Where    the 
income  of  a  particular  fund  is  directed  by 
a  testator  to  be  accumulated  for  more  than 
21  years  from  his  death,  and  the  residue 
of  the  personal  estate  is  given  to  A  for 
life,  with  remainder  over,  the  income  of 
the  particular  fund,  and  of  the  accumula- 
tions, forms,  after  the  21  years,  part  of 
the  income  of  the  tenant  for  life,  and  does 
not  fall  into  the  capital  of  the  residue."    I 
have,  therefore,  a  clear  decision  of  Vice- 
Chancellor    Malins     on    this    particular 
point  directly  in  the  teeth   of  the  two 
earlier  authorities;  but  counsel  for  the 
residuary  legatees  has  pointed  out,  and  I 
think  rightly,  that  there  were  two  ques- 
tions in  that  case,  and  that  the  second 
question,  to    which    the    headnote    was 
directed,  was  not  really  necessary  to  the  deci- 
sion of  the  case  because  the  point  never  arose. 
As  far  as  I  can  see,  it  appears  to  me  that 
there  never  was  such  a  fund,  but  I  am 


bound  to  deal  with  the  decision  as  I  find 
it,  and  if  it  stood  by  itself  I  should  pos- 
sibly feel  bound  to  follow  it,  although  it 
is  not  actually  binding  on  me  technically* 
But  when  I  find  that  the  Yice-Chancellor 
is  in  fiict  overruling  Crawleij  v.  Craujleyy^ 
and  the  case    before    Lord    Langdale — 
O'Neill  V.  Lueae  * — which  was  not  cited 
to  him,  and  when  the  reason  he  gives  for 
overruling  it  is  that  he  does  not  under- 
stand that  it  decides  this  particular  point ; 
when  to  my  mind,  with   all  respect,  it 
seems  to  be  the  very  point  decided  in 
Crawley  v.  Crawley,^ — I  feel  at  liberty  to 
consider  the  judgment,  and  to  see  whether 
the  reason  given  is  one  which  satisfies  my 
mind,  because  in  the  state  of  the  authori- 
ties I  feel  that  I  am  entitled  to  form  my 
own  judgment.     Now  the  reason  given  by 
the  Vice-Chancellor  is  this :  "  To  say — a& 
Mr.  Wood  "  (who  argued  the  case)  "  doea 
— that,  although  you  cannot  go  on  accu- 
mulating beyond  the  21  years,  you  may» 
after  that  period,  go  on  investing;  and 
that  the  widow  is  only  to  have  the  interest 
of  the  investment,  is  what  I  cannot  agree 
to.     To  go  on  investing  the  income  (after 
the  21  years)  is,  to  all  intents  and  pur- 
poses,  to  go  on  accumulating;    but  the- 
Thellusson  Act  says  that  the  accumula- 
tions shall  stop  at  the  end   of  the  21 
years.     To  my  mind,  the  accumulationa 
necessarily  stop  at  the  end  of  21  years. 
They  then   fall    into    residue."      Appa- 
rently, so  fiir  as  I  am  able  to  follow  it, 
that  means  that  you  accumulate  within  the 
meaning  of  the  Accumulations  Act,  1880, 
although  you  do  not  direct  the  income  as 
it  is  received  to  be  invented  and  accumu- 
lated.    But  if  you  direct  the  income  to- 
be  invested,  and  the  income  of  those  in- 
vestments to  be  paid  to  a  tenant  for  life, 
you  do  not  accumulate.     The  preamble  of 
the  Act  is  as  follows :  "  Whereas  it  is 
expedient    that  all   dispositions  of   real 
or  personal  estates,  whereby  the  profits, 
and  produce  thereof  are  directed  to  be 
accumulated,  and  the  beneficial  enjoyment 
thereof  is  postponed,  should  be  made  sub- 
ject to  the  restrictions  hereinafter  con- 
tained."   Then  it  goes  on  to  enact  that 
no  person  shall  by  any  deed  or  will  (read- 
ing it  shortly)  "  settle  or  dispose  of  any 
real  or  personal  property,  so  and  in  such 
manner  that  the  rents,  issues,  profits,  or 
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produce  thereof,  shall  be  wholly  or  par- 
tially accumulated  for  any  longer  term," 
and  so  on.  Now,  I  have  referred  to  Dr. 
Murray's  great  dictionary,  under  the 
head  "Accumulation,''  and  I  think  that 
the  definition  of  that  word  accords  with 
my  own  view  of  its  meaning.  The 
second  definition  is,  "  the  action  or  pro- 
cess of  growing  into  a  heap,  or  large 
amount.  The  growth  of  a  sum  of  money 
by  the  continuous  addition  of  the  interest 
to  the  principal."  If  that  is  the  true 
definition  (and  it  appears  to  me  to  be  so) 
I  really  do  not  understand  what  the  Vice- 
Chancellor  meant  by  saying  that  investing 
and  paying  the  income  to  a  tenant  for  life 
and  not  accumulating  it  is  accumulating 
within  the  meaning  of  the  Thellusson  Act. 
With  every  respect  to  the  memory  of  the 
late  Yice-Chancellor,  I  am  wholly  unable 
to  follow  that  case  ;  but  I  shall  follow  the 
two  earlier  authorities,  which  I  think  are 
sound. 

I  think  the  better  plan  will  be — I  un- 
derstand there  will  be  no  difficulty — to 
ascertain  the  sums  that  from  year  to  year 
were  actually  retained  by  the  trustees  as 
not  required  for  the  daughter  of  unsound 
mind,  and  the  investments  in  which 
they  were  put,  so  as  to  get  the  actual 
income  which  the  tenant  for  life  would 
have  been  entitled  to  receive  if  this  deci- 
cision  had  been  ^ven  in  1886,  and  then 
the  net  result  will  be  that  her  next-of-kin 
will  get  that  sum.  I  do  not  think  I  can 
give  compound  interest,  or  any  interest. 


Soliciton—Trinder,  Gapron  &  Co.,  for  all  parties. 

IJRdparted  hy  W,  A.  O.  Woods,  £sq,, 
BarrUter'aULare, 


.1 


HUNT  V.   LUCK 
OTflEBS. 


AND 


Fabwell,  J, 

1900. 

Oct.  25, 26, 30. 

Vendor  and  Purchctser  —  Mortgage  — 
Property  in  Occupation  of  Weekly  Tenants 
— Enquiry  of  Tenants — Rente  Paid  to 
House  Agent  —  Landlord's  Title  —  Con- 
structive  Notice. 

A  tenant^s  occupation  of  property  sold  or 
mortgaged  is  notice  to  the  purt^Mser  or 
mortgagee  of  all  that  tenant* s  rights,  hut 
not  of  his  lessor*s  title  or  rights.  Actual 
knowledgey  hotoever^  on  the  part  of  the 
purchaser  or  mortgagee  that  the  rents  are 
paid  hy  the  tenants  to  some  person  whose 
receipt  is  inconsistent  toith  the  title  of  the 
vendor  or  mortgagor,  is  notice  of  such 
person's  rights. 

The  mere  fact  Hhoi  the  rents  of  property 
let  to  weekly  or  yearly  tenants  are  known 
to  he  paid  to  a  house  agenJt  is  not  so 
inconsistent  with  an  apparently  good  paper 
title  to  the  property  in  the  vendor  or  mort- 
gagor as  to  pfit  the  purchaser  or  mortgctgee 
on  enquiry,  or  Jix  him  toith  notice  of  the 
rights  of  the  person  for  whom  the  agent 
coUects  the  rents, 

Bailey  v.  Richardson  (9  Hare,  734) 
and  Barnhart  v,  Qreenshields  (9  Moore, 
P.O.  \^) followed.  Mumford  v,  Stohwasser 
(43  L.  J.  Oh.  694 ;  L.  R.  18  Eq.  556) 
notfoUowed. 

Trial  of  action  with  witnesses. 

In  this  action  the  question  arose  whether 
mortgagees  were  to  be  deemed  to  have  had 
constructive  notice  of  the  rights  of  the 
person  from  whom  the  tenants  in  occupa- 
tion of  the  mortgaged  property  held. 

The  material  &cts  were  as  follows : 

The  defendants  Sayer,  Slater,  and 
Hodgson  were  mortgagees  of  certain 
houses  and  lands  at  Wimbledon,  conveyed 
to  them  in  fee-simple  by  William  Mercer 
Gilbert,  the  mortgagor,  by  way  of  mort- 
gage for  securing  the  principal  sums 
advanced.  The  negotiations  for  the  mort- 
^L^e  were  conducted  at  Hastings,  where 
Gilbert  was  carrying  on  business  as  an 
auctioneer  and  estate  agent.  He  fur- 
nished the  defendant  mortgagees  with  an 
abstract  disclosing  an  apparently  good 
title  in  him  to  the  property  under  an 
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indenture  of  conveyance  on  sale  dated 
October  10»  1896,  from  Alfred  Hunt,  a 
former  owner  in   fee.     This  deed  con- 
tained an  acknowledgment  by  Hunt  of 
the  receipt  of  the  purchase-money,  which 
was  stated  to  be  12,000/.    The  abstract 
also  disclosed  that  part  of  the  property 
comprised  in  this  deed  had  been  conveyed 
by  Hunt  to  Gilbert  by  a  deed  of  gift  of 
March  31,  1896.    The  defendant  mort- 
gagees, who  were  trustees,  employed  a 
valuer  named  Woodhams  to  inspect  and 
value  the  property,  which  consisted   of 
twenty-seven  houses,  twenty-five  of  them 
being  in  the  occupation  of  weekly  tenants, 
and  the  remaining  two  in  the  occupation 
of  yearly  tenants.    It  appeared  that  when 
Woodhams  visited  the  property,  he  en- 
quired of  the  tenants  to  whom  they  paid 
their  rents,  and  on  being  informed  that 
they  paid  them  to  Woodrow,  a  well-known 
local  estate  agent,  he  pursued  the  enquiry 
no  further.     It  also  appeared   from  the 
evidence  in  this  action  that  the  tenants 
did  not  even  know  that  Hunt  was  their 
landlord.    The  requisitions  on  title  were 
answered  to  the  satis&ction  of  the  defen- 
dant mortgagees,  who  then  advanced  their 
money,  and  on  the  execution  of  the  mort- 
gages the  title-deeds  were  handed  over  to 
them  by  the  Hastings  branch  of  Lloyd's 
Banking  Co.,   with  whom  Gilbert    had 
previouidy  deposited  them  as  security  for 
a  loan. 

As  a  matter  of  fact,  if  the  defendant 
mortgagees  had  pursued  their  enquiries, 
they  would  have  found  that  the  rents 
were  being  collected  by  Woodrow  as  agent 
,  for  Hunt,  and  that  notwithstanding  the 
conveyance  of  October  10,  1896,  Hunt 
had  never  relinquished  possession  of  the 
property,  but  had  continued  to  receive 
the  rents  through  his  agent,  and  that 
Gilbert  was  not  in  recdity  beneficially 
entitled  to  the  property. 

Hunt  died  on  June  10,  1898,  having 
devised  all  the  residue  of  his  property  on 
trust  for  his  wife,  the  plaintifi^,  for  her 
life.  Hunt  had  received  the  rents  of  the 
property  down  to  his  death,  and  since 
then  they  had  been  received  by  the  plain- 
tiff, to  whom  letters  of  administration 
with  the  will  annexed  had  been  granted. 

Gilbert  died  on  September  6, 1898,  and 
the  defendant,   Fannie   Luck,    was    his 


executrix  and  residuary  legatee  and  de- 
visee.   Gilbert's  estate  was  insolvent. 

Subsequently,  the  plaintiff  commenced 
this  action  against  the  defendants  for  the 
delivery  up  and  cancellation  of  the  deeds 
of  March  31,  1896,  and  October  10, 1896, 
on  the  ground  that   they  were    either 
forgeries  or  executed  by  Hunt  when  in- 
capable of  transacting  business  through 
mental  in6rmity,  and  that  such  execution 
and  the  subsequent  possession  of  the  title- 
deeds  were  procured  by  the  misrepre- 
sentation of  Gilbert  when  arranging  the 
terms  upon  which  he  was  to  act  as  Hunt's 
agent  in   managing  this  property.     She 
further  alleged  that  the  defendant  mort- 
gagees were  guilty  of  negligence  in  omit- 
ting to  make  the  proper  searches  and 
enquiries  of  the  tenants,  and  consequently 
had  constructive  notice  of  the  defect  in 
Gilbert's  title.     It  was  also  alleged  by 
the  plaintiff  that    the  consideration  of 
12,000Z.  in  the  deed  of  October  10,  1896, 
was  altogether  illusory,  and  that  in  &ct 
no  money  whatever  had   been   paid   by 
Gilbert  in  respect  of  the  alleged  purchase- 
price.    At  the  trial,  however,  it  was  not 
proved  whether  any  money  had  passed 
or  not,  and  the  question  of  constructive 
notice  was  argued  on  the  assumption  that 
further  enquiries  of  Woodrow  on  the  part 
of  the  defendant  mortgagees  would  have 
disclosed  Gilbert's  alleged  fraud  and  the 
defect  in  his  title  to  the  beneficial  interest 
in  the  property. 

The  defendant  Fannie  Luck  was  not 
represented  by  counsel  at  the  trial. 

Upjohn,  Q,C.,  and  W.  F.  Webster,  for 
the  plaintiff. — ^The  mortgagees  having 
had  notice  that  the  rents  were  being  paid 
to  Woodrow,  were  bound  to  ask  him  to 
whom  he  accounted  for  the  rents  so 
received.  Not  having  done  so,  they  are 
affected  with  constructive  notice  of  Hunt's 
rights. 

[Farwbll,  J. — ^The  Court  refused  to 
extend  the  doctrine  of  constructive  notice 
so  far  as  that  in  White  v.  Wakefield  [isssl.H 

There  is  no  evidence  that  the  12,000/! 
was  paid ;  and  unless  the  plaintiff  can  fix 
the  mortgagees  with  notice,  directly  or 
indirectly,  that  Hunt  was  still  receiving 
the  rents,  it  is  agreed  that  they  wiU  be 
(1)  4L.  J.Ch.  196;  7  Sim.  401. 
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entitled  to  rely  upon  the  receipt  for  the 
purchase-money  in  the  deed — Lloyd*8  Bank 
V.  BuUock  [i896].*  It  is  necessary,  there- 
fore, to  bring  the  case  within  section  3  of 
the  Conveyancing  and  Law  of  Property 
Act,  1882.  Now  the  mortgagees  had 
notice  indirectly  that  Hunt  was  still 
receiving  the  rents,  for  notice  that  a 
person  is  in  possession  of  property  is 
notice  of  the  title  under  which  that 
person  claims — Holmes  v.  Powell  [l856]'; 
and  that  notice  is  not  limited  to  the 
rights  of  the  terre-tenant,  but  it  extends 
also  to  the  rights  of  the  person  who  is 
known  to  receive  the  rents  from  the  occu- 

flier  of  the  land — Knight  v.  Bowyer 
1858],^  which  is  exactly  in  point.  There 
are  diekb  in  Bamhart  v.  Cfreenahielda 
[l853]  ^  which  seem  adverse  to  oar  conten- 
tion ;  but  that  case  was  referred  to  in 
Knight  v.  Bowyer,^  which  extended  the 
doctrine  of  notice.  CabcUlero  v.  HerUy 
1^1874]  ^  involves  a  different  principle,  and 
IS  not  applicable. 

[They  also  referred  to  Stigden'a  Vendors 
and  Purchasers  (14th  ed.),  774.] 

HugheSy  Q.C^  Rufus  Isaacs^  Q.C^  and 
C.  Q,  Church,  for  the  defendant  mort- 
gagees, were  not  called  upon. 

Fab  WELL,  J.,  after  reviewing  the  evi- 
dence, and  coming  to  the  conclusion  that 
the  deeds  had  been  validly  executed  by 
Hunt  while  quite  capable  of  transacting 
business,  continued  as  follows:  Then 
comes  the  question  on  which  I  have 
heard  an  ingenious  argument.  It  is  said : 
"True  it  is  that  on  October  10,  1896, 
Hunt  executed  this  conveyance  which 
contains  in  the  body  of  it  an  acknow- 
ledgment of  the  receipt  of  the  purchase- 
money,  but  the  mortgagees,  the  defen- 
dants, are  affected  with  notice  of  the  fact 
that  Hunt  was  the  true  owner  at  the  time 
they  negotiated  the  mortgage,  and  that 
Gilbert  the  mortgagor  was  not  interested 
beneficially  at  all."  This  doctrine  of  con- 
structive notice,  imputing  as  it  does 
knowledge  which  the  pirson  affected  does 
not  actually  possess,  is  one  which  the 

(2)  65  L.  J.  Ch.  680 ;  [1896]  2  Ch.  192. 

(3)  8  Do  G.  M.  &  G.  672. 

(4)  27  L.  J.  Oh.  520;  2  De  G.  &  J.  421. 
(6)  9  Moore  P.C.  18. 

(6)  43  L.  J.  Ch.  635  ;  L.  R.  9  Ch.  447. 


Courts  of  late  years  have  been  unwilling 
to  extend.  I  am  not  referring  to  cases 
where  a  man  wilfully  shuts  his  eyes  so  as 
to  avoid  notice,  but  to  cases  like  the. 
present,  where  honest  men  are  to  ba 
affected  by  knowledge  which  every  one 
admits  they  did  not  in  fact  possess.  Sa 
far  as  regards  the  merits  of  the  case,  even 
assuming  both  parties  to  the  action  to  be 
equally  innocent,  the  man  who  has  been 
swindled  by  too  great  confidence  in  hia 
own  agent  has  surely  less  claim  to  the 
assistance  of  a  Court  of  equity  than  a 
purchaser  for  value  who  gets  the  legal 
estate  and  pays  his  money  without  notice. 
Granted  that  the  vendor  has  every  reason 
to  believe  his  agent  to  be  an  honest  man,, 
still,  if  he  is  mistaken  and  trusts  a  rogue, 
he,  rather  than  the  purchaser  for  value 
without  notice  who  is  misled  by  his  having 
so  trusted,  ought  to  bear  the  burden. 

In  the  present  case  an  attempt  has  beei> 
made  to  fix  the  defendants  with  notice 
in  this  way:  The  property  consisted  of 
twenty-seven  houses — twenty-five  occu- 
pied by  weekly  tenants,  and  two  by  ten- 
ants from  year  to  year.  The  defendanta 
employed  Woodhams,  a  valuer,  to  value 
the  property  for  the  purposes  of  their 
advance.  The  rents  were  then  collected 
by  Woodrow,  an  estate  agent.  WoodhamS' 
did  not  see  Woodrow  at  all;  but  the- 
defendants*  solicitors'  clerk  stated  that  ha 
believed  that  Woodhams  enquired  of  the 
tenants  to  whom  they  paid  their  rents. 
From  this  it  is  argued  that  the  defendanta 
had  constructive  notice  of  Hunt's  title.. 
It  is  not  suggested,  and  certainly  is  not 
proved,  that  the  tenants  knew  anything 
of  Hunt.  If  they  were  asked,  they  would 
say  that  they  paid  to  Woodrow,  who  wa» 
a  well-known  house  agent  and  rent  col- 
lector at  Wimbledon.  The  plaintiff's, 
contention,  therefore,  is  that  it  was  the 
duty  of  the  mortgagees  to  direct  their 
agent — first,  to  enquire  of  the  tenants, 
not  merely  whether  they  claimed  any„ 
and  what,  interest  in  their  holdings,  but 
also  who  was  the  person  to  whom  their 
rents  were  paid;  and  secondly,  having 
ascertained  to  whom  the  rents  were  paid,, 
to  enquire  of  the  recipient  on  whose  behalf 
those  rents  were  received. 

Now,  in  my  opinion,  on  the  authoritiee 
as  they  stand,  it  is  not  the  duty  of  a 
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purchaser  to  enquire  of  the  tenants  to 
whom  they  pay  their  rents.  The  fact 
that  a  tenant  is  in  occupation  is  notice  of 
his  own  rights,  but  is  not  notice  of  the 
rights  of  the  persons  through  whom  he 
claims.  I  take  the  law  as  stated  in  1853 
by  Lord  Elingsdown,  then  Mr.  Pemberton 
Leigh,  in  Barnkart  v.  Greenshielda  ^ : 
"  With  respect  to  the  effect  of  possession 
merely,  we  take  the  law  to  be,  that  if 
there  be  a  tenant  in  possession  of  land,  a 
purchaser  is  bound  by  all  the  equities 
which  the  tenant  could  enforce  against  the 
vendor,  and  that  the  equity  of  the  tenant 
extends  not  only  to  interests  connected 
with  his  tenancy,  as  in  Taylor  v.  Stibbert 
[1794],^  but  also  to  interests  under 
collateral  agreements,  as  in  Daniels  v. 
Damson  [I809]  ^  and  Allen  v.  Anthony 
[iSie],^  the  principle  being  the  same  in 
both  classes  of  cases;  namely,  that  the 
possession  of  the  tenant  is  notice  that  he 
has  some  interest  in  the  land,  and  that  a 
purchaser  having  notice  of  that  fact,  is 
bound,  according  to  the  ordinary  rule, 
either  to  inquire  what  that  interest  is,  or 
to  give  effect  to  it,  whatever  it  may  be. 
.  .  .  The  last  case  on  the  subject,  Bailey 
V.  Richardson  [l852],*^  rests  on  precisely 
the  same  principles ;  and  although  in  the 
argument  at  the  Bar  it  was  suggested  that 
the  language  of  the  learned  Judge  in  that 
case,  goes  further,  and  lays  down  that  it  is 
the  duty  of  a  purchaser  to  make  inquiries 
of  a  tenant  in  possession,  not  only  for  the 
purpose  of  protecting  himself  against  any 
interest  of  the  tenant,  but  for  the  purpose 
of  guarding  against  interests  of  other 
persons ;  it  is  clear  from  the  context,  that 
such  is  not  the  meaning  of  the  words 
used,  and  we  know  from  the  learned 
Judge  himself,  that  he  had  no  intention 
of  laying  down  any  such  doctrine.  In  all 
the  cases  to  which  we  have  referred,  it  will 
be  observed,  that  the  possession  relied  on 
was  the  actual  occupation  of  the  land  ;  and 
that  the  equity  sought  to  be  enforced,  was 
on  behalf  of  the  party  so  in  possession. 
There  is  no  authority  in  these  cases  for 
the  proposition,  that  notice  of  a  tenancy 
la  notice  of  the  title  of  the  lessor ;  or  that 

(7)  2  Ves.  437. 

(8)  leVes.  249;17ib.  433. 

(9)  1  Mer.  282. 
(10)  9  Hare,  734. 
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a  purchaser  neglecting  to  inquire  into  the 
title  of  the  occupier,  is  affected  by  any 
other  equities  than  those  which  such 
occupier  may  insist  on.  Whatever  autho- 
rity there  is  upon  the  subject,  is  the  other 
way."  That  is  an  authoritative  and  correct 
statement  of  the  law  as  it  was  then,  and  as 
I  understand  it  is  still.  Counsel  for  the 
plaintiff  did  not  contest  the  correctness  of 
the  propositions  which  I  have  just  read, 
but  they  relied  on  Knight  v.  Bowyer  ^  as 
extending  that  doctrine.  The  case  is  very 
lengthy  and  somewhat  involved,  but  for 
the  present  purpose  it  is  sufficient  to  state 
that  Henrietta  Lady  Bowyer,  who  pur- 
chased the  reversionary  interest  in  a 
mortgage  from  the  tenant  for  life  in 
possession  of  settled  estates,  in  whom  that 
interest  was  previously  vested,  had  actual 
knowledge  of  the  fact  that  a  receiver 
appointed  under  a  deed  was  in  receipt  of 
the  rents  for  certain  annuitants.  The 
whole  gist  of  the  case  in  my  view  rests  on 
the  proposition  that  the  receiver  was  to 
the  knowledge  of  the  purchaser  receiving 
for  annuitants.  I  take  the  proposition 
from  Lord  Justice  Turner,  who  says  r 
"Now,  that  Lady  Bowyer  knew  that 
Bridger  was  in  the  receipt  of  the  rents  of 
the  estate,  and  in  receipt  of  them  on  behalf 
of  annuitants,  seems  to  be  clear  upon 
the  evidence."  That  seems  to  me  to  be 
the  point  on  which  it  turns.  Beading  for 
"  annuitants  "  in  the  present  case  "  Hunt,'*' 
this  would  then  be  a  case  on  all-fours 
with  Knight  v.  Bowyer,^  If  here  the 
mortgagees  had  known  that  Woodrow  was 
in  receipt  of  the  rents,  and  in  receipt  of 
them  on  behalf  of  Hunt,  there  would  have 
been  then  an  entirely  different  case  to 
consider.  The  meaning  of  the  learned 
Lord  Justice  is  rendered  even  plainer  by 
a  passage  a  few  lines  lower  down  on  the 
same  page :  "  The  cases  fully  establish 
that  purchasers  are  bound  to  make 
inquiries  of  occupying  tenants  as  to  their 
rights,  and  are  affected  by  notice  of  those 
rights  if  they  fail  to  make  such  inquiries ; 
and  I  do  not  see  upon  what  principle  it 
can  be  held  that  inquiry  must  be  made  of 
an  occupying  tenant,  but  that  if  a 
stranger  be  found  in  the  enjoyment 
of  the  estate  no  inquiry  need  be 
made  of  him.  To  hold  that  such  inquiry 
must  be  made  is  not,  as  I  think, 
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any  extensLon  of  the  doctrine  of  construc- 
tive notice,  which  certainly  I  am  by  no 
means  inclined  to  extend/'  It  is  dear, 
therefore,  that  Lord  Justice  Turner  did 
not  himself  intend  in  any  way  to  make 
any  addition  to  the  doctrine  as  already 
laid  down  in  BamhaH  v.  Greenshielda,^ 
and  by  himself  in  Bailey  v,  Eichardaon,^^ 
therein  referred  to,  but  was  expressly 
pointing  out  that  it  was  no  extension  of 
such  doctrine  to  apply  it  to«  the  annuitants 
who  were  known  by  the  purchaser  to  be . 
in  enjoyment  of  the  rents.  The  rule 
established  by  these  two  cases  may  be 
stated  thus — ^first,  a  tenant's  occupation  is 
notice  of  all  that  tenant's  rights,  but  not 
of  his  lessor's  title  or  rights ;  and  secondly, 
actual  knowledge  that  the  rents  are  paid 
by  the  tenants  to  some  person  whose 
receipt  is  inconsistent  with  the  title  of  the 
vendor,  is  notice  of  such  person's  rights. 
In  the  present  case  I  am  by  no  means 
satisfied  that  Woodhams  ever  enquired  of 
the  tenants  to  whom  they  paid  their 
rents ;  but  assuming  that  he  did,  and  that 
he  was  informed  that  the  rents  were  paid 
to  Woodrow,  a  well-known  local  estate 
agent,  that,  in  my  opinion,  affects  him 
with  no  notice  at  all.  Many  landlords 
have  agents,  and  there  is  nothing  incon- 
sistent with  the  title  shewn  to  the  mort- 
gagees by  the  abstract  in  the  &ct  that  the 
rents  of  the  property  were  collected  by  a 
house  agent.  If  it  could  have  been 
proved  that  the  mortgagees  were  told  that 
Woodrow  collected  the  rents  as  Hunt's 
agent,  the  case  would  have  been  within 
Knight  v.  Bowyer  ^ ;  but  the  mere  fact 
that  rents  are  known  to  be  paid  to  a 
house  or  estate  agent  puts  the  purchaser 
on  no  enquiry  and  fixes  him  with  no 
notice. 

Even  if  any  such  extension  of  the 
doctrine  could  ever  be  applied,  it  certainly 
could  not  apply  to  a  case  like  the  present, 
where  the  defendants  rely  on  Hunt's 
signature  to  the  receipt,  and  the  plain- 
tiff is  attempting  to  fix  them  with 
constructive  notice  of  facts  which  would 
make  it  their  duty  to  distrust  and  dis- 
believe such  signature.  If  authority  be 
necessary  to  shew  that  the  doctrine  of 
constructive  notice  is  not  carried  to  that 
length  I  think  it  is  to  be  found  in  White 
V.    Wakefield,^  to   which  I   have  already 


referred  during  the  course  of  the  argu- 
ment. The  headnote  is :  "  Where  a 
vendor  signs  a  receipt  for  the  whole  pur- 
chase-money, but  suffers  the  purchaser 
to  retain  part  of  it,  and  remains  in  pos- 
session of  the  estate  as  tenant  to  the 
purchaser ;  his  possession  is  no  notice,  to  a 
subsequent  purchaser  or  incumbrancer,  of 
his  lien  on  the  estate  for  the  sum  retained." 
Supposing  that  in  the  present  case  I  found 
that  the  deed  was  the  deed  of  Hunt,  and 
was  binding  on  him,  but  that  the  pur- 
chase-money had  not  been  in  fact  paid, 
the  plaintiff's  right  would  be  that  of 
the  plaintiff  in  White  v.  Wdkefidd^ 
— namely,  the  right  of  an  unpaid  vendor 
to  a  lien  for  his  purchase-money.  Yice- 
Chancellor  Shadwell  disposed  of  that 
claim  in  that  case  by  words  which  appear 
to  me  to  be  applicable  to  the  present.  He 
says :  "  Suppose  however  that  it  were 
otherwise,  and  that  there  had  been  a  lien ; 
then  the  question  would  be  whether,  if 
there  were  no  actual  notice  to  the 
annuitants,  they  would  be  bound  by  the 
lien,  because  their  attorney  had  notice 
that  the  plaintiff  was  in  possession  of  the 
estate.  The  only  fact  of  which  they  could 
have  had  notice,  was  that  the  money  was 
not  paid.  But  as  White  had  declared  by 
the  conveyance,  in  the  most  solemn 
manner,  that  he  had  received  all  the 
money,  no  man  could  be  expected,  to 
inquire  whether  the  purchase-money  had 
been  paid  :  and,  therefore,  if  there  had 
been  any  lien,  the  case  must  have  totally 
failed  as  against  the  annuitants." 
Constructive  notice  is  the  knowledge 
which  the  Courts  impute  to  a  person  upon 
a  presumption  so  strong  of  the  existence 
of  the  knowledge  that  it  cannot  be  allowed 
to  be  rebutted,  either  from  his  knowing 
something  which  ought  to  have  put  him 
to  further  enquiry,  or  from  his  wilfully 
abstaining  from  enquiry  to  avoid  notice. 
How  can  I  hold  that  the  mortgagees  here 
wilfully  neglected  to  make  some  enquiry 
which  is  usual  in  cases  of  mortgages  or 
sales  of  real  estate  in  order  to  avoid  ac- 
quiring some  knowledge  which  they  would 
thereby  have  obtained? — see  Bailey  v. 
Barnes  [l893].^*  When  the  plaintiff's 
counsel  admitted  that,  so  far  as  they 
knew,  there  was  no  authority  covering 
(11)  63  L.  J.  Cb.  73  ;  [1894]  1  Oh.  26. 
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the  present  case,  how  can  I  hold  that  the 
mortgagees  had  actual  knowledge  of  some 
defect,  enquiry  into  which  would  diBclose 
others  f  The  action  therefore  fails  as 
against  the  mortgagees,  and  as  against 
them  I  dismiss  it  with  costs. 

Since  delivering  my  judgment  my  at- 
tention has  heen  called  to  Sir  George 
Jessel's  statement  of  the  law  in  Mum- 
Jbrd  V.  StohvHuser  [l874]/*  where  he 
says,  *'at  that  time  the  house  was  un- 
doubtedly in  the  possession  of  the  tenant 
of  the  plaintiffs,  and  therefore  he  " — the 
defendant — "had  constructive  notice  of 
this  tenancy,  and,  consequently  notice  of 
the plaifUiff's  title"  The  last  sentence  is 
directly  contrary  to  the  statement  of  the 
law  by  the  Privy  Council  above  set  out.  It 
does  not  purport  to  be  a  decision  of  a  new 
point,  but  is  the  recollection  of  Sir  George 
Jessel,  M.R.,  of  the  law  as  it  had  always 
stood.  Neither  the  case  in  the  Privy 
Council  nor  any  other  authority  on  the 
point  appears  to  have  been  cited,  and  it  is 
clear  that  the  law  was  not  as  stated  by 
Sir  Greorge  Jessel,  M.K.,  unless  he  in- 
tended to  alter  it  by  his  decision.  With 
all  respect  for  that  eminent  Judge,  I  am 
driven  to  the  conclusion  that  his  memory 
had  failed  him  for  the  moment  in  this 
respect.  The  Privy  Council  had  stated 
the  law  in  1853,  and  no  case  had  occurred 
to  alter  it  in  the  meantime,  and  I  cannot 
accept  the  words  italicised  above  as  a  cor- 
rect statement.  Further,  the  proposition 
appears  to  me  unreasonable.  The  pur- 
chaser is  fixed  with  notice  of  the  tenant  s 
rights,  because  he  can  enquire  of  the 
tenant  and  can  practically  compel  an 
answer,  for  a  tenant  who  was  told  that 
the  purchaser  proposed  to  buy  on  the 
footing  that  the  tenant  s  interest  was  to 
the  effect  appearing  in  his  lea^e,  and  who 
refused  to  answer,  would  find  it  difficult  to 
establish  any  greater  right  against  such 
purchaser.  But  the  tenant  runs  no  risk 
by  refusing  to  answer  an  enquiry  to  whom 
he  pays  his  rent,  and  it  is  surely  unreason- 
able to  apply  the  doctrine  that  a  man  has 
constructive  notice  of  a  fact  which  he 
could  have  discovered  by  enquiry  to  a  fact 
which  he  could  not  so  discover.  If  a 
vendor  or  mortgagor  offers  property  stated 

(12)  43  L.  J.  Ch.  694,  697;  L.  B.  18  Eq.  656. 
£62. 


to  be  subject  to  tenancies,  there  is  nothing 
in  the  fact  that  tenants  are  in  possession 
to  give  rise  to  any  suspicion.  It  might 
well  be  otherwise  if  the  mortgagor  or 
vendor  stated  that  there  was  no  tenant, 
and  a  tenant  was  in  fact  found  in  posses- 
sion ;  but  this  would  depend  on  the  cir- 
cumstances of  the  case  and  on  the  sus- 
picion that  might  or  might  not  be  fairly 
deemed  to  be  aroused  thereby. 


Solicitors— Henry  H.  Fanshawe,  for  plaintiff; 
Leslie  &  Hardy,  agpents  for  Sayer  k  Colt, 
Hastings,  for  defendants. 

[Reported  by  B.  J.  A.  J^orrison,  Esq. 
Ba/rrister-at'Lam, 
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NEAVERSON   V.    VJLTZ&- 
BOROUGH  RURAL 

COUNCIL. 


Prescription  —  Private  Road  —  User — 
Herbage — Indoaure  Award — Presumption 
of  Grant, 

Where  a  local  authority  has  for  fifty 
years  let  the  herbage  of  a  private  road, 
ivithout  any  restriction  as  to  grazing,  the 
Court  fJoiU  presume  a  lost  grant  of  a  right 
co-extensive  with  the  usage.  It  makes  no 
difference  that  the  herbage  was  given  to  the 
predecessors  of  the  local  authority  by  an 
inclosure  award,  witli  the  restriction  that 
it  was  to  be  grazed  by  siteep  only,  or  thcU 
the  usage  purported  to  be  in  exercise  of  the 
right  given  by  the  award. 

Action  brought  by  the  tenant  and 
occupier  of  lands  adjoining  a  private  road 
called  Moor  Road,  in  the  parish  of  New- 
borough,  in  Northamptonshire,  against  the 
Rural  District  Council  of  Peterborough 
and  their  tenant,  Virgette,  for  an  injunc- 
tion restraining  them  ti*om  grazing  horses 
or  stock,  other  than  sound  healthy  sheep, 
upon  the  said  Moor  Road. 

The  lands  forming  the  parish  of  New- 
borough  were  formerly  open  and  common 
waste  fen  known  as  the  Borough  Fen 
d2 
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Common  and  the  Four  Hundred  Acre 
Common,  and  were  drained,  inclosed,  and 
formed  into  a  parish  under  an  Act  of 
52  Geo.  3.  c.  cxliii.  This  Act  (section  21)  gave 
the  Commissioners  power  to  set  out  public 
and  private  roads,  and  provided  "  that  the 
Herbage  thereof  should  belong  to  and  be 
the  property  of  the  person  or  persons  to 
whom  the  Commissioners  should  allot  and 
award  the  same."  The  Act  also  directed 
the  Commissioners  to  allot  (section  26) 
"  to  the  Lords  of  the  Hundred,  or  to  the 
King's  Majesty,  or  to  the  Lords  of  the 
sev^al  manors,  if  any  such  there  should 
be,  who  should  establish  a  right  to  the  soil 
of  the  said  common  or  waste  land  one 
twentieth  part  in  value  of  such  parts  of 
the  common  as  they  should  respectively 
establish  such  right  over";  and  it  de- 
clared (section  27)  that  ^'  the  allotments 
so  allotted  in  respect  of  the  right  of  soil 
(if  any  such  should  be  established)  should 
be  had  and  taken  by  the  person  or  per- 
sons respectively  to  whom  the  same  should 
be  allotted  in  lieu,  full  bar  of,  and  com- 
pensation for  all  right  of  soil  in  the  said 
open  common  and  waste  land  therein 
directed  to  be  inclosed." 

The  Commissioners  made  their  award 
on  February  14,  1822,  and  thereby  set 
out  several  private  roads,  of  which  Moor 
Boad  was  one ;  and  after  stating  that  the 
said  several  private  roads  had  been  set 
out  and  awarded  for  the  use  and  con- 
venience of  the  present  and  future  owners 
and  proprietors  of  lands  and  estates  in 
Borough  Fen  Common  and  the  Four 
Hundred  Acre  Common,  awarded  "  that 
the  same  shall  be  for  ever  hereafter 
supported  and  kept  in  repair  by  and  at 
the  expense  of  such  owners  and  proprietors 
in  such  shares  and  proportions  as  they  by 
law  severally  and  respectively  are,  or  here- 
after will  be,  liable  to  contribute  to  the 
support  and  repair  of  the  public  carriage 
roads  and  highways  set  out  by  the  Award.** 
And  as  to  the  herbage  the  award  pro- 
vided as  follows :  "  And  we  do  hereby 
direct  and  award  that  all  the  grass  and 
herbage  which  shall  from  time  to  time 
grow  and  arise  upon  the  public  and 
private  roads  (other  than  certain  roads 
therein  mentioned  which  did  not  include 
Moor  Road)  hereinbefore  awarded  by  us 
except  such  grass  and  herbage  as  is  here- 


inbefore otherwise  disposed  of  shall  belong: 
to  and  be  the  property  of  the  Surveyor  for 
the  time  being  of  the  Highways  to  be^ 
appointed  for  the  said  Common  and  Waste 
land  called  Borough  Fen  Common  and 
the  Four  Hundred  Acre  Common,  to  be^ 
by  him  let  annually  for  the  depasturing  of 
sound  and  healthy  sheep,  but  of  no  other 
cattle  or  stock  whatever,  at  and  for  the 
best  rent  or  rents  that  can  be  reasonahly 
obtained  for  the  same;  and  that 
such  rent  or  rents  shall  be  annually 
paid  and  applied  towards  defraying 
the  charges  and  expenses  of  maintain- 
ing and  keeping  in  repair  the  said  publia 
and  private  roads." 

The  rural  district  council,  who  were  the 
successors  of  the  surveyors,  in  1899  put 
up  the  herbage  of  Moor  Road  and  the 
other  highways  and  private  roads  in 
Newborough  to  be  let  by  public  auction^ 
upon  conditions  which  provided  that  not 
more  than  six  horses  or  twelve  beasts,  and 
no  swine  or  geese,  should  be  allowed  to 
graze  upon  the  road,  and  imposed  a 
penalty  for  putting  scabbed  sheep  or  dis- 
eased or  entire  cattle  upon  the  roads,  and 
gave  the  hirer  of  Moor  Road  liberty  to 
hang  a  gate  at  its  juncture  with  Thomey 
Boad. 

The  herbage  was  taken  by  the  defen- 
dant Virgette,  who  put  horses  and  cattle 
upon  the  road  in  excess  of  the  prescribed 
number,  and  the  plaintiff  alleged  that 
they  had  caused  damage,  by  poaching  and 
trampling  the  soil  and  hreaking  down  the 
edge  of  the  dyke  which  formed  the  fence 
of  his  land ;  and  also  by  trespassing  on 
his  land.  The  defendant  Yii^ette  had 
paid  4c08.  into  Court,  which  the  plaintiff 
had  taken  out  in  satisfaction  of  damage^ 
and  he  was  discharged  from  the  action. 

The  district  council  had  also  paid  in 
40^.,  with  a  denial  of  liability.  The  plain- 
tiff admitted  that  this  sum  was  sufficient 
to  answer  his  claim  for  damages,  and  the 
action  was  continued  for  an  injunction 
only. 

It  was  proved  that  from  the  year  1846 
the  herbage  of  the  roads  had  been  regu- 
larly let  upon  the  same  conditions  as  in 
1899.  The  plaintiff  had  occupied  his 
present  farm  from  1888,  he  had  been  a 
waywarden  from  1889  to  1893,  and  taken 
an    active  part  in   letting  the   herbage 
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-without  restriction.  He  had  never  made 
any  objection  to  Moor  Road  being  so  let, 
and  had  npon  several  occasions  taken  it 
liimself,  and  stocked  it  with  horses  and 
cattle. 

Rawlins^  Q,C.j  and  E,  PereivcU, — The 
raral  district  council  have  no  rights  over 
this  road  except  the  right  to  let  the  her- 
bage according  to  the  award.  The  soil 
appears  to  be  vested  in  the  representatives 
of  the  Marquis  of  Exeter,  in  whom  the 
floil  of  the  common  was  found  to  be  vested 
at  the  time  of  the  award.  Poole  v.  HtU- 
Airuon  [i843]  ^  shews  that  where  compen- 
sation is  given  to  the  lord  for  land  allotted 
to  others,  the  soil  of  that  which  is  not 
allotted  remains  in  the  lord.  In  Eex  v. 
Biut  Mark  Tything  InhahitarUs  [l848]^ 
the  soil  of  a  road  was  held  to  be  taken  out 
-of  the  lord  because  he  received  compensa- 
tion for  it.  Here  the  roads  were  not 
tdlotted  to  any  one,  and  no  compensation 
was  given  for  them.  The  only  power 
which  the  council  have  is  that  given  by 
Ihe  award.  They  have  let  in  a  manner 
not  allowed  by  the  award,  and  the  plain- 
tiff is  damaged  thereby. 

£ve,  Q.C,  and  SchiUer^  for  the  council. 
— Since  1822,  the  date  of  the  award,  the 
herbage  of  the  roads  has  been  openly  and 
persistently  let  without  the  restrictions 
imposed  by  the  award.  * 

Haigh  v.  Weat  [1893],'  which  is  very 
like  this  case,  shews  that  the  Court  will 
presume  a  lost  grant  in  feivour  of  the 
long-continued  user.  In  that  case  it  was 
presumed  against  the  lord  of  the  manor. 
In  the  present  case  it  is  not  clear  whether 
the  soil  of  the  road  was  vested  in  the  lord 
•of  the  manor  or  in  the  allottees  of  the 
adjoining  lands ;  but  that  makes  no  dif- 
ference to  the  defendants.  A  lost  grant 
•will  be  presumed  against  the  owner,  who- 
ever he  is. 

[Cozens-Hardy,  J. —  It  will  be  said 
that  I  know  the  origin  of  this  user ;  it 
•began  with  the  award.] 

The  usage  is  not  confined  to,  and  there- 
fore cannot  be  attributed  to,  the  right 
.given  by  the  award. 

CX)  11  M.  k,  W.  827,  830. 

(2)  17  L.  J.  Q.B.  177;  12  Jur.  332. 

(3)  62  L.  J.  Q.B.  632 ;  [1893]  2  Q.B.  19. 


The  plaintiff  is  personally  disqualified 
from  suing  by  his  long  acquiescence. 

[They  also  argued  that  as  the  plaintiff 
was  claiming  to  compel  the  oouncQ  to 
perform  a  statutory  duty,  the  Attorney- 
General  was  a  necessary  party.] 

Rawlins,  Q.G.y  in  reply.  —  Haigh  v. 
West*  has  no  application.  There  the 
parish  had  no  rights  whatever  over  the 
road,  and  it  was  held  that  the  Court 
ought  to  find  some  origin  for  the  long 
usage.  Here  the  right  of  the  council 
originated  in  the  award.  The  character 
of  the  right  cannot  be  altered  by  the 
usage. 

The  plaintiff's  acquiescence  is  of  no 
importance  unless  it  amounted  to  a  final 
abandonment  of  his  right.  No  case  of 
abandonment  is  made  out ;  there  was  no 
serious  injury  until  1898. 

Cur,  adv.  vult, 

Nov.  10. — Cozens-Hardt,  J.,  after 
stating  the  facts  of  the  case  as  above. — 
These  facts  being  admitted  or  proved, 
several  questions  arise  for  my  decision. 
In  the  fii^t  place,  it  is  by  no  means  clear 
in  whom  the  soil  of  the  road  is  now 
vested.  It  may  be  vested  in  persons 
claiming  under  the  Marquis  of  Exeter,  in 
whom  the  soil  of  the  common  was  vested 
at  the  date  of  the  award,  on  the  ground 
that  it  was  not  allotted  to  any  one  else* 
This  seems  to  have  been  the  view  of  Mr. 
Baron  Parke  in  Poole  v.  Hutchinson,^ 
where  he  says,  dealing  with  a  similar 
case  as  to  the  ownership  of  the  soil :  "  I 
do  not  apprehend  that  there  is  any  diffi- 
culty. It  remains  in  the  lord  of  the 
manor,  for  that  portion  of  the  soil  only 
is  taken  from  him  for  which  he  receives 
compensation,  and  which  is  allotted  to 
others."  A  different  view  was,  however, 
expressed  by  the  Court  of  Appeal  in  the 
recent  very  similar  case  of  Haigh  v.  West^ 
where  Lord  Justice  Lindley,  in  delivering 
the  considered  judgment  of  the  Court, 
used  the  following  language :  "  Having 
regard  to  the  fact  that  the  allotments  to 
the  lord  and  to  the  owners  of  common 
fields  and  to  the  commoners  were  ex- 
pressly made  in  satisfaction  of  all  their 
respective  former  rights  not  expressly  re- 
served to  them,  the  soil  in  the  lane  set 
out  would    not    remain    in    its    former 
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owners,  but  would  prima  facie  pass  to 
the  allottees  of  the  land  abuttiug  on  the 
lane ;  the  allotments  on  each  side  extend- 
ing to  the  middle  of  the  lane,  although 
described  as  bounded  by  the  lane." 

Having  regard  to  sections  26  and  27  of  the 
Inclosure  Act  (52  Geo.  3.  c.  cxliii.)  I  think 
I  must  hold  that  the  soil  of  Moor  Eoad 
became  vested  in  the  owners  of  adjoining 
allotments,  including  that  of  which  the 
plaintiff  is  the  occupier,  subject  only  to  a 
light  of  way  and  to  the  right  of  the  sur- 
veyor of  the  highways  to  the  herbage 
thereon.  This  being  so,  I  am  relieved 
firom  oonsideriug  some  of  the  arguments 
addressed  to  me,  as  to  the  right  of  a 
private  individual  to  maintain  an  action 
to  enforce  the  performance  by  a  public 
body  of  a  statutory  obligation.  It  seems 
to  me  that  the  plaintiff  must  be  entitled, 
prima  facie,  to  assert  that  the  land  of 
which  he  is  in  occupation  ought  not  to  be 
subjected  to  any  greater  burthen  than  was 
imposed  upon  it  by  the  award. 

Assuming  this  to  be  the  legal  position 
immediately  after  the  award,  has  anything 
happened  to  change  it  ?  It  is  plain  that 
an  owner  of  land  subject  to  a  limited 
right  may  enlarge  that  right,  or  release 
any  restrictions  upon  the  exercise  of  that 
right.  Now  I  fiud  an  open  and  regular 
and  unchallenged  dealing  with  the  her- 
bage of  this  road,  and  similar  roads,  for 
more  than  fifty  years  in  a  manner  and  to 
an  extent  not  authorised  by  the  award. 
The  depasturing  of  horses  and  cattle  was 
apparently  to  the  advantage  of  the 
owners  and  occupiers  of  the  allotted  lands. 
More  money  was  obtained  for  the  repair 
of  all  the  parish  roads.  The  plaintiff 
himself  recognised  this  advantage,  for  he 
took  an  active  part  in  letting  the  herbage, 
and,  moreover,  himself  stocked  the  road 
with  horses  and  cattle.  Some  justifica- 
tion or  explanation  of  these  acts  ought  to 
be  discovered ;  a  lawful  origin  ought  to  be 
presumed  from  the  long  usage,  and  I 
think  I  must  presume  a  lost  grant  by  the 
owner  of  the  soil  of  the  road,  by  virtue  of 
which  the  surveyor  was  released  from  the 
restriction  imposed  by  the  award  as  to  the 
mode  of  grazing.  The  case  of  Haigh  v. 
West '  above  referred  to  is  a  strong  au- 
thority in  support  of  this  presumption. 

The  result  is  that  in  my  opinion  the 
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action  faOs  and  must  be  dismissed  witb 
costs. 


Solicitors— Clarke,  Bawlinfl  &  Co.,  agents  for 
Fercival  &  Son,  Peterborongh,  for  plain- 
tiflP;  J.  M.  Voss,  agent  for  J.  W.  Buckle^ 
Peterborough,  for  defendant. 

lEfported  by  J,  22.  Brooke^  ^Skq.^ 
BaTrister'Ht'Law. 


[IN  LUNACY.] 
Kiqbt,  L.J. 
Yaughan  Williams,  L.  J.        ,  .  „^^ . ,  ^ 

R0MER,L.J.  \      LANGDALE, 

1900.  I  ^"""-^^ 

Nov.  12,  16.  J 

lAmacy — Jwriadiction  of  Maalar — Stock 
in  Joint  Names  of  Lunatic  and  Another — 
Lun4Uio  a  Retired  Trustee — Vesting  Order 
— *^ Management  and  administration" — 
Lunacy  Act,  1890  (53  Vict.  c.  5),  ss.  116- 
130,  133  and  136,  sub-s.  2— Lunacy  Aet^ 
1891  (54  d;  55  Vict.  c.  65),  s.  27,  sub-s.  !• 

L.  and  another  person  were  jointly  en- 
titled  to  certain  funds  as  trustees  of  a 
settlement.  In  1887,  L,  retired  from  ihs 
trust,  and  a  new  trustee  was  appointed. 
The  trust  property  was  then  transferred  tO' 
the  new  trustees,  with  the  exception  of  a 
svm  of  430/.  \\s.  Zd,  Consols,  which  wa» 
overlooked,  L,  became  a  lunatic  in  1896. 
The  jjresent  trustees  of  the  settlement  applied 
for  a  vesting  order  of  the  430/.  11*.  3c?» 
Consols  : — Held,  that  wlutt  was  proposed 
to  be  done  cotdd  not  properly  be  described 
as  a  matter  in  the  administration  or 
management  of  the  hinatic^s  estate,  and 
the  Master  had  no  jurisdiction  to  make  the 
order. 

Fuller,  In  re  (69  L.  J.  Ch.  738  ;  [1900] 
2  Ch.  551),  distinguished. 

The  pouters  of  administration  and  man- 
agement conferred  on  the  Masters  by  sub- 
section 1  of  section  27  of  the  Lunacy  Act, 
1891,  (xre  not  confined  to  the  powers  of 
managemont  and  administration  contained 
in  the  group  of  sections  (116-130)  so  headed 
in  the  Lunacy  Act,  1890,  but  extend  to  any 
powers  of  management  and  administrcUion 
properly  so  caUed  in  the  Act  of  1890. 
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Langdale,  In  re. 

IHekt  in  Browne,  In  re  (63  L.  J.  Ch. 
729,  732,  733 ;  [1894]  3  Ch.  412,  417, 
il9\/oU<noed. 

This  was  a  petition  in  the  matter  of 
a  person  of  unsound  mind  by  G.  Manley 
and  A.  Stourton,  the  present  trustees  of 
a  settlement  dated  September  12,  1865, 
asking  that  the  right  to  transfer  or  call 
for  a  transfer  of  a  sum  of  430^.  11«.  3d. 
Consols  standing  in  the  joint  names  of 
the  lunatic  and  Manley,  and  arrears  of 
dividends  thereon  standing  to  their  joint 
credit,  might  vest  in  the  petitioners. 

The  lunatic  and  Manley  were  appointed 
trustees  of  the  settlement  in  September, 
1884.  In  September,  1887,  the  lunatic  re- 
tired from  the  trust,  and  a  new  trustee  was 
appointed  in  his  place,  and  on  that  occasion 
the  property  subject  to  the  trusts  of  the 
settlement  was  vested  in  Manley  and  the 
new  trustee,  with  the  exception  of  the 
430^.  11 9.  3d,,  which  had  apparently  been 
overlooked. 

Committees  of  the  person  and  estate  of 
the  lunatic  were  appointed  in  June,  1896. 
The  petition  was  served  upon  the  com- 
mittee of  the  estate. 

The  question  was  whether  the  vesting 
order  could  be  made  by  the  Master.  The 
matter  was  referred  to  the  Judge,  and 
referred  by  him  to  the  Court. 

JI,  M,  Humphry,  for  the  petitioners. — It 
was  decided  in  ^u^.  In  re  [l900],^  that  a 
Master  could  when  a  new  trustee  was 
appointed  make  a  vesting  order.  In  the 
present  case  there  is  no  necessity  for  the 
appointment  of  a  new  trustee,  and  the 
question  is  whether  he  can  make  the  vest- 
ing order.  It  comes  to  this — whether  the 
Master  can  make  the  vesting  order  in 
any  case  where  it  is  necessary.  It  would 
seem  that  if  he  can  do  it  in  the  one  case, 
he  could  do  it  in  others. 

Under  sub-section  1  of  section  27  of 
the  Lunacy  Act,  1891,  subject  to  rules  in 
lunacy,  ^*  the  jurisdiction  of  the  Judge  in 
lunacy  as  regards  administration  and 
management  may  be  exercised  by  the 
Masters."  The  group  of  sections  (116  to 
130)  in  the  Lunacy  Act,  1890,  are  headed 
*'  Management  and  Administration,''  but 
the  powers  of  administration  are  not 
(1)  69  L.  J.  Ch.  738;  [1900]  2  Ch.  651. 


necessarily  limited  to  the  particular  cams 
mentioned  in  those  sections.  In  Fuller, 
In  re,^  the  order  waa  made  under  section 
129  of  the  Act  of  1890.  In  the  present 
case  it  is  asked  for  under  sub-section  2  of 
section  136,  which  gives  the  Judge  power 
to  make  a  vesting  order  as  regards  stock 
or  cho8€8  in  action  to  which  any  persons 
are  jointly  entitled  with  a  lunatic.  A 
vesting  order  is  a  matter  of  administra- 
tion, and  prima  facie  a  Master  would 
have  jurisdiction  to  make  it.  The  Bank 
of  England  would  accept  any  order  sanc- 
tioned by  this  Court — Shoftridge,  In  re 

[1894].2 

[BiGBY,  L.J. — It  may  be  a  question 
whether  this  is  a  matter  of  '*  administra- 
tion "  within  the  meaning  of  the  Act  of 
1890.] 

It  must  be  that  or  nothing.  The  word 
'^  administration  "  is  wide  enough  to  cover 
a  case  of  this  kind,  and  it  is  not  limited 
by  the  Act  to  property  in  which  the 
lunatic  has  a  beneficial  interest. 

A  vesting  order  of  stock  in  the  name  of 
a  trustee  who  is  of  unsound  mind  is  part 
of  the  lunacy  jurisdiction.  The  High 
Court  can  appoint  a  new  trustee  in  the 
place  of  such  a  person,  but  it  is  doubtful 
whether  it  can  make  a  vesting  order  in 
such  a  case — M.,  In  re  [i898l.^ 

[Vaughan  Williams,  L.J.,  referred  to 
the  Trustee  Act,  1850  (13  &  14  Vict, 
c.  60),  s.  5,  and  the  Limacy  Regulation 
Act,  1853  (16  &  17  Vict.  c.  70),  as.  137 
and  138.] 

Cur.  adv.  rmU. 

Nov.  16. — RiGBY,  L.J. — We  are  asked 
to  say  that  a  vesting  order  may  be  made 
by  the  Master  under  the  circumstances  of 
this  case.  I  am  unable  independently  of 
the  Lunacy  Act,  1890,  to  consider  the 
making  of  a  vesting  order  such  as  this  ae 
being  any  part  of  the  management  or 
administration  of  the  lunatic's  estate. 
Prima  fade,  therefore,  the  words  of  sec- 
tion 27  of  the  Lunacy  Act,  1891,  do  not 
provide  for  such  a  case  as  this,  and  do  not 
apply.  I  agree  that  if  we  found  such  a 
matter  treated  in  the  Act  of  1890  as  a 
matter  of  management  and  administration, 

(2)  64  L.  J.  Ch.  191, 194;  [1896]  1  Ch.  27d, 
286. 

(3)  68  L.  J.  Ch.  86  ;  [1899]  1  Ch.  79. 
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we  might  8o  regard  it.  The  case  of 
FuUeTf  In  re,^  which  was  decided  in  this 
Court  earlier  in  the  year,  was  cited 
to  us  as  an  authority.  It  is  no  sort  of 
authority  for  what  is  proposed  here.  I 
think  that  the  ratio  decidendi  in  that  case 
was  that  we  did  find  in  the  Act  the 
actual  words  giving  jurisdiction  in  the 
case  which  had  arisen.  The  order  in 
that  case  was  to  be  made  under  section 
129  of  the  Act  of  1890,  one  of  the  sec- 
tions included  under  the  head  of  Manage- 
ment and  Administration,''  and  therefore 
it  came  expressly  within  the  terms  of 
section  27  of  the  Act  of  1891.  These 
vesting  orders  are  mere  matters  of  statu- 
tory regulation,  and  there  must  be  found 
a  statutory  jurisdiction  of  the  Master  or 
Court  sitting  in  lunacy  before  it  can  be 
exercised.  To  say  that  it  ought  to  foUow 
from  certain  provisions  that  there  is  a 
jurisdiction  is  an  argument  which  ought 
to  be  addressed  to  the  Legislature  rather 
than  to  the  authority,  whoever  it  may  be, 
who  is  merely  administering  the  juris- 
diction. 

It  is  a  very  strange  thing  that  when 
FuUeVy  In  re,^  was  before  us,  and  still 
more  strange  that  when  this  case  was 
heard,  a  most  important  authority  was 
not  brought  to  our  attention.  How  that 
can  have  happened  I  do  not  know. 
Counsel  who  argued  this  case  had  not 
that  authority  in  his  mind,  and  I  mention 
for  his  justification  that  he  has  very 
properly  called  our  attention  to  it  before 
we  gave  our  judgment.  However,  before 
that  information  had  been  received,  we 
had  considered  that  case,  and  also  some  of 
the  arguments  that  might  have  been 
addressed  to  us  upon  it.  I  confess  that 
that  case  was  not  in  my  mind  when  we 
heard  this  case,  and  we  could  not  have 
had  it  in  our  minds  when  we  heard 
FvJUer^  In  re^  Possibly  it  was  not 
necessary  in  that  case  that  we  should, 
but  in  this  case  it  was  obviously  of  im- 
portance. The  case  to  which  I  am 
referring  is  Bt'otone,  In  re  [  18941.*  It  is 
rather  a  long  case,  and  we  need  not  go 
into  it  in  detail,  but  I  wish  to  take  notice 
of  one  or  two  passages.  The  material  ques- 
tion was  as  to  the  power  of  appointing 
a  receiver  of  the  dividends  of  a  sum  of 
(4)  63  L.  J.  Ch.  729 ;  [1894]  3  Ch.  412. 


Consols ;  and  it  is  clear  from  what  was  said 
by  the  Judges  that  we  may  assume  that 
the  words  ^*  administration  and  manage- 
ment" in  section  27  of  the  Act  of  1891 
are  not  confined  to  the  matters  dealt  with 
by  sections  116-130  of  the  Act  of  1890. 
Lord  Justice  lindley  said :  **  The  power 
to  appoint  a  receiver  is  clearly  a  power 
relating  to  '  management  and  administra- 
tion,' and,  although  not  specially  men- 
tioned in  the  group  of  sections  so  headed, 
is  within  the  general  words  with  which 
section  116  commences.  This  being  so, 
the  power  can  be  exercised  by  a  Master, 
and  it  need  not  be  exercised  by  a  Judge 
in  person.  Soon  after  the  Rules  in 
Lunacy,  1892,  had  been  made,  a  question 
arose  whether  a  Master  had  jurisdiction 
to  make  a  vesting  order  under  sections  133 
et  eeq,  of  the  Lunacy  Act,  1890 ;  and,  after 
carefully  examining  the  Acts  and  Rules, 
all  the  members  of  the  Court  of  Appeal 
came  to  the  conclusion  that  he  could,  and 
such  orders  have  ever  since  been  made 
accordingly."  It  must  be  borne  in  mind 
that  section  133  is  outside  the  group  of 
sections  headed  ^'  Management  and  Ad- 
ministration "  in  the  Act  of  1890.  Lord 
Justice  Davey  in  the  same  case  said  :  ^'  I 
think  that  the  Act  means  what  it  says, 
and  that  all  powers  and  provisions  re- 
lating to  'management  and  administra- 
tion '  which  are  found  in  Part  IV.  of  the 
Act,  are  included."  Plainly,  therefore, 
we  are  not  confined  to  the  specific  powers 
of  management  and  administration  con- 
ferred by  the  sections  contained  in  the 
group  so  headed,  and  if  we  find  that  there 
is  a  power  of  management  outside  that 
group  which  would  apply  to  this  case, 
then  we  are  at  liberty  to  say  that  the 
Master  has  power  to  make  the  order,  since 
by  sub-section  1  of  section  27  of  the  Act 
of  1891  the  powers  of  management  con- 
ferred by  the  Act  of  1890  can  be  exercised 
by  the  Masters.  I  am,  however,  satisfied 
that  what  is  proposed  to  be  done  in  this 
case  cannot  properly  be  described  as  a 
matter  of  the  administration  or  manage- 
ment of  the  lunatic's  estate.  It  is  the 
exercise  of  a  power  which  does  not  come 
within  sections  116  to  130,  or  any  other 
section  applicable  to  the  powers  of  the 
Masters. 
As  regards  Fuller ^  In   r«,*  we  were 
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urged  not  so  much  to  follow  it  as  to  extend 
it.  The  decision  in  that  case  went  upon 
the  ground  that  specific  power  to  do  the 
very  thing  that  was  proposed  to  be  done 
was  contained  in  the  sections  as  to 
management  and  administration;  and 
that  being  so,  we  held,  and  no  doubt 
rightly,  that  the  case  came  within  sub- 
section 1  of  section  27  of  the  Act  of 
1891 ;  but  it  does  not  follow  that  a  power 
not  included  in  the  group  of  sections  116 
to  130  comes  within  section  27  of  the  Act 
of  1891.  Therefore  I  say  that  the  power 
in  question  here  cannot  be  exercised  by  the 
Masters  independently  of  these  sections. 
I  hold  that  this  power  cannot  be  exer- 
cised by  the  Master. 

Yaughan  Williams,  L.  J.,  and  Eombb, 
L.J.,  concurred. 

Solicitors— Gribble,  Oddie,  Sinclair  &  Johnson. 

IBeported  by  A.  J.  Rail,  £tq., 
BarrUter-at-Zaw. 


Cozens-Habdy,  J.  '^ 

1900.  >    JOHNSON  V.  BRAGQE. 

Nov.  6,  16.       J 

Marriage  Settlement  —  Rectification  — 
Mistake — Parol  Evidence — Appointment — 
If^on-execution  of  Power  —  Statute  of 
Fravda  (29  Car.  2.  c.  3),  «.  4. 

The  Staitde  of  Frauds  is  not  a  valid 
-defence  to  an  action  for  the  rectification  of 
a  marriage  settlement  where  there  is  satis- 
Jactory  parol  evidence  of  a  mistake  made  in 
drawing  up  the  settlement,  and  of  an  in- 
tention  to  include  a  fund  over  which  the  hus- 
band had  a  potoer  of  appointment.  Such  an 
action  is  not  one  seeking  "  to  charge  any 
person  upon  any  agreement  m^xde  upon 
consideration  of  marriage'^  within  sec- 
tion i  of  the  statute.  The  settlemmt,  being 
binder  seed,  wiU,  when  rectified,  operate  as 
a  valid  exercise  of  the  power  of  appointment 
■over  the  fund. 

The  plaintiff  was  Eliza  Madeline  Flo- 
rence Johnson,  widow,  and  formerly  the 
wife  of  John  Walter  Hawkesworth.    The 


defendants  were  the  trustees  of  the  plain- 
tiff's marriage  settlement,  and  the  children 
of  that  marriage,  or  persons  claiming  under 
them.  The  &cts  are  mainly  taken  from 
the  judgment  of  the  Court. 

On  July  16, 1865,  J.  W.  Hawkesworth 
wrote  to  his  solicitor,  William  Bowcliffe, 
a  letter  in  which  he  said  : 

''  I  have  in  contemplation  a  matrimonial 
alliance.  The  lady  has  means  of  her  own, 
and  it  is  necessary  as  a  preliminary  that 
I  should  have  a  conversation  with  her 
&ither  as  to  the  property  we  mutually 
possess  either  at  the  present  time  or  that 
is  coming  to  us  at  a  future  period.  If  the 
conversation  turns  out  satiB&ctory  I  shall 
most  probably  come  to  town  directly  to 
ask  you  to  do  what  is  necessary  on  my 
part  of  the  affair.  Meanwhile  I  shall  be 
much  obliged  if  you  will  acquaint  me  with 
my  present  and  future  means  and  pro- 
spects, in  order  that  I  may  put  your  letter 
into  the  hands  of  the  lady's  &ther.  It 
seems  to  me  desirable  also  that  you  should 
sketch  out  very  shortly  the  heads  of  a 
settlement  for  my  guidance. 

*'  The  lady  has  been  introduced  to  my 
&ther  and  mother,  and  it  is  necessary  that 
the  business  part  of  the  affair  be  imme- 
diately taken  in  hand." 

In  reply  to  this  letter,  William  Row- 
cliffe  wrote  to  J.  W.  Hawkesworth  a 
letter  dated  July  21,  1865,  of  which  the 
material  parts  are  as  follows  : 

"  I  have  now  carefully  looked  into  the 
documents,  and  am  enabled  to  answer  your 
letter  of  the  16th. 

"  (1)  Under  your  grandfather's  will  you 
will  be  absolutely  entitled,  on  the  death 
of  your  mother,  to  one  fourth  of  his  estate, 
after  deducting  5,000^.  which  was  given 
as  a  portion  by  your  grandfather  on  his 
marriage.  This  sum  may  be  estimated  in 
round  figures  at  4,000Z.  Under  the  same 
will  you  will  also  probably  become  entitled 
to  considerable  parts  of  the  shares  of  your 
three  aunts ;  this  however  depends  upon 
the  periods  of  deaths  of  severed  parties,  so 
that  no  estimate  can  be  made. 

"  (2)  Under  the  settlement  which  was 
executed  the  other  day  "  (meajiing  an  in- 
denture dated  December  9, 1864)  "you  will 
be  entitled  for  your  life  on  the  death  of 
your  father  and  mother  to  funds  amount- 
ing together  to  about  7,000?.,  and  this 
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deed  gives  you  a  power  to  settle  the  income 
on  your  wife  after  your  death  for  her  life, 
and  to  give  the  capital  among  your  chil- 
dren as  you  may  think  fit.  Failing  your 
children  you  may  give  it  as  you  please. 
Supposing  you  marry  I  think  you  may 
^bMj  give  the  lady  a  life  interest  in  the 
latter  fund,  and  I  think  you  should  settle 
all  the  personal  property  which  you  may 
derive  under  your  grandfather's  will  in 
the  same  way,  namely :  On  yourself  for 
life :  after  your  death  on  your  wife  for 
life :  after  the  death  of  the  survivor  on 
your  children  :  and  failing  these,  you  may 
give  it  to  whom  you  may  think  fit.  I 
have,  of  course,  only  stated  the  property 
to  which  you  are  absolutely  entitled,  but 
the  lady's  father  should  distinctly  under- 
stand that  your  expectations  under  your 
grandfather's  will  are  very  considerable, 
but  as  they  are  subject  to  contingencies 
they  cannot,  of  course,  be  treated  as  cer- 
tain. I  shall  be  very  glad  to  see  you,  and 
explain  the  matter  more  fully  to  you, 
which  can  be  done  more  satis&ctorily  at 
an  interview  than  by  letter ;  and  if  this 
explanation  is  not  quite  intelligible  and 
satisfifiwjtory  to  you,  I  hope  you  will  talk 
it  over  with  me  before  you  show  it  to  the 
lady's  father." 

The  lady  referred  to  in  these  letters 
was  the  plaintiff. 

''  The  settlement  which  was  executed 
the  other  day,"  referred  to  in  the  letter  of 
July  21,  1865,  was  an  indenture  dated  De- 
cember 9,  1864)  under  which  Mr.  Hawkes- 
worth,  subject  to  the  life  interests  of  his 
father  and  mother,  was  entitled  to  the 
income  for  his  life  of  certain  trust  funds, 
with  power  by  deed  or  will  to  appoint  a 
life  interest  to  any  wife  who  might  survive 
him,  and,  subject  thereto,  the  trust  funds 
were  settled  upon  Mr.  Hawkesworth's 
children  as  he  should  by  deed  or  will 
appoint,  and  in  default  for  his  children  at 
twenty-one  or  marriage. 

On  July  25,  1865,  Mr.  Hawkesworth 
replied  thanking  Mr.  Kowcliffe  for  his 
letter,  which  contained  all  the  information 
he  required,  and  saying  that  he  would 
probably  see  Mr.  Rowcliffe  in  the  course 
of  a  short  time.  According  to  the  evi- 
dence of  the  plaintiff,  which  was  accepted 
by  the  Court,  the  result  of  various  con- 
versations  was  that   Mr.   Hawkesworth 


said  he  would  settle  about  1 1 ,000Z.,  coming, 
as  to  7,000Z.y  from  the  settlement  made 
by  his  parents  on  December  9,  1864,  and, 
as  to  4,000/.,  from  his  grandfEither's 
will.  A  solicitor  friend  of  the  family 
was  applied  to  by  the  plaintiff's  fiither. 
Mr.  Bowcliffe's  letter  was  read  over  to 
him,  and  he  was  asked  to  prepare  the 
necessary  document.  The  solicitor  friend 
took  Mr.  Bowcliffe's  letter  and,  in  pursu- 
ance of  the  instructions  therein  contained, 
prepared  the  settlement  of  August  5, 1865, 
which  was  subsequently  signed  by  all  par- 
ties, and  was  under  seal.  This  settlement 
was  entirely  in  the  handwriting  of  the 
solicitor  friend,  and,  so  fietr  as  material, 
was  as  follows :  After  reciting  that  a  mar- 
riage had  been  agreed  upon  between  John 
Walter  Hawkesworth  and  the  plaintiff, 
and  that  it  had  been  mutually  agreed  and 
arranged  by  and  between  the  parties  to 
the  said  articles  in  manner  following,  that 
was  to  say  :  *'  The  properties  subject  to 
this  agreement  and  to  be  subject  to  and 
included  in  the  more  formal  settlement 
hereby  agreed  and  intended  to  be  made, 
shall  consist,  on  the  part  of  the  said  John 
Walter  Hawkesworth,  of  two  several  sums 
of  money  to  which  he  is  entitled  under 
the  will  of  his  maternal  grandfather,  John 
Walmesley,  after  and  subject  to  the  life 
interests  of  his  father  and  mother,  or  of 
one  of  them  therein,  and  which  sums 
are  now  estimated  for  the  purposes  of 
this  agreement  and  of  the  settlement  to 
be  hereafter  made  as  aforesaid,  as  not 
exceeding  the  sums  of  4,000/.  and 
7,000/.  respectively."  And  it  was  agreed 
that  *^  the  property  of  the  said  John 
Walter  Hawkesworth  "  should  be  settled 
upon  trust  for  himself  for  life,  and  after 
his  decease  upon  trust  for  the  plaintiff  for 
her  life,  and  subject  thereto  the  property 
was  to  be  settled  upon  their  children  and 
issue  as  J.  W.  Hawkesworth  and  the  plain- 
tiff should  by  deed  or  deeds,  without  power 
of  revocation,  jointly  appoint,  or  as  the 
survivor  should  by  deed  or  will  appoint, 
and  in  defeiult  of  appointment  among  the 
children  and  issue  equally  as  tenants  in 
common;  and  if  there  i^ould  be  none 
living  to  attain  twenty-one  or  marriage, 
then  the  property  of  J.  W.  Hawkesworth 
was  to  go  to  him,  his  executors,  admini- 
strators, and  assigns.  On  August  7, 1865, 
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the  marriage  took  place.  No  farther 
formal  settlement  was  ever  executed  pur- 
suant to  these  articles.  By  a  deed  of 
November  2, 1891,  Mr.  and  Mrs.Hawke8- 
worth,  on  the  occasion  of  the  marriage  of 
one  of  their  daughters,  appointed  one- 
eighth  of  the  trust  property  in  her  favour 
after  the  decease  of  the  survivor  of  her 
parents.  By  a  further  deed  of  January  15, 

1898,  Mr.  and  Mrs.  Hawkesworth  ap- 
pointed trustees  of  the  settlement,  and, 
in  exercise  of  the  power  of  appointment 
conferred  by  the  articles,  also  appointed 
that  the  remaining  seven  eighth  parts  of 
the  property  subject  to  the  settlement 
should,  after  the  death  of  the  survivor  of 
Mr.  and  Mrs.  Hawkesworth,  be  held  for  the 
remaining  seven  children  in  equal  shares. 

On  January  31,  1898,  Mr.  Hawkes- 
worth died,  and  questions  having  arisen 
as  to  the  construction  of  the  articles  of 
settlement,  in  particular  as  to  whether 
the  plaintiff  was  entitled  to  a  life  interest 
in  the  7,000^.,  an  originating  summons 
was  issued  before  North,  J.     On  April  26, 

1899,  the  Court  declared  that  the  whole 
of  the  share  of  J.  W.  Hawkesworth  under 
the  will  of  J.  Walmesley,  not  exceeding 
11,000/.,  was  bound  by  the  articles,  and 
the  Court  declared  that  the  articles  did 
not  operate  as  an  exercise  of  the  power  of 
appointment  in  favour  of  the  plaintiff, 
llie  present  action  was  accordingly  com- 
menced by  the  plaintiff  for  the  rectifica- 
tion of  the  settlement,  and,  so  far  as 
necessary,  of  the  deed  of  January  15, 
1898,  (a)  by  the  insertion,  after  the  words 
**  two  several  sums  of  money  to  which  he 
was  entitled  under  the  will  of  his  maternal 
grandfather  John  Walmesley,"  of  the 
words  **and  the  settlement  made  by 
his  parents,  dated  December  9,  1864, 
respectively  "  ;  (5)  by  the  insertion,  after 
the  words  '*  the  property  of  the  said  John 
Walter  Hawkesworth,''  of  the  words  "  or 
which  he  had  power  to  appoint.''  The  effect 
of  the  proposed  alterations  would  be  to  give 
the  plaintiff  a  life  interest  in  the  7,000/. 

The  plaintiff  gave  evidence  as  to  the 
intention  of  the  parties  to  the  articles  and 
of  the  mistake  which  was  made. 

Vernon  Smith,  Q,C.,  and  Gatey,  for 
the  plaintiff. — The  evidence  is  clear  as  to 
the  intention  of  the  husband,  and  it  was 


acted  upon  by  the  deeds  of  November, 
1891,  and  January,  1898.     The  plea  of 
the  Statute  of  Frauds  is  not  valid.     The 
case  is  outside  the  statute  altogether,  as 
this  is  not  an  action  whereby  it  is  sought 
*'  to  charge  any  person  upon  any  agree- 
ment made  upon   consideration  of  mar- 
riage "  within  the  meaning  of  section  4. 
The  question  is  what  property  was  in- 
tended to  be  settled,  and  parol  evidence 
hem  always  been  admitted  for  the  purpose 
of  the  rectification  of  a  settlement  owing 
to  an   accidental  slip  or   mistake.     The 
letters  which  passed  at  the  time  are  also 
abundant  corroboration  of  the  intention. 
The  document  should  be  put  in  the  form 
in   which  it  was  intended  to  be  drawn. 
As  to  the  other  defence  that  equity  will 
not  assist  the  non- execution  of  a  power, 
that  is  inapplicable,  as  there  was  a  valid 
execution  of  the  power  ;  the  only  question 
is  over  what  property  it  operated.     Once 
the  property  is  ascertained,  nothing  more 
is  required  to  be  done.     The  Court  will 
assist  an  imperfect  or  defective  execution 
of  a  power — Shannon  v.  Bradstreet  [isoaj.^ 
£ve^  Q,C,,  and  R,  J.  Parker j  for  some 
of  the  defendants. — The  Statute  of  Frauds 
is  a  good  plea.     There  is  no  agreement  by 
the   husband   to   exercise   this  power  of 
appointment  in   favour  of  the  plaintiff. 
Her  case  is  that  words  must  be  inserted. 
There  is  no  part  performance  referable  to 
the   agreement   which   is    sought    to   be 
enforced.      In    Olley    v.    Fisher    [isse]  * 
North,  J.,  said  that  the  Statute  of  Frauds 
could  not  be  pleaded,  because  there  had 
been   part  performance.     Secondly,   will 
the  Court  now,   after  the  death  of  the 
husband,  who  was  the  donee  of  the  power, 
aid  the  execution  of  a  power  which  has 
never  been  executed  1     The  Court  is  asked 
to  read  into  the  articles  the  exercise  of  a 
power  which  North,  J.,  held  was  never 
exercised.     The  plaintiff  is  bound  by  that 
decision.     It  is  not  assisting  the  defective 
execution   of   a  power — ToUet  v.   ToUet 
[l728].^     No  action  will  lie  for  the  specific 
performance  of  the  execution  of  a  power — 
Farwell    on  Powers   (2nd  ed.),  pp.  333, 
335,  336;   Coffin  v.  Cooper  [i865j,<  and 

(1)  1  Sch.&Lef.  52,  60,  63. 

(2)  56  L.  J.  Ch.  208 ;  34  Ch.  D.  367. 

(3)  2  P.  Wms.  489. 

(4)  34  L.  J.  Ch.  629 ;  2  Dr.  &  Sm.  366. 
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Palmer  v.  Locke  [I880].*  The  remedy,  if 
any,  is  for  damages  for  breach  of  a  cove- 
nant to  execute  the  power. 

Edvxvrd  Ford,  for  beneficiaries  under 
the  settlement. 

Curtia  Pricey  for  a  purchaser  of  the 
interest  of  one  of  the  beneficiaries,  re- 
ferred to  Fowler  v.  Fowler  [l859].* 

Verrwn  Smithy  Q,C,,  in  reply,  referred 
to  Bedford  (Duke)  v.  Ahercom  {Marquis 
f  1836].^   The  Statute  of  Frauds  must  not 
be  used  as  a  means  of  fraud. 

Cur.  adv,  wiU, 

Nov,  16. — Cozbns-Hardy,  J. — This  is  an 
action  seeking  rectification  of  a  marriage 
settlement  under  somewhat  peculiar  cir- 
cumstances. The  plaintifif  is  the  lady 
whom  Mr.  Hawkesworth  intended  to 
marry  and  did  marry,  and  the  letter  of 
July  16,  1865,  was  written  from  her 
father's  house.  [His  Lordship  read  the 
letters  relating  to  the  preparation  of  the 
settlement  and  the  articles  themselves, 
and  stated  the  other  facts.] 

The  plaintiff,  who  is  the  only  survivor 
of  the  parties  to  the  transaction,  gave  her 
evidence  in  a  manner  which  satisfied  me 
that  she  is  a  witness  of  truth.  I  accept 
her  statements  as  to  what  took  place.  She 
seeks  to  have  the  settlement  rectified  so 
as  to  give  her  a  life  interest  in  the  7,000Z. 
Some  of  the  defendants  dispute  the  plain- 
tiff's claim;  others  do  not  contest  it. 
Now,  I  am  satisfied  by  the  evidence  that 
it  was  intended  by  all  parties  that  the 
settlement  should  operate  in  fieivour  of  the 
plaintiff  upon  the  two  sums  of  4,000^.  and 
7,000Z.  mentioned  in  Mr.  Eowdiffe's  letter 
of  July  21,  1865,  and  that  the  power  of 
appointment  which  Mr.  Hawkesworth 
possessed  over  the  7,000Z.  should  be  exer- 
cised by  the  settlement,  and  that  all 
parties  thought  it  had  been  exercised 
thereby,  and  that  Mr.  Hawkesworth  died 
in  this  belief,  but  that  a  mistake  was  made 
by  the  solicitor  friend  who  treated  the 
IfiOOl.  as  coming  from  the  same  source 
as  the  4,000;.  This  being  so,  I  think  I 
ought  to  rectify  the  settlement  unless  I 
am  prevented  by  reason  of  two  objections 
which  were  strenuously  urged  before  me. 

(5)  60  L.  J.  Ch.  113 ;  15  Ch.  D.  294. 

(6)  4  De  G.  &  J.  250. 

(7)  5  L.  J.  Ch.  230 ;  1  Myl.  &  Cr.  312. 


In  the  first  place,  the  Statute  of  Frauds 
is  pleaded,  and  it  is  contended  that  a 
marriage  settlement  cannot  be  rectified  on 
parol  evidence.  In  the  second  place  it  is . 
contended  that,  as  Mr.  Justice  North  has 
decided  that  the  power  of  appointment 
was  not  exercised,  the  Court,  according 
to  well-settled  rules,  cannot  give  relief 
against  a  non-execution,  as  distinct  from 
an  imperfect  execution  of  a  power. 
Now,  the  plea  of  the  Statute  of  Frauds 
somewhat  surprised  me,  for  the  books  are 
full  of  cases  in  which  marriage  settlements 
and  conveyances  of  land  have  been  recti- 
fied on  parol  evidence.  But  I  was  told 
that  the  Statute  of  Frauds  had  not  been 
pleaded  in  those  cases,  although  it  might 
have  been.  The  reason  why  the  Statute 
of  Frauds  was  not  pleaded  in  modern  cases 
is  because  it  was  settled  at  least  a  centuiy 
and  a-half  ago  that  parol  evidence  is 
admissible  in  an  action  to  rectify  a 
mistake  in  a  marriage  settlement,  not- 
withstanding the  Statute  of  Frauds. 
Such  an  action  is  not  one  seeking  *'  to 
charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage" 
within  the  meaning  of  section  4.  In 
Thomcba  v.  Dame  [i757]  *  the  bill  was  to 
rectify  a  mistake  in  a  conveyance.  The 
evidence  of  the  attorney  who  received  the 
instructions  to  prepare  the  deed,  and  did 
prepare  the  deed,  was  held  admissible, 
though  in  that  case  not  sufficient.  Sir 
Thomas  Clarkesays,  "The  objection  is,  that 
it  is  a  direct  contradiction  to  the  Statute 
of  Frauds;  but  I  am  clear  it  may  be 
read.  Parol  evidence  is  admitted  for 
several  purposes :  It  is  allowed  to  rebut 
an  equity.  It  is  often  admitted  to  prove 
an  original  fraud,  or  mistake."  See  also 
Rogers  v.  Earl\\lbl^ ^  and  SugderCs  Vendors 
arid  Purchasers  (14th  ed.),  p.  172.  In 
Alexander  v.  Crosbie  [l836],*^  which  was  a 
suit  to  rectify  a  settlement.  Sir  £.  Sugden 
says  :  "  In  all  the  cases,  perhaps,  in  which 
the  Court  has  reformed  a  settlement,  there 
has  been  something  beyond  the  parol 
evidence,  such,  for  instance,  as  the  in- 
structions for  preparing  the  conveyance  or 
a  note  by  the  attorney,  and  the  mistake 
properly  accounted  for;   but  the  Court 

(8)  1  Dicken,  301. 

(9)  1  Dicken,  294. 

(10)  LI.  Sc  G.  (Sagden),  145. 
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wotddy  I  think,  act  where  the  mistake  is 
clearly  established  by  parol  evidence,  even 
though  there  is  nothing  in  writing,  to 
which  the  parol  evidence  may  attach/' 
See  also  M^Cormack  v.  M^Cormack  [1877].  *  * 
In  Stan/$  Equity  Jurisprudence  ( 1 2th  ed.), 
8.  158,  it  is  laid  down  that  "  the  excep- 
tions to  the  rule  "  (rejecting  parol  evidence 
to  contradict  written  documents)  '*  origi- 
nating in  accident  and  mistake,  have  been 
equally  applied  to  written  instruments 
within  and  without  the  Statute  of  Frauds." 
In  my  opinion  the  Statute  of  Frauds  is 
not  a  valid  defence. 

As  to  the  second  objection,  I  am  unable 
to  appreciate  its  force.  The  instrument 
of  August  6,  1865,  is  under  seal.  No 
further  deed  will  be  required.  The  deed, 
when  rectified  by  inserting  the  few  words 
needed  to  correct  the  blunder  made  by  the 
solicitor  friend,  will  be  a  perfectly  valid 
appointment.  The  jurisdiction  I  am  asked 
to  exoxnse  does  not  depend  upon  any 
doctrine  peculiar  to  powers.  When  once 
the  deed  is  made  to  accord  with  what  I 
find  to  have  been  the  real  bai*gain  and 
intention  of  all  parties  to  it,  no  further 
relief  will  be  needed. 

The  result  is  that  I  must  grant  the 
relief  asked  by  the  plaintiff.  I  shall 
declare  that  the  deed  of  August  6,  1865, 
was,  in  the  particulars  hereinafter  speci- 
fied, executed  under  mistake,  and  that  the 
deed  ought  to  be  rectified  by  reading  the 
same  as  if  in  the  recital,  after  the  words 
"  under  the  will  of  his  maternal  grand- 
father John  Walmesley ''  there  had  been 
added  the  words  *'  and  of  the  settlement 
made  by  his  parents  dated  the  9th  of  De- 
cember 1864  respectively";  and  1  shdl 
order  a  copy  of  this  declaration  to  be 
indorsed  upon  the  settlement. 


Solicitors — Skewes-Coz,  Nash  &  Co.,  for  plain- 
tiff;  Nye,  Moreton  &  Clowes,  for  J.  K.  Nye 
k,  Treacher,  Brighton  ;  Arkcoll,  Cockell  & 
Chadwick,  for  defendants. 

{Beported  hy  G,  Macan,  Esq., 
Barritter-at-Zaw. 


YCB,  J.  ") 
1900.  [ 
7.  6, 14. ) 


JOTCE,   J. 

1900. 
Nov. 


HABE  AND   O  MORE  S 

CONTRACT,  In  re. 


(11)  1  L.  B.  Jr.  119. 


Vendor  and  Purehaaer — Misdescription 
in  Particulars — Verbid  EectificoUion  by 
Auctioneer — Statement  not  Heaard  by  Pur- 
chaser— Specific  Perform4ince — Compensa- 
tion— Injustice  to  Vendor, 

The  Court  unll  not  enforce  specific  per- 
formance of  a  contract  for  sale  where^ 
owing  to  a  mistake  on  the  part  of  the 
defendant^  ivjustice  would  be  done  to  him 
by  a  decree  for  that  purpose. 

Accordingly f  where  in  a  purchaser's 
action  for  specific  performance,  tjoith  com- 
pensation fur  a  material  misdescription  in 
the  particulars  of  sale,  it  appeared  that  the 
auctioneer  had  before  the  biddings  com- 
menced drawn  attention  to  and  rectified 
the  misdescription,  but  that  the  purdMser 
had  not  heard  his  statement,  the  Cowrt, 
notwithstanding  a  condition  for  compen- 
sation in  that  behalf,  dismissed  the  action 
and  rescinded  the  contract, 

Manser  v.  Back  (6  Hare,  443)  appUed. 

Trial  of  action  with  witnesses. 

These  proceedings  originated  as  a  pur- 
chaser's vendor  and  purchaser  summons 
for  compensation  in  respect  of  misdescrip- 
tion in  the  particulars  of  sale  of  certain 
property  comprised  in  a  contract  of  March 
23,  1900,  and  made  between  Mary 
Hare  of  the  one  part,  and  Evan  O'More, 
the  purchaser,  of  the  other  part. 

Stirling,  J.,  in  chambers,  ordered  the 
summons  to  be  set  down  as  a  witness 
action  in  order  that  evidence  of  what 
happened  at  the  auction  might  be  gone 
into ;  the  action  to  be  treated  as  the 
purchaser's  action  for  specific  performance 
with  compensation. 

The  property  in  question  constituted 
lot  5  in  the  particulars  of  sale.  Lot  4 
was  described  in  the  particulars  as  con- 
taining *^Four  capital  private  houses, 
each  with  hall  entrance,  gardens  and  out- 
buildings in  the  rear."  Lot  5  was  de- 
scribed as  containing  ''Four  similar 
houses  adjoining  the  last  lot."  The  rental 
of  lot  4  was  stated  to  be  121,  16«.,  that 
of  lot  5  to  be  67/.  128.  The  purchaser 
obtained  a  copy  of  the  particulars  of  sale, 
and  inspected  the  houses  comprised  in 
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lot  4  before  the  auction ,  and  noted  that 
the  houses  had  waterclosets.  Seeing  that 
lot  5  was  described  as  containing  *'  simi- 
lar houses,"  he  did  not  inspect  them. 
The  houses,  in  fact,  were  not  similar,  those 
in  lot  5  having  no  hall- entrances  or 
waterclosets.  Lot  5  was  knocked  down  to 
the  purchaser  at  5802.,  and  he  signed  the 
contract  annexed  to  the  particulars  and 
conditions  of  sale.  Upon  discovering 
that  the  property  had  been  misdescribed 
in  the  particulars,  he  applied  to  the 
vendor  for  771.  compensation,  which  was 
refused,  and  thereupon  these  proceedings 
were  instituted. 

The  conditions  of  sale  provided  (inter 
alia)  that  any  error,  misstatement,  or 
omission  in  the  particulars  should  not 
annul  the  sale,  but  if  pointed  out  before 
the  completion  of  the  purchase,  and  not 
otherwise,  should  form  the  subject  of 
compensation,  which  should  be  allowed  by 
the  vendor  or  purchaser  as  the  case  might 
require. 

At  the  trial  of  the  action,  it  appeared 
from  the  evidence  of  the  auctioneer,  cor- 
roborated by  other  witnesses,  that  before 
putting  lot  5  up  for  sale  he  more  than 
once  called  attention  to  the  dissimilarity 
between  the  houses  and  the  consequent 
difference  in  the  rentals.  A  written 
statement  by  the  auctioneers  to  the  effect 
that  he  had  done  this  was  asked  for  by 
the  purchaser's  solicitor  when  investi- 
gating the  title,  and  such  a  statement 
was  furnished  accordingly. 

The  purchaser,  on  the  other  hand,  said 
that  no  such  statement  was  made,  or  that, 
if  made,  it  was  not  heard  by  him. 

Jollj/,  for  the  purchaser. — Evidence 
to  vary  the  particulars  of  sale  is  in- 
admissible on  the  part  of  the  defendant — 
Dart' a  Vendors  arid  Purchasers  (6th  ed.), 
p.  124,  and  Gunnis  v.  Erhart  [l789],^  re- 
ferred to  with  approval  in  Ogihie  v. 
Foljamhe  [l8l7].^  Moreover,  even  if  the 
purchaser  had  been  aware  of  the  mis- 
statement in  the  particulars,  the  vendor 
would  not  thereby  be  relieved  from  mak- 
ing him  compensation  according  to  the 
condition — Lett  v.   Handall  [i883].^     In 

(1)  1  H.  Bl.  289. 

(2)  3  Mer.  63. 

(3)  49  L.  T.  71. 


this  case  the  purchaser  did  not  hear  the 
statement  in  the  auction-room,  and  so  this 
case  is  different  from  Edwards  to  Daniel 
Sykes  dc  Co.,  In  re  [l89o],^  where  he  was 
taken  to  have  heard  the  auctioneer's 
statement,  and  was  refused  compensation. 
Manser  y,Back  [l848]^  is  distinguishable; 
that  was  a  case  of  hardship  and  mistake, 
and,  moreover,  the  auctioneer  had  no  au- 
thority to  sign  the  original  unaltered  con- 
tract. 

E,  P.  Hewitt,  for  the  vendor. — Gunnis 
V.  Erhart  ^  was  an  action  on  the  case.  In 
equity,  evidence  of  the  alteration  of  the 
particulars  at  the  time  of  sale  is  admis- 
sible on  behalf  of  the  vendor  when  defen- 
dant— Tovmshend  (Lord)  v.  Stangroom 
[l80l]  ^  and  SugdeifCs  Vendors  and  Pur- 
chasers, p.  161-2.  Manser  v.  Back^  was 
a  case  where  the  particulars  were  altered, 
and  the  purchaser  did  not  hear  or  know 
of  the  alterations ;  there  evidence  of  the 
alterations  was  admitted,  and  the  Court 
refused  to  decree  specific  performance 
without  the  alterations  against  the  vendor. 
I  rely  on  that  case.  Lett  v.  Randall '  does 
not  apply.  The  decision  there  was  merely 
that  the  purchaser's  knowledge  of  the 
misdescription  did  not  prevent  him  from 
enforcing  the  contract. 

Jolly  replied. 

Cur»  adv.  vuU. 

Nov.  14. — Joyce,  J.,  stated  the  fects, 
and  continued  :  It  is  clear  that,  whether 
the  houses  were  similar  or  not,  they  were 
not  alike  in  every  respect.  The  house  in 
lot  5  had  neither  hall  entrances  nor 
waterclosets,  and  the  houses  in  lot  4  had 
both.  That  seems  to  me  to  be  a  material 
difference  affecting  the  value  of  the  houses 
in  lot  5,  and  if  it  had  not  been  material 
I  do  not  see  why  the  auctioneer  should 
have  taken  the  trouble  to  explain  the 
difference  before  putting  lot  5  up  for  sale. 
I  think,  therefore,  that  there  was,  by  in- 
advertence or  otherwise,  a  material  mis- 
description of  the  property  in  the  parti- 
culars of  sale.  On  the  facts  I  find  that 
in  the  auction-room  a  distinct  statement 
was  clearly  made  more  than  once  by  the 
auctioneer  to  the  effect  that  there  was  a 

(4)  62  L.  T.  445. 
(6)  6  Hare,  443. 
(6)  6  Ves.  328. 
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diffiarence  between  the  houses  in  lot  5 
and  those  in  lot  4,  and  he  gave  that 
difference  as  the,  reason  for  the  smaller 
rental  derived  from  lot  5.  At  the  same 
time  I  cannot  say,  and  I  do  not  find  as  a 
facty  that  the  purchaser  heard  the  state- 
ment. 

The  question  therefore  arises  whether, 
when  such  a  statement  is  made  clearly 
by  the  auctioneer  in  the  auction-room, 
and  it  is  not  shewn  that  the  purchaser 
to  whom  the  property  is  knocked  down 
did  hear  such  statement,  the  circum- 
stances are  such  as  to  render  it  inequit- 
able to  decree  specific  performance  with 
<»mpensation  against  the  vendor.  The 
case  of  Manser  v.  Back  ^  was  cited  to  me, 
and  I  reserved  judgment  in  order  to 
consider  that  case,  because  it  has  been 
suggested  that  it  had  not  been  followed 
in  any  subsequent  case.  Now,  I  think 
that  Maruer  v.  Back,^  if  it  be  good 
law,  is  a  clear  authority  for  the  vendor  to 
be  let  off  the  contract  in  such  a  case  as 
this.  In  that  case  the  printed  particulars 
were  altered  previously  to  the  sale,  and 
several  of  the  altered  copies  of  the  par- 
ticulars were  laid  on  the  table  in  the 
auction-room,  and  before  the  biddings 
oommenced  the  auctioneer  read  aloud  a 
<»py  as  altered,  but  the  party  who 
became  the  purchaser  did  not  hear  or 
notice  the  alteration,  and  the  Court  held 
that,  in  the  circumstances,  it  was  not 
equitable  to  compel  the  vendor  to  specifi- 
csJly  perform  the  contract.  That  case 
was  cited  with  approval  by  Lord  Justice 
Baggallay  in  Tamplin  v.  James  [isso],'^  and 
it  is  treated  by  all  the  text- books  as  being 
the  law,  and,  if  I  may  say  so,  I  entirely 
agree  with  it.  That  being  so,  I  am 
bound  to  conclude  that  the  vendor  cannot 
be  compelled  to  specifically  perform  this 
contract  with  compensation. 

Lett  V.  BandaM,^  which  was  cited  to 
me,  does  not  affect  this  case,  for  all  that 
the  Court  there  held  was  that  the  mere 
&ct  that  the  purchaser  knew  of  the  mis- 
description did  not  prevent  him  from 
enforcing  the  contract.  The  case  of 
Bdtoaards  to  Daniel  Sykes  <lc  Co,^  In  re^ 
which  was  referred  to,  also  does  not  affect 
this  case,  for  there  there  was  no  evidence 
that  the  purchaser  did  not  hear  the  verbal 
(7)  15  Ch.  D.  215. 
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statement  of  the  auctioneer,  and  Mr. 
Justice  Chitty  held  that  he  must  be 
taken  to  have  heard  it.  I  hold,  there- 
fore, that  the  purchaser  cannot  have 
specific  performance  of  this  contract  with 
compensation.  There  must  be  rescission 
of  the  contract  and  return  of  the  deposit, 
and  I  give  the  purchaser  the  costs  of  in- 
vestigating the  title  down  to  the  time 
when  the  auctioneer  s  statement  was  fur- 
nished. 


Solicitors— Sharpe.  Parker  &  Co.,  agents  for 
Lowe  &  Jolly,  BirmiDgham,  for  pnrchaser; 
Preston,  Stow  &  Preston,  agents  for  Jacob 
Rowlands  &  Sons,  Birmingham,  for  vendor. 

\Rejported  by  R.  J.  A.  Morrisojit  Esq., 
Barritter-at-Law, 


?BLL,  J.  ) 

900.       [ 
U,15.) 


Fabwbll,  J. ' 

1900. 
Nov. 


DE  VERGES  V,  SANDEMAN, 
CLABK  AND  CO. 


Mortgage  —  Shares —  Fluctuating  Secu- 
riiy^  Implied  Power  of  Sale  after  Reason- 
aUe  Time — Sale  of  Part  of  Security — 
Preservation  of  Remainder. 

A^  mortgagee  of  shares  in  a  company  has 
a/n  implied  general  power ^  in  the  absence  of 
express  agreement,  to  sell  the  shares  after 
the  lapse  of  a  reasonable  time  for  the  repay- 
ment of  the  mortgage-mxmey, 

A  m/yrtgagee  of  shares  is  justified  at 
any  tims  in  selling  part  of  his  security  in 
order  to  make  payments  necessary  fw  the 
preservation  of  the  remainder. 

Trial  of  action. 

In  July,  1897,  the  plaintiff;  who  was  a 
Spaniard  resident  in  Spain,  instructed  the 
defendants,  who  were  members  of  the 
London  Stock  Exchange,  to  purchase  for 
him  400  shares  in  the  Central  Boulder 
Gold  Mines  Co.  200^.  of  the  purchase- 
money  for  these  400  shares  was  paid 
about  the  time  of  the  purchase  by  the 
plaintiff;  but  the  balance  of  337^.  ISs.  6d, 
was  provided  by  the  defendants  out  of 
their  own  moneys  on  a  verbal  agreement 
with  the  plaintiff  that  the  400  shares  in 
question  should  be  transferred  into  the 
names  of  N.  S.  Stott  and  T.  Sandeman— 
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both  of  them  members  of  the  defendants' 
firm — to  be  held  by  them  on  the  defen- 
dants' behalf  by  way  of  mortgage  to  secure 
the  balance  so  due  to  them  from  the 
plaintiff. 

On  August  31,  1897,  the  defendants 
wrote  to  the  plaintiff  a  letter  pressing  for 
payment  of  the  balance  of  337^.  ISs.  6d., 
and  stating  that,  if  the  money  were  not 
paid  by  September  15,  "we  shall  deem 
ourselves  at  liberty  to  sell,  at  our  discretion 
as  to  date,  and  at  the  then  market  price, 
the  shares  we  hold."  To  this  letter  the 
plaintiff  replied  on  October  12,  1897, 
apologising  for  the  delay  in  payment, 
enclosing  a  cheque  for  50/.  by  way  of 
account,  and  requesting  the  defendants  to 
purchase  for  him  100  further  shares.  The 
letter,  however,  contained  no  reference  to 
the  threat  of  the  defendants  to  sell  the 
400  shares  first  mentioned. 

The  defendants  subsequently  purchased 
for  the  plaintiff  on  or  about  October  20 
and  29,  1897,  two  several  blocks  of  100 
and  200  further  shares  in  the  Central 
Boulder  Gold  Mines  Co.,  at  a  total  price 
of  4:091.  198.  Qd.  On  October  22  and 
November  30,  1897,  the  plaintiff  for- 
warded to  the  defendants^  by  way  of 
payment  on  account,  two  several  sums  of 
1261.  158.  and  12/.  3«.  lOd,  thus  leaving 
a  balance  of  558/.  19^.  2d.  due  to  the 
defendants  on  the  whole  transaction.  No 
further  payment  on  account  of  this 
balance  of  558/.  19«.  2d.  was  made  on 
behalf  of  the  plaintiff.  The  two  further 
blocks  of  100  and  200  shares  purchased 
for  the  plaintiff  were  transferred  into  the 
naipes  of  N.  S.  Stott  and  T.  Sandeman, 
and  were  held  by  them  on  the  defendants' 
behalf  by  way  of  mortgage  to  secure  the 
balance  due  to  them  from  the  plaintiff. 

On  or  about  June  9,  1898,  the  defen- 
dants received  a  circular  from  the  Central 
JBoulder  Gold  Mines  Co.  containing  a 
scheme  of  reconstruction  under  which  the 
holders  of  the  700  shares  transferred  into 
the  names  of  N.  S.  Stott  and  T.  Sandeman 
would  become  entitled  on  application  to 
1,050  shares  of  1/.  each  in  a  new  company 
to  be  formed,  such  shares  to  be  credited 
with  17«.  each.  On  June  13,  1898,  the 
defendants  wrote  to  the  plaintiff  enclosing 
this  circular,  explaining  the  scheme  fully, 
and  enquiring  whether  or  not  the  plaintiff 


would  participate  in  it  and  adopt  the 
liability  of  3^.  per  share  in  respect  of  the 
700  shares.  To  this  the  plaintiff  re- 
turned no  answer,  and  in  reply  to  sub- 
sequent letters  from  the  defendants  to  the 
same  effect  and  declining  to  make  any 
further  advances  to  the  pledntiff  in  respect 
of  the  700  shares,  the  plaintiff  professed 
himself  unable  to  send  any  further  remit- 
tance. 

In  September,  1898,  the  700  shares 
were  of  little  or  no  value,  and  the  defen- 
dants believed  that  by  the  plaintiff's 
refusal  to  find  the  money  necessary  to 
take  them  up  he  had  abandoned  all 
interest  in  them,  though  he  still  remained  a 
debtor  to  them  for  the  sum  of  558/.  19«.  2d, 
Acting  on  this  belief,  and  acting  on 
tbe  further  belief  that  they  were  entitled 
to  apply  for  the  shares  in  the  new  com- 
pany in  their  own  names  and  for  their 
own  benefit,  the  defendants  applied, 
without  the  knowledge  of  the  plaintiff^ 
for  1,050  1/.  shares  in  the  new  company^ 
and  subsequently  paid  the  3^ .  per  share  in 
respect  of  the  said  shares.  In  the  Feb^ 
ruary  of  1899  the  defendants  sold  300  of 
the  new  shares  in  order  to  recoup  them- 
selves for  this  expenditure  of  3«.  per 
share;  and  in  Mcuxsh  they  sold  the 
remaining  750  shares. 

The  present  action  was  commenced  by 
the  plaintiff  against  the  defendants  on 
August  3,  1899.  The  plaintiff  claimed 
redemption  of  the  said  1,050  shares,  or^ 
in  the  alternative,  damages  for  the  wrong- 
ful sale  of  the  same. 

The  defendants,  by  their  defence,  stated 
that  they  had  believed  in  good  faith,  down 
to  the  time  of  their  taking  legal  advice 
after  the  commencement  of  the  action, 
that  they  were  entitled  to  the  said  shares 
for  their  own  benefit.  They  now,  how- 
ever, submitted  to  render  an  account  of 
the  moneys  received  by  them  in  part  pay- 
ment by  the  plaintiff  and  for  the  sale  of 
the  1,050  shares,  and  also  an  account  of 
the  moneys  advanced  by  them  on  the 
plaintiff's  behalf.  Such  accounts  shewed 
a  balance  due  on  the  whole  transaction 
from  the  defendants  to  the  plaintiff  of 
55/.  4:8.  lid,  and  this  sum  the  defendants 
now  brought  into  Court. 

The  plaintiff  alleged  that  the  value  of 
the  shares  had  greatly  increased  since  the 


Digitized  by 


Google 


Vol.  70.] 


CHANCERY  DIYI8I0K. 


49 


Db  Ybbges  v.  Sandehak,  Clabk  &  Co. 


sale  by  the  defendants  in  the  February 
and  March  of  1899. 

Robert  WaUace,  QO.,  and  G.  H.  Stut- 
JUld,  for  the  plaintiff. 

Upjohn^  Q.C.,  and  Stewart-Smith,  for 
the  defendants. — A  mortgagee  of  shares 
has  an  implied  general  power  of  sale  in 
the  absence  of  express  agreement  after 
the  lapse  of  a  reasonable  time — Tucker  v. 
Wil8(m  [1714],>  Lockwood  v.  Fwer  [l742],« 
MorriU,  In  re ;  Official  Receiver,  ex  parte 
[1886],*  Robbifu'e  Law  of  Mortgage  {IS97), 
p.  275,  and  Fisher'e  Law  of  Mortgage 
{6th  ed.),  p.  446.  France  v.  Clark  [1883]  * 
shews  that  a  previous  demand  must  be 
made  for  payment  of  the  mortgage-money, 
but  we  have  made  such  demand  here. 
The  right  of  sale  was  recognised  again  by 
Lord  Hardwicke,  L.C.,  in  Xemp  v.  Weet- 
brook  [1749],*  and  by  Malins,  V.O.,  in 
Langton  v.  Watte  [1868].®  In  this  case, 
moreover,  we  rely  on  an  implied  particular 
power,  for  the  defendant  raised  no  protest 
against  our  threat  to  sell  contained  in  the 
letter  of  August  31,  1897. 

RobeH  WaUaee,  Q.C.,  in  reply.— There 
is  no  authority  for  saying  that  a  mort- 
gagee  of  shares  in  a  company — as  opposed 
to  chattels  that  are  capable  of  being  taken 
in  actual  possession — is  justified  in  going 
outside  his  ordinary  legal  remedy  of  fore- 
closure. 

Farwbli«,  J.,  after  stating  the  facts, 
continued  :  With  regard  to  the  sale 
of  the  block  of  300  shares  in  the 
February  of  1899,  and  the  application  of 
the  proceeds  in  making  the  payment  of 
3«.  a  share  which  was  required  on  taking 
up  the  new  shares,  it  is  clear  that,  from 
whatever  point  of  view  I  regard  this 
transaction,  a  mortgagor  coming  to  this 
Court  and  asking  for  redemption  must 
allow  the  mortgagee  the  expenditure  ren* 
dered  necessary  in  order  to  obtain  the 
shares  which  the  mortgagor  seeks  to  re- 
deem.   In  my  opinion  the  mortgagee  was 

(1)  1  P.  Wms.  261 ;  ntb  mm.  WiUon  r. 
Ibffker,  5  6ro.  P.C.  193. 

(2)  2  Atk.  303. 

(3)  56  L.  J.  aB.  139 ;  18  Q.B.  D.  222. 

(4)  62  L.  J.  Ch.  362 ;  22  Ch.  830.  Affirmed, 
53  L.  J.  Cb.  585 ;  26  Ch.  D.  257. 

(5)  1  Yes.  sen.  278. 

(6)  87  L.  J.  Ch.  345  ;  L.  R.  6  £q.  165. 
Vol.  70.— Ohamc. 


not  bound  to  put  his  hand  into  his  pocket 
and  himself  find  the  money  for  the  purpose 
of  this  payment,  but  was  justified  in 
realising  enough  of  the  shares  to  make 
this  payment,  without  which  the  shares 
would  not  have  had  any  existence  at  all. 
Therefore,  from  any  point  of  view,  there  is, 
in  my  opinion,  no  question  of  wrongful 
sale  in  respect  of  these  300  shares. 

With  respect  to  the  remainder  of  the 
shares,  which  were  sold  by  the  defendants 
at  a  later  date,  the  question  arises,  Has 
the  mortgagee  of  a  share,  who  has  a  legal 
title  by  reason  of  the  shares  having  b^n 
transferred  into  his  name,  a  right,  either 
at  law  or  in  equity  or  in  both,  to  sell  those 
shares,  if  he  cannot  get  his  money  paid 
after  the  lapse  of  a  reasonable  time ) 
And  assuming  that  the  general  law  is 
against  this  right  on  the  part  of  the 
mortgagee,  there  still  arises  the  further 
question.  Is  there,  in  this  particular  case, 
any  implied  agreement  that  the  mortgagee 
shall  have  such  a  power  of  sale!  The 
general  principle  is  stated,  in  my  opinion 
accurately,  in  Robbine'  Law  of  Mortgage ^ 
vol.  i.,  at  the  bottom  of  page  275.  The 
writer  is  there  dealing  with  mortgagee  of 
stock,  and  in  my  opinion  the  shares  in 
this  company  stand  on  the  same  footing : 
**  Express  powers  were  not  formerly 
necessary  in  mortgages  of  stock,  or  in  the 
instruments  of  defeasance  executed  by  the 
transferee ;  nor  need  a  mortgagee  of  stock 
now  rely  on  his  statutory  power  in  order 
to  realise  his  security  by  sale.  If  stock  is 
itself  made  the  security  for  money,  and 
the  day  appointed  for  pa3rment  is  passed, 
the  mortgagee  may  at  once  proceed  to  sell 
the  stock,  and  repay  himself  principal  and 
interest,  without  any  authority  from  the 
mortgagor,  and  without  commencing  an 
action  of  foreclosure."  The  authority  cited 
for  that  proposition  is  the  case  of  Tucker 
V.  WUtcn.^  That  was  a  case  of  Exchequer 
annuities ;  and  Lord  Harcourt,  L.C.,  there 
took  the  view  that  there  was  no  implied 
power  of  sale  given  by  law  in  that  case — 
there  being  also  no  express  power — be- 
cause he  thought  that  such  annuities  were 
"  like  rentcharges  out  of  lands,  and  not 
like  stocks,  which  may  be  thought  to  be 
of  imaginary  value."  The  decision  wab 
reversed  by  theHouse  of  Lords;  but  I  pause 
for  a  moment  to  consider  what  the  Lord 
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Chancellor  meant  by  those  words.  It  is 
clear  to  my  mind  that  his  likening  these 
Exchequer  annuities  to  rentcharges  meant 
this :  *'  I  regard  these  annuities  as  though 
they  were  land,  or  rentcharges  issuing  out 
of  land,  to  which  the  ordinary  rules  apply, 
and  in  the  case  of  which  you  must  find  an 
express  power  of  sale/'  I  do  not,  there- 
fore, understand  these  words  as  at  all 
contesting  the  general  proposition  that, 
if  you  are  dealing  with  stocks  which  may 
be  taken  to  be  of  what  the  Lord  Chancellor 
calls  ''  imaginary  " — I  think  he  meant 
"fluctuating'' — ^value,  there  is  a  general 
power  of  sale  at  law.  That  that  is  the 
true  view  appears,  moreover,  from  a 
statement  by  Lord  Justice  Fry  in  the 
course  of  the  argument  in  MorriU^  In  re  ; 
Official  Receiver,  ex  parte,^  Tucker  v. 
Wilean  ^  had  just  been  cited  by  counsel, 
and  Lord  Justice  Fry  says:  '^ Those 
cases  are  cases  of  *■  stocks,'  not  of 
movable  chattels" — ^the  contrast  being 
not  between  stock  and  shares,  but  between 
ohoaes  in  adion  and  movable  chattels — 
matters  capable  of  manual  delivery,  and 
therefore  the  proper  subject-matter  of 
pledges,  with  which  MjorriU,  In  re,^  was 
concerned — "  and  the  ground  taken," 
continues  Lord  Justice  Fry,  "seems  to 
have  been  that,  the  value  of  stocks  being 
subject  to  fluctuations,  the  necessity  for 
obtaining  a  decree  of  foreclosure  before 
selling  would  as  a  matter  of  business 
destroy  the  security."  That  is  the  view 
of  Lord  Justice  Fry  on  this  case  of  Tucker 
V.  WUeon^;  and  that  that  is  the  true 
view,  and  the  view  adopted  by  the  House 
of  Lords  as  well  as  by  Lord  Haroourt,  L.C., 
appears  from  the  report  of  Tudker  v. 
WUeon  ^  in  the  House  of  Lords.  The 
argument  for  the  defendant,  which  was, 
as  I  infer  from  that  report,  adopted  by 
the  House,  was  this :  "  That  annuities  in 
the  Exchequer  could  not  be  said  to  differ 
materially  from  other  stocks,  the  Parlia- 
ment having  provided  a  constant  interest 
for  all  Government  securities,  as  well  as 
for  these  annuities ;  there  was  indeed  some 
difierenoe  between  them  respecting  the 
principal  money,  but  this  difference  was 
much  to  the  advantage  of  the  stocks ;  for 
there,  the  principal  was  to  be  repaid 
entirely,  whereas  the  principal  of  the 
annuities  wore  out  by  time,  and  con- 
sequently    decreased     in     value ;     and 


in  this  case,  the  funds  appropriated 
for  payment  of  these  annuities,  being 
chiefly  the  remnants  or  surplusages  of 
other  funds,  had  proved  so  deficient,  and 
were  so  uncertain,  that  the  Exchequer 
annuities  had  been  more  fluctuating  in 
value,  and  had  sunk  more  from  their 
original  price,  than  any  other  Govern- 
ment security  whatever.  That  if  the  pre- 
sent decree  should  stand,  great  incon- 
veniences must  arise  to  merchants  and 
other  traders,  whose  estates  often  consist- 
ing chiefly  of  annuities  and  other  Govern- 
ment securities,  it  had  been  much  to  their 
advantage  that  on  any  sudden  emergency 
they  could  readily  borrow  money  for  a 
short  time,  near  to  the  full  value  of  such 
securities ;  but  this  would  be  impracticable 
for  the  future,  because  no  person  would 
lend,  if  after  the  money  became  payable, 
the  security  must  be  foreclosed,  like  a 
mortgage  of  land:  besides,  under  the 
sanction  of  this  decree,  many  persons 
might  be  induced  to  bring  bills  in  Chan- 
cery, to  redeem  their  annuities  and  other 
Government  securities,  which  had  been 
previously  sold  for  the  full  value,  at  the 
time  of  such  sale ;  and  by  this  means  an 
infinite  number  of  suits  might  be  occa- 
sioned. That  it  has  always  been  the 
known  and  constant  practice,  in  the  case 
of  mortgages  of  such  securities,  where  the 
money  has  been  neglected  to  be  paid  at 
the  time  stipulated,  to  proceed  to  a  sale 
on  giving  eight  or  ten  days'  notice ;  yet 
these  annuities  were  not  sold  till  above 
two  years  after  the  money  became  pay- 
able ;  and  afber  all  reasonable  application 
had  been  used  in  the  meantime,  to  obtain 
satis&Ation  of  what  was  due  without 
selling."  Now,  to  my  mind,  it  is  plain, 
both  from  the  judgment  of  Lord  Harcourt, 
L.C.,  and  from  the  reasons  which  induced 
the  House  of  Lords  to  reverse,  as  they 
did,  the  actual  decision  of  the  Lord 
Chancellor,  that  the  foundation  of  the 
decision  in  the  House  of  Lords  was 
this — ^that  it  was  a  well-known  prac^ 
tice  two  centuries  ago  that  stocks  and 
other  securities  of  a  fluctuating  value — 
there  were  not  at  that  time  many  of  them 
— should,  if  mortgaged,  carry  with  them 
a  power  of  sale  on  the  part  of  their  holder 
after  the  lapse  of  a  reasonable  time  for  the 
payment  of  the  money  and  after  failure 
to  pay  within  a  reasonable  time.    No  ex- 
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press  powers  of  sale  were  required,  and 
none  were  given.  In  my  opinion  that  is 
still  the  law.  I  adopt  the  statement  of 
the  law  in  RcithinaU  Law  of  MartgagSj  on 
page  275,  and  I  think  that  that  statement 
is  justified  by  the  decision  of  Lord  Chan- 
cellor Harcourt. 

These  shares  are  essentially  of  the  cha- 
racter of  fluctuating  securities,  within  the 
meaning  of  the  case  of  Tucker  v.  Wilson.^ 
Further,  in  my  opinion,  the  letter  of  August 
31,  1897,  amounts  to  a  statement  by  the 
mortgagees  that  they  should  deem  them- 
selves at  liberty  to  sell  at  any  time  they 
should  think  fit,  and  at  the  then  market 
price  of  the  shares,  and  that  position  was 
not  dissented  from  in  any  way  by  the  mort- 
gagor. The  new  shares  were  bought  after 
that  date  on  the  footing  of  that  letter, 
that  letter  remaining  unchallenged.  The 
shares  were  then  retained  for  a  very  con- 
siderable period — in  fisust,  many  months — 
and  no  one  can  say  that  a  reasonable  time 
has  not  been  given  for  payment. 

If  it  were  necessary — I  do  not  think  it 
is— I  should  hold  that  there  was  also  in 
this  case  a  power  of  sale  by  agreement 
between  the  parties,  and  on  that  ground 
also  the  action  must  fail. 

Then,  the  only  question  that  remains 
is  the  question  of  costs.  On  the  issue 
already  decided,  which  is  the  sole  issue  for 
trial  in  the  action,  the  plaintiff  has  failed, 
and  he  must  pay  the  costs  of  the  action 
to  that  extent.  But  the  defendants  were 
nndonbtedly  wrong  in  the  position  that 
they  took  up  at  the  beginning ;  but  I 
do  not  consider  that  the  claim  of 
the  defendants,  although  it  cannot  be 
supported,  to  hold  the  shares  as  their 
own,  has  put  the  plaintiff  to  any 
costs  beyond  the  costs  down  to  and  in- 
cluding the  defence  to  the  action.  I  pro- 
pose to  order  that  the  defendants  should 
pay  those  costs;  I  think  that  they  are 
costs  occasioned  by  the  misconduct  of  the 
mortgagees  within  the  meaning  of  the 
authorities  on  that  subject. 

Solicitors— E.  F.  Weldon,  for  plaintiff;  Morley, 
ShizreS  &  Ck>.,  for  defendants. 

IReported  dy  J.  E.  Morris,  Esq., 
Ba/rriiter-at-Lam, 


L,  J.| 


BOBL^ND  8  TRUSTEE  V.  STEEI^ 
BBOTHEBS  AND  CO. 


Eabwell,  J, 

1900. 

Nov.  13, 

Company  —  Articles  of  Aeeociation  — 
Compuleory  Transfer  of  Shares  on  Bank- 
ruptey — Repugnancy — N'ature  of  Share  in 
Limited  Company  —  Rule  against  Per- 
petuity —  Personal  Contract  —  Fraud  on 
Bankruptcy  Law — Companies  Act^  1862 
(25  ik  26  Vict,  c.  89),  «.  16. 

A  provision  in  the  articles  ofassociaiian 
of  a  company  for  the  compulsory  transfer 
of  shares  is  neither  repugnant  to  tfia  nature 
of  personal  property  nor  obnoxious  to  the 
rule  against  perpetuity. 

The  fact  thai,  the  liability  to  such  com-' 
pulsory  transfer  is  to  arine  only  in  the 
event  of  the  shareholder's  bankruptcy^  and 
the  fact  that  the  transfer  is  to  be  effeUed  at 
a  pre-cnranged  valuation  which  may  pos- 
sibly be  less  than  the  actiud  market  value 
of  the  share  at  the  tims  of  transfer,  do  not 
in  themselves  constitute  a  fraud  upon  the 
bankruptcy  law  ;  provided  that  both  these 
provisions  are  made  without  undue  prefer- 
ence^ and  bona  fide  with  a  view  to  the 
successful  toorking  of  the  company, 

A  share  in  a  company  is  not  to  be 
regarded  as  a  sum  of  money  settled  subject 
to  certain  conditions  contained  in  the 
articles  of  association ;  but  is  to  be  regarded 
as  an  interest  in  the  company^  measured^ 
it  is  true,  for  tf^  purposes  both  of  liability 
and  interest,  by  a  certain  sum  of  money^ 
but  impressed  also  from  its  inception  with 
the  various  rights  and  liabilities  contained 
in  the  contract  entered  into  by  means  of  the 
articles  of  association  by  all  the  share- 
holders inter  se,  in  accordance  with  seC' 
turn  16  of  the  Companies  Act,  1862. 

The  rule  against  perpetuity  has  no  ap* 
plication  in  ^  case  of  personal  contracts. 

Trial  of  action. 

This  action  was  brought  by  the  trustee 
in  the  bankruptcy  of  J.  £.  Borland. 
Between  the  years  1872  and  1890  th» 
bankrupt  was  partner  in  a  firm  of  Edust 
India  merchants,  carrying  on  business  as 
merchants,  commercial  agents,  and  rice 
millers  in  London,  at  Rangoon,  and  at 
other  places  under  the  style  of'*  Steel  Bros, 
&  Co."  In  1890  this  business  was  con- 
verted into  a  private  limited  company, 
b2 
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with  a  nominal  capital  of  400,000/.  divided 
into  4,000  shares  of  100/.  each.  As  an 
equivalent  to  his  interest  in  the  former 
partnership,  the  bankrupt  received  250 
shares  in  the  new  company,  with  802. 
credited  as  paid  up  on  each  share. 

In  the  year  1897  new  articles  of  asso- 
ciation were  adopted  by  the  company  by 
special  resolution  confirmed  on  June  11, 
and  it  was  agreed  that  of  the  3,200  shares 
in  the  company  already  issued,  1,600 
(upon  which  100/.  per  share  had  been 
paid  up)  should  be  treated  as  preference 
shares,  and  the  other  1,600  (upon  which 
SOL  per  share  had  been  paid  up)  should 
be  treated  as  ordinary  shares.  The  bank- 
rupt, accordingly,  in  pursuance  of  this 
arrangement,  received  160  preference  and 
80  ordinary  shares  in  exchange  for  his 
original  holding. 

Clause  3  (d)  of  the  memorandum  of 
association  stated  that  one  of  the  objects 
for  which  the  company  was  established 
was  ''  to  transact  and  carry  on  all  kinds 
of  agency  business." 

Article  47  of  the  new  articles  of  asso- 
ciation provided  {inter  alia)  that  each  of 
the  then  respective  present  holders  of 
certain  ordinary  shares  therein  specified 
(among  which  were  the  ordinary  shares 
then  held  by  J.  £.  Borland)  should  be 
entitled  to  continue  to  hold  the  shares 
then  held  by  him,  or  any  of  them,  till  he 
should  die,  or  voluntarily  transfer  the 
same,  or  should  become  bankrupt. 
Article  48  provided  that  no  ordinary 
share  which  should  for  the  time  being 
remain  entitled  {inter  alia)  to  the  exemp- 
tion or  special  right  conferred  by 
article  47,  should  be  liable  to  be  compul- 
sorily  taken  or  purchased  under  any 
provision  of  the  articles  enabling  shares 
to  be  oompulsorily  taken  or  purchased. 

Article  49  provided  {inter  alia)  that 
none  of  Borland's  ordinary  shares  should 
be  transferred  to  any  person  not  being  a 
'*  manager  or  assistant  ** — these  being  cer- 
tain working  members  of  the  company — so 
long  as  any  '*  manager  or  assistant " 
should  be  willing  to  purchase  the  same  at 
its  "  fiftir  value." 

Article  50  provided  that,  in  order  to 
ascertain  whether  any  ''manager  or 
assistant"  were  willing  to  purchase  a 
share,  the  proposing  transferor    should 


give  notice  in  writing  (thereinafter  called 
the  transfer  notice)  to  the  company  that 
he  desired  to  transfer  the  same.  Suck 
transfer  notice  was  to  specify  the  sum 
which  the  transferor  fixed  as  the  fait 
value,  and  was  to  constitut/O  the  company 
his  agent  for  the  sale  of  the  share  to  any 
*^  manager  or  assistant "  at  the  price  so 
fixed. 

Article  52  provided  that  if  the  com- 
pany should,  within  fourteen  clear  day» 
after  being  served  with  such  transfer 
notice,  find  a  ''manager  or  assistant" 
willing  to  purchase  at  the  price  aforesaid! 
any  share  comprised  in  the  transfer  notice, 
and  should  give  notice  thereof  to  the  in- 
tending transferor,  he  should  be  bound, 
on  pa3rment  of  the  purchase-money,  to 
transfer  such  share. 

Article  53  provided  that  the  sum  fixed 
by  a  transfer  notice  as  the  fiur  price  for  a 
share  should  in  no  case  exceed  the  pav 
value  of  the  share ;  and  that  the  par  value 
of  a  share  should,  for  the  purpose  of  the 
article,  be  deemed  to  be  the  amount  paid 
up,  or  properly  credited  as  paid  up,  on 
such  share,  plus,  in  the  case  of  an  ordi- 
nary share,  (a)  a  sum  bearing  the  same 
ratio  to  the  market  value  of  the  invest- 
ments of  the  reserve  fund  account  of  the 
company  as  the  capital  paid  up  on  the 
share  sold  should  bear  to  the  total  paid-up 
ordinary  capital ;  (6)  a  sum  equal  to  one 
quarter  of  a  sum  bearing  the  same  ratio 
to  the  company's  "Plant  Depreciation 
Account"  as  the  capital  paid  upon  the 
share  sold  should  bear  to  the  total  paid- 
up  ordinary  capital;  and  (e)  interest  at 
5  per  cent,  per  annum  on  the  total  sum 
arrived  at  after  making  such  additions  aa 
aforesaid,  computed  ftom  such  times  and 
in  such  a  manner  as  were  therein  more 
particularly  specified.  And  it  was  further 
provided  by  the  same  article  that  a  cer- 
tificate of  the  auditor  of  the  company 
should  be  final  and  conclusive  on  all 
parties  as  to  the  par  value  of  any  share. 

Article  55  provided  that,  if  the  com- 
pany should  not  within  the  space  of 
fourteen  clear  days  after  being  served  with 
the  transfer  notice  find  a  "manager  or 
assistant"  willing  to  purchase  the  share 
and  give  notice  in  manner  aforesaid  (article 
52),  the  intending  transferor  should,  at 
any  time  within  three  calendar  months 
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afterwards,  be  at  liberty,  subject  to  certain 
iprovisions  therein  specified,  to  sell  and 
•transfer  the  shares,  or  those  not  placed, 
io  any  person  and  at  any  price,  provided 
that  such  price  should  not  be,  without  the 
consent  of  the  directors,  lower  than  the 
price  fixed  by  the  transferor  in  the  transfer 
notice  as  the  fair  value. 

Article  58  provided  that  in  every  case 
in  which  ordinary  shares  were  held  by  a 
person  not  being  a  "  manager  or  assistant," 
the  directors  might  at  any  time  give  to 
such  person  notice  in  writing  requiring 
him  forthwith  to  transfer  all  or  any  of 
such  shares,  and  unless  within  fourteen 
days  afterwards  he  should  give  a  transfer 
notice  in  respect  thereof^  he  should  at  the 
end  of  such  period  be  deemed  to  have 
given  such  notice  in  accordance  with 
article  50,  and  to  have  specified  the  par 
value  of  the  shares  as  defined  by  article  53 
as  the  sum  he  fixed  as  the  tisiir  value 
thereof,  and  that  the  subsequent  pro- 
ceedings might  be  taken  on  that  footing. 

Article  58a  provided  that  no  notice 
should  be  given  under  the  last  preceding 
article  requiring  the  transfer  of  any 
ordinary  share  which  was  for  the  time 
being  entitled  to  any  of  the  exemptions  or 
special  rights  conferred  by  articles  47  and 
48 ;  and  also  that  no  such  notice  should 
be  given  in  respect  of  any  ordinary  share 
whatever,  except  during  the  one  month 
next  after  a  general  meeting  of  the  com- 
pany at  which  an  annual  dividend  on  the 
ordinary  shares  had  been  either  declared, 
or,  profits  permitting,  would  have  been 
declared. 

Article  72  provided  that  general  meet- 
ings should  be  held  once  in  every  year,  at 
such  time  and  place  as  might  be  pre- 
scribed by  the  company  in  general  meet- 
ing ;  and  if  no  other  time  or  place  should 
be  prescribed,  in  the  month  of  April  in 
every  year,  at  such  time  and  place  as 
might  be  determined  by  the  directors. 

It  was  admitted  that  the  above  articles 
of  association  were  rendered  necessary  by 
the  circumstances  of  the  company  in  1897. 
Its  business  at  Rangoon  and  at  other 
foreign  places  was  carried  on  by  '^  mana- 
gers "  and  "  assistants,"  who  received  very 
small  commissions,  and  looked  to  the 
dividends  received  by  them  on  the  shares 
they  held  in  the  company  for  the  real 


remuneration  of  their  services.  The 
amount  of  these  dividends  fluctuated 
largely — for  example,  from  51Z.  per  share 
in  1893  to  21.  I2s,  6d,  a  share  in  1896  ; 
and  the  ^'managers"  and  "assistants" 
were  greatly  dissatisfied  in  1897  that  so 
large  a  proportion  of  the  profits  was 
received  by  the  non -working  members  of 
the  company.  The  new  set  of  articles 
containing  the  clauses  above  set  out  was 
accordingly  adopted,  with  a  view  to  meet- 
ing this  dissatisfaction  on  the  part  of 
persons  who  practically  controlled  the 
fortunes  of  the  company,  by  holding  out 
to  them  the  prospect  of  gradually  acquir- 
ing from  time  to  time  a  larger  interest  in 
the  capital  of  the  company.  No  sugges- 
tion of  any  kind  of  mala  fides  was  brought 
against  any  part  of  the  transaction. 

A  receiving  order  was  made  against 
Borland  on  November  14,  1899,  and  on 
February  22,  1900,  he  was  adjudicated 
bankrupt,  and  the  plaintiff  was  appointed 
trustee  of  his  estate.  At  the  date  of  his 
bankruptcy  Borland  retained  only  seventy- 
three  of  his  ordinary  shares  in  the  com- 
pany, and  he  was  not  at  the  time  a 
"  manager  or  assistant." 

On  March  7, 1900,  the  plaintiff  received 
notice  from  the  directors  of  the  company, 
in  pursuance  of  article  58,  requiring  him 
forthwith  to  give  to  the  company  a  transfer 
notice  within  the  meaning  of  article  50  in 
respect  of  the  seventy-three  ordinary 
shares  then  held  by  him ;  and  further  notice 
that,  unless,  within  fourteen  days  from 
the  receipt  thereof,  he  should  give  to  the 
company  such  transfer  notice  in  respect  of 
the  said  shares,  he  would,  at  the  expira- 
tion of  that  period,  pursuant  to  the  said 
article  58,  be  deemed  to  have  given  such 
transfer  notice  in  accordance  with  the  said 
article  50,  and  to  have  specified  the  par 
value  of  the  shares  as  defined  by  article  53 
as  the  sum  he  had  fixed  as  the  fiiir  value 
thereof,  and  that  the  subsequent  proceed- 
ings would  be  taken  on  that  footing. 

The  par  value  of  the  said  seventy- three 
shares,  calculated  in  accordance  with  the 
articles,  amounted  to  about  8,000/.  The 
dividend  paid  for  the  year  1899  in  respect 
of  the  said  seventy-three  ordinary  shares 
was  2,1 90Z.,  which  was  at  the  rate  of 
37^  per  cent,  upon  the  amount  paid  up 
on  each  share;  and  the  plaintiff  alleged 
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that  the  real  value  of  the  said  seventy- 
three  shares  amounted  to  34,0002.  or 
thereabouts.  The  plaintiff  accordingly 
commenced  the  present  action  against  the 
defendant  company  on  March  21,  1900, 
asking — First,  for  a  declaration  that  the 
company  were  not  entitled  to  require  the 
transfer  of  apy  of  the  said  seventy-three 
shares  at  any  price  whatever,  and  that  the 
"  transfer  articles  "  were  void ;  and  secondly, 
for  an  injunction  to  restrain  the  company, 
their  officers  and  agents,  from  calling  for, 
enforcing,  or  effecting  a  transfer  of  all  or 
any  of  the  said  seventy-three  ordinary 
shares  at  any  price  whatever,  or,  alterna- 
tively, at  any  price  less  than  the  fair  and 
actual  value  of  such  shares. 

It  appeared  from  the  evidence  given  at 
the  trial  that  a  general  meeting  of  the 
company,  at  which  an  annual  dividend  on 
the  ordinary  shares  had  been  declared,  had 
been  held  on  February  16,  1900,  but  that 
the  time  and  place  of  such  general  meeting 
had  not  previously  been  prescribed  by  the 
company  in  general  meeting  in  accordance 
with  article  72. 

Jenkinsy  Q,G.y  and  Cozma-Hmrdy,  for 
the  plaintiff. — The  restrictions  placed  on 
the  free  transfer  of  shares  by  clauses  49, 
50,  52,  53,  and  55  of  the  articles  of  asso- 
ciation, and  the  provision  for  compulsory 
sale  in  clause  58,  are  all  alike — First,  re- 
pugnant to  the  legal  conception  of  the 
nature  of  personal  property ;  and  secondly, 
obnoxious  to  the  policy  of  the  bankruptcy 
law.  The  law  does  not  recognise  an 
absolute  right  to  personal  property,  coupled 
with  repugnant  restrictions  such  as  are 
here  imposed — AUwaUr  y.Aitwater  [1853],* 
Madeay,  In  re  [1875],*  Eother,  In  re; 
Roaher  v.  Rather  [1884 J,'  Dugdcde,  In  re; 
Dugdale  v.  Dugdale  [i8S8]/  and  EUioUy  In 
re  ;  Kelly  v.  RlUoU  [i896].*  Here  it  is 
proposed  that  shares  should  be  held  on 
Buch  conditions  as  would  prevent  their 
holder  from  realising  them  at  what  might 
be  their  real  value.  Even  if  no  **  manager 
or  assistant"  should  be  willing  to  buy 
under  articles  49, 50,  52,  and  53,  yet  even 
so  the  holder  is  prevented  by  article  55 

(1)  23  L.  J.  Ch.  692;  18  Beav.  330. 

(2)  44  L.  J.  Ch.  441 ;  L.  B.  20  Bq.  186. 

(3)  63  L.  J.  Ch.  722 ;  26  Ch.  D.  801. 

(4)  67  L.  J.  Ch.  634 ;  88  Ch.  D.  176. 

.   (5)  66  L.  J.  Ch.  753 ;  [1896]  2  Ch.  363. 


from  selling  at  his  absolute  discretion. 
Restrictions  such  as  these  are  l^ally 
equivalent  to  an  absolute  fetter  on  aliena- 
tion—^t7/in^  V.  Weleh  [i87i].«  There  is 
nothing  in  section  22  of  the  Companies 
Act,  1862,7  or  in  Table. A  (8),  (9),  and 
(10)  of  that  statute,  to  graft  any  exception 
on  to  the  general  principle  in  the  case  of 
shares  in  a  limited  company.  ''  Capable 
of  being  transferred  in  manner  provided 
by  the  regulations  of  the  company"  in 
section  22  means  merely  "  capable  of  being 
transferred  by  such  machinery  as  is  therein 
provided."  Table  A  (8),  (9),  and  (10) 
merely  shew  that  restrictions  may  be 
imposed  on  the  registration  of  transfers. 

[Fabwell,  J. — Is  not  J^ew  London  and 
BraaHian  Bank  v.  Brocklebank  [l882]^ 
opposed  to  your  present  contention  f] 

Again,  these  restrictions  are  opposed  to 
the  policy  of  the  bankruptcy  law,  for  their 
practical  result  is  to  prevent  an  asset 
from  being  available  for  creditors — Wikon 
V.  GreenuZod  [isis],^  Whitmore  v.  Mcuon 
[1861],^®  WtUiamSy  In  re;  Warden^  ex 
parte  \l872],^^  Jay,  Ex  parte;  Harriaon, 
in  re  [1880],^^  Dugdale^  In  re  ;  Dugdale  v. 
Dugdale,^  and  Gollim  v.  Barker  [1893].^' 
As  to  the  compulsory  clause  (article  58), 
it  is  either  personal,  or  not,  to  the  regis- 
tered holder.  If  it  be  personal,  then  it  is 
not  binding  on  a  trustee  in  bankruptcy; 
if  it  be  not  personal,  then  it  transgresses 
the  rule  against  perpetuity — London  and 
South-Weatem  Railway  v.  Gomm  [l882].^* 

[Fabwell,  J. — Is  it  not  suggestive  that 
in  Witham  v.  Vane  [l883],^*  and  still  more 
so  that  in  Walah  v.  Secretary  of  State  for 
India  [l863],^^  the  question  of  perpetuity 
was  not  seriously  raised )] 

(6)  6  It.  Rep.  C.L.  88. 

(7)  By  section  22  of  the  Companies  Act, 
1862,  it  is  enacted :  "  The  shares  or  other  in- 
terest of  any  member  in  a  company  under  this 
Act  shall  be  personal  estate  capable  of  being 
transferred  in  manner  provided  by  the  regula- 
tions of  the  company  .  .  ." 

(8)  61  L.  J.  Ch.  711 ;  21  Ch.  D.  302. 

(9)  I  Swanst.  471. 

(10)  31  L.  J.  Ch.  433 ;  2  J.  &  H.  204. 
ai)  21  W.  B.  51. 

(12)  14  Ch.  D.  19. 

(13)  62  L.  J.  Ch.  316 ;  [1893]  1  Ch.  578. 

(14)  51  L.  J.  Ch.  530;  20  Ch.  D.  662. 

ri5)  Challis,  Law  of  Real  Property  (2nd' ed.)» 
Appendix  V.  p.  401. 

(16)  32  L.  J.  Ch.  585 ;  10  H  L.  C.  367 
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Those  were  cases  of  personal  contract. 
Here  we  have  the  same  dilemma  as  arose 
in  London  and  Souith-We9tem  Railway  v. 
Gomm  ^^ — that  is,  that  an  executory  estate 
or  interest  is  liable  to  arise  at  any  period 
in  the  case  of  these  shares  quite  apart 
from  the  will  of  their  owner.  The  right 
of  pre-emption  constitutes  something  more 
than  a  mere  personal  contract  for  breach 
of  which  an  action  would  lie  for  damages 
— it  constitutes  a  kind  of  equity  in  the 
shares  themselves,  and,  as  such,  attaches 
to  them.  Mackenzie  v.  CMlders  [lS89]  ^^ 
is  another  instance  of  a  purely  personal 
contract. 

It  is  tdira  vires  for  the  company  to  act 
as  an  agent  for  the  sale  of  its  own  shares. 
'*  Agency  business"  in  clause  3  (d)  of  the 
memorandum  of  association  does  not  mean 
unremunerative  business. 

The  notice  of  March  7, 1900,  is  invalid, 
for  the  general  meeting  of  the  company 
within  a  month  of  which  such  notice  was 
given  was  neither  held  in  the  month  of 
April  nor  at  a  date  prescribed  at  a  pre- 
vious general  meeting  in  accordance  with 
the  provisions  of  article  72. 

Upjohn,  Q.C,  and  C.  Aahworth  JameSf 
for  the  defendant  company. — ^The  plain- 
tiff's argument  is  based  on  a  misconcep- 
tion as  to  the  bankrupt's  position  in  1897. 
At  that  time  the  goodwill  of  this  company 
was  practically  the  property  of  its  working 
staff,  and  the  bankrupt's  only  interest 
was  in  its  ''  breaking- up  "  value.  Hence 
the  terms  on  which  he  now  retires  are 
perfectly  just,  for  he  gets  out  every 
farthing  ever  contributed  to,  or  left  in, 
the  company  by  him.  He  loses  the  ad- 
ventitious value,  if  any,  given  to  the 
shares  by  the  exertions  of  those  who  have 
worked  only  on  the  understanding  that 
he  should  go  on  these  terms  if  required. 
There  is  nothing  in  this  arrangement 
obnoxious  to  the  bankruptcy  laws.  In 
WiUon  V.  Greenwood^  and  CoUina  v. 
Barker  ^^  the  complaint  was  that  money 
actually  put  into  the  company  could  not 
be  recovered ;  and  in  either  case  the  Court 
found,  as  a  £EU$t,  that  a  fraud  was  designed 
on  the  bankruptcy  laws.  The  case  is 
dearly  within  the  didwn  of  Page- Wood, 
V.C.,  in  Whiimore  v.  Maaon  ^^ :  •*  Where 
there  is  a  bona  fide  intention  to  secure 
(17)  69  L.  J.  Gh.  188 ;  43  Ch.  D.  265. 


the  going  on  of  the  concern,  by  the 
other  parties  handing  over  to  the  credi- 
tors all  that  the  creditors  ought  to  take, 
I  cannot  conceive  there  is  any  fraud  on 
the  bankruptcy  laws."  As  to  the  rul^ 
against  perpetuity  and  repugnancy,  they 
do  not  apply  to  a  personal  contract  such 
as  exists  between  a  company  and  its 
members — Witham  v.  Vane.^^  The  prin- 
ciple of  such  cases  as  Bradford  Banking 
Co,  V.  Brigge  [i886],*®  which  is  now  well 
settled,  could  not  be  upheld  if  the  rule 
against  perpetuity  applied  in  such  cases 
as  this. 

Jenkins,  Q.C.,  in  reply. — The  short 
effect  of  the  articles  complained  of  is  that 
Borland's  trustee  is  to  be  on  a  different 
footing,  with  respect  to  these  shares,  from 
Borland  himself.  That  is  against  the 
policy  of  the  bankruptcy  laws.  The 
dictum  in  Whitmore  v.  Mason  ^^  has  no 
bearing  on  the  present  case,  unless  the 
Court  is  satisfied  that  8,000/.  is  the  real 
value  of  these  shares. 

Farwell,  J.,  after  stating  the  facts  and 
readiug  the  articles  of  association  set  out 
above,  continued  as  follows:  It  is  said 
that  the  provisions  contained  in  these 
articles  compel  a  man,  at  any  time  during 
the  continuance  of  this  company,  to  sell 
his  shares  at  a  particular  price  to  be 
ascertained  in  a  manner  indicated,  and  to 
particular  persons.  Two  arguments  have 
been  founded  on  this  view  of  the  facts.  It 
is  said,  first  of  aU,  that  such  provisions  are 
repugnant  to  absolute  ownership.  It  is 
said,  further,  that  they  tend  to  perpetuity ; 
and  they  are  likened  to  the  case  of  a  settlor 
or  testator,  who  settles  or  bequeaths  a  sum 
of  money  subject  to  executory  limitations, 
which  are  to  arise  in  the  future,  the 
interpretation  of  these  articles  according 
to  the  plaintiff  being,  that,  if  at  any  time 
hereafter  during  centuries  to  come  the 
company  should  desire  the  shares  of  a 
particular  person  not  being  a  manager  or 
assistant^  such  person  would  be  bound  to 
seU. 

To  my  mind  that  is  applying  to  com- 
pany law  a  principle  which,  so  £eu*  as 
I  know,  is  wholly  inapplicable.  It  is  the 
first  time  that  any  such  suggestion  has 
been  made ;  and  it  rests,  to  my  mind,  on 
<18)  56  L.  J.  Ch.  364 ;  12  App.  Gas.  29. 


Digitized  by 


Google 


56  CHANCERY  DIVISION. 

Borland's  Trustee  v.  Steel  Brotheks  &  Go. 


[1901 


a  misconception  as  to  what  a  share  in  a 
company  really  is.  A  share,  according  to 
the  plaintiff's  argument,  id  a  sum  of 
money  which  is  dealt  with  in  a  particular 
manner  by  way  of  executory  limitations. 
To  my  mind  a  share  is  nothing  of  the  sort. 
It  is  the  interest  of  a  shareholder  in  the  com- 
pany measured  by  a  sum  of  money  for  the 
purposes — first,  of  liability  ;  and  secondly, 
of  interest ;  but  also  consisting  of  a  series 
of  mutual  covenants  entered  into  by  all  the 
shareholders  inter  se  in  accordance  with 
section  16  of  the  Companies  Act,  1862. 
The  contract  contained  in  the  articles  of 
association  is  one  of  the  original  incidents 
of  the  share.  A  share  is  not  a  sum  of 
money  settled  in  the  way  suggested,  but 
is  an  interest  measured  by  a  sum  of  money, 
and  made  up  of  various  rights  contained 
in  the  contract,  including  the  right  to  a 
sum  of  money  of  a  more  or  less  amount. 
That  seems  to  me  to  be  the  proper  view, 
having  regard  to  the  authority  of  New 
London  and  Brazilian  Bank  v.  Brockle- 
bank.^  That  was  a  case  in  which  trustees 
bought  shares  in  a  company  which  were 
subject  to  an  article  of  association  to  the 
effect  that  the  company  should  have  a 
first  and  paramount  charge  on  the  shares 
of  any  shareholder  for  all  moneys  owing 
to  the  company  from  him,  either  alone  or 
jointly  with  any  other  person  ;  and  to  the 
further  effect  that  when  a  share  should  be 
held  by  more  persons  than  one,  the  com- 
pany should  have  a  like  lien  and  charge 
thereon  in  respect  of  all  moneys  owing  to 
them  from  all  or  any  of  the  holders 
thereof,  alone  or  jointly  with  any  other 
person.  One  of  the  trustees  was  a  partner 
in  a  firm  which  afterwards  went  into 
liquidation  at  a  time  at  which  it  owed  the 
company  a  debt  which  had  arisen  long 
after  the  registration  of  the  shares  in  the 
names  of  the  trustees.  It  was  held  that 
the  shares  were  subject  to  the  lien  men- 
tioned for  the  benefit  of  the  company, 
notwithstanding  the  interest  of  the  cestuit 
gtie  trust  which  was  said  to  be  paramount. 
Had  there  been  any  substance  in  the  sug- 
gestion now  put  forward — that  is,  that  the 
right  to  the  lien  was  a  right  to  an  executory 
lien  arising  from  time  to  time  as  the  ne- 
cessity for  it  arose,  it  might  have  been 
advanced  in  that  case ;  but  the  decision  is 
based  on  a  ground  inconsistent  with  such 


a  contention — that  is,  that  the  shares  were 
subjected  to  this  particular  lien  in  their 
inception  and  as  one  of  their  incidents. 
Jessel,  M.R.,  likened  it  to  the  case  of  a 
lease.  Lord  Justice  Holker  said :  *'  It  seems 
to  me  that  the  shares  having  been  pur- 
chased on  those  terms  and  conditions,  it  is 
impossible  for  the  cestuia  que  trust  to  say 
that  those  terms  and  conditions  are  not  to 
be  observed." 

Then  it  is  said  that  this  is  contrary  to 
the  rule  against  perpetuity.  Now,  in  my 
opinion,  the  rule  against  perpetuity  has 
no  application  whatever  to  personal  con- 
tracts. If  authority  is  necessary  for  that 
proposition,  Witham  v.  Vane  '^  is  a  direct 
authority  of  the  House  of  Lords  ;  and  to 
my  mind  an  even  stronger  case  is  that  of 
WaUh  v.  Secretary  of  State  for  India}^ 
A  stronger  instance  of  the  unlimited 
extent  of  peraonal  liability  could  hardly 
be  found  ;  in  that  case  the  old  East  India 
Company  entered  into  a  contract,  in  1770, 
with  the  first  Lord  Clive,  to  the  effect — 
to  put  it  shortly — that  in  the  event  of  the 
Company  ceasing  to  be  possessors  of  the 
Bengal  territories,  they  should  repay  to 
Lord  Clive,  his  executors  or  administrators, 
several  lacs  of  rupees,  which  had  been 
transferred  to  them  for  certain  particular 
purposes.  The  actual  event  did  not 
happen  till  nearly  a  century  later ;  and, 
as  Lord  Selbome  pointed  out  in  Wiikam 
v.  Vane^^^  the  question  of  perpetuity  was 
tentatively  raised  in  the  House  of  Lords ; 
but  Lord  Cairns,  who  was  counsel  in  that 
case,  re&ained,  with  his  usual  discretion, 
from  pressing  it.  I  have  said  that  the 
articles  now  under  consideration  are 
nothing  more  or  less  than  a  personal 
contract  between  Mr.  Borland  and  the 
other  shareholders  in  the  company  under 
section  16  of  the  Companies  Act,  1862; 
Mr.  Borland  was  one  of  the  original  share- 
holders, and  he  and  his  trustee  in  bank- 
ruptcy are  bound  by  his  own  contract. 
I  do  not  know  that  I  am  concerned  to 
consider  the  case  of  other  shareholders  who 
come  in  afterwards ;  but  were  it  so,  the 
answer,  so  far  as  they  are  concerned,  is  this 
—that  each  of  them  on  coming  in  executes 
a  deed  of  tmnsfer,  which,  in  the  terms  in 
which  it  is  executed,  makes  him  liable  to 
all  the  provisions  of  the  original  articles. 
Mr.  Borland  cannot  be  heard  to  say  that 
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there  is  any  repugnancy  or  perpetuity  in 
the  covenant  he  has  entered  into;  and 
his  trustee  in  bankruptcy  stands  in  this 
respect  in  no  better  position  than  Mr. 
Borland  himself.  Counsel  for  the  plain- 
tiff attempted  to  apply  the  reasoning  in 
6omm^8  Case  ^^  to  the  present,  and  to  argue 
that  if  the  contract  was  merely  personal 
it  did  not  affect  the  trustee  in  bankruptcy, 
and  that  if  it  was  an  executory  limitation 
it  was  void.  But  this  is,  in  my  opinion, 
unsound ;  the  trustee  is  as  much  bound 
by  these  personal  obligations  of  the  bank- 
rupt as  the  bankrupt  himself,  if  he  were 
not  bankrupt,  would  be. 

There  remains  the  question  whether  or 
not  these  provisions  are  a  fraud  on  the 
bankruptcy  law.  To  adopt  the  words  of 
Lord  Justice  James  in  Jay,  ex  parte; 
Hofrrieony  In  re,^^  "a  simple  stipulation 
^^t,  upon  a  man's  becoming  bankrupt, 
that  which  was  his  property  up  to  the  date 
of  the  bankruptcy  should  go  over  to  some 
one  else  and  be  taken  away  from  his 
•creditors,  is  void  as  being  a  violation  of 
the  policy  of  the  bankruptcy  law.''  In 
the  present  case,  however,  I  find  that 
all  the  shares  are  subjected  to  article  58. 
There  is  no  idea  of  preferring  any 
one  person  to  another,  except  so  far 
«6  is  pointed  out  by  article  47,  under 
which,  by  contract,  the  original  share- 
holders at  the  time  of  the  passing  of  the 
special  resolution  for  the  new  articles 
retained  for  themselves  the  right  to  refuse 
the  compulsory  sale  of  their  shares  until 
they  should  die,  or  voluntarily  transfer  the 
same,  or  should  become  bankrupt.  It  is 
said  that  these  last  words  constitute  a 
fraud  on  the  bankruptcy  law,  and  render 
that  particular  provision  void.  In  my 
opinion,  that  is  not  so.  If  I  once  arrive 
at  the  conclusion  that  these  provisions 
were  inserted  bona  fide — and  that  is  not 
contested — and  if  I  also  come  to  the  con- 
•clusion  that  they  constitute  a  fair  agree- 
ment for  the  purpose  of  the  business  of 
the  company,  and  are  binding  equally  on 
all  persons  who  come  in,  so  that  there 
is  no  suggestion  of  fraudulent  preference 
of  one  over  another — there  is  nothing 
obnoxious  to  the  bankruptcy  law  in  a 
olause  which  provides  that  if  a  man 
become  bankrupt  he  shall  sell  his  shares. 
That  is  the  first  step ;  and  I  am  not  sure 


that  counsel  for  the  plaintiff  would  have 
contested  that  alone.  The  next  step  is, 
At  what  price  is  a  man  to  sell  ?  Now  I 
find  the  price  is  a  fixed  sum  for  all  persons 
alike ;  no  difference  in  price  arises  in  case 
of  bankruptcy :  the  effect  of  bankruptcy 
it  merely  to  except  the  bankrupt  from 
the  privileges  of  article  47.  The  par- 
ticular benefit  reserved  to  them  is  by  con- 
tract abrogated  in  the  case  of  their  be- 
coming bankrupt  for  the  purpose  of  giving 
effect  to  the  general  object  of  the  articles — 
that  is,  that  they  should  have  in  the  com- 
pany none  but  managers  and  workers  in 
Burmah,  unless  the  company  desired  other- 
wise. There  is  nothing  repugnant  to  any 
bankruptcy  law  in  such  a  provision  as 
that.  Is  there,  then,  anything  repugnant 
in  the  way  in  which  the  value  of  shares  is 
to  be  ascertained  ?  If  I  came  to  the  con- 
clusion that  the  effect  of  these  provisions 
was  to  compel  persons  to  sell  in  the  event 
of  bankruptcy  at  something  less  than  the 
price  that  they  would  otherwise  obtain, 
the  provisions  would  then  be  clearly  re- 
pugnant to  the  bankruptcy  law.  But  that 
is  not  the  case.  They  all  stand  on  the  same 
footing,  and  the  proper  value  is  to  be  ascer- 
tained for  all  alike.  These  shares  can  have 
no  value  ascertainable  by  any  ordinary 
rules,  because  having  held,  as  I  do  hold, 
that  the  restrictive  clauses  are  good,  it  is 
impossible  to  find  a  market  value.  There 
is  no  quotation.  It  is  impossible  therefore 
for  any  one  to  arrive  at  any  actual  price 
which  you  can  clearly  pronounce  to  be  the 
value  or  the  approximate  value.  Having 
regard  to  the  fluctuation  in  profits  that  has 
occurred  in  the  case  of  this  company,  it  is 
impossible  to  say  that  there  is  any  10  or 
20  per  cent,  profit,  which  is  the  basis  of  the 
plaintiff's  case.  Ail  such  calculations  must 
be  illusory.  If  it  were  necessary — I  do 
not  think  it  is — I  should  be  prepared  to 
hold  upon  the  evidence  that  the  price 
offered  by  the  company  in  this  particular 
case  is  fair  value.  So  far  as  I  can  see  the 
terms  are  reasonable ;  and,  assuming  that 
it  is  a  fair  mode  of  arriving  at  the 
value — and  I  think  it  is — I  do  not  ^ ee 
that  it  differs  from  the  ordinary  provi- 
sion for  valuation,  such  as  I  find  in 
Whitimore  v.  Maton,^^  applicable  to  those 
cases  where  assets  are  capable  of  valua- 
tion.   I  have  to  bear  in  mind  that  I  am 
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now  dealing  with  a  company  whose  assets 
are  really,  in  a  sense,  incapable  of  valua- 
tion, but  in  which  the  parties  have  agreed 
on  a  valuation,  which,  as  it  seems  to  me, 
is  a  &ir  one.  I  think  I  should  be  straining 
the  principle  of  the  cases  on  fraud  on  bank- 
ruptcy if  I  were  to  come  to  the  conclusion 
that  an  agreement  like  this,  which  was  come 
to  between  the  parties  after  discussion  and 
discontent  on  the  part  of  some  of  them, 
ought  to  be  set  aside  on  the  suggestion 
that  it  might  result  in  an  unfair  price. 
The  particular  passage  to  which  counsel 
for  the  defendant  referred  in  the  case  of 
WhUmare  v.  Mastm  ^^  was  at  the  end  of 
the  judgment.  In  that  case  Vice-Chan- 
cellor  Page- Wood  had  before  him  a 
partnership  deed  which  contained  an 
article  under  which,  in  case  of  bank- 
ruptcy, the  partners  were  to  forfeit  the 
whole  value  of  a  certain  lease.  That  was 
held  to  be  bad ;  and  had  there  been  any- 
thing of  the  sort  here,  I  should,  of 
course,  have  held  it  bad  too.  But  there 
was  also  a  provision,  which  Vice-Chan- 
cellor  Page- Wood  held  good,  that  there 
was  to  be  a  valuation  of  the  share  of  the 
bankrupt  partner,  and  the  V ice-Chan- 
cellor says  at  the  end  of  his  judgment : 
"  Where  there  is  a  bona  fide  intention  to 
secure  the  going  on  of  the  concern,  by  the 
other  parties  handing  over  to  the  cre- 
ditors all  that  the  creditors  ought  to 
take,  I  cannot  conceive  there  is  any  fraud 
on  the  bankruptcy  laws."  In  my  opinion, 
that  actually  expresses  the  hcts  of  the 
present  case  as  proved  to  me,  and  I  think 
I  am  foUowing  that  case  when  I  hold 
that  there  is  no  fraud  on  the  bankruptcy 
law  in  the  present  case. 

Then  there  are  one  or  two  other,  some- 
what minor,  points  made  by  counsel  for 
the  plaintiff.  First,  he  says  that  these 
provisions  are  uUra  vires.  That,  of 
course,  depends  upon  the  provisions  of 
the  articles  which  constitute  the  machinery 
by  which  t^ie  compulsory  sale  is  to  be 
carried  out.  The  company  is  constituted 
an  agent  for  receiving  purchase-money, 
and  I  do  not  think  it  £d  more  than  that ; 
and  it  is  constituted  agent  for  sale  to  the 
shareholder  who  is  asked  to  sell.  Counsel 
for  the  plaintiff  says,  in  the  first  place, 
that  that  is  not  within  the  memorandum 
of  association.      In  my  opinion,    it    is 


within  the  words  of  sub-section  d  of 
clause  3  of  the  memorandum.  Then  it  is 
said  that  it  is  contrary  to  the  Companies 
Act,  1862,  and  is,  in  that  sense,  ultra 
vires.  I  cannot  myself  see  that  this 
arrangement  is  in  any  sense  a  trafficking 
in  shares,  or  that  the  company  is  in  any 
way  mixed  up  in  anything  contrary  to 
the  statute.  In  my  opinion,  that  con- 
tention fails. 

The  last  point  is  a  technical  one,  and 
turns  on  article  58a.  [His  Lordship  read 
the  article.]  Now  it  appears  that  the 
notice  was  given  on  March  7,  and  that 
the  general  meeting  at  which  the  divi- 
dend was  declared  was  held  on  February  1 6. 
It  is  said  that  this  latter  was  not  a  general 
meeting  properly  so-called,  for  the  reason 
that  it  was  not  called  in  accordance  with 
the  conditions  laid  down  by  article  72.  I 
am  told,  however,  that  a  general  meeting 
has  never  been  called  in  April  at  all.  It 
was  held  in  February  and  in  March  in 
the  preceding  years.  Under  those  circum- 
stances I  consider  that  the  company  has 
waived  article  72 ;  and  on  the  question 
whether  the  terms  of  article  58a  have  been 
complied  with,  and  whether  the  notice  has 
been  given  during  the  first  month  next 
after  a  general  meeting  of  the  company  at 
which  an  annual  dividend  on  the  ordinary 
shares  has  either  been  declared  or,  profits 
permitting,  would  have  been  declared — I 
consider  that  it  is  clear  that  the  only  divi- 
dend was  in  this  instance  declared  at  the 
meeting  on  February  16,  and  that  the 
plaintiff  has  either  accepted  or  applied  for 
it.  That  disposes  of  all  the  points  that 
have  been  raised ;  and  the  necessary  result 
is  that  I  dismiss  the  action  with  costs. 


Solicitors — Cox  k  Lafone,  for  plaintiff ;  Waltons, 
JohsBon,  Bubb  &  Whatton,  for  defendant 
company. 

[Reported  hy  J,  JS,  MorrUf  E»q,<, 
Ba/rrister-at'Law. 
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Jolv  3  )      CONSTEUCTION  CO. 

ArbUrator — Diaqwdifioaiion — Barrister 
— Named  Arbitrator. 

An  agreement  eantained  a  dauee  prth 
aiding  that  aU  dieputee  arising  in  reaped 
of  it  should  be  referred  to  the  arbitration  of 
a  certain  barrister.  In  the  course  of  the 
arbitration  a  charge  of  mieconduct  was 
made  against  a  firm  of  solicitors^  or  their 
authorised  representaiive^  who  were  clients 
of  the  barrister: — Held,  on  motion  to  re- 
strain the  continuance  of  the  proceedings 
before  the  named  arbitrator,  that,  there 
being  no  charge  of  incompetence  or  unfit- 
ness  or  bias  against  the  arbitrator,  the 
motion  could  not  succeed. 

Jackson  v.  Barry  Bailway  ([18931  1  Ch. 
238)  and  Eckeraley  v.  Mersey  Docks  and 
Harbour  Board  ([1894]  2  Q.B.  667) 
foUowed. 

Motion. 

Clause  12  of  an  agreement  made  in 
August,  1899,  between  the  defendant 
company  of  the  first  part,  Messrs.  James 
Capel  i,  Co.  of  the  second  part,  and  the 
plaintiff  of  the  third  part,  was  as  follows : 
"Any  dispute  or  difference  that  shall 
arise  in  respect  of  this  agreement  shall  be 
referred  to  the  decision  of  Mr.  A.  of  the 
Chancery  Bar,  or  some  other  person  to  be 
nominated  by  him,  and  the  decision  of 
the  said  Mr.  A.  or  such  person  as  he  may 
appoint  shall  be  final  and  binding  on  the 
parties  hereto,  and  neither  party  shall  be 
entitled  to  take  any  proceedings  in  any 
Court  of  justice  either  in  England  or 
elsewhere  in  respect  of  any  matter  here- 
inbefore referred  to  except  with  the  assent 
of  the  said  Mr.  A.  or  such  person  nomi- 
nated by  him  as  aforesaid,  except  for  the 
purpose  of  enforcing  the  decision  of  the 
said  Mr.  A.  or  his  nominee.  In  the  event 
of  either  party  refusing  to  submit  any 
such  question  as  aforesaid  to  the  said  Mr. 
A.  or  his  nominee,  the  other  party  may 
submit  same,  and  the  decision  of  the  said 
Mr.  A.  or  his  nominee  shall  be  binding 
on  such  defaulting  party  as  if  he  had  so 
submitted." 


Disputes  having  arisen  between  the 
parties  to  the  agreement,  the  same  were 
referred  to  arbitration.  An  action  was 
then  brought  by  the  present  plaintiff  to 
restrain  the  proceedings  before  the  arbi- 
trator, and  there  were  cross-motions  to 
stay  the  action  on  the  one  hand,  and  to 
stay  the  arbitration  proceedings  on  the 
other.  Cozens-Hardy,  J.  (on  June  13), 
decided  that  the  arbitration  must  proceed, 
subject  only  to  a  question  reserved  whe- 
ther a  commission  to  take  evidence  in 
South  America  should  be  ordered. 

Several  appointments  before  the  arbi- 
trator had  been  made  and  kept,  when  a 
writ  was  issued  by  the  plaintiff  against  the 
defendant  company,  Messrs.  Capel  <k  Co., 
and  the  arbitrator,  claiming  an  injunction 
to  restrain  the  defendants  from  proceeding 
with  the  arbitration  before  Mr.  A.,  on  the 
ground  that  a  charge  of  misconduct 
against  a  firm  of  solicitors,  or  their  repre- 
sentative, who  were  clients  of  Mr.  A.,  had 
been  brought  and  would  have  to  be  decided 
by  Mr.  A. 

The  affidavit  in  support  stated  that — 
First,  at  the  date  of  the  agreement  Messrs. 
Norton,  Hose  k  Co.  acted  as  solicitors  for 
all  parties.  Secondly,  one  of  the  issues  to 
be  determined  was  whether  or  not  the 
failure  of  the  plaintiff  to  obtain  modifica- 
tions of  certain  concessions  was  not  caused 
by  the  wrongful  interference  of  Mr.  B., 
the  duly  authorised  representative  of 
Messrs.  Norton,  Rose  k  Co.,  and  the  de- 
fendants James  Capel  k  Co.  Grave  ques- 
tions of  misconduct  on  the  part  of  the 
said  Mr.  B.  were  raised  by  this  issue, 
whilst  he  was  acting  as  such  representa- 
tive. Mr.  B.  was  and  had  been  for  some 
time  past  a  member  of  the  staff  of  Messrs. 
Norton,  Rose  &  Co.  Thirdly,  *»  I  have 
recently  been  informed  and  believe  that 
Mr.  A.  has  been  for  many  years  and  still 
is  at  the  present  time  in  close  professional 
relationship  with  the  said  Messrs.  Norton, 
Rose  k  Co.,  and  pending  the  arbitration 
is  still  rendering  professional  assistance  in 
various  matters.  The  said  Messrs.  Norton 
Bose  &  Co.  are  and  have  been  active  and 
lucrative  clients  of  the  said  Mr.  A.,  who 
constantly  advises  and  acts  on  their  be- 
half in  relation  to  matters  involving  com- 
pany law.    I  do  pot  suggest  that  the  said 
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Mr,  A.  rendered  any  services  in  connec- 
tion with  the  defendant  company.  I  re- 
spectfully submit  that  the  said  Mr.  A. 
cannot  properly  undertake  to  determine 
this  issue  of  the  alleged  misconduct  of  the 
said  Messrs.  Norton,  Rose  &  Co.  The 
defendant  company  by  its  directors,  and 
the  defendants  James  Capel  &  Co.,  have 
adopted  the  wrongful  acts  of  the  said 
representative  in  South  America,  and  are 
seekingtotakeadvantage  thereof.  Fourthly 
I  make  no  imputation  whatever  against 
the  defendant  A.,  but  I  submit  that,  under 
the  circumstances,  he  ought  not  to  act 
as  arbitrator  in  the  matter,  and  that  I 
ought  to  be  relieved  against  his  nomina- 
tion." 

The  motion  now  came  on  for  hearing. 

Sir  Edward  Clarke,  Q.C.y  and  Cold- 
ridge,  for  the  motion. — If  the  proceed- 
ings continue  before  the  present  arbi- 
trator, he  will  be  put  in  a  false  position 
through  his  personal  relations  with  Messrs. 
Norton,  Rose  &  Co. 

Eve,  Q.C.,  Hume-WiUiams,  Q.C,  and 
MacSvoinney,  for  the  defendant  company 
and  Messrs.  Capel  ii  Co. — The  Court  will 
not  restrain  an  arbitrator  by  injunction 
from  acting,  unless  he  is,  in  the  opinion 
of  the  Court,  unfit  or  incompetent  to  act 
— Beddow  v.  Beddow  [l878].^  The  ordinary 
rules  governing  the  selection  of  arbitrators 
do  not  apply  in  the  case  of  a  named  arbi- 
trator, and  in  order  to  justify  the  Court 
in  declaring  such  an  arbitrator  to  be  dis- 
qualified from  acting  a  probability  of  bias 
in  favour  of  one  of  the  parties  must  at 
least  be  shewn — Jackson  v.  Barry  Hail- 
way  [1892]  *  and  Eckereley  v.  Meraey  Docks 
and  Marhour  Board  [1894].* 

MxckUm,  Q,C.,  and  T.  T.  Methold,  for 
the  arbitrator. — ^The  arbitrator  has  pro- 
ceeded so  far  without  any  knowledge  of 
the  charges  made  against  Mr.  B. ;  he  was 
willing  to  act  as  the  Court  should  direct, 
but  since  a  certain  letter  written  by  the 
plaintiff's  solicitors  has  been  read  and 
other  evidence  put  in,  he  declines  to  act 
further. 

(1)  47  L.  J.  Oh.  588 ;  9  Ch.  D.  89. 

(2)  [1893]  1  Ch.  238. 

(3)  [1894]  2  Q.B.  667. 


Cozens-Hardt,  J.,  after  stating  the 
facts  and  reading  the  affidavit,  continued : 
When  one  or  two  appointments  had 
been  made  before  the  arbitrator,  it  was 
suggested  that  the  arbitration  before  him 
ought  not  to  proceed,  because  he  is  a 
gentleman  at  the  Bar  with  close  and 
intimate  professional  relations  with  Messrs. 
Norton,  Rose  k  Co.'s  firm,  and  is,  there- 
fore, not  a  suitable  or  proper  person  to 
deal  with  a  question  involving  a  charge  of 
misconduct  against  that  firm  or  its  repre- 
sentative. 

Now  it  is  important  to  remember  that 
it  is  not  alleged  in  the  atiidavit  that  Mr. 
A.  is  in  any  way  incompetent  or  unfit,  or 
that  he  will  in  fiict  be  in  any  way  biassed 
by  these  relations. 

As  a  matter  of  strict  law,  I  do  not 
think  I  can  accede  to  this  application.  I 
must  adopt  the  principle  laid  down  by 
the  Court  of  Appeal  in  Jackson  v.  Barry 
Railway  ^  and  Eckersley  v.  Mersey  Docks 
and  Harbour  Board,^  which  are  binding 
on  me,  and  clearly  draw  a  distinction 
between  the  position  of  a  named  arbitrator 
in  an  agreement,  and  another  person 
exercising  judicial  functions  who  is  not  so 
named  in  any  document.  In  Eckersley 
V.  Mersey  Docks  and  Harbour  Board,* 
although  the  question  involved  a  claim  by 
the  contractor  for  damages  caused  by  the 
improper  construction  of  adjacent  works 
under  the  control  or  management  of  the 
engineer's  son,  it  was  held  under  the 
arbitration  clause  that  the  engineer  was 
not  an  improper  person  to  decide  that 
question,  he  being  named  in  the  arbitra- 
tion clause ;  and  no  one  could  have  con- 
templated at  the  time  that  contract  was 
entered  into  that  there  would  be  any  dis- 
pute between  the  contractor  under  the 
contract  and  the  engineer's  son  with  re- 
gard to  the  adjoining  works.  At  the 
same  time,  no  one  would  have  thought  it 
reasonable  beforehand  that  the  engineer 
should  be  the  person  to  decide  a  matter 
between  the  contractor  and  the  engineer's 
son.  The  Court  of  Appeal  laid  down  that 
in  the  case  of  a  named  arbitrator  all  those 
considerations  must  be  set  aside,  and  that 
unless  misconduct,  or  incompetence,  or 
actual  bias  can  be  proved,  the  Court  will 
not  interfere. 
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I  musty  therefore,  refose  the  motion, 
with  ooets. 


Solicitors— Bennett  &  Co.  ;  Norton,  Rose, 
Norton  &  Co. ;  Gedge,  Kirby  &  Millett. 

IRfported  hy  TF.  8.  Ooddard,  Esq., 
Barriiter-ai'Law, 


•n  ^      ( BLACKPOOL  MOTOB-CAR  CO., 

fa^'  5       ^»    ":     HAMILTON      V. 

Vd\M,  <       BLACKPOOL     MOTOB-CAB 


Nov.  15. 


CO. 


Company  —  FrauduierU  Prtforenos  — 
Guarantor  and  Guarantee — Charge  in 
Favour  of  Guarantor — Eight  of  Proof— 
Companies  Acty  1862  (25  d:  26  Vict.  o.  89), 
9.  lU—Bankruptct/  Act,  1883  (46  <£r  47 
VicL  c.  52),  8.  37,  eub-s.  3,  and  $.  48. 

A  guarantor  who  has  not  paid  anything 
under  hia  guarantee  has  a  right  to  prove 
in  respect  of  his  contingent  litibiUty  under 
section  37  of  the  Bankruptcy  Act,  1883, 
and  there/ore  is  a  ** creditor*'  within  the 
meaning  of  the  frauduient-preference  sec- 
tion {section  48). 

Paine,  In  re ;  Read,  ex  parte  (66  L.  J. 
Q.B.  71 ;  [1897]  1  Q.B.  \22\  followed. 

MiUs,  In  re ;  Official  Receiver,  ex  parte 
(5  Morrell,  55),  and  Warren,  In  re; 
Tranter,  ex  parte  (69  L.  J.  Q.B.  425; 
[1900]  2  Q.B.  138),  distinguished. 

The  Blackpool  Motor-Car  Co.  was 
registered  on  July  30, 1897,  as  a  company 
limited  by  shares  under  the  Companies 
Acts,  1862  to  1893.  There  were  six 
directors,  of  whom  the  plaintiffs  were 
four. 

On  August  6,  1897,  a  meeting  of  the 
directors  was  held,  at  which  it  was  re- 
solved that  two  of  the  plaintiffs  be  autho- 
rised to  arrange  with  the  Lancashire  and 
Yorkshire  Bimking  Co.  for  an  overdraft 
of  500/.  on  the  security  of  the  uncalled 
capital  of  the  company.  In  the  result, 
the  bank  declined  to  allow  an  overdraft 
on  that  security,  but  agreed  to  allow  one 


Co. 

on  the  terms  that  the  directors  should 
become  personally  liable  for  the  amount. 

On  August  20  the  four  directors  who 
were  the  plaintiffs  executed  a  guarantee 
to  the  bank  to  secure  an  overdraft  not  to 
exceed  500/. 

By  a  deed  dated  December  7,  1898, 
and  made  between  the  company  of  the 
one  part,  and  the  four  directors  who 
were  the  plaintiffs  of  the  other  part,  it 
was  recited  (untruly,  as  below  stated) 
that  it  was  one  of  the  terms  on  which 
the  plaintiffs  signed  the  guarantee  to 
the  bank  that  the  company  should 
execute  in  their  favour  a  security  in  the 
terms  thereof.  The  company  thereby 
covenanted  to  indemnify  the  plaintiff's 
against  all  liability  under  the  guarantee, 
and  to  pay  off  upon  request  of  the  plain- 
tiffs all  money  secured  by  the  guarantee, 
and  it  charged  all  its  undertaking  and 
property,  including  uncalled  capital,  with 
the  payment  of  all  moneys  which  should 
become  due  under  the  covenant  of  in- 
demnity. 

Buckley,  J.,  came  to  the  conclusion  of 
£act  that  the  recital  in  the  deed  was 
untrue,  and  that  prior  to  December, 
1898,  there  existed  no  binding  engage- 
ment between  the  company  and  ^e 
directors  that  any  such  security  should 
be  given,  and,  further,  that  the  directors 
did  not  execute  the  guarantee  to  the  bank 
upon  the  £uth  that  any  such  security 
should  be  given. 

The  deed  was  executed  at  a  time  when 
the  company  was  in  financial  difficulties 
and  unable  to  pay  its  debts  as  they 
became  due  out  of  its  own  moneys. 

On  December  16,  1898,  the  company 
passed  a  formal  resolution  for  winding  up, 
and  the  defendant  John  Barrow  was 
appointed  liquidator. 

The  plaintiffs,  having  subsequently  been 
compelled  under  pressure  of  an  action  to 
pay  to  the  bank  the  amount  of  the  over- 
draft under  their  guarantee,  now  claimed 
in  this  action  that  the  deed  of  December  7, 
1898,  created  a  first  charge  in  their  favour 
on  the  undertaking  and  property  of  the 
company,  and  should  be  enforced  by  fore- 
closure or  sale. 

E.  TerreU,  Q,C,,  and  Malcolm  Mac- 
naghten,    for  the    plaintifis. — The    only 
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qaestion,  apart  from  the  questions  of  fact, 
is  whether  the  deed  of  December  7,  1897, 
constitutes  a  fraudulent  preference  within 
section  48  of  the  Bankruptcy  Act,  1883.* 
It  does  not. 

[Buckley,  J. — Is  it  not  prima  facie  a 
fraudulent  preference  f] 

Section  48  only  applies  where  the  per- 
son who  is  said  to  be  preferred  is  in  the 
strict  sense  a  creditor.  The  plaintiffs 
were  not  that — Smith,  In  re;  Kelly,  ex 
parte  [l879],^  which  was  a  case  under  the 
correspondmg  section  of  the  Bankruptcy 
Act  of  1869 

[Buckley,  J. — Is  not  a  "creditor" 
any  person  who  at  the  date  of  the  pay- 
ment is  entitled,  if  bankruptcy  supervenes, 
to  prove  in  the  bankruptcy — Paine,  In 
re;  Read,  ex  parte  [l896]  *  1] 

The  criterion  is  not  whether  or  not  the 
person  can  prove.  In  New,  Prance  & 
Oarrard'e  Trustee  v.  Hunting  [i897]*  the 
trust  estate  could  have  proved  in  the  bank- 
ruptcy of  the  trustee  who  had  misappro- 
priated the  trust  fund,  but  yet  was  not  held 
to  be  a  creditor  of  the  trustee  within  sec- 
tion 48,  although,  no  doubt.  Lord  Halsbury, 
L.C.,  expressed  his  opinion  that  he  was  a 
creditor.  The  criterion  is  whether  the 
relationship  of  debtor  and  creditor  in  the 
strict  sense  of  the  term  exists.  It  does 
not  exist  between  a  defaulting  trustee  and 
the  trust  estate — Wilkinson,  In  re  ;  Stub- 
bins,  ex  parte  [l88l],*  and  GMsmid,  In 
re;  Taylor,  ex  parte  [l886].^     Nor  does 

(1)  The  Bankruptcy  Act,  1883,  s.  48,  pro- 
vides: "(I)  Every  conveyance  or  transfer  of 
property,  or  charge  thereon  made,  every  pay- 
ment made,  every  obligation  incurred,  and 
every  judicial  proceeding  taken  or  suffered  by 
any  person  unable  to  pay  his  debts  as  they 
become  due  from  his  own  money  in  favour  of 
any  creditor,  or  any  person  in  trust  for 
any  creditor,  with  a  view  of  giving  such  cre- 
ditor a  preference  over  the  other  creditors 
shall,  if  the  person  making,  taking,  paying,  or 
suffering  the  same  is  adjudged  bankrupt  on  a 
bankruptcy  petition  presented  within  three 
months  after  the  date  of  making,  taking,  paying, 
or  suffering  the  same,  be  deemed  fraudulent  aud 
void  as  against  the  trustee  in  the  bankruptcy." 

(2)  48  L.  J.  Bk.  66;  11  Ch.  D.  .S06. 

(3)  66  L.  J.  Q.B.  71 ;  [1897]  1  Q.B.  122. 

(4)  66  L.  J.  Q.B.  654;  [1897]  1  Q.B.  607:  [1897] 
2  Q.B.  19.  Affirmed  in  H.L.,  sub  nom.  Sha/rp  v. 
Jaekstm,  68  L.  J.  Q.B.  866 ;  [1899]  A.C.  419. 

(5)  50  L.  J.  Ch.  547 ;  17  Ch.  D.  68. 

(6)  56  li.  J.  Q.B.  195;  18  Q.B.  D.  295. 


it  exist  between  principal  and  surety — 
Milla,  In  re ;  Official  Receiver,  ex  parte 
[1888].^  A  payment  to  relieve  a  surety 
IS  not  a  fraudulent  preference  within  the 
Act — Warren,  In  re;  Tranter,  ex  parte 
[l90o].*  Paine,  In  re;  Read,  ex  parte,^ 
is  the  only  authority  which  throws  any 
doubt  on  the  proposition  that  section  48 
is  applicable  only  to  the  case  of  persons 
who  are  debtor  and  creditor  respectively 
in  the  strict  sense,  and,  so  far  as  it  does 
throw  any  doubt,  is  inconsistent  with 
earlier  authorities.  A  surety  cannot 
prove  unless  either  he  has  paid  the  prin- 
cipal creditor  or  the  creditor  has  renounced 
his  right  of  proof,  neither  of  which  is  the 
case  here.  There  cannot  be  double  proof. 
If  section  37  stood  alone,  the  plaintiffs 
would  have  been  in  a  position  to  prove, 
but  that  section  must  be  read  subject  to 
the  rule  as  to  double  proof. 

[Buckley,  J. — How  does  that  agree 
with  fferepath,  In  re;  Delmar,  ex  parte 
[1890]  « 1  You  say  that  Vaughan  Williams, 
J.,  was  wrong  altogether  in  Paine,  In 
re  ;  Read,  ex  parted] 

\ParroU,  In  re;  WhiUaker,  ex  parte 
[l89l],^^  was  also  mentioned.] 

Tindal  Atkinson,  Q.C.^  and  Deans,  for 
the  defendants,  were  not  called  on  to 
argue  the  point  of  law  on  which  alone  the 
case  is  reported. 

BucKLET,  J. — ^This  is  an  action  in  which 
the  plaintiffs  sue  upon  a  deed  of  indem- 
nity dated  December  7,  1898,  and  made 
between  the  Blackpool  Motor-Gar  Co.  of 
the  one  part,  and  the  plaintifib,  who  were 
four  of  the  directors  of  the  company,  of 
the  other  part.  That  the  deed  was  duly 
executed  is  not  contested,  but  the  defence 
is  that  the  deed  was  made  with  a  view  of 
giving  the  plaintiffs  a  preference  over  the 
other  creditors  of  the  company  at  a  time 
when  the  company  was  unable  to  pay  its 
debts  as  they  became  due  from  its  own 
money,  and  was  a  fraudulent  preference 
within  the  meaning  of  section  164  of  the 
Companies  Act,  1862,  and  the  defendants 
counterclaim  that  the  deed  may  be  de- 
clared void.    The  whole  question,  there- 

(7)  5  Morrell,  55. 

(8)  69  L.  J.  Q.B.  425 ;  [1900]  2  Q.B.  138. 

(9)  7  MorreU.  190. 
(10)  63  L.  T.  777. 
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fore,  is  whether  or  not  this  deed  con- 
stitutes a  fraudulent  preference.  For  the 
purpose  of  determining  that,  I  have  to 
determine  two  questions— one  of  fact,  the 
other  of  law.  As  to  the  question  of  fact 
it  is  said  on  hehalf  of  the  plaintiffs  that, 
although  the  deed  was  executed  at  a  time 
when  the  company  was  unable  to  pay  its 
debts  as  they  became  due  from  its  own 
money,  yet  it  was  executed  in  pursuance 
and  poformance  of  an  antecedent  agree- 
ment to  execute  such  a  deed.  [His  Lord- 
ship here  stated  the  &ct8,  and  his  con- 
clusion that  the  deed  was  not  executed  in 
pursuance  of  any  antecedent  binding  agree- 
ment.] On  the  facts,  therefore,  I  hold 
that,  subject  to  the  question  of  law,  the 
deed  is  void  as  a  fraudulent  preference. 

Then  as  to  the  question  of  law.  It  is 
said  on  behalf  of  the  plaintiffs  that  sec- 
tion 48  of  the  Bankruptcy  Act,  1883, 
speaks  of  any  charge  in  feivour  of  ^*  any 
creditor,"  and  that  these  directors  were 
not  creditors;  that  they  were  persons 
who  had  entei^ed  into  a  guarantee  to  the 
bank,  and  who  at  the  date  of  the  deed  had 
not  paid  anything  under  the  guarantee, 
and  could  not  have  sued  the  company; 
and  that  '^ creditor''  means  a  person 
between  whom  and  the  prospective  bank- 
rupt there  exists  the  relation  of  debtor  and 
creditor  so  that  the  creditor  could  sue  the 
debtor,  and  does  not  mean  such  a  person 
as,  having  regard  to  section  37,  has  a  right 
to  prove  in  respect  of  a  contingent 
liability.  It  seems  to  me  there  is  a 
decision  of  Mr.  Justice  Yaughan  Williams 
which  is  directly  in  point.  In  Paine,  In 
re  ;  Read^  ex  parley^  the  &ets  were  these  : 
A  bill  for  20L  had  been  accepted  by  one 
Barnard  for  the  accommodation  of  a  debtor 
and  had  been  disoounted  for  the  debtor  by 
his  bankers.  The  bill  fell  due.  There- 
upon the  debtor  paid  in  20/.  to  his  bank 
to  meet  the  bill  and  so  relieve  Barnard. 
A  month  later  a  receiving  order  was  made 
against  the  debtor,  and  he  was  adjudicated 
a  bankrupt.  In  his  examination  the 
debtor  admitted  that  he  had  paid  in  the 
201,  with  a  view  to  prefer  Barnard,  and 
that  he  was  insolvent  at  the  time  he  made 
the  payment.  The  trustee  in  his  bank- 
ruptcy claimed  payment  of  20/.  from 
Barnard  on  the  ground  that  the  circum- 
stances under  which  the  20/.  was  paid  into 


the  bank  to  meet  the  bill  was  a  fraudulent 
preference  by  the  bankrupt  of  Barnard 
within  section  48.  Mr.  Justice  Yaughan 
Williams,  in  giving  judgment,  said  :  '*  I 
have  to  decide  this  question  merely  upon 
what  seems  to  me  to  be  the  true  construc- 
tion of  the  Act  of  Parliament,  and  I  need 
not  trouble  myself  to  distinguish  between 
legal  and  equitable  considerations.  Now, 
Mr.  Barnard  was  a  creditor  of  the  bank- 
rupt in  the  sense  that,  if  bankruptcy 
supervened,  he  would  have  had  a  right  to 
prove  and  to  share  in  the  distribution  of 
the  bankrupt's  assets.  That  being  so, 
what  is  the  meaning  of  the  word '  creditor ' 
in  section  481  The  Act  contains  no 
definition  of  the  word,  and,  therefore,  to 
arrive  at  the  meaning  I  must  look  at  the 
history  of  the  section.  One  knows  that 
the  doctrine  of  fraudulent  preference  was 
introduced  to  prevent  payments  made  by 
insolvent  debtors  in  contemplation  of 
bankruptcy — that  is  to  say,  in  contempla- 
tion of  the  administration  by  the  Court  of 
the  bankrupt's  estate  rateably  amongst 
those  persons  who  would  be  entitled  to 
share  in  the  distribution  of  that  estate. 
In  my  judgment,  when  once  I  arrive  at 
that  I  must  come  to  the  conclusion  that 
the  word  'creditor'  in  section  48  must 
mean  a  person  who  would  be  entitled  to 
prove  and  to  share  in  that  distribution. 
I  think  the  Legislature  in  enacting  the 
section  intended  to  prevent  a  payment  to 
anybody  who,  but  for  such  payment, 
would  share  in  the  administration  of  the 
bankrupt's  estate.  I  think,  therefore, 
that  the  word '  creditor '  means  any  person 
who,  at  the  date  of  payment  to  him,  would 
have  had  to  come  in  and  prove  and  rank 
with  the  other  creditors  in  the  bankruptcy. 
A  surety  would  be  such  a  person.  I  hold, 
therefore^  that  you  may  make  a  fraudulent 
preference  by  a  payment  to  or  for  the 
benefit  of  a  surety  who  has  not  yet  been 
called  upon  to  pay  as  surety.  It  is  not 
disputed  that  at  the  date  of  the  payment 
into  the  bank  Barnard  was  a  person  who 
had  a  right  of  proof  under  section  37  in 
respect  of  his  contingent  liability  as 
acceptor  of  the  bill.  He  had  a  right, 
therefoi'e,  to  share  in  the  distribution  of 
the  bankrupt's  assets ;  and  under  the  cir- 
cumstances I  hold  that  the  payment  into 
the  bank  was  a  fraudulent  preference  of 


Digitized  by 


Google 


64 


CHANCEBY  DIVISION. 


[1901 


Blackpool  Motob-Cab  Co.,  In  be. 

Barnard  by  the  bankrupt."  The  whole  of 
that  judgment  of  Mr.  Justice  Yaughan 
Williams  is  applicable  to  the  present  case, 
assuming  that  these  directors  had  a  con- 
tingent liability  provable  under  section  37, 
as  to  which  I  have  a  word  to  say  later. 

But  it  is  said  that  Paine^  In  re  ;  Read^ 
ex  parU?  is  inconsistent  with  other  autho- 
rities.  I  cannot  find  that  this  is  so.   First, 
there  is  the  case  of  M%U»^  In  re  ;  Official 
Receiver^  ex  parted  which  was  a  decision  of 
the  Court  of  Appeal.  There  Mills  borrowed 
from  one  Whittaker  the  sum  of  2602.,  for 
which  he  gave  promissory- notes,  one  Green- 
wood being  surety.     In  January,  1887,  a 
writ  was  issued  by  Whittaker  against  Mills 
and  Greenwood  for  the  debt,  whereupon 
Mills  handed  over  2232.  to  the  creditor. 
In  February  a  bankruptcy  petition  was 
presented  against  Mills,  and  the  official 
receiver  applied  to  the  Court  for  an  order 
that  the  payment  to  Whittaker  was  a 
fraudulent  preference  within  section  48. 
It  was  proved  that  the  object  of  the  bank- 
rupt in  making  the  payment  was  not  to 
prefer  Whittaker,  but  to  prefer  Green- 
wood.  Whittaker  got  the  money.   Green- 
wood did  not.     The  application  was  to 
make  Whittaker  refund.     The  Court  of 
Appeal  said  No.    Lord  Esher,  M.R.,  said  : 
"  Was  it  with  the  intention  of  giving  the 
creditor  a  preference  that  the  payment 
was  made  ?     Under  the  statute  it  is  not 
sufficient  if  the  debtor  paid  one  creditor  in 
order  to  favour  another.     Still  less  would 
it  be  a  fraudulent  preference  if  the  pay- 
ment has  been  made  to  benefit  himself. 
That  has  been  decided.     Still  less  is  it  so 
if  the  debtor  makes  the  payment  to  a 
creditor  with  intent  to  advantage  some 
one  else  who  is  not  a  creditor.     Here  the 
findings  are  that  the  debtor  made  the 
payment  in  favour  of  Whittaker.     Trjje, 
but   what    was    his   intention?     It    has 
been    found    that    he    did    not    intend 
to     prefer     Whittaker,     but     to     give 
an    advantage     to    Greenwood.       Now 
Greenwood  is  not  a  creditor  at  all.     The 
case  is  therefore  not  within  the  words  of 
the  section,  and  to  hold  otherwise  would 
be  directly  opposite  to  what  was  decided 
in  Goldsmid^  In  re ;  Taylor^  Ex  parte.^ " 
So  the  point  of  Mille,  In  re,''  was  that  the 
person  as  against  whom  the  application 
was    made    was    the    person    who    had 


received  the  money,    but   was  not  th& 
person  whom  it  was  intended  to  prefer* 
It  was  intended  to  prefer  another  person 
— ^namely,  the  surety.     MiUsy  In  rc,^  waa 
mentioned  in  Paine,  In  r«,'  but  it  will  be- 
noticed  that,  so  fiar  as  the  case  is  reported, 
Mr.  Justice  Yaughan  Williams  says  no- 
thing about  it.     In  Paine,  In  r«,'  the- 
application,  as  against  Barnard,  succeeded, 
although  he  was  not  the  person  who  had 
received  the  money ;  and  upon  this,  as  I 
shall  show  presently,  the  case  has  been 
doubted.     But  the  point  which  arose  in 
Iiill8f  In  re'' — namely,  that  the  respon- 
dent must  be  the  person  intended  to  be 
preferred — did  not  arise  in  Paine,  In  r«,* 
at  all,  for  the  respondent  in  Paine,  In  re,^ 
was  that  person.      The  point  argued  in 
Paine,  In  re,*  was  whether  **  creditor  "  in 
section  48  includes  a  person  who  has  a- 
contingent  liability,  which  point  did  not 
arise  and  was  not  argued  in  MiUe,  In  reJ 
The    other    case    is    Warren,    In  re  r 
Tranter,  ex  parte,^  which  is  like  Mills,  In 
reJ      There  the  application  was  by  the 
trustee    in   a  bankruptcy    against    two 
persons,  Warren  and  Harrison,  who  had 
joined  with  the  debtor  in  giving  a  joint- 
and  several  promissory  note  for  250/.  to 
the   Union   Loan  and   Discount  Co.   of 
Manchester,  who  had  made  an  advance  to- 
the  debtor.      Warren  and  Harrison  had 
signed  the  note  as  sureties.     The  debtor, 
being  in  a  condition  of  insolvency,  paid 
the  250/.  to  the  Discount  Co.,  in  discharge 
of  the  debt,  on  June  22,  1899,  and  on 
July  24  was  adjudicated  a  bankrupt  on 
her  own  petition  of  the  same  date.    The 
trustee  claimed  that  the  payment  to  the* 
company  was  a  fraudulent  preference  o£ 
Warren  and  Harrison,  and  that  Warren 
and  Harrison  should  refund  the  money. 
The  money  had  been  paid  by  the  debtor 
to  the  Discount    Co.,    and  not  to  the 
sureties.    On  an  appeal  to  the  Divisional 
Court,    Mr.    Justice   Wright    and    Mr. 
Justice  Phillimore  refused  to  follow  Paine, 
In  re;  Read,  ex  parte,*  in  holding  that 
sureties  who  had  not  received  the  money 
could  be    made   to    refund.     Mr.  Jus- 
tice   Wright  said,   "(The  payment)  was 
made  by  the  debtor  in  order  to  discharge 
her  debt  to  the  Discount  Co.,  and  the 
money  was  kept  by  them  and  not  applied 
to  any  other  purpose  than  the  discharge 
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of  that  debt,  and  the  result  of  that  pay- 
ment was  that  the  makers  of  the  pro- 
missory-note were  released  from  all 
liability  upon  it.  But  that  does  not  make 
the  payment  a  payment  to  or  in  £a.vour  of 
the  respondents.  The  only  case  that 
appears  to  be  at  variance  with  this  view  is 
that  of  Painey  In  re;  Bead,  ex  parte,^ 
where  I  agree  that  the  Court  held  that 
the  payment,  though  nominally  a  payment 
to  the  creditor,  must  be  treated  as  a 
payment  to  or  in  favour  of  the  acceptor 
of  an  accommodation  bill  drawn  by  the 
debtor.  But  in  MiUs,  In  re;  Official 
ReoeiveTy  ex  parte^^  there  are  dicta  of  the 
Court  of  Appeal  which  this  Court  cannot 
overlook,  although  the  judgment  was 
founded  upon  the  case  of  Ooldemidy  In  re  ; 
TayloTy  ex  parte,^  which  is  not  reported  as 
deciding  any  point  of  this  kmd.  In 
Milk,  In  re  ;  Official  Receiver ^  ex  pa/rte,'' 
the  Ix>rds  Justices  seem  clearly  to  have 
taken  the  view  that  in  order  to  constitute 
a  fraudulent  preference  the  payment  must 
be  made  to  or  for  the  person  intended  to 
be  preferred.  I  think,  therefore,  that 
this  appeal  must  be  dismissed."  So  Mills, 
In  re,''  and  Warren,  In  re,®  are  cases 
which  go  to  shew  that  where  the  payment 
is  made  to  a  person  whom  it  is  not  sought 
to  prefer  you  cannot  recover  by  way  of 
fraudulent  preference  against  him  because 
it  was  not  sought  to  prefer  him,  nor 
against  the  person  whom  it  was  sought  to 
prefer,  because  the  payment  was  not  made 
to  him  or  for  his  benefit.  I  do  not  think 
there  is  anything  in  that  inconsistent  with 
the  decision  in  Paine,  In  re,*  that  "  cre- 
ditor "  in  section  48  means  a  person  who, 
if  bankruptcy  supervenes,  can  prove. 

Other  cases  have  been  mentioned,  but 
it  seems  to  me  they  fail  under  a  different 
head.  It  must  now  be  taken,  after 
what  Lord  Halsbuiy  said  in  Sharp  v. 
Jaekaan,^  that  the  relation  of  debtor 
and  creditor  does  exist  between  a  trustee 
who  has  misappropriated  trust  funds  and 
his  cesHiia  que  truet.  It  was  argued  for 
the  plaintiffs  here  that,  inasmuch  as 
that  is  so,  and  inasmuch  as  the  cases 
to  which  I  am  about  to  refer  held  that 
the  doctrine  of  fraudulent  preference  did 
not  apply  to  cases  of  that  description, 
it  is  not  every  creditor  who  &lls  within 
Vol.  70.— Ohako. 


section  48.  In  the  cases  to  which  I  am 
going  to  refer — being  all  of  them  cases  as 
between  trustee  and  cestui  que  trust — the 
position  really  was  this :  Take  it  that  there 
existed  the  relation  of  debtor  and  cre- 
ditor, still  there  existed  another  relation — 
namely,  that  of  trustee  and  cestui  que 
trust]  and  these  cases  only  go  to  shew 
that  by  virtue  of  that  you  may  escape 
section  48,  though,  if  it  were  simply  a 
case  of  debtor  and  creditor,  the  section, 
may  be,  would  apply.  Smith,  In  re; 
Kdl/y,  ex  pairie^  was  a  case  in  which  money 
had  been  remitted  by  a  Glasgow  firm  to  a 
London  firm,  who  subsequently  became 
bankrupt,  for  the  specific  purpose  of  meet- 
ing certain  bills  drawn  by  the  Glasgow 
firm  and  accepted  by  the  London  firm 
and  due  on  October  5.  3,300/.  of  the 
5,300/.,  which  was  the  money  remitted, 
found  its  proper  destination ;  2,000/.,  by 
an  error  of  a  clerk,  went  in  a  wrong 
direction.  The  persons  who  received  the 
money  for  the  specific  purpose  had  not 
the  smallest  intention  of  misappropriating 
it  or  sending  it  to  a  wrong  destination — 
that  was  purely  the  fault  of  a  clerk,  who 
paid  it  into  a  wrong  bank,  where  the  firm 
had  an  overdraft,  and  the  bank  claimed  a 
lien.  What  the  Court  of  Appeal  held 
was  that,  as  the  London  firm  had  not 
intended  to  misappropriate  the  2,000/., 
the  relation  of  trustee  and  cestui  que  trust 
was  that  which  subsisted  between  them 
and  the  Glasgow  firm,  and  therefore 
the  London  firm  could  properly  have 
employed,  and  ought  to  have  employed, 
the  2,000/.  in  meeting  the  bills.  The 
Court  put  it  on  this  —  that  the  bank- 
rupt firm  were  trustees  of  the  2,000/. 
for  the  persons  who  remitted  the 
money  for  a  specific  purpose,  and 
in  making  good  that  sum  for  which 
they  were  trustees  they  were  not  com- 
mitting any  fraudulent  preference  within 
section  48.  In  Wilkinson,  Ex  parte; 
Stubhins,  in  re,^  a  debtor  on  the  eve  of 
bankruptcy  voluntarily  made  good  trust- 
money  which  he  had  misappropriated,  and 
it  was  held  that  the  payment  could  not  be 
set  aside  as  a  fraudulent  preference  of  the 
trust  estate  within  section  92  of  the 
Bankruptcy  Act,  1869.  The  case  of 
Goldsmxd,  In  re ;  Taylor,  ex  pao'te,^  again, 
F 


Digitized  by 


Google 


66 


CHANCEEY  DIVISION. 


[1901 


BLA.CKPOOL  Motob-Car  Co.,  In  be. 

is  to  the  like  effect.  In  Sharp  v.  Jack- 
son^ a  trustee  who  had  committed 
breaches  of  trust  and  was  insolvent  had 
on  the  eve  of  his  bankruptcy  conveyed  an 
estate  to  make  good  the  breaches  of  trust 
without  any  pressure  or  request  by  his 
ce8tui8  qiie  trust.  It  was  held  that  it  was 
impossible  on  the  facts  to  say  there  was 
a  fraudulent  intent  by  the  trustee  to 
prefer  the  trust  estate ;  he  was  only 
desirous,  for  his  own  protection  and 
because  it  was  honest  and  honourable  so 
to  do,  to  make  good  what  he  had  mis- 
appropriated. I  do  not  think  these  cases 
have  any  bearing  upon  the  point  which  I 
have  to  decide,  which  is  whether  these 
directors  are  creditors  or  not.  The  pre- 
sent case  seems  to  me  to  be  entirely 
governed  by  the  decision  of  Mr.  Justice 
Vaughan  WiUiams  in  Paine^  In  re  ;  Read^ 
ex  parte,^  and  I  must  follow  it. 

Then  it  is  also  said  that  the  plaintiffs 
were  not  persons  having  a  right  of  proof 
under  section  37  of  the  Bankruptcy  Act, 
1883,  because  they  had  not  paid  anything 
under  the  guarantee  when  the  deed  was 
executed.  But  I  think  that  the  cases  of 
Wolmershatuen  v.  GtUlick  [l893]  ^^  and 
Herepathj  In  re ;  Dehna/r,  ex  pwrte? 
shew  that  their  contingent  liability  would 
be  sufficient  to  entitle  them  to  prove,  not- 
withstanding what  was  said  by  Mr. 
Justice  Cave  in  PanTott,  In  re  ;  WhiUaker, 
tx  parte}^ 

I  think,  therefore,  the  action  fails. 


Solicitors — Barton  &  Pearman,  agents  for  J.  H. 
Armitage,  Leeds,  for  plaintiffs;  Vincent  & 
Vincent,  agents  for  John  Bowling  &  Sons, 
Leeds,  for  defendants. 

[Eeported  hy  Arthur  Lwmrenoe^  JSsq,^ 
Barriiter-at-La/m, 


GHT,  J.  ) 
900.  \ 
7.    U.     ) 


Wbight,  J. 

1900. 
Nov. 
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ILFBACOMBE  PEBMANENT 
MUTUAL     BENEFIT    BUILDING 

SOCIETY,  In  re. 


(11)  62  L.  J.  Ch.  773 ;  [1893]  2  Ch.  614. 


Company  —  Wind%7ig-up  —  Creditor  — 
Previous  Proceedi/nga — Unregistered  Com- 
pany —  Building  Society  Certified  after 
1862  and  not  Registered  after  1874— 
Unauthorised  Association — Jurisdiction  to 
Wind  up — Coats — Companies  Act,  1862 
(25  <fc  26  Viet.  c.  89),  m.  4  and  199— 
Building  Societies  Act,  1874  (37  d:  38  Vict. 
0,  42),  s.  iO-'Building  Societies  Act,  1894 
(57  d;  58  Vict.  c.  47),  s,  25. 

A  building  society  teas  established  in 
1868  under  the  Building  Societies  Act, 
1836,  but  had  never  been  incorporated 
wndjsr  cmy  subsequent  Act,  In  1900 
the  society  wasjownd  to  be  insolvent,  and 
a  petition  was  presented  by  two  creditors 
to  wind  it  up,  and  the  present  petitioner 
had  knowledge  of  it,  btU  that  petition  waa 
subsequently  unthdra/um.  AU  the  undis- 
puted creditors  except  the  present  petitioner 
and  three  others  had  accepted  a  composition 
of  I2a,  Qd,  in  the  pound,  and  the  whole  of 
tlie  aaaeta  had  been  sold  by  the  directors, 
who  had  contflrihUed  out  of  their  own 
pockets  to  provide  the  composition,  A 
petition  was  now  presented  by  a  creditor 
to  wind  up  the  society,  TJhe  directors  had 
expresaed  their  wUlingneaa  to  pay  him  a 
composition  of\2s,  6d,  in  the  pound  on  his 
debt,  and  had  retained  sufficient  funds  in 
their  hands  for  this  purpoae : — Held,  upon 
the  merita,  that  no  order  ought  to  be  made 
upon  the  petition, 

Semble,  that,  although  in  a  literal  aenae 
the  aociety  uxm,  in  the  words  of  section  4  of 
the  Compames  Act,  1862,  ^*  formed  inpur- 
swamce  of  aome  other  Act  of  Parliament " — 
that  is,  the  repealed  Building  Societies  Act, 
1836--^  u)ord  ^'formed  "  in  that  section 
means  formed  and  having  ita  existence 
recognised  under  the  provisions  "  of  some 
other  A<a,'*  and  therefore  thai  the  society^ 
not  having  been  incorporated  under 
the  Building  Societies  Act,  1874,  vku 
an  illegal  aociety,  and  consequently  the 
Court  had  no  jurisdiction  to  m^ake  a  wind- 
ing-up order: — Held,  therefore,  that  the 
petition  must  be  dismissed,  but  that  the 
society,  having  pleaded  its  own  illegality 
as  a  defence,  was  not  entitled  to  costs. 
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Petition  by  Joseph  Channing,  a  creditor 
of  the  above  society,  for  an  order  to  wind 
up  the  society  oompulsorily. 

The  society  was  established  in  March, 
1868,  under  (he  Building  Societies  Act, 
.  1836  (6  &  7  Will.  4.  c.  32),  and  was  certi- 
fied as  a  building  society  under  that  Act 
on  March  3,  1868. 

The  society  commenced  and  continued 
business  and  received  subscriptions  and 
made  advances  to  its  members,  and  also 
received  considerable  sums  of  money  by 
way  of  loan  from  depositors. 

On  August  25,  1894,  the  Building 
Societies  Act,  1894  (57  <fe  58  Yict. 
c.  47),  received  the  royal  assent.  That 
Act,  by  section  25,  sub-section  2,  provided 
•that  on  the  expiration  of  two  years  from 
its  passing  the  Building  Societies  Act, 
1836,  should  be  repealed  as  to  all  societies 
certified  thereunder  after  the  year  1856. 
Notwithstanding  this  Act,  the  society  was 
never  registered  or  incorporated  under  the 
Building  Societies  Act,  1874  (37  <fe  38 
Yict.  c.  42),  or  any  subsequent  Act. 

The  society  was  for  some  years  supposed 
to  be  in  flourishing  circumstances,  but  on 
March  13, 1900,  Joseph  Braund,  the  secre- 
tary of  the  society,  made  a  written  confes- 
sion to  the  directors  to  the  effect  that  he  had 
felt  the  time  had  come  for  him  to  make 
known  the  real  state  of  the  society  ;  that 
for  many  years  it  had  been  getting  into  an 
insolvent  state,  although  he  had  with  the 
very  best  intention  kept  it  from  the  directors 
and  the  public ;  that  he  had  falsified  the 
accounts  to  hide  its  real  state  ;  and  that 
the  auditors  had  not  the  slightest  idea  of 
what  he  then  disclosed.  Immediately 
after  this  confession  the  directors  of  the 
society  instructed  H.  Barrett,  a  member 
of  the  firm  of  Barrett  <k  Perrin,  chartered 
accountants,  to  investigate  the  affairs  of 
the  society,  and  they  subsequently  insti- 
tuted a  prosecution  against  Braund,  who 
was  indicted  for  mutilating  certain  ledgers 
and  falsifying  a  certain  l^ance-sheet  of 
the  society,  and  on  various  charges  of 
embezzlement.  Braund  was  tried  at  the 
Exeter  Assizes,  when  he  pleaded  guilty  to 
the  charges  of  embezzlement,  and  was  sen- 
tenced to  three  years'  penal  servitude.  As 
the  result  of  Barrett's  investigations  it 
appeared  that  there  were  in  all  forty 
depositors  of  the  society,  to  whom  the 


society  owed  in  the  aggregate  the 
sum  of  8,420^.  14s.  3c?.,  of  which 
the  sum  of  1,990Z.  had  been  deposited 
since  August  25, 1896 — ^that  is,  two  years 
after  the  passing  of  the  Building  Societies 
Act,  1894;  that  there  were  291  members 
to  whom  there  was  owing  for  capital  sub- 
scribed and  interest  10,425/.  Sa.  Id. ;  and 
that  the  assets  of  the  society  consisted 
almost  entirely  of  moneys  owing  to  the 
society  by  borrowing  members  on  mort- 
gages, which  were  estimated  to  produce 
the  sum  of  5,044/.  17«.  7d.,  which  would 
be  sufficient  to  pay  a  dividend  of  about 
12«.  to  12«.  M.  in  the  pound  on  the 
amount  due  to  the  depositors.  In  these 
circumstances  the  directors  approached 
all  the  depositors,  and  offered  to  purchase 
their  deposits  at  a  sum  equivalent  to 
12«,  M,  in  the  pound.  A  form  of  agree- 
ment for  sale  was  prepared,  and  all  the 
depositors  whose  claims  were  undisputed, 
with  the  exception  of  the  petitioner, 
agreed  to  sell  their  deposits  upon  the 
terms  therein  mentioned,  the  date  for 
completion  of  the  sales  being  in  two  in- 
stances fixed  as  July  1,  and  in  the 
remainder  on  August  1,  1900.  All  these 
agreements  had  been  completed  and  the 
purchase- money  paid  except  in  four  cases, 
which  still  awaited  completion,  the  pur- 
chase-money having  in  the  meantime 
been  deposited  in  a  local  bank.  As 
further  part  of  the  scheme  for  winding  up 
the  society,  a  deed  of  dissolution  was 
prepared,  and  was  executed  or  assented 
to  by  ninety  members  of  the  society,  by 
which  it  was  provided  that  the  assets 
should  be  applied  in  paying  off  the 
depositors,  and  that  the  conduct  of  the 
winding-up  should  be  left  in  the  hands  of 
the  directors  and  auditors.  All  the  assets 
of  the  society  had  been  sold,  and  realised 
the  sum  of  4,897/.  18«.  The  difference 
between  the  amount  realised  and  the  sum 
necessary  to  provide  for  the  purchase  of 
all  the  deposits  at  12«.  6c/.  in  the  pound, 
amounting  to  823/.,  had  been  found  by 
the  directors  and  auditors  out  of  their 
own  moneys. 

In  March,  1900,  a  petition  for  winding 
up  the  society  was  presented  by  two 
creditors,  but  before  the  hearing  they 
agreed  to  sell  their  deposits  on  the  terms 
above  mentioned,  and  obtained  leave  to 
f2 
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withdraw  their  petition.  The  present 
petitioner  was  aware  of  this  petition 
having  been  presented,  but  gave  no  notice 
of  appearance  to  support,  and  did  not 
appear  to  support  it. 

The  present  petitioner  was  a  depositor 
in  the  society  to  the  amount  of  620^., 
which  he  had  deposited  at  irregular 
intervals  between  December  5,  1889,  and 
February  4,  1895,  on  which  interest  had 
been  paid  up  to  December  31,  1899  ;  and 
on  March  24, 1900,  had  given  six  months' 
notice  of  withdrawal,  which  had  not  been 
complied  with. 

The  directors  had  offered  him,  and 
were  ready  and  willing  to  pay  him,  a 
composition  of  12^.  6d.  in  the  pound  on 
his  debt,  but  this  he  had  declined  to 
accept. 

The  petitioner  by  his  petition  alleged 
that  an  enquiry  was  desirable  into  the 
matters  relating  to  the  failure  of  the 
society  and  the  conduct  of  its  business  by 
its  directors  and  auditors  and  other 
officers;  such  matters  included  the  loss 
of  capital  moneys  through  alleged  negli- 
gence and  breach  of  duty,  the  preparation 
and  publication  of  alleged  £edse  and  mis- 
leading balance-sheets,  and  the  alleged 
payment  of  interest  out  of  capital;  he 
further  alleged  that  it  was  just  and  equit- 
able that  the  society  should  be  wound  up 
by  the  Court. 

In  the  course  of  the  argument  it  was 
stated  that  out  of  fifty-eight  shares, 
twenty-seven  were  held  by  directors  and 
seventeen  by  the  members  of  a  director's 
family. 

Waggett  (ZT.  Terrell,  Q,C.,  with  him), 
for  the  petition. — The  petitioner  has  made 
out  a  prima  facie  case  for  a  compulsory 
order. 

Swinfen  Eady,  Q.C.,  and  G.  B.  Ni/rih- 
cote,  for  the  society  and  its  directors  and 
auditors. — The  foots  in  this  case  are  very 
special,  and  upon  the  merits  no  winding- 
up  order  ought  to  be  made,  as  no  sub- 
stantial benefit  would  result  from  it  to  any 
one. 

Apart,  however,  from  the  merits,  there 
is  a  technical  objection  that  the  Court 
has  no  jurisdiction  to  wind  up  the  society. 
The  society  was  established  under  the 
Building  Societies  Act,   1836,  and  was 


therefore  originally  a  legal  society.  By 
the  Building  Societies  Act,  1874,  that  Act 
was  repealed ;  but  it  was  provided  by  sec- 
tion 7  that  the  repeal  should  not  affect 
any  subsisting  society  certjjfied  under  the 
former  Act  until  such  society  should  have 
obtained  a  certificate  of  incorporation 
under  the  Act.  Section  9  provided  that 
every  society  then  subsisting  or  thereafter 
established  should,  upon  receiving  a  cer- 
tificate of  incorporation  under  the  Act, 
become  a  body  corporate  by  its  registered 
name,  having  perpetual  succession,  until 
terminated  or  dissolved  in  manner  therein 
provided,  and  a  common  seal.  Section  40 
required  societies  under  that  Act  to  make 
certain  annual  audits  and  statements  as 
to  their  funds.  The  Building  Societies 
Act,  1894,  by  section  25,  sub-section  1, 
provides  that  section  40  of  the  Building 
Societies  Act,  1874,  shall  apply  to  every 
society  which  has  been  certified  under  the 
Act  of  1836  and  has  not  been  incorporated 
under  the  Act  of  1874,  and  was  existing 
at  the  date  when  the  Act  of  1894  was 
passed  (August  25,  1894),  and  that  if 
any  such  society  fells  to  comply  with  the 
requirements  of  section  40  of  the  Act  of 
1874,  the  society  and  its  members  shall 
be  subject  to  certain  penalties.  Sub- 
section 2  provides  that  "  On  the  expira- 
tion of  two  years  from  the  passing  of  this 
Act  (t.e.  Aug.  25,  1896),  the  said  Build- 
ing Societies  Act,  1836,  shall  be  repealed 
as  to  all  societies  certified  thereunder 
after  the  year  1856."  As  the  present 
society  was  never  registered  under  the 
Act  of  1874,  the  effect  of  section  25,  sub- 
section 2,  was  that  on  and  after  August  25, 
1896,  the  society  ceased  to  be  a  legal 
society,  and  therefore,  by  reason  of  sec- 
tion 4  of  the  Companies  Act,  1862,^  the 

(I)  The  Companies  Act,  1862,  s.  4,  provides 
that  "  No  company,  association,  or  partnership 
consisting  of  more  than  ten  persons  shall  be 
formed,  after  the  commencement  of  this  Act, 
for  the  purpose  of  carrying  on  the  business  of 
banking,  unless  it  is  registered  as  a  company 
under  this  Act,  or  is  formed  in  pursuance  of 
some  other  Act  of  Parliament,  or  of  letters 
patent ;  and  no  company,  association,  or  part- 
nership consisting  of  more  than  twenty  persons 
shall  be  formed,  after  the  commencement  of 
this  Act,  for  the  purpose  of  carrying  on  any 
other  business  that  has  for  its  object  the 
acquisition  of  gain  by  the  company,  association, 
or  partnership,  or  by  the  individual  members 
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Ooart  has  no  jurisdiction  under  sec- 
tion 199  of  that  Act  to  wind  it  up — Pad- 
stow  Total  Loss  and  CoUiaion  Aasurcmoe 
Association,    In    re ;    Bryant,    ex    parte 

[1882],*  and  Bonding  and  Wilby,  In  re 
1895].* 

[They  also  referred  to  the  Building 
Societies  Act,  1874,  s.  8,  and  to  the 
Building  Societies  Act,  1875,  s.  2.] 

J,  K.  Daarley^  for  a  shareholder,  opposed 
the  petition. 

Gore-Browne,  for  an  alleged  depositor 
whose  claim  was  disputed. — As  section  25, 
sub-section  2  of  the  Act  of  1894  says 
nothing  as  to  the  repeal  of  the  Act  of 
1836  dissolving  or  rendering  illegal  the 
societies  therein  referred  to,  the  effect  is 
not  to  render  this  society  illegal.  By  sec- 
tion 38  of  the  Interpretation  Act,  1889, 
when  any  future  Act  repeals  any  other 
enactment,  then,  unless  the  contrary  in- 
tention appears,  the  repeal  is  not  to  affect 
any  right  under  the  repealed  enactment. 

H,  Terrell,  Q£,,  and  WaggeU,  for  the 
petition. — As  to  the  jurisdiction  of  the 
Court  to  wind  up  the  society,  there  was 
nothing  illegal  about  the  society  originally, 
and  up  to  1896  it  could  have  been  wound 
up  by  the  Court.  In  1894  the  Building 
Societies  Act,  1836,  was  repealed  by  the 
Act  of  1894,  and  on  expiration  of  the 
two  years  from  the  date  of  its  passing 
limited  by  the  Act  for  registration  the 
society  ceased  to  have  the  protection  of 
the  Act  of  1836.  But  after  that  date, 
notwithstanding  the  society  had  no  autho- 
rised existence,  it  was  not  an  unauthorised 
afiaociation,  for,  although  not  registered 
under  the  Companies  Act,  1862,  it  was, 
within  the  meaning  of  section  4  of  that 
Act,  ''  formed  in  pursuance  of  some  other 
Act  of  Parliament " — namely,  the  Act  of 
1836.  The  word  "  formed  "  must  be  taken 
in  its  popular  meaning — that  is,  originally 
formed — Shmo  v.  Simmons  [l883].*  The 
society,  therefore,  having  been  lawful  in 

thereof,  unless  it  is  registered  as  a  company 
under  this  Act,  or  is  formed  in  pursuance  of 
some  other  Act  of  Parliament,  or  of  letters 
patent,  or  is  a  company  engaged  in  working 
mines  within  and  subject  to  the  jurisdiction  of 
the  Stannaries." 

(2)  51  L.  J.  Ch.  344;  20  Ch.  D.  137 

(3)  64  L.  J.  Ch.  427 ;  s.c.  nom.  Bowling  and 
WeUn^s  Contraet,  In  re,  [1895]  1  Ch.  663. 

(4)  53  L.  J.  Q.B.  29;  12  Q.B.  D.  117. 


its  inception,  Padstow  Total  Loss  and 
Collision  Assurance  Association,  In  re,^ 
does  not  apply  so  as  to  oust  the  jurisdic- 
tion of  the  Court.  That  was  a  case  which 
clearly  fell  within  section  4  of  the  Act  of 
1862,  because  the  association  there  con- 
sisted of  more  than  twenty  persons  and 
was  formed  after  the  commencement  of 
the  Act.  In  Bowling  and  Wilby,  In  re? 
there  were  less  than  seven  members  of 
the  association.  At  any  rate,  it  is  suffi- 
cient in  the  present  case  to  say  that  the 
society  existed  after  August  25,  1896,  for 
the  purpose  of  winding-up;  and  it  is 
important  to  notice  that  all  the  loans 
from  the  petitioner  were  made  before  that 
date. 

As  to  the  merits,  the  petitioner  has 
shewn  a  prima  facie  case  of  misfeasance. 
It  is  admitted  he  is  a  creditor  of  the 
society  and  that  the  society  is  insolvent. 
Under  the  circumstances  he  is  entitled  to 
a  winding-up  order  unless  it  can  be  shewn 
that  there  is  no  possibility  of  any  assets 
being  obtained  by  a  winding-up  order, 
and  the  onus  of  shewing  this  rests  upon 
the  person  opposing  the  making  of  the 
order  —  Erasnapolsky  Eestaurant  and 
Winter  Garden  Co,,  In  re  [i892].*  The 
petitioner  is  entitled  to  have  the  question 
tested  whether  each  member  of  the  society 
is,  as  he  contends,  or  is  not  liable  to  repay 
to  the  petitioner  the  amount  of  his  debt ; 
and  there  is  good  ground  for  contending 
that  the  members  are  liable  to  contribute 
beyond  the  amount  of  their  shares — see 
West  London  and  General  Permanent 
Building  Society^  In  re  [l894],^  which  is 
distinguishable;    and    Murray    v.    Scott 

[l884].7 

Further,  the  directors  and  auditors  are 
liable  by  reason  of  their  neglect  to  secure 
a  proper  smdit— Leeds  Estate  Building 
and  Investment  Co,  v.  Shepherd  [1887]' 
and  Oxford  Building  Society,  In  re;  Smith, 
ex  parte  [l886].^ 

W.  H,  Draper,  for  two  shareholders, 
supported  the  petition. 

(5)  61  L.  J.  Ch.  693  ;  [1892]  8  Ch.  174. 

(6)  63  L.  J.  Ch.  506;  [1894]  2  Ch.  352. 

(7)  53  L.  J.  Ch.  745 ;  9  App.  Cas.  519. 

(8)  57  L.  J.  Ch.  46 ;  36  Ch.  D.  787. 

(9)  56  L.  J.  Ch.  98  ;  tub  nom.  Oxford  Benefit 
Building  and  Investment  Society,  In  re,  36 
Ch.  D.  602. 
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Swinfen  Eady^  Q,C,y  in  reply. — An 
unpaid  creditor  of  a  company  is  not 
entitled  to  a  winding-up  order  unless  he 
can  shew  that  the  general  body  of  creditors 
will  be  benefited  by  the  order  being  made 
— Greenwood  d*  Co.^  In  re  [l90o].*® 

[Wright,  J. — Is  not  that  decision 
inconsistent  with  several  other  autho- 
rities?] 

[He  also  referred  to  Chapel  Houw 
Colliery  Co.^  In  re  [l883],^^  and  Uruguay 
Central  and  Hygueritaa  Baihoay  Co,  of 
Monte  Video,  In  re  [l879].^2] 

Wright,  J. — This  is  a  case  of  very 
great  difficulty,  and  for  a  long  time  I  was 
in  doubt  as  to  what  conclusion  I  should 
come  to.  I  will  deal  first  with  what  I 
may  call  the  merits  of  the  case. 

The  society  is  an  old  building  society, 
and  for  a  long  time  it  was  supposed  to  be 
in  a  flourishing  condition.  Whether  it 
was  so  or  not  I  have  not  the  means  of 
knowing ;  but  a  short  time  ago  its  secretary 
misappropriated  a  large  portion  of  its 
funds  and  the  society  was  found  to  be  in- 
solvent. The  directors  found  that  by 
contributing  some  SOOl,  of  their  own,  and 
having  all  the  assets  of  the  society  sold, 
they  would  be  in  a  position  to  offer  12«.  6d. 
in  the  pound  to  the  creditors  of  the 
society,  all  of  whom  were  in  a  sense,  as  I 
understand,  members  of  the  society.  All 
the  creditors  whose  claims  were  undis- 
puted except  one,  who  is  the  present 
petitioner,  accepted  that  offer.  The 
present  petitioner  thought — ^and  I  do  not 
blame  him  for  thinking — that,  considering 
the  imputations  which  he  fancied  he  was 
in  a  position  to  make  against  the  directors, 
his  claim  was  worth  15«.  in  the  pound, 
and  he  refused  to  take  less,  and  now  he 
petitions  to  wind  up  the  company.  The 
petition  contains  only  very  general  charges 
of  misconduct  or  negligence  against  the 
directors  or  officers  of  the  company, 
and  it  was  supported  simply  by  the 
ordinary  statutory  affidavit,  which  is 
insufficient  to  establish  charges  of  that 
kind.  No  other  affidavit  of  any  kind 
was  produced  in  support  of  any  charges  of 

(10)  69  L.  J.  Q.B.  751 ;  [1900]  2  Q.B.  306. 

(11)  52  L.  J.  Ch.  934 ;  24  Ch.  D.  259. 

(12)  48  L.  J.  Ch.  540 ;  11  Ch.  D.  372. 


the  sort  until  the  hearing  to-day,  and  the 
respondents  had  never  seen  those  affidavits 
until  by  my  leave  they  were  used  in 
Court,  rather  for  the  purpose  of  seeing 
whether  an  adjournment  ought  to  be 
granted  than  for  any  other  purpose.  The 
evidenoe  of  misconduct  is  very  weak  and 
vague,  and  mostly  founded  on  hearsay, 
and  to  my  mind  there  is  nothing  in  it. 
In  my  judgment,  no  case  on  which  I 
ought  to  act  is  shewn  which  would  lead 
me  to  think  that  misfeasance  proceedings 
against  the  directors,  at  any  rate,  would 
have  any  effect;  and,  as  regards  the 
auditors,  I  am  told  that  they  were  a  poor 
schoolmaster  and  a  rate  collector  without 
much  means,  and  I  cannot  think  that 
there  would  be  any  substantial  result  from 
proceeding  against  them. 

Bowe,  the  director  whose  conduct  is 
primarily  impugned,  has  been  cross- 
examined.  I  accept  his  evidence,  and  I 
think  that  there  is  no  reason  to  suppose 
that  there  was  any  grave  misconduct  on 
his  part,  or,  so  far  as  I  can  see,  on  the 
part  of  the  other  directors,  unless  it  be  on 
one  point,  and  that  is,  that  they  seem  to 
have  taken  on  themselves  to  dispense  with 
the  rules  of  the  society  as  to  fines  being 
paid  by  persons  who  were  in  arrear  in 
the  repayment  of  their  advances.  I  am 
unable  to  see  upon  the  evidence  before  me 
that  there  is  likely  to  be  any  substantial 
asset  forthcoming  in  respect  of  that 
matter.  There  might  be  something,  but 
I  am  not  in  a  position  to  say  that  there 
is  any  likelihood  of  a  substantial  asset. 
That  being  so,  I  have  come  to  the  con- 
clusion that  in  all  probability  there  would 
not  be  any  substantial  gain  from  misfea- 
sance proceedings. 

Then  how  does  the  matter  stand  f  The 
funds  of  the  society  have  been  augmented 
out  of  the  pockets  of  the  directors  and 
have  been  distributed,  except  that,  as  I 
understand,  enough  is  in  hand  to  answer 
the  claim  of  the  petitioner  and  will  be 
forthcoming  if  he  chooses  to  take  it. 
That  being  so,  I  must  ask,  will  he  gain 
anything  by  this  petition  )  I  apprehend 
that  the  law  is  pretty  clear  that,  where 
there  is  no  voluntary  winding-up,  a 
creditor  is  almost  ex  debito  jvstiUm 
entitled  to  have  a  winding-up  order  if  he 
can  shew  that  he  will  gain  anything  by  it 
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— at  any  rate,  unless  the  great  body  of  the 
other  creditors  are  against  it.  Now  here 
I  come  to  the  conclusion  that  the 
petitioner  would  gain  nothing  by  it.  At 
any  rate  I  cannot  come  to  the  conclusion 
that  there  is  any  possibility  that  he  will 
gain  anything,  and  all  the  other  admitted 
creditors  are  either  against  him,  or,  as  is 
the  case  with  two  of  them,  have  them- 
selves accepted  the  composition  of  128.  6d, 
Now  ought  I  to  re-open  the  winding-up 
manifestly  contrary  to  the  interest  of  all 
the  other  creditors,  and  make  them  re- 
fdnd  (because  that  is  what  a  liquidation 
would  come  to)  the  moneys  of  the  society 
which  they  have  received  through  the 
operation  of  a  tribunal  not  in  any  way 
recognised  by  lawl  Am  I  justified  in 
doing  that  merely  because  the  petitioner, 
who  cannot  get  anything  more,  as  I  think, 
than  what  he  has  been  offered,  wishes  the 
machinery  of  the  Court  to  be  used  to 
enable  him  to  test  the  conduct  of 
directors  in  proceedings  in  the  nature 
of  misfeasance  summonses  ?  I  think  not, 
and  I  think  that  the  authorities  which 
were  cited  and  relied  upon  in  the  Chapel 
HovM  CoUiery  Co.^  In  r«,^^  compel  me  to 
come  to  that  conclusion.  In  that  case 
Lord  Justice  Baggallay,  referring  to 
Urugwiy  Central  and  Hygtieritaa  Railway 
Co.  of  Monte  Video,  In  re,^^  says:  "The 
headnote  of  that  case  gives  the  rule,  to 
which  I  assent,  and  I  need  not  go  into 
the  judgment :  *  As  a  general  rule  an  un- 
paid creditor  of  a  company  is  entitled  to  a 
winding-up  order  ex  debitojustiHcB ;  but  that 
rule  is  subject  to  exceptions :  6.^.,  where 
all  the  other  creditors  oppose  the  petition, 
and  it  appears  that  the  petitioning  creditor 
wiU  not  be  in  a  better  position  by  obtain- 
ing a  winding-up  order.'"  Then  Lord 
Justice  Baggallay  goes  on  to  say  that 
there  may  be  also  other  cases  in  which  the 
Court  would  dismiss  the  petition;  but 
that  where  the  circumstances  above  men- 
tioned exist  he  thinks  the  order  ought  not 
to  be  made.  I  act  on  that  principle  in 
this  case. 

There  are  some  other  considerations 
which  point  in  the  same  direction.  There 
has  already  been  a  petition  for  the  wind- 
ing-up of  this  company.  This  petitioner 
must  have  known  of  that  petition.  Yet 
he  did  not  appear  in  support  of  it — at  least. 


he  gave  no  notice  of  his  intention  to 
appear  in  support  of  it.  He  waited  till 
that  was  got  rid  of  and  until  all  these 
funds  had  been  distributed  and  every- 
thing settled,  and  now  he  comes  forward 
with  his  own  petition.  I  certainly  am 
the  more  indisposed  to  help  him  because 
he  stood  by  in  that  way.  Therefore  on 
that  ground,  and  on  that  ground  alone,  I 
should  be  of  opinion  that  the  petition 
ought  to  be  rejected. 

Then  comes  another  question — one  of 
very  great  difficulty.  Counsel  for  the 
society  says  on  the  authority  of  Padstow 
Total  Lo88  and  CoUiaion  Assuram^ce  Aaaocia- 
tion,  Inre^  :  " Here  is  an  illegal  society  " 
— he  used  the  word  "illegal,"  but  I  do 
not  think  that  is  quite  the  right  word 
to  use — "a  society  not  authorised  by 
law,  and  therefore  not  existing  from 
the  point  of  view  of  the  Companies  Acts 
as  a  society  at  all,  and  therefore 
according  to  the  authority  of  the  Pad- 
atow  Total  Loss  and  Collision  Assurance 
Association^  In  re^  it  cannot  be  wound 
up."  I  do  not  think  it  is  necessary  to 
determine  that  point,  and  if  my  decision 
turned  entirely  on  it  I  should  certainly 
take  further  time  to  consider  my  judg- 
ment ;  but  an  it  does  not  turn  even  mainly 
on  that  point,  and  as  the  case  may 
perhaps  go  to  another  Court,  it  is  right 
that  I  should  express  an  opinion  on  that 
point  also.  This  society  was  a  legal 
society  when  it  was  constituted  in  1868. 
It  had  complied  with  whatever  formali- 
ties were  requisite  by  the  law  at  the  time 
it  was  constituted,  and  it  only  ceased  to 
have  the  full  protection  and  recognition 
of  the  law  by  reason  of  the  repeal,  which 
took  effect  in  1896,  of  the  Act  under 
which  the  society  had  been  constituted, 
and  probably  in  consequence  of  the  fault 
of  the  secretary  in  taking  no  notice  of 
the  requisitions  sent  to  him  by  the 
Registrar  of  Friendly  Societies,  which 
would  have  pointed  out  to  him,  and  no 
doubt  did  point  out  to  him,  that  he  ought 
to  take  the  proper  steps  to  have  his 
society  registered  under  the  Act  of  1874. 
He  took  no  such  steps.  Thereupon,  with 
regard  to  the  only  Act  under  which  his 
society  had  the  recognition  of  the  law,  it 
lapsed  and  became  a  society,  about  the 
stoitus  of  which  there  must  be  the  greatest 
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possible  doubt,  and  I  cannot  pretend  at 
present  to  say  what  that  status  was. 
There  was,  I  suppose,  property  vested 
in  trustees  for  the  society,  and  the  most 
difficult  and  complicated  questions  might 
arise.  What  I  have  to  consider  is  whether 
by  reason  of  section  4  of  the  Companies 
Act,  1862,^  a  winding-up  order  is  ex- 
cluded. That  section  says  that  **  no  com- 
pany, association,  or  partnership  consist- 
ing of  more  than  twenty  persons  shall  be 
formed,  after  the  commencement  of  this 
Act,"  for  purposes  including  the  purposes 
of  this  society,  '^  unless  it  is  registered  as  a 
company  under  this  Act,"  which  is  not 
the  case,  "  or  is  formed  in  pursuance  of 
some  other  Act  of  Parliament."  Now,  in 
a  literal  sense,  this  society  was  formed 
under  the  provisions  of  another  Act  of 
Parliament — namely,  the  Building  Socie- 
ties Act,  1836;  but  can  those  words 
''formed  under  the  provisions  of  some 
other  Act "  be  limited  in  that  way  ?  I 
am  inclined  to  think  that  "formed  in 
pursuance  of  some  other  Act  of  Parlia- 
ment "  must  mean  formed  and  having  its 
existence  recognised  by  another  Act  of 
Parliament.  Therefore,  I  think  that  on 
all  these  grounds  the  petition  ought  to  be 
dismissed.  I  have  not  considered  the 
technical  point  so  carefully  as  I  otherwise 
should  have  done,  because  I  have  a  strong 
opinion  on  the  other  part  of  the  case. 

H.  TerreUy  Q.C.— With  regard  to  the 
costs  of  the  society,  the  society  pleads  its 
own  illegality.  It  says  that  it  is  a  society 
which  cannot  be  recognised  at  law,  and 
therefore  it  is  submitted  that  it  cannot 
have  costs.  It  could  not  sue,  it  could  not 
issue  execution,  and  it  cannot  give  a 
receipt  for  the  costs  if  they  are  directed 
to  be  paid  to  it. 

[Wright,  J. — The  society  has  resisted 
the  petition  on  the  ground  that  it  is  a 
non-existent  society  for  the  purpose  of 
winding-up.     Can  you  ask  for  costs?] 

Swmfen  Eady,  Q.C, — The  society  is  a 
respondent  to  the  petition,  and  is  served 
as  an  existing  society.  The  petitioner 
therefore,  having  failed,  is  not  entitled  to 
say  that  the  society  is  an  illegal  one,  having 
regard  to  the  fact  that  he  served  it, 
brought  it  here,  and  made  allegations 
against  it. 


Wright,  J. — I  cannot  give  the  society 
its  costs.  The  petition  must  be  dismissed 
without  costs. 


Solicitors  —  Goscotte,  Wadham  &  Bradbmy, 
agents  for  Sparkee,  Pope  &  Thomas,  Exeter, 
for  petitioner ;  Blonnt,  Lynch  &  Petre,  agents 
for  R.  M.  Bowe,  llfracombe,  for  society  and 
its  directors ;  King,  Wigg  k  Co.,  agents  for 
Crosse,  Day  &  Crosse,  South  Molton,  and  Field, 
Roscoe  &  Co.,  agents  for  G.  Hilton  Lewis, 
llfracombe,  for  creditors. 

[Eeported  by  W.  Ivimey  Cook,  JSkq., 
Ba/rrister-at'La/m, 


NTELL,  J.  ^ 
.900.  \ 
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Farwell,  J. 

1900. 
Nov. 

Lamdbrd  and  Tenant — Covenant  Run- 
ning with  the  Land —  Underlease — Demise 
by  Underlessee — Coveruint  by  Underlessee 
if  Term  Extended  to  Grant  New  Lease 
—  Personal  Covenant  —  Rvle  against 
Perpetuities  —  Assign  of  Reversion  — 
32  Hen,  8.  c.  34,  s.  2. 

Where  a  lessor  who  was  himsdf  cm 
underlessee  covenanted  with  his  lessee  that 
if  he  should  obtain  from  the  freeholder  any 
extension  of  his  term  he  woidd  grant  a  new 
lease  to  his  lessee^  it  toas  held  on  the  oon- 
struction  of  the  covenant  thcU  it  was 
personal  only  to  the  lessor^  and  was  not 
binding  on  his  assign;  that  the  covenant 
was  not  one  for  renewal  stricUy  so  called, 
and  therefore  did  not  run  with  the  land ; 
and  that  according  to  the  statute  32  Hen,  8. 
c.  34,  s.  2,  the  covenant  was  limited  to  the 
reversion  with  which  it  ran — that  is,  the 
reversion  which  was  vested  in  the  covenantor 
at  the  time  he  entered  into  the  covenant, 

Brereton  v,  Tuohey  (8  Ir.  0.  L.  R.  190), 
Kent  V.  Stoney  (9  Ir.  Ch.  R.  249),  and 
Coey  V.  Pascoe  ([1899]  1  Ir.  R.  125) 
followed. 

This  was  an  action  for  the  specific  per- 
formance of  a  covenant  contained  in  an 
underlease  dated  June  25, 1851,  and  made 
between  Daniel  Austin  of  the  first  part, 
Thomas  Golding  of  the  second  part,  and 
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Eden  Eisher  of  the  third  part.  Austin 
held  the  demised  property  under  a  lease 
from  Andrew  Beid,  who  thereby  reserved 
to  himself  the  last  ten  days  of  the  term 
for  which  he  held  the  property  under  a 
lease  from  Sir  Charles  Morgan,  the  free- 
holder. The  underlease  was  for  the  term 
of  fifty-two  years,  less  twenty  days,  from 
September  29,  1850,  and  contained  a 
covenant  in  these  terms :  "  In  case  the 
said  D.  Austin  shall  obtain  from  the  said 
Sir  C.  Morgan  his  heirs  or  assigns  any 
extension  of  the  term  for  which  the  said  D. 
Austin  now  holds  the  ground  and  premises 
hereby  demised  and  other  hereditaments 
and  premises  from  the  said  A.  Keid  under 
a  certain  indenture  of  lease  dated  the 
29th  day  of  December  1840  that  then  and 
in  that  case  the  said  D.  Austin  his 
executors  administrators  or  assigns  shall 
and  will  within  three  calendar  months 
next  after  such  extension  being  obtained 
at  the  cost  in  all  things  of  the  said  E. 
Fisher  his  executors  administrators  and 
assigns  grant  unto  him  the  said  £.  Fisher 
his  executors  administrators  and  assigns 
a  new  lease  of  the  said  ground  and  pre- 
mises hereby  demised  for  such  extended 
term  as  will  include  the  term  then  un- 
expired of  the  term  hereby  granted  and 
the  further  term  less  ten  days  which  may 
be  granted  to  the  said  D.  Austin  by  the 
said  Sir  C.  Morgan  his  heirs  or  assigns. 
And  the  said  E.  Fisher  doth  hereby  for 
himself  his  executors  administrators  and 
assigns  further  covenant  to  and  agree 
with  the  said  D.  Austin  his  executors 
administrators  and  assigns  that  he  the  said 
£.  Fisher  his  executors  administrators  or 
assigns  shall  and  will  accept  such  new 
lease  and  execute  a  counterpart  thereof 
and  that  such  new  lease  and  counterpart 
shall  be  prepared  by  the  solicitor  of  the 
said  D.  Austin  and  shall  contain  the  same 
covenants  as  are  herein  contained  save 
only  that  the  actual  rent  to  be  reserved 
and  made  payable  shall  be  9Z.  a  year 
instead  of  7L  10«.  hereby  reserved  such 
further  or  last  mentioned  yearly  rent  to 
commence  and  become  payable  from  the 
quarter  day  next  following  that  from 
which  the  said  D.  Austin  his  executors 
administrators  or  assigns  shall  obtain 
such  extension  of  the  term  from  the  said 
Sir  C.  Morgan  and  shall  be  paid  and  pay- 


able on  the  days  and  times  and  in  manner 
hereinbefore  mentioned  for  payment  of 
the  rent  hereinbefore  reserved  and  made 
payable  and  also  shall  contain  such  further 
and  other  covenants  and  provisions  as 
may  be  required  by  such  further  lease 
from  the  said  Sir  C.  Morgan  to  the  said 
D.  Austin  his  heirs  executors  admini- 
strators or  assigns." 

In  1854  D.  Austin  died.  In  October, 
1892,  the  plaintiff  took  an  assignment  of 
the  underlease  from  the  executors  of  E. 
Fisher,  who  had  died  in  April,  1892.  The 
defendant,  who  was  the  assignee  of  the 
lease  under  which  D.  Austin  had  held 
the  property,  recently  obtained  from  the 
present  freeholder,  Lord  Tredegar,  a  lease 
of  the  premises  for  fifty  years*  from 
September  29,  1896,  but  no  surrender 
was  made  of  the  leasehold  reversion  ex- 
pectant upon  the  determination  of  the 
lease  to  D.  Austin.  The  defendant 
refused  to  grant  a  new  lease  to  the 
plaintiff. 

Jenkins^  Q,C,f  and  Kerly,  for  the  plain- 
tiff.— As  a  matter  of  construction  the 
covenant  in  the  underlease  applied  to 
Austin,  or  to  any  of  his  successors  in  title 
who  should  obtain  an  extension  of  the 
term. 

A  covenant  for  renewal  prima  facie 
runs  with  the  interest  in  the  property 
and  binds  assigns  although  they  are  not 
expressly  mentioned. 

[Fabwell,  J. — It  is  not  a  covenant  for 
renewal  properly  so-called.] 

The  word  "  extension  "  must  be  taken 
to  have  been  used  in  a  popular  sense,  and 
the  parties  must  have  intended  that, 
although  there  was  a  nominal  outstanding 
reversion,  the  person  in  possession  who 
got  a  renewal,  whether  Austin  or  those 
claiming  under  him,  should  be  bound. 
Where  there  is  an  ambiguity  the  tendency 
of  the  Courts  would  be  to  infer  that  a 
benefit,  whether  it  be  a  proviso  for  deter- 
mining a  lease  or  a  covenant  for  renewal, 
should  be  attached  to  and  go  with  the 
property  for  the  benefit  of  the  person 
from  time  to  time  entitled  to  the  property 
— Simpson  v.  Clayton  [i838]  *  and  Roe  d. 
Bamford  v.  Hayley  [isio].^ 

(1)  8  L.  J.  C.P.  59 ;  4  Bing.  N.C.  758. 

(2)  12  East,  464. 


Digitized  by 


Google 


74 


OHANCEBY  DIVISION, 


[1901 


MULLEB  V.   TrAFFORD. 


When  once  it  is  established  that  the 
covenant  was  intended  to  run  with  the 
land — and  we  admit  that  we  must  make 
that  out — the  Court  would  as  a  matter  of 
construction  find  it  easy  to  supply  the 
omission  from  the  covenant  of  the  words 
"executors  administrators  and  assigns." 
White  V.  Southend  Hotel  Co.  [i897]  *  is  an 
illustration  of  the  general  principle. 

The  question  then  arises  whether  the 
liability  to  perform  this  covenant  runs 
with  the  land  in  such  a  sense  as  to  bind 
the  assignee  of  Austin's  reversion,  assuming 
that  there  lis  an  assignee.  That  depends 
upon  the  statute  32  Hen.  8.  c.  34,  which, 
by  section  1,  gave  a  remedy  to  the 
assignees  of  the  reversion.  Section  2 
enacted  that  la<%sees  and  their  assigns 
should  have  the  like  remedies  against  the 
assignees  of  the  reversion  as  the  lessees 
had  against  their  lessors.  The  generality 
of  the  statute  was  modified  by  Spencer's 
Case  [1683].'*  There  it  is  stated  that 
the  Act  was  resolved  to  extend  to  cove- 
nants which  touch  or  concern  the  thing 
demised  and  not  to  collateral  covenants. 
A  covenant  for  renewal  has  for  centuries 
been  held  to  run  with  the  land  because  it 
touches  the  thing  demised — leteed  v. 
Stoneley  [l58o].* 

As  between  landlord  and  tenant 
"  running  with  the  land  "  means  running 
with  the  thing  demised.  The  reversion  is 
what  the  landlord  has  at  the  time  when 
he  grants  the  lease,  and  the  covenant 
running  with  the  land  is  binding  upon 
the  person  who  has  that  reversion. 

[Faewkll,  J. — Yes,  to  the  extent  of 
the  reversion.] 

The  covenant  to  renew  has  in  some  of 
the  cases  been  given  by  a  lessor  who  was 
himself  only  a  lessee,  and  who  had  not 
the  estate  which  would  enable  him  at  the 
time  to  grant  the  renewal.  There  is  no 
case  in  which  a  covenant  to  renew  has 
been  held  not  to  run  with  the  land.  In 
a  number  of  cases,  including  two  in  the 
House  of  Lords,  it  has  been  assumed  that 
such  a  covenant  is  not  bad  for  perpetuity. 

[Farwell,  J. — That  is  because  it  rune 
with  the  land.] 

(3)  66  L.  J.  Ch.  387;  [1897]  1  Ch.  767. 

(4)  5  Co.  Rep.  16a;  1  Sm.  L.C.  (10th  ed.), 
p.  52. 

(6)  1  Anderson,  82. 


The  first  thing  to  consider  is  whether 
the  covenant  touches  the  thing  demised. 
If  it  runs  with  the  reversion  it  must  be 
determined  at  the  time  when  the  lease  is 
executed.  The  assign  of  the  reversion 
became  bound  here  because  the  condition 
of  the  covenant  was  fulfilled  by  the  grant 
of  the  extended  term.  That  comes  within 
thid  exception  to  the  rule  against  per- 
petuities just  as  a  covenant  for  renewal 
does.  That  rule  is  simply  that  the 
limitation  of  property  beyond  the  period 
allowed  by  law  is  bad — London  and  South- 
Western  Railway  v.  Gorrvm  [1882].^ 

There  is  no  authority  which  limits  the 
covenant  to  the  particular  reversion  held 
at  the  time  of  the  lease.  The  lessor  must 
have  had  some  reversion,  and  therefore 
the  question  whether  the  covenant  runs 
with  the  land  is  determined  by  regard- 
ing the  thing  demised  irrespective  of 
the  nature  or  length  of  the  rever- 
sion. 

LurrXey  v.  Timms  [1873],^  which  was  a 
case  where  the  lessee  covenanted  with  the 
underlessee,  in  case  he  himself  obtained 
an  extension,  to  give  the  underlessee  a 
like  extension,  shews  that  the  Court  looks 
at  the  substance  of  the  transaction.  One 
suggested  reason  why  covenants  for  re- 
newal are  treated  as  an  exception  to  the 
rule  against  perpetuities  is  that  they  are 
generally  obtained  by  a  sitting  tenant  by 
virtue  of  his  possession.  When  a  man 
grants  an  underlease  which  is  practically 
the  whole  of  his  term,  with  a  covenant,  as 
in  this  case,  it  is  in  substance  a  transfer 
to  the  sub-lessee  of  the  benefit  of  any  re- 
newal, and  is  part  of  the  original  grant. 
Whatever  the  real  reason  for  the  excep- 
tion  may  be,  for  centuries  these  covenants 
have  been  well  known,  and  objection 
on  the  ground  of  perpetuity  has  never 
been  taken  to  them.  There  are  many 
cases  in  the  books  where  the  covenantor 
had  only  a  short  term,  but  no  distinction 
has  been  made  between  cases  in  which 
the  covenantor  had  only  a  short  rever- 
sion and  those  in  which  he  had  the  free- 
hold, as  regards  the  question  of  the  cove- 
nant running  with  the  land. 

[They  also  referred  to  the  following 

(6)  51  L.  J.  Ch.  530 ;  20  Ch.  D.  662. 

(7)  28  L.  T.  608. 
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Irish  cases  :  Evans  v.  WcUshe  [1805]  ^  and 
ReveU  v.  Hussey  [l8l3],^  which  were  both 
cases  between  the  original  covenantor  and 
covenantee ;  Pollock  v.  Booth  [i875]  *®  and 
HcbckeU  V.  M^Namara  [l836],^^  which 
latter  cases  were  between  assigns  of  the 
original  covenanting  parties ;  and  to  PlaU 
on  LecLsee,  vol.  i.  pp.  731-2 ;  Mcvrsden  on 
Perpetuities,  p.  15 ;  and  Challis  on  the 
Law  of  Peal  Property  (2nd  ed.),  pp. 
173-4.] 

Upfohn,  Q.C.,  and  P.  F.  Whed&r,  for 
the  defendant. — This  is  a  case  in  which 
the  defendant  was  not  a  party  to  the 
covenant  upon  which  the  plaintiff  sues. 
The  plaint^  might  succeed — first,  if  the 
principle  of  Tvlk  v.  Moxhay  [l848]  ^^ 
applied ;  but  it  does  not,  for  the  covenant 
is  affirmative,  and  Haywood  v.  Brunsunck 
Permanent  Benefit  Building  Society 
[l88l]  *3  would  be  an  answer;  or  secondly, 
on  the  ground  that  the  covenant  was  also 
a  conveyance  in  equity,  and  passed  a 
real  right  or  jue  in  rem,  and  that  the 
defendant  purchased  the  land  with  notice 
of  the  plaintiff's  interest  in  it ;  but  then 
the  question  of  remoteness  arises  at  once, 
and  London  and  South-Weetern  Railway 
V.  GoffMn  ®  applies ;  or  thirdly,  on  the 
ground  that  the  defendant  was  an  assign 
of  the  reversion,  and  that  this  covenant 
runs  with  the  reversion,  so  as  to  avoid  the 
rule  against  perpetuities.  The  action  must 
fiul  for  three  reasons — first,  the  covenant 
does  not  run  with  the  reversion,  but  is 
collateral  to  it;  secondly,  the  defendant 
never  became  an  assign  of  the  reversion  ; 
and  thirdly,  even  if  he  was  an  assign,  he 
had  parted  with  the  reversion  to  Lord 
Tredegar,  and  there  was  no  breach  of  the 
covenant  whilst  such   reversion   was  in 

The  case  is  covered  by  the  Irish 
authorities,  which  shew  that  the  cove- 
nant in  question  is  a  merely  personal 
covenant,  and  does  not  bind  assigns — 
Brertton    v.    Tuohey    [1868],^*    Kent    v. 

(8)  2  Sch.  &  Lef.  519. 

(9)  2  Ball  &  B.  280. 

(10)  9  It.  R.  Bq.  229. 

(11)  LI.  &  G.  t.  Plunkett,  283. 

(12)  18  L.  J.  Ch.  83  ;  2  Ph.  774. 

(13)  61  L.  J.  Q.B.  73 ;  8  Q.B.  D.  403. 

(14)  8  1r.  C.  L.R.  190. 


Stoney    [i859],**     and     Coey    v.    Paaooe 

[1898].*® 

Jenkins,  Q.C,  in  reply. — In  Coey  v. 
Pascoe  ^^  there  was  no  reversion,  because 
it  had  come  to  an  end  by  the  dropping  of 
the  life,  and  there  was  consequently  no 
assign. 

Brereton  v.  Tuohey  **  was  also  a  case  of 
a  lease  for  lives.  The  covenant  there  was 
in  fact  to  renew — that  is,  to  grant  a  new 
lease ;  but  the  event  on  the  happening  of 
which  the  lessor  was  to  be  called  upon  to 
perform  his  covenant  was  also  the  event 
that  destroyed  his  reversion.  Conse- 
quently at  the  time  when  the  liability 
arose  the  defendant  had  ceased  to  be  a 
reversioner. 

[Farwbll,  J.,  referred  to  Rogers  v. 
Hosegood  [1900].^^] 

The  law  of  landlord  and  tenant  depends 
on  the  statute  of  Henry  8,  subject  only  to 
the  qualification  put  upon  it  by  SpenMr's 
Case*  There  is  no  English  authority  for 
the  limitation  put  upon  that  law  by  the 
Irish  cases  cited  on  behalf  of  the  defen- 
dant. 

[Farwell,  J.— If  the  statute  32  Hen.  8. 
c.  34  did  not  apply  to  Ireland  there 
would  be  a  short  answer  to  all  those 
cases.  ^®] 

In  the  present  case  the  defendant, 
whilst  an  assign,  himself  caused  by  his  own 
act  the  condition  to  be  fulfilled  in  sub- 
stance ;  whereas  in  the  Irish  cases,  at  the 
time  when  the  liability  was  sought  to  be 
enforced  against  the  assignee,  there  was 
no  one  who  could  call  upon  him  to 
perform  the  covenant.  Those  cases  are 
not  binding  upon  the  Court.  They  either 
overruled  the  law  of  landlord  and  tenant, 
or  else  the  statute  did  not  apply  to 
Ireland. 

Fabwell,  J.,  after  stating  the  facts  and 
reading  the  covenant  in  the  underlease, 

(16)  9  Jr.  Ch.  R.  249. 

(16)  [1899]  1  Jr.  R.  125. 

(17)  69  L.  J.  Ch.  652 ;  [1900]  2  Ch.  388,  394, 
405. 

(18)  The  Statute  of  Reversions  (10  Car.  1. 
sess.  2,  c.  4  (Irish)  was  transcribed  from  the 
stat.  32  Hen.  8.  c.  34,  and  was  repealed  by  the 
23  &  24  Vict.  c.  154,  which  by  sections  12  and 
13  re-enacts  similar  provisions.  See  Furlong  on 
The  Law  of  Landlord  and  Tenant^  2nd  ed.  p.  545. 
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continued:  The  first  question  is  one  of 
construction.  It  will  be  observ^ed  that  all 
this  depends  on  the  condition  precedent 
that  ''in  case  the  said  Daniel  Austin 
shall  obtain,"  and  so  on.  D.  Austin  had 
no  privity  of  contract  or  estate  with  Sir 
Charles  Morgan.  He  was  an  underlessee 
and  Sir  Charles  Morgan  was  the  ultimate 
freeholder,  and  the  proviso  is  in  terms  con- 
fined to  Daniel  Austin.  There  are  phrases 
which  have  been  pointed  out  to  me  which 
shew  that  D.  Austin  may  possibly  have 
been  intended  to  include  his  executors, 
administrators,  or  assigns.  On  con- 
struction, if  it  rested  on  that  alone,  I 
should  be  of  opinion  that  Daniel  Austin 
meant  Daniel  Austin  alone.  It  is  a 
matter  upon  which  I  quite  feel  other 
people  may  very  easily  come  to  a  different 
conclusion ;  but  when  a  lessor  or  his 
draftsman  draws  a  lease  in  this  form, 
and  uses  the  term  Daniel  Austin  in 
this  way — '*  in  case  the  said  Daniel  Austin 
shall  obtain  from  the  said  Sir  Charles 
Morgan  his  heirs  or  assigns,''  it  appears 
to  me  he  had,  in  the  very  sentence  with 
which  he  commenced,  present  to  his  mind 
the  distinction  between  the  one  person 
whom  he  mentions  and  the  representatives 
of  that  person  after  his  death.  When  he 
deals  with  Sir  Charles  Morgan  he  men- 
tions the  heirs  and  assigns.  When  he 
deals  with  Daniel  Austin  he  mentions 
him  and  him  alone,  and  I  do  not  think  I 
should  be  justified  in  adding  to  the  words 
" Daniel  Austin "  the  words  "his  execu- 
tors administrators  or  assigns,''  and  here 
I  should  have  to  add  the  word  "  assigns." 
The  words  "executors  and  administra- 
tors "  alone  would  not  do.  Apart  from 
any  question  of  construction  depending 
merely  upon  the  words,  I  think  the 
draftsman  was  well  advised,  and  probably 
intended  to  limit  the  proviso  to  Daniel 
Austin  himself,  because,  for  the  reasons 
which  I  am  about  to  give  on  the  other 
points,  I  think  he  could  not  properly  have 
given  this  option  by  way  of  condition  pre- 
cedent to  Daniel  Austin,  his  executors, 
administrators,  and  assigns  without  limit- 
ing it  in  point  of  time  so  as  to  avoid 
infringing  the  rule  against  perpetuity. 
On  construction,  therefore,  I  am  in  favour 
of  the  defendant. 


The  next  point  is  this  :  It  is  said  that 
this  is  a  covenant  running  with  the  land. 
If  it  be  so,  no  question  of  perpetuity  would 
arise.  A  covenant  to  renew  has  been  held 
for  at  least  two  centuries  to  be  a  covenant 
running  with  the  land.  I  am  not  prepared 
to  say  that  this  is  a  covenant  to  renew. 
A  covenant  to  renew  is  a  technical 
term  well  understood.  This  is  a  cove- 
nant that  in  case  the  underlessee  gets 
from  somebody  else — not  his  landlord 
and  therefore  not  by  way  of  renewal — 
if  he  gets  from  the  freeholder  whose 
estate  extends  beyond  and  has  no  connec- 
tion with  the  estate  of  the  underlessee  a 
further  term,  then  he  will  do  certain 
things.  It  is  argued  that  the  exemption 
of  covenants  for  renewal  from  the  rules 
against  perpetuity  is  a  mere  matter  of 
authority  and  is  founded  on  no  principle  : 
if  so,  I  answer  technicality  wiUi  techni- 
cality, and  say  that  this  is  not  a  cove- 
nant to  renew,  and  I  will  not  extend  an 
anomaly.  But  I  do  not  think  that  the 
exemption  is  merely  technical :  all  cove- 
nants running  with  the  land  are  free  from 
any  taint  of  perpetuity  by  reason  of  the 
nature  of  those  covenants,  because  they  are 
annexed  to  the  land.  "  The  accurate  ex- 
pression appears  to  me  to  be  that  the  cove- 
nants are  annexed  to  the  land,  and  pass 
with  it  much  the  same  way  as  title-deeds" 
— Rogers  v.  Haaegood}'^  That  is  adopted 
by  the  Court  of  Appeal  as  correct,  and 
the  same  phrase,  "  annexed  to  the  land," 
is  used  by  Lord  Justice  Collins  in  de- 
livering the  judgment  of  the  Court. 
He  then  goes  on  to  say,  after  referring  to 
the  cases :  "  These  observations,  which 
are  just  as  applicable  to  the  benefit  re- 
served as  to  the  burden  imposed,  shew 
that  in  equity,  just  as  at  law,  the  first 
point  to  be  determined  is  whether  the 
covenant  or  contract  in  its  inception 
binds  the  land."  The  rule  against  per- 
petuity therefore  has  no  application  to 
covenants  which  run  with  the  land 
because  they  are  so  annexed  to  the  land 
as  to  create  something  in  the  nature  of  an 
interest  in  the  land.  As  between  lessor 
and  lessee  the  lessee  accepts  and  the 
lessor  grants  something  which  is  more 
or  less,  according  to  the  point  of  view 
from    which   you   look  at   it,   than    the 
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actual  term  or  interest  granted.  It  is  a 
term  granted  subject  to  something  and 
with  the  benefit  of  something.  It  is  a  re- 
version reserved  subject  to  something  and 
with  the  benefit  of  something ;  and  tho^e 
two  somethings  are  annexed  to  and  form 
part  of  the  land  in  such  a  sense  that  the 
doctrine  of  perpetuity  has  no  application. 
I  have  therefore  to  ascertain  whether  this 
covenant  does  or  does  not  run  with  land 
to  any  and  what  extent.  Now  this  depends 
upon  the  construction  of  the  statute ; 
because  I  think  I  may  assume  it  is  settled 
that  at  common  law  covenants  run  with 
the  land  but  not  with  the  reversion.  The 
statute  is  that  of  32  Hen.  8.  c.  34.  The 
point  is — ^what  is  the  meaning  of  the 
section  (section  2)  which  gives  the  ^'  like 
action,  advantage  and  remedy  against  all 
and  every  person  and  persons  and  bodies 
politick  their  heirs  successors  and  assigns, 
which  have  or  shall  have  any  gift  or  grant 
of  the  king  .  .  .  or  of  any  other  person 
or  persons,  of  the  reversion  of  the  same 
manors  lands  tenements  and  other  here- 
ditaments so  letten  "  for  any  covenant  in 
their  lease  as  the  same  lessees  might  have 
had  against  their  lessors,  <fec.  ?  If  the 
doctrine  of  perpetuity  does  not  apply  to 
covenants  running  with  the  land,  for  the 
reasons  that  I  have  given  above,  it  is 
obvious  that  the  reversion  must  mean  the 
reversion  which  the  lessor  has  in  him  at 
the  time  at  which  he  grants  the  lease,  or, 
to  use  Lord  Justice  Collins's  expression, 
"  in  the  inception  "  of  the  dealing  between 
the  parties.  If  that  is  so,  then  all  I  have 
to  see  is  whether  Daniel  Austin  had  at  the 
time  he  entered  into  this  covenant  such 
an  interest  as  could  possibly  be  bound  so 
as  to  give  effect  to  the  covenant  which 
he  entered  into.  In  my  opinion  he  had 
not ;  the  contract  did  not  even  contem- 
plate in  its  terms  any  dealing  with  the 
reversion  then  vested  in  Daniel  Austin, 
so  as  to  give  effect  to  this  particular 
covenant  out  of  it.  Moreover,  although 
I  have  no  English  authority  exactly  in 
point,  the  Irish  cases  which  have  been 
cited  are  absolutely  on  all- fours,  and, 
although  they  are  not  binding  upon  me, 
the  Court  of  Exchequer  Chamber  which 
delivered  the  judgment  in  the  case  to 
which  I  was  referred — BrereUm  v.  Tuohey  ^* 
— ^was  an  exceedingly  strong  Court,  and  I 


respectfully  express  my  assent  to  the  rea- 
soning in  that  case.  The  headnote  is 
this :  **  A  covenant  for  perpetual  renewal, 
entered  into  by  a  person  holding  a  limited 
interest  in  lands,  does  not  bind  the  estate 
beyond  that  interest ;  and,  therefore,  if 
his  assignee  acquires  the  inheritance,  it  is 
not  bound  by  the  covenant.''  It  is  pointed 
out  by  Lord  Chief  Justice  Lefroy  that 
if  there  was  a  covenant  for  perpetual 
renewal  binding  the  inheritance  for  the 
benefit  of  a  lessee-covenantee,  then,  in- 
asmuch as  that  covenant  for  perpetual 
renewal  would  be  a  covenant  running  with 
the  land  for  his  benefit,  and  therefore,  on 
the  principle  I  have  suggested,  inherent 
in  the  land  and  annexed  to  the  land,  he 
would  be  enabled  to  assign  whatever  by  that 
covenant  was  given  to  the  covenantee — 
the  right  to  have  the  full  benefit,  not 
merely  of  the  reversion,  but  of  the  rever- 
sion with  the  annexed  covenant  for  per- 
petual renewal.  But  if  he,  on  the  other 
hand,  only  got  a  covenant  by  a  lessee, 
who  had  no  such  right,  but  merely  a  re- 
version of  ten  days  from  the  freeholder, 
then  such  covenant  cannot  affect  anything 
more  than  such  reversion.  It  appears 
to  me  therefore,  on  the  authority  of  the 
Irish  cases,  to  which  I  express  my  respect- 
ful assent,  and  also  on  principle,  that 
to  a  case  of  this  sort  the  statute  does 
not  apply,  because  the  covenant  runs  with 
the  reversion — that  is  to  say,  with  the 
reversion  which  is  vested  in  the  covenantor 
at  the  time  he  enters  into  the  covenant. 
This  renders  it  unnecessary  for  me  to 
consider  the  other  grounds  suggested  by 
counsel  for  the  defendant ;  the  action 
fails,  and  is  dismissed  with  costs. 


SoUoltors — WooUacott    &    Son,    for    plaintiff ; 
Carlisle,  Unna,  Rider  &  Heaton,  for  defendant. 

\_Beported  by  W.  A,  O,  Woods,  Usq., 
BcvrrUter-aULaw. 
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Weight,  J,  ") 

1900  >       '^^^'^^^  ^^^   BRIGHT, 

Nov.  21,*  24.  3         !.«.,/««. 

Company —  Winding-up — Committee  of 
Inspection — Constitution — Power  of  Court 
to  Alter— Compcmiee  Act,  1862  (25  tk  26 
Vict,  c,  89),  8,  91 — Companies  (Winding- 
up)  Act,  1890  (53  d:  54  Vict.  c.  63),  ss.  6, 
9,  23,  and  24,  Sched.  /.  rule  6. 

A  company  having  been  ordered  to  he 
wound  upy  first  Ttieetings  of  the  creditors 
and  contributories  were  held,  at  which  a 
liquidator  and  committee  of  inspection 
were  appointed,  and  an  order  was  sub- 
sequently  made  giving  effect  to  such  ap- 
pointments. The  debts  of  the  creditors 
represented  at  the  meetiTig  of  creditors 
amounted  to  43,000/.  Shortly  after  the 
meetings  a  foreign  company  recovered  jtidg- 
ment  against  the  company,  cmd  its  proof 
was  admitted  for  45,0001.  On  an  applica- 
tion by  the  foreign  company  that  the 
liquidator  might  be  ordered  to  summon  a 
general  meeting  of  the  company  for  the 
purpose  of  ascertaining  their  vjishes  as  to 
whdker  or  not  a  representative  of  the 
foreign  company  shovM  be  a>ppointed  a 
memher  of  the  committee  of  inspection,  or^ 
in  the  alternative,  that  directions  might  be 
given  for  summoning  a  fresh  first  meeting 
of  creditors, — Held,  that  the  Court  had 
jurisdiction  under  section  23  of  the  Com- 
panies {Winding-up)  Act,  1890,  and  sec- 
tion 91  of  the  Companies  Act,  1862,  to 
order  the  liquidator  to  summon  a  meeting 
of  the  creditors  to  consider  whether  one  or 
more  members  of  the  committee  of  inspec- 
tion shoidd  be  removed,  and  some  other 
person  or  persons  appointed  in  their  place, 
and  that  such  order  ought  to  be  mctde  in 
^present  case.  Semble  also,  that  the  Court 
had  jurisdiction  to  order  fresh  fwst  meet- 
ings of  creditors  and  contributories  to  be 
summoned  for  the  purposes  of  section  6  of 
the  Act  of  1890. 

Summons  by  the  Soci6t6  Anonyme 
rindustrielle  Russo- Beige  (hereinafter 
called  the  "  Russo- Beige  Co.")  in  the 
winding-up  of  the  above-named  com- 
pany for  an  order  that  the  liquidator 
should  summon  a  general  meeting  of  the 
creditors  of  the  company  for  the  purpose 
of  ascertaining  their  wishes  as  to  whether 


or  not  a  representative  or  attorney  of  the 
Russo-Belge  Co.  should  be  appointed  a 
member  of  the  committee  of  inspection, 
or,  in  the  alternative,  that  directions 
might  be  given  for  summoning  a  fresh 
first  meeting  of  creditors. 

On  March  28,  1900,  the  company  was 
ordered  to  be  wound  up  compulsorily. 

At  this  date  an  action  by  the  Russo- 
Belge  Co.  for  breach  of  contract  to 
supply  coal  was  pending  against  the 
company. 

On  April  23  the  first  meetings  of  the 
creditors  and  contributories  were  held. 
At  the  meeting  of  creditors  J.  W.  Bolton 
was  appointed  liquidator,  and  C.  Wilson, 
T.  N.  Alexander,  W.  L.  Jones,  A.  W. 
Travis,  W.  E.  Williams,  and  G.  C.  Locket 
were  appointed  a  committee  of  inspec- 
tion. These  appointments  were  approved 
by  the  meeting  of  contributories,  and  an 
order  was  subsequently  made  by  the 
Registrar  in  Companies  Winding-up  giv- 
ing effect  to  such  appointments.  No 
notice  of  the  meeting  of  creditors 
was  given  to  the  Russo-Belge  Co.,  as 
at  that  time  the  company,  not  having 
proved  its  debt,  was,  under  rule  6  of 
the  First  Schedule  to  the  Companies 
(Winding-up)  Act,  1890,  not  entitled  to 
vote  as  a  creditor. 

On  May  1  an  order  was  made  giving 
leave  to  the  Russo-Belge  Co.  to  proceed 
with  its  action  against  the  liquidator  not- 
withstanding the  winding-up,  and  on 
July  6  judgment  was  given  in  favour  of 
the  Russo-Belge  Co.  for  45,000/.  damages 
and  costs. 

On  August  9  the  proof  of  the  Russo- 
Belge  Co.  for  45,000/.  was  admitted  by 
the  liquidator,  and  the  Russo-Belge  Co. 
about  the  same  time  asked  the  liquidator 
to  consent  to  the  appointment  of  a  repre- 
sentative on  its  behalf  on  the  committee 
of  inspection.  The  request  was  laid 
before  the  committee,  and  refused.  The 
Russo-Belge  Co.  then  asked  the  liquidator 
to  summon  a  meeting  of  the  creditors  of 
the  company,  to  decide  whether  or  not  the 
Russo-Belge  Co.  should  be  represented 
upon  the  committee,  and  sent  him  20/. 
to  pay  the  expenses  of  summoning  a 
meeting.  The  liquidator,  having  been 
advised  that  an  additional  member  of  the 
committee  could   not  be  appointed,  re- 
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fused  to  summon  a  meeting,  and  there- 
upon the  Busso- Beige  Co.  issued  the 
present  summons. 

The  amount  of  the  debts  of  the  credi- 
tors present  or  represented  at  the  creditors' 
meeting,  excluding  that  of  the  Russo- 
Belge  Co.,  was  about  43,000/.,  and  it  was 
stated  at  the  hearing  that  there  were  two 
other  foreign  creditors  for  about  20,000Z. 
each,  the  proofs  of  whose  debts  had  not  as 
yet  been  admitted. 

S.  0.  Bv/UcmoBter^  for  the  summons. — 
Although  there  is  no  special  section  in 
the  Companies  (Winding-up)  Act,  1890, 
enabling  the  Court  to  make  the  order 
asked  for,  the  Court  has  under  its  general 
jurisdiction  power  to  control  the  winding- 
up  proceedings,  and  to  take  care  that  the 
interests  of  creditors  and  others  are  pro- 
perly safeguarded.  A  meeting  might  be 
ordered  to  be  summoned  imder  section  23, 
sub-section    (2),^    which    empowers    the 

(1)  The  Companies  (Winding-up)  Act,  1890, 
provides : 

Section  6,  sub-section  1 :  "  When  the  Court 
has  made  an  order  for  winding  up  a  company 
the  official  receiver  shall  summon  separate 
meetings  of  the  creditors  and  contributories  of 
the  company  for  the  purpose  of — (a)  determining 
whether  or  not  an  application  is  to  be  made  to 
the  Court  for  appointing  a  liquidator  in  the 
place  of  the  official  receiver;  and  (b)  deter- 
mining whether  or  not  an  application  is  to  be 
made  to  the  Court  for  the  appointment  of  a 
committee  of  inspection  to  act  with  the 
liquidator,  and  who  are  to  be  the  members 
of  such  committee  if  appointed*  The  Court 
may  make  any  appointment  and  order 
required  to  give  effect  to  any  such  deter- 
mination, and  if  there  is  a  difference  between 
the  determinations  of  the  meetings  of  creditors 
and  contributories  in  respect  of  any  of  the 
matters  mentioned  in  the  foregoing  provisions 
the  Court  shall  decide  the  difference  and  make 
such  order  thereon  as  the  Court  may  think  fit." 
Sub-seccion  2:  "The  provisions  of  the  first 
schedule  to  this  Act  shall,  subject  to  such 
modifications  as  may  be  made  therein  by 
general  rules,  apply  to  any  meeting  summoned 
in  pursuance  of  this  section.'*  Sub-section  3  : 
**  In  case  a  liquidator  is  not  appointed  by  the 
Court  the  official  receiver  shall  be  the  liquidator 
of  the  company." 

Section  9,  sub-section  1 :  "  A  committee  of 
inspection  appointed  in  pursuance  of  this  Act 
shall  consist  of  persons  being  creditors  or  con- 
tributories of  the  company  or  persons  holding 
general  powers  of  attorney  from  such  persons  in 
such  proportions  as  may  be  agreed  on  by  the 


liquidator  from  time  to  time  to  summon 
general  meetings  of   the    creditors  and 

meetings  of  creditors  and  contributories  or  as, 
in  case  of  difference,  may  be  determined  by  the 
Court."  Sub-section  2:  **.  .  .  the  liquidator 
or  any  member  of  the  committee  may  .  .  .  call 
a  meeting  of  the  committee  as  and  when  he 
thinks  necessary."  Sub-section  4 :  "  Any  mem- 
ber of  the  committee  may  resign  his  office  by 
notice  in  writing  signed  by  him,  and  delivered 
to  the  liquidator."  Sub-section  6 :  "  If  a  mem- 
ber of  the  committee  becomes  bankrupt,  or 
compounds  or  arranges  with  his  creditors,  or  is 
absent  from  five  consecutive  meetings  of  the 
committee  without  the  leave  of  those  members 
of  the  committee  who  together  with  himself 
represent  the  creditors  or  contributories, 
as  the  case  may  be,  his  office  shfdl  thereupon 
become  vacant."  Sub-section  6 :  "  Any  member 
of  the  committee  representing  creditors  may  be 
removed  by  an  ordinary  resolution  at  any  meet- 
ing of  creditors  of  which  seven  days'  notice  has 
been  given,  stating  the  object  of  the  meet- 
ing. .  .  ."  Sub-section  7:  "On  a  vacancy 
occurring  in  the  office  of  a  member  of  the  com- 
mittee, the  liquidator  shall  forthwith  summon 
a  meeting  of  creditors  or  of  contributories,  as 
the  case  may  require,  for  the  purpose  of  filling 
the  vacancy,  and  the  meeting  may,  by  resolu- 
tion, reappoint  the  same  or  appoint  another 
creditor  or  contributory  to  fill  the  vacancy." 

Section  23,  sub-section  1 :  "  Subject  to  the 
provisions  of  the  Companies  Acts,  the  liquida- 
tor of  a  company  which  is  being  wound  up  by 
order  of  the  Court  shall,  in  the  administration 
of  the  property  of  the  company  and  in  the  dis- 
tribution thereof  amongst  it«  creditors,  have 
regard  to  any  directions  that  may  be  given  by 
resolution  of  the  creditors  or  contributories  at 
any  general  meeting,  or  by  the  committee  of 
inspection,  and  any  directions  so  given  by  the 
creditors  or  contributories  at  any  general  meet- 
ing shall  in  case  of  conflict  be  deemed  to  over- 
ride any  directions  given  by  the  committee  of 
inspection."  Sub-section  2 : "  The  liquidator  may 
from  time  to  time  summon  general  meetings  of 
the  creditors  or  contributories  for  the  purpose 
of  ascertaining  their  wishes,  and  it  shall  be  his 
duty  to  summon  meetings  at  such  times  as  the 
creditors  or  contributories,  by  resolution,  either 
at  the  meeting  appointing  the  liquidator  or 
otherwise,  may  direct,  or  whenever  requested  in 
writing  to  do  so  by  one-tenth  in  value  of  the 
creditors  or  contributories,  as  the  case  may  be." 
Sub-section  3  :  "  The  liquidator  may  apply  to 
the  Court  in  manner  prescribed  for  directions 
in  relation  to  any  particular  matter  arising 
under  the  winding  up." 

Section  24  :  "  If  any  person  is  aggrieved  by 
any  act  or  decision  of  the  liquidator  of  a  com- 
pany which  is  being  wound  up  by  order  of  the 
Court,  he  may  apply  to  the  Court,  and  the 
Court  may  confirm,  reverse,  or  modify  the  act 
or  decision  complained  of,  and  make  such  order 
in  the  premises  as  it  thinks  just." 
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Bradford  and  Bright,  Lim.,  In  re. 

oontributories  for  the  purpose  of  ascer- 
fcaining  their  wishes.  And  the  Busso- 
Beige  Co.  is  a  person  "  aggrieved  "  within 
section  24  (l).i 

[Wright,  J,,  referred  to  section  6  of 
the  Act  of  1890,1  and  Charles  Reynolds 
4s  Co.,  In  re  [l895].^] 

It  may  be  that  the  meeting  would  have 
no  power  to  add  to  the  number  of  the 
committee  of  inspection.  At  any  rate,  an 
order  to  call  a  meeting  of  creditors  may  at 
any  time  be  made  under  section  91  of  the 
Companies  Act,  1862,^  and  the  meeting 
when  called  can  under  section  9,  sub- 
section 6  1  of  the  Act  of  1890  remove 
one  or  more  of  the  members  of  committee 
from  office,  and  under  section  9,  sub-sec- 
tion 7,^  fill  up  the  vacancy.  There  is  no 
doubt  that  the  applicants  would  receive 
the  entire  support  of  the  foreign  creditors. 
The  persons  who  were  entitled  to  vote  at 
the  first  meeting  represented  only  a  very 
small  fraction  of  the  amount  of  the  debts 
of  the  company. 

[He  also  referred  to  Schedule  I.  rule  6 
ofthe  Actof  1890.] 

Kenyon  Parker,  for  the  liquidator. — 
The  Court  has  no  jurisdiction  to  make  the 
order  asked.  Within  the  four  comers  of 
the  Act  no  power  can  be  found  which 
enables  the  Court  to  select  any  person  as 
a  member  of  the  committee. 

The  scheme  of  the  Act  of  1890  is  that 
the  committee  of  inspection  created  by  the 
Act  is  a  domestic  forum  for  assisting  the 
liquidator,  and  only  exists  by  virtue  of 
section  6  of  the  Act.^  Whether  or  not 
there  shall  be  a  committee  is  left  entirely 
in  the  hands  of  the  creditors.     The  power 

(2)  30  L.  J.  N.O.  116 ;  W.  N.  (1896)  31. 

(3)  The  Companies  Act,  1862,  provides: 
Section  91 :  **  The  Court  may,  as  to  all  matters 
relating  to  the  winding-up,  have  regard  to  the 
wishes  of  the  creditors  or  oontributories,  as 
proved  to  it  by  any  sufficient  evidence,  and  may, 
if  it  thinks  it  expedient,  direct  meetings  of  the 
creditors  or  oontributories  to  be  summoned,  held, 
and  conducted  in  such  manner  as  the  Court 
directs,  for  the  purpose  of  ascertaining  their 
wishes,  and  may  appoint  a  person  to  act  as 
chairman  of  any  such  meeting,  and  to  report 
the  result  of  such  meeting  to  the  Court :  In 
the  case  of  creditors,  regard  is  to  be  had  to  the 
value  of  the  debts  due  to  each  creditor,  and  in 
the  case  of  contributories  to  the  number  of 
votes  conferred  on  each  contributory  by  the 
regulations  of  the  company." 


to  decide  as  to  this  is  given  only  to  the 
first  meeting.  When  the  Oourt  is  asked 
to  sanction  the  appointment  of  the  com- 
mittee of  inspection,  it  has  no  power  of 
selection.  The  only  powers  conferred  on 
the  committee  are  those  mentioned  in 
section  9,^  and  the  only  way  of  getting 
rid  of  a  member  of  the  committee  is  under 
sub- sections  4  and  5  of  that  section, 
and  for  removing  a  member  some  specific 
and  definite  reason  must  be  assigned. 
There  is  nothing  in  the  Act  which  re- 
quires a  first  meeting  to  be  representa- 
tive. Section  23,  sub-section  2,^  which 
enables  the  liquidator  to  summon  meet- 
ings of  creditors  and  contributories  for  the 
purpose  of  ascertaining  their  wishes,  has 
relation  only  to  the  administration  and 
distribution  of  assets  referred  to  in  sub- 
section 1  of  the  section.  Section  91  of 
the  Act  of  1862  *  cannot  affect  the  com- 
mittee of  inspection,  for  under  that  Act 
there  were  no  such  committees. 
aS^.  0,  Buckmaater  replied. 

Wright,  J. — This  is  a  very  peculiar 
case,  and  a  question  of  very  considerable 
importance  is  involved  in  it.  The  first 
meetings  of  creditors  and  oontributories 
of  the  company  were  duly  summoned 
under  the  Companies  (Winding-up)  Act, 
1890,  and  the  meeting  of  creditors  resolved 
upon  and  nominated  a  committee  of  in- 
spection. The  meeting  of  contributories 
recommended  that  application  should  be 
made  to  the  Court  to  appoint  the  persons 
nominated  as  members  of  the  committee 
at  the  meeting  of  creditors.  At  the 
creditors'  meeting,  creditors  whose  debts 
amounted  to  about  43,000^.  were  repre- 
sented, but  a  foreign  company  or  firm 
which  has  now  proved  against  the  com- 
pany in  the  winding-up  for  a  debt  of 
about  46,000^. — that  is  to  say,  a  larger 
amount  than  the  aggregate  amount  of  the 
debts  of  all  the  creditors  who  existed  at 
the  time  of  the  meeting — was  not  in  a 
position  to  be  and  was  not  in  fact  present 
or  represented  at  that  meeting. 

This  foreign  company  or  firm  now 
comes  forward  and  complains  that,  although 
a  creditor  for  a  larger  amount  than  all  the 
other  creditors  put  together,  it  is  not 
represented  upon  the  committee  of  inspec- 
tion as  now  constituted,  and  it  asks  for 
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iui  opportunity  to  be  put  or  represented 
on  the  committee. 

I  entirely  agree  with  counsel  for  the 
liquidator  that,  within  what  are  called  the 
four  comers  of  the  Act  of  1890 — the  Act 
which  provided  for  the  appointment  of 
committees  of  inspection  in  the  winding  up 
of  companies — there  is  no  express  power 
enabling  the  Court  to  deal  directly  with 
this  matter.  Any  power  which  the  Court 
may  have  must  be  derived  from  the 
general  provisions  of  section  23  of  the  Act 
of  1890,^  or  section  91  of  the  Oompanies 
Act,  1862.3  But  it  seems  to  me  very 
•unsatisfactory  if  such  a  very  large  creditor 
as  the  applicant  is  to  be  excluded  from  all 
representation  on  the  committee  of  in- 
spection, and  more  especially  as  that 
.creditor  is  a  foreigner.  I  cannot  help 
thinking  that  it  is  highly  undesirable  that 
foreign  creditors  should  be  left  entirely 
out  in  the  cold  merely  because  at  the  time 
when  the  meeting  was  held  their  debts 
had  not  been  admitted  to  proof,  and  that 
it  is  highly  desirable  that  something,  if 
possible,  should  be  done  to  assist  them  in 
this  respect. 

It  seems  to  me  that,  under  both  the 
sections  I  have  referred  to — section  23  of 
the  Act  of  1890  ^  and  section  91  of  the 
Act   of  1862  3 — there   is    power  in  the 
Court  to  direct  a  general  meeting  of  the 
•<!reditor8  to  be  summoned  to  consider  any 
question  arising  in  the  winding-up,  and, 
amongst    other    questions,  whether    the 
creditors  should  or  should  not  exercise  the 
power  which  they  have,  under  section  9  of 
the  Act  of  1890,^  of  removing  one  or  more 
members  of  the  committee  of  inspection  ; 
and  whether  any  other  person  or  persons 
should  be  appointed  in  the  room  of  any  of 
those  who  are  removed.     If  I  have  that 
,power  I  think  I  ought  to  exercise  it,  and 
accordingly  I  direct  a  general  meeting  of  the 
-creditors  to  be  summoned  to  consider  those 
questions.  In  my  j  udgment  the  Court  pro- 
bably has  jurisdiction,  instead  of  ordering 
a  meeting  of  creditors  to  be  summoned  for 
the  purposes  I  have  indicated,  to  order 
fresh  first  meetings  or  further  meetings  to 
be  summoned  for  the  purposes  of  section  6 
of  the  Act  of  1890  ^ ;  but  that  would  neces- 
sitate the  summoning  of  creditors  and 
•contributories,  and  I  do  not  think  it  right 
lat  preeent  to  incumber  the  proceedings  by 
Vol,  70.— Chanc. 
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directing  that  any   meeting    should    be 
summoned  in  such  a  way  as  would  make 
it  a  fresh  first  meeting.    I  incline  to  think, 
however,   that    there    is    jurisdiction  to 
summon  a  fresh  first  meeting  if  it  turns 
out,  as  it  has  turned  out  in  this  case,  that 
that  committee  is  not  fairly  representative 
of  the  creditors.     I  do  not  see  that  any- 
thing is  to  be  gained  by  calling  a  meeting 
of  both  classes  of  persons  interested — 
that  is,  the  creditors  and  contributories.  I 
think  it  better  to  act  under  section  23  * 
and  section  91,^  although  it  seems  to  me 
that  Charles  Reynclda  dj  Co.^  In  rt^  is 
some  authority  that  the  Court  has  power 
to  follow  the  other  course ;  for  in  that  case 
Mr.  Justice  Yaughan  Williams  seems  to 
have  thought  that  in  a  proper  case  there 
might  be  power  either  to  re-summon  a 
first  meeting  or  to  summon  a  fi'esh  meeting. 
The  point  is  a  very  important  one,  but 
happily  I  can  be  set  right  if  I  am  wrong 
without  any  damage  being  caused  to  any- 
body.   The  meeting  is  not  to  be  held  until 
after  ten  days.     It  will  be  summoned  by 
the  liquidator,  and  the  official  receiver  had 
better  be  chairman  of  it.     If  the  meeting 
of  creditors  which  is  to  be  summoned 
should  resolve  that  it  is  desirable,  instead 
of  removing  any  member  of  the  committee, 
to  add  another  member  to  that  body,  I 
think  that  anything  technically  wrong  in 
so  doing  might  be  put  right    by  then 
re-summoningthe  first  meetings  of  creditors 
and  contributories  as  a  matter  of  arrange- 
ment ;  and  if  the  creditors  then  choose  to 
vote  for  a  committee  of  inspection  con- 
sisting of  seven  members,  including  one 
representative  of  the  foreign  firm,  and  if 
the  contributories  approved  that,  all  would 
be  well.     If  the  two  meetings  did  not 
come  to  the  same  conclusion,  then  the 
Court  could  decide  the  difference  under 
section  6  of  the  Act  of  1890.* 


Solictors— Church,  Bendell,  Todd  &  Co.,  for 
applioants;  Downing,  Bolam  &  Co.,  agents 
for  Bolam  &  Co.,  Sunderland,  for  liquidator. 

{Re^mrted  hy  W.  Ivitney  Cook,  Esq., 
Barrister-at'Law. 
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[IN  THE   COURT   OF  APPEAL.] 

/BANK  OF  SYRIA, 

Lord  Alverstonb,  C.J. 

BiGBY,  L.  J. 

Vaughan  Williams,  L, J. 

1900. 

Nov.  23,  26. 


\ 


In  re ;  owen 

AND 

ashworth's 

claim; 
whitworth's 

CLAIM. 


Company — Directors — Power  o/Reditced 
DirectorcUe — Qitorum  ofDirectore — A  saign- 
ment  hy  Debtor  to  Director  with  Know- 
ledge of  Defect. 

Where  articlea  of  ctsaodation  provide  that 
the  number  oj  directors  of  a  company  shall 
not  be  less  than  three,  and  that  the  directors 
may  act  notwiUista/nding  any  vaecmcy,  and 
the  directors  contract  a  loan  upon  security 
when  their  number  has  been  reduced  to  twOy 
the  act  of  the  two  directors  will  be  binding 
on  the  company^  nottmthstanding  their 
reduction  below  tlhe  number  faced  by  the 
articles  as  necessary  to  form  a  quorwm, 

Scottish  Petroleum  Co.,  In  re  (23  Ch.  D. 
^\Z\foU(nred. 

One  of  the  two  directors  who  takes  an 
assignment  from  an  outside  creditor  of 
a  debt  contracted  by  the  company  under 
the  above-mentioned  circumstances,  will  be 
entitled  to  stand  in  the  position  of  the  cre- 
ditor and  will  not  be  debarred  from  claim- 
ing against  the  compcmy  because  he  wcu  a 
party  to  the  contracting  of  the  loan  ibhen 
the  directorate  was  below  its  proper 
number. 

Decision  o/ Wright,  J.  (69  L.  J.  Ch. 
412 ;  [1900]  2  Ch.  272),  affirmed. 

Appeal  from  a  decision  of  Wright,  J. 
(69  L.  J.  Ch.  412  ;  [1900]  2' Ch.  272). 

The  Bank  of  Syria,  Lim,,  hereinafter 
called  "the  company,"  was  incorporated 
under  the  Companies  Acts,  1862  to  1890. 

The  articles  of  association,  so  far  as 
material,  were  as  follows :  '*  32.  The 
following  persons  —  viz.  Mr.  John 
Robert  Pilling,  Mr.  Henry  Hargreaves 
Bolton,  Mr.  William  Ernest  Whitworth, 
and  Mr.  William  Parker  shall  form  the 
first  council  of  administration  .  .  .  and 
the  said  J.  B.  Pilling  shall  be  the  presi- 
dent of  the  council.  .  .  34.  The  council 
of  administration  is  invested  with  full 
power  for  conducting  the  affairs  of  the 


company  either  by  its  own  body  or  by 
delegation  as  may  be  deemed  necessary  in 
the  interest  of  the  company.  35.  With- 
out prejudice  to  the  general  powers  con- 
ferred by  the  last  preceding  clause  .  .  • 
and  to  any  other  powers  conferred  by 
these  presents  it  is  hereby  expressly  de- 
clared that  the  council  shall  have  the 
following  powers  :  .  .  .  (/)  To  execute  in 
the  name  and  on  behalf  of  the  company 
....  such  mortgages  of  the  company's 
property  (present  and  future)  as  they 
think  fit.  .  .  .  38.  The  number  of  mem- 
bers of  the  council  shall  not  be  less  than 
three  nor  more  than  nine.  42.  The  con- 
tinuing council  may  act  notwithstanding 
any  vacancy-  53.  The  council  may  ,  .  . 
determine  the  quorum  necessary  for  the 
transaction  of  business.  .  .  55.  The 
council  may  delegate  any  of  its  powers  ta 
committees  consisting  of  such  member  or 
members  of  their  body  as  they   think 

fit. .  r 

There  was  some  evidence  that  a  minute 
was  passed  in  1893  that  the  quorum 
should  consist  of  three  directors. 

At  a  time  when  the  members  of  the 
council  (herein  called  "the  directors*'} 
were  reduced  in  number  to  two — namely, 
Messrs.  Pilling  and  Whitworth — the  fol- 
lowing transactions  took  place  :  Messrs.. 
Pilling  and  Whitworth  entered  into  an 
agreement  with  Messrs.  Owen  ii  Ash- 
worth,  bankers,  that  Owen  <k  Ashworth 
should  lend  4,000Z.  to  the  company,  which 
was  advanced  on  September  19,  1894. 
The  cheque  was  made  payable  to  Pilling, 
but  the  amount  was  credited  to  the 
account  of  Owen  <&  Ashworth  in  the 
books  of  the  company  and  in  the  pass-book 
delivered  to  them. 

By  a  memorandum  in  writing  under 
the  common  seal  of  the  company  (which 
was  stated  to  be  "  affixed  hereto  m  the 
presence  of  W.  E.  Whitworth  and  J.  R. 
Pilling  two  members  of  the  council  of 
administration")  it  was  witnessed  that 
Owen  k  Ashworth  had  "  this  19th  day  of 
September,  1894,  opened  a  deposit  account 
with "  the  company  "  in  the  sum  of 
4^000Z.  and  upwards,"  in  consideration 
whereof  the  company  agreed  to  *pay 
interest  thereon  at  4  per  cent.,  i  and 
charged  certain  unpaid  capital  of|th& 
company  to  secure  the  4,000l. 
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In  regard  to  '*  Whitworth's  daim,"  the 
&cts  were  that  the  company  had  over^ 
drawn  an  account  with  Lloyd's  Bank, 
which  held  certain  securities  given  hy  the 
company,  acting  only  by  Pilling  and 
Whitworth.  Lloyd's  Baiik  having  de- 
manded payment,  Whitworth,  who  had 
given  a  promissoiy-note  of  his  own  to 
secure  the  debt,  being  still  a  director,  paid 
off  the  amount  owing  and  took  a  transfer 
of  the  securities. 

The  company  having  gone  into  liqui- 
dation, Messrs.  Owen  &,  Ash  worth  claimed 
to  prove  for  the  4,000/.,  but  the  liquidator 
rejected  the  proof  on  the  grounds — first, 
that  the  alleged  debt  was  incurred  by  the 
company  at  a  time  when  there  were  only 
two  directors,  and  that  they  had  no  power 
to  charge  its  uncalled  capital ;  secondly, 
that  the  4,000Z.  was  not  advanced  to  or  . 
fot  the  use  of  the  company ;  and  thirdly, 
that  the  lenders  had  accepted  Pilling  as 
their  debtor  in  lieu  of  any  claim  they 
might  have  had  against  the  company. 

He  also  rejected  Whitworth's  proof  on 
the  same  first  ground. 

Wright,  J.,  rejected  Owen  &  Ash- 
worth's  claim  on  the  ground  that  the  real 
transaction  was  that  they  had  accepted 
Pilling  as  their  debtor  in  lieu  of  the 
company;  but  he  allowed  Whitworth's 
daim. 

Messrs.  Owen  <&  Ashworth  appealed 
from  the  rejection  of  their  claim,  and  the 
liquidator  appealed  from  the  allowance  of 
Whitworth's  claim. 

J&nkinSf  Q.C,  and  McvHeUi^  for  the 
appellants  Owen  &  Ashworth. — The  Judge 
decided  against  these  appellants  on  the 
ground  of  novation,  but  the  circumstances 
do  not  warrant  that  conclusion. 

Herbert  Reed,  Q.C,  and  P.  F.  Wheeler,  for 
the  official  receiver  and  liquidator.— As  re- 
gards the  number  of  directors,  it  is  for 
the  person  who  claims  under  a  deed  of  a 
company  to  prove  that  it  is  the  deed  of 
the  company.  He  £ails  to  do  that  if  there 
is  a  provision  that  the  company  must 
act  by  not  less  than  a  certain  number 
of  directors,  and  a  less  number  than  the 
specified  minimum  purports  to  affix  the 
seal — Kirk  v.  BeU  [l86l]^  and  Alma 
(1)  16  Q.B.  290. 


Spinning  Co,,  In  re;    BoUomley^e  Caae 

(I880I.2  Scotiiek  Petroleum  Co,,  In  re 
1883],^  is  distinguishable.  The  number 
of  directors  there  was  not  reduced  below 
the  number  necessary  to  form  a  quorum 
— BuuckUy  on  the  Companies  Acta  (7th 
ed.),  p.  542. 

Persons  who  deal  with  a  company  are 
affected  with  notice  of  the  contents  of  its 
memorandum  and  articles  of  association — 
Mahony  v.  East  Ilolyford  Mining  Co, 
[18761.^  County  o/Gloucester Bank  Y.  Rudry 
Jferthyr  Steam  and  House  Coal  OoUiery 
Co,  [i895]  ^  is  not  an  authority  that  out- 
side persons  dealing  with  a  company  can 
assume  that  everything  has  been  rightly 
done.  They  are  not  bound  to  enquire 
into  small  matters  of  indoor  management, 
but  they  must  look  at  the  outside  position 
of  the  company.  The  articles  of  a  com- 
pany must  be  taken  to  be  open  to  the 
whole  world — York  Tramways  Co,  v. 
WiUows  [1882].« 

Jenkins,  Q.C.,  was  not  called  upon  to 
reply. 

Herbert  Reed,  Q,C,,  and  P,  F,  Wheeler,  for 
the  liquidator's  appeal. — Whitworth  was  a 
director,  and  purported  to  act  with  Pill- 
ing as  the  only  other  director.  He  was 
aware  of  all  that  had  taken  place,  and, 
assuming  that  Lloyd's  Bank  could  have 
recovered  the  money  advanced,  it  does 
not  follow,  having  regard  to  his  know- 
ledge, that  he  can  stand  in  the  place  of 
the  bank.  If  a  person  in  a  fiduciary 
position  makes  an  improper  conveyance, 
although  a  purchaser  without  notice  may 
take  free  from  the  trust,  it  becomes 
subject  to  the  trust  again  if  the  property 
gets  back  into  the  hands  of  the  person  in 
a    fiduciary    position — Bovey    v.    Smith 

i  1682]  7  and  Kennedy  v.  bcUy  [1804].* 
!his  was  Whitworth's  position  as  regards 
the  debt  he  took  over  from  Lloyd's  Bank. 
He  had  notice  of  the  original  defect  in 
the  transaction. 

No  reply  was  called  for. 

(2)  50  L.  J.  Ch.  167 ;  16  Ch.  D  681. 

(3)  28  Ch.  D.  413. 

(4)  L.  B.  7  H.L.  869,  893. 

(5)  64  L.  J.  Ch.  461 ;  [1895]  1  Ch.  629. 

(6)  51  L.  J.  Q.B.  267 ;  8  Q.B.  D.  685. 

(7)  1  Vem.  60. 

(8)  1  Sch.  k  Lef.  365,  379. 
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Lord  Alverstone,  C.J. — The  first 
appeal  is  by  Messrs.  Owen  k  Ash  worth, 
whose  claim  for  4,000^.  has  been  dis- 
allowed. It  appears  that  on  September  9, 
1894,  Messrs.  Owen  k  Ash  worth  advanced 
4,000^.  There  seems  to  be  some  doubt 
and  uncertainty  as  to  what  actually  was 
done  with  the  money,  but  it  is  not  possible 
in  this  case  to  come  to  the  conclusion  that 
the  bank  was  not  the  debtor  of  Messrs. 
Owen  <k  Ash  worth  in  respect  of  that 
money  subject  to  a  point  which  arises  on 
a  later  transaction  in  the  year  1895. 

On  September  19,  1894,  the  two  direc- 
tors, Messrs.  Whitworth  and  Pilling,  gave 
to  Messrs.  Owen  k  Ashworth  a  receipt 
for  4,000Z.   and  a  charge  upon    5,000^. 
unpaid  capital.     The  seal  was  affixed  in 
the  presence  of  the  two  directors,  and, 
for  reasons  which   I   will  express  in   a 
moment,  it  seems    to    me    quite    clear 
that  that  document  was  a  document  bind- 
ing on  the  company  so  h.v  as  the  innocent 
creditor    was    concerned.       The    memo- 
randum of   association    gave    power    to 
•carry   on    a  banking   business,  to  lend 
money  with  or  without  security,  to  receive 
<leposits  from  members  to  borrow,  raise, 
or  secure  a  payment  of  money  in  such 
manner  as  the  company  should  think  fit, 
and  in  particular  to  issue  debentures  or 
•debenture  stock.     [His  Lordship  read  the 
material  parts  of  articles  34,  38,  and  42.1 
There  was,  in  addition,  a  minute  passed 
-some   time  in  the  year   1893   that  the 
•quorum  should  consist  of  three  members. 
I  do  not  think  it  makes  any  difference, 
but   I   gather  that   Mr.  Justice  Wright 
did  not  think  the  evidence  with  regard 
to  that  resolution  was  at  all  satisfactory. 
Certainly  for  a  great  many  years,  or  for 
several  years,  the  business  of  the  company 
was  conducted  by  two  directors  notwith- 
standing any  such  resolution,  if  it   ever 
was  passed     But,  as  I   have  said,  that 
matter  seems  to   me  not  really   to    be 
important. 

I  think  this  part  of  the  case  is 
covered  by  the  decision  of  this  Court  in 
SeoUiah  Petroleum  Co,,  In  re?  The 
articles  in  that  case  were  quite  as 
stringent  as  in  this,  there  being  a  clause 
in  the  articles  that  the  directors  might 
act  notwithstanding  the  vacancy.  Lord 
Justice  Baggallay  ^id :  '*  It  is  contended. 


and   perhaps   rightly,   on   behalf  of  Mr. 
Wallace  that  two  of  these  four  direc- 
tors had   ceased  to  be  directors  before 
the  allotment  was  made,  and  it  is  also 
contended  that  though  by  the  articles  two 
directors  form  a  quorum  when  the  board 
is  duly  constituted,  there  could  not  be  a 
quorum  capable   of  transacting  business 
when  the  Board  of  Directors  was  not  filled 
up  to  the  minimum  number      I  assume 
that  the  retiring  directors  had  ceased  to 
be  directors,  and  if  that  be  so,  the  board 
was  not  made  up  to  the  minimum  number." 
That  is  a  point   which  counsel   for  the 
liquidator    pressed  on  us  in  this  case. 
The  Lord  Justice  continues,  "  Still  I  think 
that  having  regard  to  article   83,    the 
objection   cannot  be  maintained.     It  is 
urged  that  this  article  can  only  apply 
when  the  number  of  directors  is  more 
than  four,  but  I  see  no  reason  for  adopting 
that  view.  The  number  of  directors  never 
exceeded   four,   and  thei'e   might    be    a 
vacancy,  in  which  case,  according  to  the 
terms  of  article  83,  the  continuing  direc- 
tors could  act."      I   wish  to  add  with 
reference    to    this    point,   that  I  think 
the  authorities  which  Mr.  Justice  Wright 
referred  to  in  his  judgment,  that  such  an 
objection    would    not    be    good    against 
third  parties,  truly  represent  the  law. 

It  is  then  said  that  by  an  arrangement 
made  in  the  year  1 895  Messrs.  Owen  k  Ash  - 
worth  agreed  to  accept  Mr.  Pilling  as  the 
debtor,  and  to  discharge  the  bank.  That 
point  was  decided  in  fiivour  of  the 
respondent  by  Mr.  Justice  Wright.  [His 
Lordship  dealt  with  the  evidence  on  this 
point,  and  came  to  the  conclusion  that 
there  was  not  any  discharge  or  intended 
to  be  any  discharge  of  the  bank.]  I  am 
therefore  of  opinion  that  Owen  k  Ash- 
worth's  appeal  should  be  allowed. 

In  Whitworth's  case  it  appears  that  the 
bank  had  borrowed  money  from  Lloyd's 
Banking  Co.,  and  had  given  them  security, 
which  is  open  to  the  same  criticism  or 
objection  that  it  had  been  either  sealed 
by  two  directors  or,  at  any  rate,  that 
there  was  not  a  sufficient  number  of 
directors  of  the  company  at  the  time  the 
security  was  given.  Now,  does  that  affect 
Mr.  Whitworth,  who  was  responsible  to 
Lloyd's  Banking  Co.,  and  had  given  his 
promi&sory-note  ?  I  have  already  expressed 
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my  opinion  that  the  objection  as  to  the 
absence  of  the  two  directors  could  not  be 
set  up  against  Lloyd's  Bank.  I  am  of 
opinion  that  Whitworth  had  the  right 
when  he,  to  save  his  own  credit,  paid  off 
Lloyd's  Bank  and  took  up  the  security, 
to  stand  in  their  shoes.  Counsel  for  the 
liquidator  has  urged  that  he  was  in  the 
position  of  a  trustee,  and  that  if  a  trustee 
sells  the  trust  property  to  a  person  who  may 
obtain  a  good  title  to  it,  subsequently  gets  it 
back  into  his  own  possession,  he  cannot  be 
allowed  to  claim  it  for  his  own.  Without 
in  any  way  questioning  that  doctrine, 
which  seems  to  me  sound  and  good 
sense,  it  does  not  seem  to  me  to 
have  any  application  in  this  case.  In 
this  case  Whitworth  was  not  a  trustee  in 
that  sense.  Undoubtedly  he  was  a  party 
to  the  security.  If  he  had  not  been  in  a 
position  to  set  up  the  rights  which  he 
acquired  from  Lloyd's  Bank,  I  think  it  is 
possible  there  might  be  more  diflSculty  in 
establishing  a  clium  against  the  company, 
but  I  can  see  no  reason  why  he  should  not 
have  the  same  right  as  his  assignor,  for 
the  purpose  of  proof  against  the  bank, 
whose  debt  he  has  paid  in  pursuance  of  an 
obligation  to  pay  by  reason  of  his  having 
given  a  promissory- note. 

I  am  of  opinion,  therefore,  that  the 
appeal  of  Messrs.  Owen  &  Ashworth 
should  be  allowed,  and  that  the  liquidator's 
appeal  should  be  dismissed. 

RiGBY,  L.J.,  and  Vaijohan  Williams, 
L.J.,  concurred. 


Solicitors  —  R.  H.  Bentley,  for  claimants ; 
Carlisle,  Unna,  Rider  Sc  Heaton,  for  liqui- 
dator. 


[Reported  by  A.  J.  Spencer,  Esq., 
Barritter-at'Law. 


")  BERRY  V,  HALIFAX 
>  COMMERCIAL  BANK- 
)     ING  CO. 


KSKEWICH,  J. 

1900. 
Nov.  28,  29. 

BaTiker — Mortgage — Current  Account — 
Closing  of  Account — Power  of  Sale, 

Where  a  mortgage  to  secure  an  accov/nt 
cun*ent  vnth  a  bank  contains  a  power  of 
sale,  to  arise  on  the  closing  of  the  a^ocounty 
the  aecouni  is  closed  by  a  letter  from  the 
mortgagor  to  the  bank  stating  that  he  haa 
agreed  to  assign  aU  his  assets  to  a  trustee 
for  creditors.  The  fact  that  an  account  i» 
in  debit  does  not  prevent  its  being  closed  by 
the  customer. 

By  an  indenture  of  mortgage  dated 
1898,  David  Smithies  assigned  a  policy, 
on  his  own  life,  in  the  Royal  Insurance 
Co.,  for  1,000;.,  to  the  Halifax  Ck)mmer- 
cial  Banking  Co.,  Lim.,  to  secure  hi& 
banking  account  with  the  Brighouse 
branch  of  that  company.  He  covenanted 
to  pay  all  moneys  due  upon  his  current 
account  "when  thereunto  required  by 
the  company  or  their  secretary  or  manager 
or  any  branch  manager  thereof,  and  if  at 
the  time  when  the  said  account  current 
shall  be  closed  by  the  death  of  the  mort- 
gagor or  otherwise,  a  balance  thereon 
shall  be  owing  to  the  company.''  The 
mortgage  contained  the  following  power 
of  sale: 

"Provided  always  that  the  statutory 
power  of  sale  shall  be  exercisable  by  the 
company  if  default  shall  be  made  in  pay- 
ment of  the  balance  owing  on  the  said 
account  current,  or  other  the  moneys  due 
from  the  mortgagor,  or  some  part  thereof, 
for  the  space  of  one  calendar  month  after 
the  said  account  current  has  been  dosed, 
or  after  a  notice  in  writing  demanding 
such  payment  shall  have  been  given  by  or 
on  behalf  of  the  company  to  the  mortgagor 
or  left  for  him  at  his  usual  or  last  known 
place  of  abode  in  England  or  Wales." 

In  the  early  part  of  1899  the  account 
was  overdrawn  more  than  the  bank  ap- 
proved, and  Mr.  Fowler,  the  manager  of 
the  Brighouse  branch,  wrote  constantly 
pressing  for  a  reduction  of  the  account  » 
Some  of  the  letters  in  this  correspondenc 
were  relied  on  in  ar^ment  as  closing  th 
account ;  but  the  Judge  held  that  the 
amounted  to  pressure  only. 
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On  November  9,  1899,  Smithies  wrote 
to  the  bank  a  letter  containing  the  follow- 
ing passages :  "  There  was  a  meeting  of 
creditors  yesterday  at  Mr.  Rawlins'  office. 
.  .  .  They  agreed  to  accept  all  the  assets 
I  had.  I  gave  them  to  understand  that 
I  was  insured  in  the  Boyal,  and  that  you 
held  the  policy  and  3001.  worth  of  shares, 
as  security  for  your  account.  .  .  .  There 
was  a  trustee  appointed,  but  I  do  not 
remember  his  name.  .  .  .  Hoping  that 
every  one  will  get  20*.  in  the  pound.  I 
am,  &c" 

On  November  17,  1899,  Smithies 
executed  a  deed  of  arrangement  assigning 
all  his  assets  to  the  plaintiff  as  trustee 
for  his  creditors.  This  deed  was  duly 
registered  under  the  Deeds  of  Arrange- 
ment Act,  1887. 

On  December  5,  1899,  the  plaintiff 
wrote  to  the  bank  giving  notice  of  the 
deed  and  enquiring  as  to  the  value  of  the 
bank's  securities.  On  December  5  the 
bank  answered  that  it  was  impossible  then 
to  put  a  value  on  the  securities,  but  as 
soon  as  they  could  ascertain  anything  like 
the  precise  value  they  would  reply  fully. 

The  plaintiff  had  never  made  any  offer 
to  redeem  except  such  as  was  implied  by 
his  letter  of  enquiry. 

On  December  18  the  bank  sold  the 
policy. 

On  January  6,  1900,  Smithies  died. 

This  was  an  action  by  the  trustee  of 
the  deed  of  arrangement  for  redemption 
and  damages,  on  the  footing  that  the  sale 
of  the  policy  was  improper. 

Warrington,  Q.C,  and  U.  Greenwood, 
for  the  plaintiff. — The  power  of  sale  only 
arose  on  payment  being  demanded  or  the 
account  closed.  There  was  no  demand, 
and  we  submit  there  was  no  closing  of 
the  account.  The  only  reported  case  on 
the  subject  is  Buckingham  v.  London  and 
Midland  Banking  Co.  [l895].^  There  the 
circumstances  were  different  from  this 
case,  but  it  decides  that  a  banking  account 
can  only  be  closed  by  an  act  of  one  party 
communicated  to  the  other.  Here  there 
was  no  such  act  on  either  side.  The  bank 
never  closed  the  account.  It  could  not 
be  closed  by  Smithies  because  it  was  over- 

(1)  12TimesL.  R.  70. 


drawn.  His  letter  of  November  9  at 
most  amounted  to  a  statement  that  he 
intended  to  commit  an  act  of  bankruptcy. 

Renshaw,  Q.C.,  and  0.  L.  Glare,  for  the 
defendants. — The  account  was  closed  by 
the  bank  by  the  correspondence.  But  if 
not  it  was  certainly  closed  by  Smithies' 
letter  of  November  9.  That  letter  com- 
municated to  the  bank  that  Smithies  was 
insolvent  and  did  not  intend  to  pay  the 
moneys  due  to  them.  That  was  a  closing 
of  the  account,  or  at  least  a  recognition  of 
the  fact  that  it  must  be  closed  The 
remarks  of  Lord  Esher  (then  Brett,  J.)  in 
Morgan  v.  Bain  [l874j  ^  shew  the  effect  of 
a  communication  of  insolvency.  He  is 
dealing  with  a  contract,  not  a  banking 
account,  but  the  principle  is  the  same. 

WarringUm,  Q.C.,  replied. 

Kekewich,  J. — There  is  a  substantial 
sum  in  dispute,  and  the  case  is  of  some 
importance  to  bankers  and  their  cus- 
tomers. It  will  be  convenient  first  to 
examine  the  mortgage-deed.  [His  Lord- 
ship read  the  power  of  sale.]  The  power 
is  to  arise  in  two  events — if  default  shall 
be  made  in  payment  of  the  balance  owing 
on  the  said  account  after  the  account 
current  has  been  closed,  or  a  notice  in 
writing  has  been  given  demanding  pay- 
ment. There  is  no  question  about  the 
meaning  of  the  second  event ;  but  we 
have  to  consider  whether  within  the 
meaning  of  the  deed  the  account  current 
has  been  closed.  I  think  we  find  some 
light  thrown  on  the  subject  by  the  cove- 
nant to  pay.  It  is  to  pay  on  demand  or 
"  at  any  time  when  the  said  account  cur- 
rent shall  be  closed  by  the  death  of  the 
mortgagor  or  otherwise."  That,  I  think, 
disposes  of  the  argument  which  was  first 
addressed  to  me  on  the  part  of  the  plain- 
tiff, that  the  closing  must  be  by  some  act 
communicated  by  the  mortgagee  to  the 
mortgagor.  Evidently  the  necessity  of 
communication  by  the  mortgagee  to  the 
mortgagor  cannot  come  into  contempla- 
tion when  an  account  is  said  to  be  closed 
by  the  death  of  the  mortgagor.  I  am  far 
from  intending  to  hold  that  in  a  large 
number  of  cases  of  closing  the  account — 
probably  the  large  majority — it  would  not 

(2)  44  L.  J.  C.P.  47, 62 ;  L.  R.  10  C.P.  16,  26. 
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be  necessary  to  give  some  notice ;  but  I 
think  that  that  phrase  goes  to  shew  that 
the  parties  contemplated  and  intended 
that  an  account  might  be  closed  in 
other  ways  than  by  the  bank  closing 
the  account  in  their  books  and  communi- 
cating that  fact  to  the  mortgagor.  [His 
Lordship  then  went  through  the  corre- 
6pondenoe,  and  expressed  his  opinion  that 
it  did  not  shew  that  the  bank  had  ever 
closed  the  account.] 

Then  we  come  to  the  mortgagor's  letter 
of  November  9.  I  may  say  that  shortly 
afterwards,  on  November  17,  Smithies 
executed  a  deed,  which  has  been  properly 
registered,  assigning  all  his  assets  to  his 
creditors.  It  Ls  said  that  the  execution  of 
that  deed  alone  was  a  closing  of  the  account. 
Now  if  no  notice  had  been  given  of  it 
within  the  time  limited  exercising  the 
power  of  sale,  I  do  not  see  how  the  deed 
itself  could  operate  as  a  closing  of  the 
account.  There  must  be  some  communi- 
cation between  the  parties.  But  I  think 
the  letter  of  November  9  was  a  closing  of 
the  account.  [His  Lordship  read  the 
letter  as  set  out  above.]  He  ends  by  say- 
ing, "  Trusting  every  one  will  get  20«.  in 
the  pound."  Now,  every  one  that  he  ex- 
pected to  get  20«.  in  the  pound,  of  course, 
included  the  bank;  they  were  creditors, 
but  they  were  secured  creditors,  and  he 
refers  to  the  security  which  they  held. 
He  addresses  them  as  secured  creditors. 
He  knows  that  the  bank  are  creditors ; 
and  as  regards  that  I  really  do  not  see 
the  importance  of  the  &ct  that  the 
account  was  in  debit  and  was  not  in 
credit.  The  bank  held  security,  and  that 
security  had  passed  to  Smithies'  trustee 
Now  if  that  letter  means  anything,  it 
surely  means  **  there  is  an  end  of  our 
transactions.  Up  to  the  present  time  I 
have  been  drawing  on  my  current  account 
in  excess  of  the  moneys  which  I  have  from 
time  to  time  paid  in,  but  you  have  held 
security  and  you  hold  security  still :  those 
are  the  relative  positions :  now  that  has 
come  to  an  end.  I  have  now  assigned 
everything,  including  the  security  subject 
to  your  charge,  to  a  gentleman  whose  name 
I  forget.  The  creditors  have  accepted 
what  I  can  give  them,  as  a  discharge  of 
my  debts  to  them,  and  the  result  is  that 
you  and  I  have  severed  our  coonection  •of 


banker  and  customer."  I  cannot  conceive 
that  this  letter,  if  it  was  not  intended  to 
mean  that,  was  intended  to  mean  anything 
at  all. 

Counsel  for  ijhe  defendants  has  called 
my  attention  to  some  remarks  of  the 
late  Lord  Esher,  when  Mr.  Justice 
Brett,  in  Morgan  v.  Bain,'^  quoting  with 
approval  some  other  observations  of 
Lord  Justice  Mellish.  I  agree  that 
those  observations  were  not  made  in  a 
case  which  directly  bears  upon  this ;  but 
they  are  useful  as  illustrating  what  a  per- 
son must  be  taken  to  have  intended  by  a 
letter  announcing  his  insolvency.  Clearly, 
as  I  said  before,  the  relation  of  banker  and 
customer  is  at  an  end. 

The  relation  in  this  case  was  not  that 
of  banker  and  customer  in  the  common 
sense  of  an  unsecured  account,  where  the 
customer  paid  in  money  and  drew  it  out 
by  cheques.  It  was  a  peculiar  relation 
constituted  by  the  mortgage-deed,  and 
that  obviously  had  come  to  an  end.  It 
seems  to  me  that  Smithies  closed  the 
account  himself,  or,  if  he  did  not  actually 
close  it,  he  recognised  that  it  must  be 
closed.  There  was  nothing  more  to  be 
done.  It  was  said  that  the  bank  after 
that  might  honour  his  cheques.  Well, 
they  might,  of  coiurse  ;  but  one  must  not 
suppose  such  a  foolish  thing  as  that.  It 
is  absurd  to  suppose  that  after  that  letter 
they  would  honour  his  cheques ;  and  that 
is  really  the  only  way  in  which  the  account 
could  be  kept  open.  It  seems  to  me  there 
is  really  an  end  of  the  whole  thing.  That 
was  on  November  9,  and  the  power  of  sale 
arose,  or  was  exercisable,  at  the  end  of  a 
month  from  that  date,  but  the  bank  did 
not  exercise  it  until  December  18.  I  think 
that  on  that  day  they  were  justified  in 
realising  their  securities,  and  that  the 
plaintiff,  as  representing  their  customer, 
the  mortgagor,  has  no  case  against  them. 

The  result  is  that  there  will  be  judg- 
ment for  the  defendants  with  costs. 

Solicitors— E.  C.  Rawlings  &  Butt,  for  plaintiff; 
Jaqnes  &  Co.,  agents  for  Godfrey,  Rhodes  & 
Bvans,  Halifax,  for  defendants. 

IBeported  hy  J.  R.  Brooke^  Esq., 
Barrister'at-Lam. 
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Cozens- Haedy,  J.  '\ 

1900.  [       cowLBY,  In  re. 

Nov.  23,28.      J 

Infant — Management  of  Lands — A])- 
pointment  of  Tnutees — Infant  Taking  by 
Descent — Conveyancing  and  Law  of  Pro- 
pm-ty  Act,  1881  (44  d:  45  Vict.  c.  41), 
M.  42  and  43. 

The  power  given  to  the  Court  hy  sec- 
tion m  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  to  appoint  trustees  for 
the  management  of  an  infant's  land  during 
minority^  on  the  application  of  his  next 
friend,  extends  to  the  case  of  an  infant 
taking  by  descent. 

This  was  an  application  made  ex  parte 
by  originating  summons  taken  out  by  the 
mother  and  guardian  of  an  infant.  She 
asked  for  the  appointment  under  sec- 
tion 42  of  the  Conveyancing  Act,  1881,^ 
of  trustees  to  manage  lands  to  which  the 
infant  was  entitled  for  an  estate  in  fee- 
simple  in  possession,  as  heir-at-law  of  a 
great-uncle  who  had  died  intestate.  The 
mother  was  administratrix  of  the  great- 
uncle's  estate.  It  was  proved  that  she 
had  paid  all  the  debts  and  fully  admini- 
stered the  estate. 

She  had  executed  a  disclaimer  of  the 
office  of  trustee  vested  in  her  by  virtue 
of  the  Land  Transfer  Act,  1897,  or  other- 
wise. Part  of  the  estate  was  building 
land. 

(1)  The  Conveyancing  and  Law  of  Property 
Act,  1881,  s.  42,  sub-s.  1,  provides;  "  If  and  as 
longasany  person  who  would  but  for  this  section 
be  beneficially  entitled  to  the  possession  of  any 
land  is  an  infant,  and  being  a  woman  is  also 
unmarried,  the  trustees  appointed  for  this  pur- 
pose by  the  settlement,  if  any,  or  if  there  are 
none  so  appointed,  then  the  persons,  if  any, 
who  are  for  the  time  being  under  the  settle- 
ment trustees  with  power  of  sale  of  the  settled 
land,  or  of  part  thereof,  or  with  power  of  con- 
sent to  or  approval  of  the  exercise  of  such  a 
power  of  sale,  or  if  there  are  none,  then  any 
person  appointed  as  trustees  for  this  purpose  by 
the  Court,  on  the  application  of  a  guardian  or 
next  friend  of  the  infant,  may  enter  into  and 
continue  in  p'^ssession  of  the  land ;  and  in 
every  such  case  the  subsequent  provisions  of 
this  section  shall  apply." 

The  subsequent  provisions  of  the  section  give 
the  trustees  full  powers  to  manage  the  property 
and  apply  the  income  for  the  maintenance, 
education,  or  benefit  of  the  infant. 


Henry  'Fellows,  for  the  application.— 
The  question  is  whether  section  42  of  the 
Conveyancing  Act,  1881,  applies  to  de- 
scended lands.  The  text-books  upon  the 
Act  differ.  Hood  and  ChaUis  on  the  Con- 
veyancing and  Settled  Land  Acts  (5th  ed.), 
pp.  112,  113,  says  that  it  cannot  apply; 
WoUtenhokne  and  Brinton  on  the  C<m- 
yeyancing  Ads  (8th  ed.),  p.  98,  says  that 
it  does. 

There  is  no  reported  decision  in  Eng- 
land, but  the  order  asked  for  was  made 
in  the  Irish  case  of  Glover,  In  re  [i899].* 

Under  the  Land  Transfer  Act,  1897, 
the  legal  estate  in  the  land  is  vested  in 
the  mother  as  administratrix,  and,  as  she 
.  has  cleared  the  estate,  she  is  a  trustee  for 
the  infant  heir.  Possibly,  as  such  trustee, 
she  has  powers  of  maintenance  under  sec- 
tion 43  of  the  Conveyancing  Act,  1881, 
but  that  section  gives  no  power  of  man- 
agement. In  order  to  avoid  any  con- 
fusion, the  mother  has  disclaimed  any 
trusteeship  she  may  have. 

Cur.  adv.  vult. 

2^ov.  28.— Cozens-Hardy,  J. — ^I  have 
looked  at  Glover,  In  re^  and  I  agree  with 
the  Vice-Chanoellor  of  Ireland  that  on 
the  true  construction  of  section  42  of  the 
Conveyancing  Act,  1881,  it  extends  to 
the  case  of  lands  to  which  an  in&nt  i& 
entitled  by  descent.  I  should  have  hesi- 
tated to  make  any  order  adversely  to  the- 
rights  of  the  mother  of  the  infant,  whe- 
ther as  trustee  by  virtue  of  the  Land 
Transfer  Act.,  1897,  or  otherwise;  but,  a& 
she  has  disclaimed,  that  difficulty  is  re- 
moved. I  will  make  the  order  appointing 
the  trustees  named  in  the  summons. 


Solicitors— E.  Carleton  Holmes  &  Son. 

{Reported  by  J.  M.  Brooke,  JSsg.t 
Barrister-at-Zaw. 


(2)  [1899]  1  It.  R.  837 
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Ck>ZBK8-HARDY,  J. 

1900. 
Nov.  20. 


LEEDS   OEAMMAR 

SCHOOL,  In  re. 


CompuLaory  Pfffrchaae—CharUy — Real 
Estate— Official  Trustee  of  Charity  Lands 
— Costs  of  Rerinvestment — Lands  Clauses 
Act,  1845  (8  d:  9  Vict.  c.  18),  ss.  69,  76, 
SO— CharOaNe  Trusts  Amendment  Act, 
1855  (18  d:  19  Vict.  c.  142),  s.  15. 

Where  the  legal  estate  in  lands  belonging 
to  a  charity,  taken  by  a  corporation  undffr 
the  Lands  Clauses  Act,  1845,  is  vested  in 
the  official  trustee  of  charity  lands,  he  is 
not  bound  to  receive  the  purchase-money  if 
tendered.  His  refusal  to  receive  sujch 
purchase-Tnoney  is  not  "  vnlful  refusal  to 
receive'*  tcithin  the  meaning  of  section  SO,  so 
as  to  relieve  the  corporation  from  Hie  costs 
of  re-investment 

This  was  a  petitioD,  presented  by  the 
governors  of  the  Leeds  Grammar  School, 
for  the  interim  investment,  in  certain 
railway  preference  stocks,  of  a  sum  of 
37,000J.  paid  into  Court  by  the  corpora- 
tion of  Leeds  as  the  purchase-money  for 
certain  lands,  belonging  to  the  school, 
taken  by  them  under  compulsory  powers 
The  corporation  had  given  the  usual  notice 
to  treat  to  the  governors  on  November  15, 
1898.  Arbitrators  had  been  appointed  on 
each  side,  and  the  amount  of  the  purchase- 
money  was  determined  by  their  award. 

The  lands  taken  were  vested  in  the 
official  trustee  of  charity  lands  in  trust 
for  the  governors,  and  on  June  1,  1900, 
the  Charity  Commissioners  made  an  order 
under  the  Charitable  Trusts  Acts,  that 
upon  payment  of  the  purchase-money  into 
Court  the  trustees  should  convey,  and  the 
official  trustee  (if  required)  should  concur 
in  the  conveyance,  to  the  corporation. 
The  corporation  paid  the  money  into 
Court,  purporting  to  make  the  payment 
under  section  76  of  the  Lands  Clauses 
Consolidation  Act,  1845,^  upon  the  owner's 

(1 )  The  Lands  Clauses  Consolidation  Act,  1 845, 
provides  by  section  76 :  "  If  the  owner  of  any 
snch  lands  pnrchased  or  taken  by  the  promoters 
...  on  tender  of  the  purchase-money  or  com- 
pensation either  agreed  or  awarded  to  be  paid 
in  respect  thereof,  refase  to  accept  the  same, 
...  or  if  he  refase  to  convey  or  release  snch 
lands  as  directed  by  the  promoters  ...  it  shall 
be  lawful  for  the  promoters  of  the  undertaking 
to  deposit  the  purchase-money  or  compensation 
payable  in  respect  of  such  lands ...  in  the  Bank." 


refusal  to  accept  the  purchase-money.  In 
the  case  of  payment  in  under  that  section. 
"  by  reason  of  the  wilful  refusal  of  any 
party  entitled  thereto  to  receive''  the 
money  the  promoters  are  relieved  by 
section  80  from  payment  of  the  costs  of 
re-investment  of  the  purchase-money. 

The  petition  asked  that  the  payment 
into  Court  might  be  treated  as  made  in 
the  ordinary  way  under  section  69,  which, 
directs  such  payment  in  in  the  case  of* 
owners  under  disability. 

The  petition  came  on  for  heariog  on. 
August  4,  and  the  order  for  re- investment 
was  made,  but  the  petition  stood  over  for^ 
argument  on  the  question  of  costs. 

Vernon  Smith,  Q.C.,  and  Auaten-Cart- 
meU,  for  the  petition. — The  corporation 
purported  to  pay  this  money  into  Court 
under  section  76  of  the  Lands  Clauses 
Act,  1845,  but  that  section  does  not  apply.. 
There  is  no  absolute  owner  in  this  case,, 
and  no  refusal  to  convey.  The  trustees 
were  limited  owners  conveying  under 
powers  given  them  by  the  Act.  The- 
corporation  were  bound  to  pay  the  pur- 
chase-money into  Court  under  section  69,. 
and  they  must  be  treated  as  having  paid 
it  in  under  that  section.  It  follows  that 
they  must  pay  the  costs  of  investment. 

Leigh  Clare,  for  the  corporation. — The 
corporation  ought  not  to  have  to  pay  th& 
costs  of  this  petition.  An  absolute  owner,, 
who,  by  refusing  to  accept  his  purchase- 
money,  compels  its  payment  into  Court,, 
cannot  get  any  costs  of  investment. 

[Cozens-Habdt,  J. — You  were  proceed- 
ing under  section  7  of  the  Act.] 

We  gave  notice  to  treat  to  the  governors 
of  the  charity.     They  could  not  sell  with- 
out the  consent  of  the  Charity  Commis- 
sioners, but  with  that  consent  they  had* 
full  power  to  sell.     We  got  the  price  fixed « 
by  arbitration.     We  went  to  the  Charity 
Commissioners  for  a  conveyance  because 
the  legal  estate  was  vested  in  the  official 
trustee  of  charity  lands.     The  Commis- 
sioners could  have  directed  the  conveyance  • 
to  be  executed  on  payment  to  the  trustees, 
or  to  the  official  trustee  of  charity  funds, 
and  they  ought  to  have  done  so.    Instead 
of  that  they  insisted,  without  any  cause,, 
on  the  money  being  paid    into  Court. 
That  is  a  refusal  to  convey  within  the- 
meaning  of  section  76. 
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Leeds  Gbammab  School,  In  re. 

Cozens-Hardy,  J. — In  this  case  the 
governors  of  Leeds  Grammar  School  were 
trustees  of  property  which  the  Leeds 
Corporation  had  power  to  acquire.  The 
governors  were  persons  who  could  sell 
under  the  powers  given  them  by  section  7 
of  the  Lands  Clauses  Act,  1845,  but  the 
price  must  be  fixed  by  arbitration,  or 
otherwise,  as  provided  by  section  9.  In 
this  case  there  was  an  arbitration  and  an 
award.  The  bare  legal  estate  was  out- 
standing in  the  official  trustee  of  charity 
lands.  The  land  has  been  conveyed  to 
the  corporation  by  a  conveyance,  to  which 
the  governors,  the  official  trustee,  and  the 
corporation  were  parties.  It  recites  an 
order  of  the  Charity  Commissioners  that 
the  official  trustee  should  concur  if  re- 
quired. It  recites  that  the  money  has 
been  paid  into  Court  to  the  account  which 
describes  the  governors  as  trustees  without 
power  of  sale.  The  governors  join  in  the 
conveyance ;  it  is  not  made  by  the  official 
trustee  alone. 

Under  those  circumstances  it  seems  to 
me  that  it  is  an  ordinary  case  of  persons 
under  disability  conveying,  with  the  con- 
currence of  the  person  having  the  legal 
estate,  at  a  price  not  less  than  that  fixed  by 
two  arbitrators,  as  required  by  section  9. 
But  the  corporation  say  it  is  not  so.  They 
say :  "  We  tendered  the  purchase-money 
to  the  vendors,  the  governors,  and  the 
official  trustee,  and  paid  it  into  Court 
under  section  76  because  they  refused  to 
accept  it.''  [His  Lordship  read  section  76.] 
But  no  one  has  refused  to  accept  the 
purchase-money.  The  trustees  certainly 
have  not,  for  they  had  no  power  to  receive 
it.  I  cannot  see  that  the  official  trustee 
was  under  any  obligation  to  receive  it, 
and  I  see  no  reason  for  throwing  upon 
him  the  burden  of  a  duty  to  receive  the 
purchase-money.  The  corporation  must 
pay  the  costs  of  the  application  in  the 
usual  way. 

Solicitors — Patersons,  Snow,  Blosain  &  Kinder, 
agents  for  J.  G.  Atkinson,  Leeds,  for  appli- 
cants; Vincent  &  Vincent,  agents  for  the 
Town  Clerk  of  Leeds,  for  respondents. 

[Reported  hy  J.  R,  Brooke^  Esq.^ 
Barritter-at'Lafv. 


EANDT  GOLD-MININO  CO. 
V.  WAINWRIGHT. 


Kekbwich,  J. 

1900. 

Nov.  9. 

Company  —  Voting  Povoer  —  ForfeUed 
Shares — "  CaU  or  other  sum  dueV 

Where  the  articles  of  associcUion  of  a 
company  provide  that  after  forfeiture  of 
shares  for  non-payment  of  caUs  the  com- 
pany shall  be  entitled  to  recover  the  calls 
from  the  original  holder^  and  also  that  no 
member  shaU  have  a  vote  so  long  as  any 
calls,  or  other  sums,  are  due  and  payable 
in  respect  of  any  sharey  the  calls  upon  a 
forfeiied  share  are  **  sums  due  in  respect 
thereof"  and  the  purchaser  from  the  com- 
pany of  forfeited  shares  cannot  vote  so  long 
as  the  calls  have  not  been  recovered  from  the 
former  shareholder. 

The  plaintiff  company  was  incorporated 
in  1895  with  a  capital  of  80,000Z.  origi- 
nally inlL  shares,  but  shortly  afterwards 
divided  into  320,000  shares  of  bs.  each. 
Of  these  shares  41,300  were  issued  to  the 
African  Gold  Properties,  Lim.  All  the 
moneys  payable  on  these  shares  were  duly 
called  up.  The  African  company  paid 
calls  to  the  amount  of  6,9332.  Is,  upon 
the  shares,  but  failed  to  pay  further  calls, 
and  went  into  liquidation.  A  sum  of 
3,391Z.  19*.  was  then  due  for  calls.  The 
plaintiff  company  forfeited  the  shares  and 
sold  and  issued  them  to  the  New  Balkis 
Eersteling,  Lim.  (in  the  arguments  and 
judgment  called  the  Balkis  Co.),  for  150^. 
The  plaintiff  company  issued  a  certificate 
in  the  following  form  :  "  The  New  Balkis 
Eersteling,  Lim.,  is  the  holder  of  the  shares 
in  question,  upon  which  the  sum  of 
Ss.  id.  per  share  has  been  paid  the  remain- 
ing I*.  Sd.  per  share  has  been  called  up  and 
is  payable  by  the  African  Gold  Properties 
Ld.  who  were  the  holders  of  the  said  shares 
prior  to  the  same  being  forfeited  and  the 
New  Balkis  Eersteling  Limd.  is  to  be 
deemed  to  be  the  holder  of  the  said  shares 
discharged  from  all  calls  due  prior  to  the 
date  hereof." 

At  a  general  meeting  of  the  company 
held  on  August  8,  1900,  a  resolution  was 
put  to  the  meeting  that  the  company 
should  be  wound  up  voluntarily,  and  the 
defendant  Wainwright  appointed  liquida- 
tor.    This  was  declared  to  be  carried.     A 
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Bandt  €k)LD-MiNiNG  Co.  V,  Wainwright. 


poll  was  demanded,  and  at  an  adjourned 
meeting  the  poll  was  reported  as  90,077 
votes  for  and  71,080  votes  against  the 
resolution,  and  the  resolution  was  de- 
clared carried  as  an  ordinary  resolution. 

Another  meeting  was  held  on  Octo- 
her  17  to  consider  a  resolution  in  the 
same  terms.  This  was  declared  carried, 
and,  a  poll  being  demanded,  was  carried  by 
82,228  for,  to  68,560  against  the  resolu- 
tion. 

In  each  case  the  Balkis  Co.  voted  in 
respect  of  their  41,300  shares,  and  in  the 
absence  of  their  votes  the  majority  would 
have  been  against  the  resolution.  This 
was  an  action  by  the  company  against 
Wainwright  and  the  directors  for  an  in- 
junction to  restrain  his  acting  as  liquidator, 
on  the  ground  that  the  resolutions  for 
voluntary  winding-up  and  his  appointment 
were  not  validly  passed. 

An  important  question  was  raised 
whether  the  resolutions  were  sufficient 
•even  if  all  the  votes  were  valid,  but  in  the 
view  taken  by  the  Court  it  became  un- 
necessary to  decide  the  point. 

The  articles  of  association,  after  the 
usual  clauses  for  giving  notice  requiring 
payment  of  overdue  calls  and  expenses, 
<x)ntained  the  following : 

'*  15.  If  the  requisitions  of  any  such 
notice  as  aforesaid  are  not  complied  with, 
any  shares  in  respect  of  which  such  notice 
has  been  given  may  at  any  time  thereafter 
before  payment  of  all  calls  or  instalments 
interest  and  expenses  due  in  respect 
thereof  be  forfeited  by  a  resolution  of  the 
directors  to  that  effect. 

"  16.  Any  shares  so  forfeited  shall  be 
deemed  to  be  the  property  of  the  com- 
pany, and  the  directors  may  sell  reallot 
or  otherwise  dispose  of  the  same  in  such 
manner  as  they  think  fit. 

"  17.  Any  member  whose  shares  have 
been  forfeited  shall  notwithstanding  be 
liable  to  pay,  and  shall  forthwith  pay,  to 
the  company  all  caUs  instalments  interest 
and  expenses  owing  upon  or  in  respect  of 
such  shares  at  the  time  of  the  forfeiture 
with  interest  thereon  until  payment  at 
the  rate  of  lOZ.  per  cent,  per  annum  and 
the  directors  may  enforce  the  payment  of 
such  money  or  any  part  thereof  if  they 
think  fit  but  shall  not  be  under  any 
obligation  so  to  do." 


"67.  No  member  shall  be  entitled  to 
be  present  or  to  vote  on  any  question 
either  personally,  or  by  proxy,  or  as  proxy 
for  another  member,  at  any  general  meet- 
ing or  upon  a  poll,  or  be  reckoned  in  a 
quorum,  whilst  any  call  or  other  sum  shall 
be  due  and  payable  to  the  company  in 
respect  of  any  of  the  shares  of  such 
member." 

RenshaWy  Q.G.,  and  Clauson,  for  the 
company — The  case  is  clearly  within 
article  67.  There  were  at  the  time  of  the 
issue  of  these  shares  to  the  Balkis  Ck)., 
and  are  now,  sums  due  and  payable  to  the 
company  in  respect  of  the  shares.  Indeed, 
part  of  these  sums  have  been  recovered 
by  this  company  from  the  African  Co. 
since  the  sale  to  the  Balkis  Co.  The 
directors  had  no  power  to  relieve  the  pur- 
chaser of  the  forfeited  shares  from  liability 
to  pay  calls.  That  would  be  a  reduction 
of  capital  in  a  manner  not  authorised. 

Sheldon,  for  the  defendants. — ^There  are 
no  sums  due  or  payable  to  the  company 
in  respect  of  these  shares.  The  liability 
for  calls  is  gone  ;  it  is  extioguished  by  the 
forfeiture— -5/aA:%  Ordnance  Co,,  In  re  ; 
StockerCa  Case  [l868].'  It  is  true  that  case 
turns  upon  the  construction  of  special 
articles  of  association,  but  the  articles  are 
in  effect  the  same  as  in  this  case.  The 
company  have  a  claim  against  the  African 
Gold  Properties,  but  that  is  a  new  liability 
created  by  article  17.  The  liability  for 
calls,  as  calls,  is  gone.  The  Balkis  Co. 
could  not  in  any  case  be  compelled  to  pay 
calls,  and  therefore  there  is  no  sum  due 
in  respect  of  the  shares. 

Kekewich,  J. — I  think  the  point 
suggested  by  counsel  for  the  plaintiffs, 
that  the  forfeiture  of  shares  and  their  re- 
issue free  from  liability  for  calls  is  an  un- 
authorised reduction  of  capital,  is  one 
which  would  require  careful  further  con- 
sideration. But  I  pass  that  over,  because 
there  is  a  further  point  upon  which  I  can 
decide  the  case.  Articles  15  and  16  pro- 
vide for  the  forfeiture  of  shares  and  their 
sale  when  forfeited.  It  seems  that  the 
shares  in  question  were  properly  forfeited, 
the  directors  had  power  to  sell  them,  and 

(1)  37  L.J.  Ch.  230;  L.  R.  3  Ch.  412. 
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I  assume  that  the  price  for  which  they 
sold  them  was  a  proper  one. 

It  seems  that  a  forfeiture  so  carried  out 
extinguishes  all  the  rights  and  liabilities 
of  the  original  shareholder.  In  Stocken*s 
Case  ^  Lord  Justice  Cairns  held  that  no 
action  for  calls  could  be  brought  after  for- 
feiture. He  held  that  all  rights  were 
extinguished  because  the  holder  of  the 
forfeited  shares  had  ceased  to  be  a  share- 
holder. If  therefore  the  articles  stopped 
with  article  16,  calls  could  not  be  sued  for, 
and  there  would  be  no  moneys  payable  in 
respect  of  these  shares.  But  article  17 
provides  that  the  calls  shall  still  be  pay- 
able. It  is  quite  true  that  the  liability 
imposed  by  that  article  is  a  new  one.  The 
company  can  no  longer  sue  for  calls  as 
calls,  but  must  sue  in  respect  of  the  new 
liability  imposed  by  article  17.  But  the 
result  is  that  there  is  still  something  due. 
I  cannot  see  any  reason  why  the  words 
''any  call  or  other  sum  .  .  .  .  due  and 
payable  to  the  Co.  in  respect  of  any 
share  "  should  not  include  the  sums  pay- 
able under  article  1 7  The  sums  origin- 
ally due  as  calls  are  still  due  under  the 
new  liability,  and  they  are  certainly  due 
in  respect  of  the  shares  held  by  the 
Balkis  Co.  as  transferees  of  the  forfeited 
shares.  I  am  of  opinion  therefore  that 
the  votes  of  the  Balkis  Co.  were  wrongly 
counted.  If  that  is  so,  it  is  admitted  that 
the  resolutions  were  not  carried.  I  must 
therefore  restrain  the  company  and  the 
liquidator  from  acting  upon  them. 


SoU-'itors— Hollams,  Sons,  Coward  k  Hawksley, 
for  plaintiffs;  Sanderson,  Adkin  &  Lee,  for 
defendants. 

[Re/forted  by  J.  R.  Brooke,  E*q.^ 
Barrizter-at'La  ?t. 


KNIQHT  V.  WILLIAMS. 


Cozens-Hardt,  J.' 

1900. 

Dec.  8,  19.        ) 

Landlord  and  Tenant — Lease  —  Sur- 
render by  Operation  of  Law — Possession 
of  Surrendered  Lease. 

A  lessee^  notwithstanding  a  surrender  of 
his  term  by  operation  of  law,  retains  an 
interest  in  the  lease^  and  on  the  granting 
of  a  new  lease  to  him  by  the  lessor  is  en- 
titled to  retain  the  old  lease. 

The  surrender  of  an  old  lease,  implied 
from  the  acceptance  of  a  new  lease,  is  sub- 
ject to  an  implied  condition  that  the  new 
lease  is  valid. 

The  plaintiff  James  Stevens  Knight 
was  the  lessee  of  premises  in  Little 
Sutton  Street,  Clerkenwell,  for  the  re- 
sidue of  a  term  of  sixty- one  years  from 
September  29,  1859,  subject  to  an  under- 
lease to  the  defendant  John  Clark 
Williams  for  twenty-one  years  from 
September  29,  1880. 

Negotiations  proceeded  for  a  surrender 
of  t^at  underlease  and  the  granting  of  a 
new  underlease  to  the  defendant  for  a 
further  term  of  twenty-one  years  less  the 
last  ten  days  thereof  from  September  29, 

1899,  at  an  increased  rental.  Ultimately, 
a  drafc  lease  having  been  prepared  and 
approved  by  both  parties,  the  lease  and 
counterpart  were  engrossed  and  signed; 
and  an  appointment  was  made  for  July  9, 

1900,  for  completion  and  exchange  of  the 
lease  and  counterpart.  At  the  appoint- 
ment the  defendant's  solicitors  refused  to 
hand  over  the  underlease  (which  was 
about  to  be  surrendered)  unless  the 
plaintiff  handed  over  the  counterpart 
thereof. 

This  action  was  afterwards  commenced 
for  specific  performance  of  the  contract  to 
take  the  underlease. 

The  defendant  in  his  defence  pleaded 
that  he  was  willing  to  complete  and  to- 
hand  over  the  old  lease  in  exchange  for  the 
counterpart,  or  to  complete  and  to  retain 
the  old  lease,  the  plaintiff  retaining  the 
counterpart ;  but  the  plaintiff  would  not 
adopt  either  of  these  courses. 

The  action  now  came  on  on  motion  for 
iudgment  on  admissions  in  the  pleadings. 
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Bve^  Q.C.y  and  St.  John  Clerkey  for  the 
^plaintiff. — On  the  determination  of  the 
lease  by  effluxion  of  time  the  lease  be- 
longs to  the  lessee,  and  the  counterpart 
to  the  lessor — Go,  Lit.  vol.  2,  ch.  5, 
s.  370;  Dixfm  on  Title-Deeds,  p.  82; 
Copinger  on  Title-DeedSy  pp.  34  and  35  ; 
FlaU  on  Leases,  vol.  2,  p.  541 ;  Doe  d. 
Egremont  (Earl)  v.  Pvlman  [l842]  ^ ;  but 
this  is  not  a  determination  by  effluxion 
of  time.  On  principle  the  plaintiff  is  a 
purchaser,  and  as  such  entitled  to  the 
tease.  If  the  lessee  surrenders  his  lease  on 
-one  day,  it  is  clear  the  lessor  can  insist 
on  having  the  lease  handed  over  to  him ; 
if  he  takes  a  new  lease  the  next  day,  he 
cannot  ask  for  the  old  document  back 
again. 

Stewart-Smith,  for  the  defendant. — If 
the  lease  has  expired  by  effluxion  of  time, 
the  lessor  cannot  claim  the  lease — Hodl  v. 
BaU  [\%nY  and  Elworthy  v.  Sandford 
{i864j.^  If  the  lessee  destroyed  the  lease, 
he  could  be  sued  in  detinue.  There  is  no 
distinction  in  its  consequences  between 
expiry  by  effluxion  of  time,  by  surrender, 
•or  by  forfeiture.  The  plaintiff  is  not  a 
purchaser  of  the  lease ;  he  merely  accepts 
a  surrender.  Nor  can  he  claim  this  title- 
deed  ;  if  it  were  in  his  possession  and  he 
sued  the  lessee  for  breaches  of  covenant, 
the  lessee  would  have  to  go  to  him  to 
learn  what  his  rights  and  liabilities  were. 

Eve,  Q,C,,  in  reply. — This  is  clearly  a 
case  of  the  purchase  of  the  lessee's  interest 
in  the  lease  by  the  plaintiff,  and  the 
granting  of  a  new  lease  to  him. 

Cur,  adv.  vuU. 

Dec.  19. — Cozens- Hardy,  J.,  stated  the 
facts,  and  continued :  It  was  stated  by 
•counsel  that  the  new  lease  prepared  and 
•executed  by  the  plaintiff  was  not  ex- 
pressed to  be  made  in  consideration  {inter 
alia)  of  the  surrender  of  the  former  lease, 
but  in  the  view  which  I  take  the  inser- 
tion or  omission  of  these  words  would 
make  no  difference.  See  Doe  d.  Egre- 
mont (Earl)  V.  Courteney  [l848].^  The 
iicceptance  of  a  new  lease  operates  as  an 

(1)  11  L.  J.  Q.B.  319;  3  Q.B.  622. 

(2)  10  L.  J.  C.P.  286 ;  3  Man.  &  6.  242. 
(8)  34  L.  J.  Ex.  42 ;  3  H.  &  C.  330. 
(4)  17  L.  J.  Q.B.  161 J  11  Q  B.  702. 


implied  surrender  "  by  operation  of  law  " 
of  the  old  lease  within  the  meaning  of 
section  3  of  the  Statute  of  Frauds,  but 
such  surrender  differs  from  an  actual 
surrender  by  deed  ;  it  is  not  absolute ;  it 
is  subject  to  an  implied  condition  that 
the  new  lease  is  valid  ;  and  if  this  is  not 
so  the  old  lease  remains  in  force.  The 
authorities  on  this  point  are  clear — see 
WoodfairsLa7idlord  and  Tenant  (16th  ed.), 
p.  318.  This  being  so,  I  think  the 
plaintiff  is  wrong  in  contending  that  he 
is  in  the  position  of  an  ordinary  purchaser 
of  a  lease  who  can  on  completion  demand 
the  handing  over  of  the  lease,  and  is  at 
liberty  to  burn  it  if  he  thinks  fit.  The 
lessee,  notwithstanding  a  surrender  by 
operation  of  law,  retains  an  interest  in 
the  lease.  Moreover,  when  a  lease  is 
determined  by  re-entry,  or  has  expired  by 
lapse  of  time,  the  lessor  is  not  entitled  to 
recover  the  lease — see  ffaU  v.  BaU  ^  and 
Elworthy  V  Sandford.^  It  would,  I 
think,  be  wrong  to  put  it  out  of  the  power 
of  the  defendant  to  take  advantage  of  the 
old  lease  should  the  new  lease  prove  to 
be  invalid,  and  he  is  therefore  entitled  to 
retain  the  old  lease.  On  the  other  hand, 
the  defendant  cannot  require  the  hand- 
ing over  of  the  counterpart  lease,  and  he 
does  not  assert  this  as  a  right ;  though 
he  was  willing  on  completion  to  hand  over 
the  lease  if  he  got  the  counterpart.  The 
result  is  that  in  my  opinion  the  defendant 
was  not  bound  on  completion  to  hand 
over  the  old  lease,  and  I  therefore  make 
no  order,  except  that  the  plaintiff  do  pay 
the  costs  of  the  action. 


Solicitors— W.  T.  Boydell,  for  plaintifiE ;  Morley, 
Shirreff  &  Co  ,  for  defendant. 

[Reported  hy  W.  3.  Ooddard,  E$q., 
BarrUter-at'Law. 
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CoZENS-HaRDY,  J.  r  STENOTYPER.   LIM.,  In 
v^w^iiaiD*xA       X,  u.»     ^^  .     HASTINGS    BEO- 

T^        K   "lo  V     THERSt7.8TENaTYPER, 

JJec.  D,  l^.         ^    j^^ 

Company  —  TTindin^-w/?  —  Fraudulent 
PrefereThce — Debentures — Issue  to  Creditors 
to  Relieve  Surety — "  Undue  or  fravdvlefiU 
preference^* — Companies  Act,  1862  (25  d& 
26  Vict.  c.  89),  s.  IQi— Bankruptcy  Act, 
1883  (46  d&  47  Vict.  c.  52),  s.  48. 

ASise^ion  164  of  the  Companies  Act,  1862, 
although  it  uses  the  vrords  "  undue  or 
fraudulent  preference,**  does  not  intend  tlie 
operation  of  section  48  of  the  Bankruptcy 
Act,  1883. 

H,  '!&  Co.  were  creditors  of  a  joint-stock 
company  for  a  debt,  part  of  which  was  secured 
by  an  acceptance  of  the  company,  upon  which 
R.,  the  chairman  of  the  company,  was  liable. 
The  company  was  known  by  its  directors  to 
be,  if  not  absolutely  insolvent,  at  least  un- 
able to  pay  its  debts  as  they  became  du^ 
from  its  oum  money.  Under  these  circum- 
stances the  company  issued  debentures  to  H. 
d:  Co.  as  collateral  security  for  the  payment 
of  their  debt : — Held,  that,  the  main  motive 
of  the  company  in  issuing  the  debentures 
being  to  relieve  R.  from  his  liability  on  the 
acceptance,  the  debentures  were  not  given 
with  a  view  of  preferring  H.  dh  Co.,  although 
incidentally  they  uH>uld  obtain  a  beneJU  by 
them,  and  that  they  were  therefore  valid. 

Mills,  In  re  ;  Official  Receiver,  ex  parte 
(5  Morrell,  55),  followed. 

Summons  by  the  plaintiffs  in  the  above 
action  on  behalf  of  debenture-holders  for 
a  declaration  that  seven  debentures  dated 
February  20,  1900,  issued  by  the  defen- 
dant company  to  the  plaintiffs,  Messrs. 
Hastings  Brothers,  were  valid  and  subsist- 
ing, and  that  they  were  entitled  to  the 
benefit  of  the  charge  on  the  company's 
pix)perty  created  thereby. 

The  company  was  incorporated  on  Feb- 
ruary 8,  1897. 

By  its  articles  of  association  (article  13) 
the  directors  were  empowered  to  raise  or 
borrow  money  by  the  issue  of  debentures 
charged  on  the  undertaking  and  property 
of  the  company,  present  and  future,  in- 
cluding its  uncalled  capital. 

In  February,  1900,  the  company  found 
itself  in  pecuniary  difficulties.     It  owed 


its  employees  for  salaries  877/.  I6s.  2d., 
and  other  creditors  about  3,500/.,  some  of 
whom  had  commenced  proceedings  against 
the  company  to  obtain  payment  of  their 
debts. 

Hastings  Brothers,  who  were  a  firm  of 
advertising  agents,  were  creditors  of  the 
company  for  650/.  5^.  Sd.,  in  respect  of 
which  they  held  a  bill  of  exchange  for 
371/.  I7s.  Sd,,  dated  December  15,  1899, 
accepted  by  the  company  and  indorsed  by 
N.  E.  Reed,  the  chairman  of  the  company, 
which  would  fall  due  on  February  18, 
1900. 

On  February  16,  1900,  the  company 
notified  to  Hastings  Brothers  that  it  would 
be  unable  to  pay  the  bill  at  maturity, 
and  an  interview  took  place  on  that  day 
between  them  and  Reed  with  reference  to 
the  matter,  the  result  of  which  is  stated  in 
the  minute  of  the  meeting  of  February  17, 
1900,  referred  to  below. 

In  these  circumstances  a  meeting  of  the 
directors  was,  on  February  17,  1900,  held 
for  the  purpose  of  considering  the  position 
of  the  company,  at  which  the  following 
directors  were  present :  N.  £.  Reed  (in  the 
chair),  C.  0.  Hore,  and  C.  C.  H.  Millar. 
The  proceedings  at  the  meeting,  as  de- 
tailed in  the  minutes,  were  as  follows  : 

"  The  cbairmaD  reported  that  himself  and 
the  secretary  had  an  interview  yesterday,  the 
16th  inst.,  with  Messrs.  Hastings  Brothers  in 
reference  to  the  company's  acceptance  in  their 
favour  for  371/.  lis.  Sd.  due  this  day,  and 
notified  to  them  the  inability  of  the  company 
to  meet  the  same. 

"  Messrs.  Hastings  Brothers  refused  to  refrain 
from  taking  1^^  proceedings  at  once  to  re- 
cover that  amount  and  the  additional  amount 
of  278Z.  St.  Od.  which  had  not  been  drawn  for 
(making  a  total  of  640/.  5«.  Sd.  {sic)),  except 
on  the  following  conditions : 

'*  1.  That  two  biUs — one  at  one  month  and  one 
at  two  months  in  equal  parts — for  the  whole 
amount  of  their  claim  be  forthwith  given  to 
them. 

'*  2.  That  these  bills  be  personally  indorsed 
by  Mr.  N.  E.  Reed. 

'*  8.  That  Mr.  N.  S.  Beed  should  personally 
give  them  a  bonus  for  thus  extending  the  time 
of  payment  for  the  amount  due  to  them  from 
the  company. 

'<  4.  That  first  mortgage  debentures  for  a  sum 
of  7001.  be  likewise  issued  to  them  forthwith 
by  the  company  as  collateral  seourity  for  the 
payment  of  their  debt. 

"An  approximate  statement  ol  the  present 
liabilities  of  the  company  was  presented,  shew- 
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Stenotyper,  Lim.,  In  ee. 

mg  the  poBition    of   the  company    to    be  as 
follows : 

"Amount  dae  for  salaries  (includ-       £    9.  d. 
ing  a  sam  of  962.  11 ».  ^.  due  to 
Mr.  F.  G.  Burton  and  932.  5«.  6i. 
due  to  Mr.  C.  N.  Stewart  respec- 
tively)         877  16    2 

'*  Pressing  liabilities  on  account  of 
which  proceedings  have  been  taken 
or  threatened 876  11     3 

"Mr.  C.  C.  Hore  (for  which  Mr. 
Beed  is  personally  liable  to  Mr. 

Hore) 416  14  10 

Mr.  N.  £.  Reed.      £870    8  11 
Do.  for  rent  .         159  10    0 

1029  18  11 

Other  trade  liabilities  for  which 
no  proceedings  have  been  taken  or 
threatened 1234  16  10 


£4436  18  0 
"The  company  requiring  Mr.  N.  Y^.  Reed  to 
guarantee  the  bills  of  Messrs.  Hastings 
Brothers,  as  aforesaid,  and  to  personally  ad- 
vance the  amount  of  bonus  desired  by  them 
for  the  extension  of  time  (which  was  agreed  to 
be  300  fully  paid  shares  of  five  dollars  each  in 
the  Stenotyper  of  America  at  the  total  face 
value  of,  in  English  money,  3002.),  also  desiring 
that  he  advance  a  further  sum  of  money  not 
exceeding  600Z.,  and  the  foregoing  facts  having 
been  laid  before  and  duly  considered  by  the 
solicitor  to  the  company  present,  and  he  having 
expressed  his  opinion  that  the  issue  of  these 
debentures  would  not  be  an  undue  preference, 
it  is  and  is  hereby  resolved :  1.  That  first 
mortgage  debentures  to  the  amount  of  7002.  be 
issued  forthwith  to  Messrs.  Hastings  Brothers 
(Limited)  as  collateral  security  for  the  payment 
of  their  debt.  2.  That  first  mortgage  deben- 
tures be  issued  to  the  said  Mr.  N.  E.  Reed  for 
(a)  the  amount  of  moneys  now  due  to  him 
from  the  company  for  previous  advances  and 
his  liability  on  the  company's  account  for 
rent;  {b")  to  cover  all  such  further  advances 
made  by  him  as  and  when  made;  (<*)  first 
mortgage  debenture  bonds  to  the  amount  of 
4002.  to  cover  his  personal  liability  to  Mr.  C.  C. 
Hoie  for  moneys  advanced  to  the  company. 
Mr.  N.  £.  Reed  having  declared  his  interest  in 
the  above  resolution,  he  did  not  vote  upon  the 


The  statement  in  the  minutes  that 
Messrs.  Hastings  Brothers  refused  to 
refrain  from  taking  legal  proceedings  at 
onoe  to  recover  the  640^.  5«.  dd,  was,  as 
the  Court  held,  false.  At  the  date  of  the 
meeting  the  company  had  only  a  cash 
balance  in  hand  of  \L  28,  Bd. 

In  pursuance  of  the  resolutions  of 
February  17  two  bills  were  given  to 
Hastings  Brothers  by  the  company  for 
320;.    and     324^.    5^.    Sd.    respectively, 


drawn  by  Hastings  Brothers,  accepted  by 
the  company,  and  indorsed  by  Beed. 

On  February  20,  1900,  a  meeting  of 
the  directors  was  held,  at  which  first 
mortgage  debentures  were  issued  to 
Hastings  Brothers,  Hore,  and  Reed,  in 
pursuance  of  the  resolution  passed  at  the 
previous  meeting. 

On  February  23,  1900,  a  receiver  was 
appointed  under  the  power  in  the  deben- 
tures. 

On  March  12,  1900,  the  writ  in  the 
present  action  was  issued ;  and  on 
April  18,  1900,  an  order  was  made  ap- 
pointing a  receiver,  and  directing  the 
usual  accounts  and  enquiries. 

On  March  21, 1900,  an  order  was  made 
to  wind  up  the  company  on  a  petition 
presented,  on  March  5,  1900,  by  three  of 
the  company's  employees. 

The  statutory  meeting  of  creditors  and 
contributories  was  held  on  April  27, 1900, 
when  it  was  resolved  that  the  official 
receiver  should  continue  to  act  as  the 
liquidator. 

A.  F.  Hastings,  one  of  the  directors  of 
the  firm  of  Hastings  Brothers,  had  been 
examined  on  the  winding-up  under  sec- 
tion 115  of  the  Companies  Act,  1862,  as 
to  the  circumstances  under  which  the  de- 
bentures were  given  to  Hastings  Brothers^ 
and  in  the  course  of  his  examination  had 
stated  that,  although  at  that  time  his  firm 
were  anxious  and  were  pressing  for  pay- 
ment of  their  debt,  they  did  not  threaten 
legal  proceedings,  and  that  proceedings 
had  been  taken  against  Beed  on  one  of 
the  bills  personaUy,  and  judgment  ob- 
tained against  him,  but  that  they  had  not 
proceeded  further  with  the  matter. 

The  official  receiver  and  liquidator 
opposed  the  summons  on  the  ground  that 
the  issue  by  the  company  of  the  de- 
bentures to  Hastings  Brothers  was  a 
fraudulent  preference  within  section  48  of 
the  Bankruptcy  Act,  1883.1 

(1)  The  Bankruptcy  Act,  1883,  s.  48,  sub-s.  1, 
provides  that  **  Every  conveyance  or  transfer  of 
property,  or  charge  thereon  made,  every  pay- 
ment made,  every  obligation  incurred,  and 
every  judicial  proceeding  taken  or  suffered  by 
any  person  unable  to  pay  his  debts  as  they 
become  due  from  his  own  money  in  favour  of 
any  creditor,  or  any  person  in  trust  for  any 
creditor,  with  a  view  of  giving  such  creditor  a 
preference  over  the  other  creditors  shall,  if  the 
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C.  T.  iftftjA«W,  for  Hastings  Brothers.— 
Thero  was  sufficient  pressure  here  to  take 
the  case  out  of  section  48  of  the  Bank- 
ruptcy Act,  1883.^  It  is  quite  sufficient 
for  a  creditor  to  state  that  he  will  put 
pressure  upon  the  debtor ;  it  is  not  neces- 
sary that  he  should  threaten  him  with 
legal  proceedings.  Even  assuming  there 
was  here  no  sufficient  pressure,  it  is  sub- 
mitted that  there  was  no  fraudulent  pre- 
ference of  Hastings  Brothers.  A  pay- 
ment to  constitute  a  fraudulent  preference 
'must  be  made  with  a  view  to  prefer  the 
creditor  to  whom  it  is  made.  It  is  not 
sufficient  that  the  creditor  is  in  fact  pre- 
ferred— Goldsmidy  In  re  ;  Taylor,  ex  parte 
'  [1886],*  Sharp  V.  Jackson  [1899],*  Mills, 
In  re;  Official  Receiver,  ex  parte  [isss],* 
and  Warren,  In  re ;  Tranter,  ex  parte 
[l90o].*  Payment  to  a  bank  by  directors 
'Of  a  company  in  reduction  of  an  over-draft 
of  which  they  were  guarantors  has  been 
'  held  not  to  be  a  fraudulent  preference  of 
•the  bank — Wincham  Shipbuilding,  Boiler, 
and  Salt  Co.j  In  re;  Poole,  Jackson  d& 
WhyU's  Case[\^'%Y 

Here  the  dominant  motive  of  the 
•company  in  issuing  the  debentures  to 
Hastings  Brothers  was  not  to  prefer  them, 
but  Reed,  who  was  liable  as  indorser  on 
'the  bills  given  by  the  company  to  them. 

[He  also  referred  to  Topham,  Exparte  ; 
'Walker,  in  re  [l873].^] 

Herbert  Heed,  Q,C,y  and  Stewart- Smith, 
for  the  official  receiver  and  liquidator. — 
In  cases  of  this  kind  the  Court  has  only 
to  look  at  the  motive  actuating  the  person 
who  makes  the  payment.  It  is  immaterial 
what  the  person  receiving  the  payment 
thought.  The  question  in  each  case  is, 
Was  the  substantial  view  of  the  debtor  in 
making  the  payment  to  prefer  the  par- 
ticular creditor,  or  had  he  some  other 
fmotive  in  so  doing!  There  is  no  pro- 
person  making,  taking,  paying,  or  suffering  tha 
same  is  adjudged  bankrupt  on  a  bankruptcy 
^tition  presented  within  three  months  after 
the  date  of  making,  taking,  pa:^ing,  or  suffering 
the  same,  be  deemed  fraudulent  and  void  as 
against  the  trustee  in  bankruptcy." 

(2)  56  L.  J.  Q.B.  196  :  18  Q.B.  D.  295. 

(3)  68  L.  J.  Q.B.  866 ;  £1899]  A.C.  419. 

(4)  5  HorreU,  55. 

<5)  69  L.  J.  Q.B.  425 ;  [1900]  2  Q.B.  138. 
<6)  9  Ch.  D.  322. 
.(7)  42  L,  J.  Bk.  57 ;  L.  R.  8  Ch.'614. 


vision  in  the  Bankruptcy  Act,  1883,  as 
there  was  in  the .  Bankruptcy  Act,  1869, 
s.  92,  which  protects  a  payment  received 
by  a  creditor  in  good  £siith.  Here  the 
view  of  the  company  was  to  prefer 
Hastings  Brothers,  and  the  result  was  to 
assist  Reed.  And  it  has  been  held  that  a ' 
payment  to  a  creditor  with  a  view  to 
relieve  a  surety  may  be  a  fraudulent  pre- 
ference— Paine,  In  re;  Read,  ex  parte 
[1896].® 

The  Companies  Act,  1862,  contains  no 
statutory  definition  of  the  words  "  fraudu- 
lent preference."  The  words  "  undue  or 
fraudulent  preference  "  in  section  164  of 
that  Act  have  a  wider  application  than 
the  use  of  the  word  "  fraudulent "  in  sec- 
tion 48  of  the  Act  of  1883,  and  apply  to 
an  act  which  could  not  be  avoided  as  a 
fraudulent  preference  under  the  latter 
section — Skegg,   In  re ;  Skegg,  ex  parte 

[1890].9 

Further,  there  was  no  such  pressure 
here  as  would  operate  on  the  minds  of  any 
reasonable  body  of  directors.  The  press- 
ure, to  take  the  case  out  of  section  48,^ 
must  be  a  real  bona  fide  pressure — ffaU^ 
Ex  parte;  Cooper,  in  re  [i882].^® 

C.  T.  Mitchell,  in  reply.— floW.  Ex 
parte  ;  Cooper,  in  re,^^  is  distinguishable. 
In  that  case  the  pressure  was  invited  by 
the  debtor.  The  words  "  undue  or  fraudu- 
lent preference "  in  section  164  must  be 
construed  according  to  the  sense  they  bore 
when  the  Act  of  1862  was  passed.  At 
that  time  there  was  no  such  thing  known 
to  the  law  as  ^'  undue  preference "  as 
distinguished  from  ''  fraudulent  prefer- 
ence." It  is  submitted  that  the  word 
"undue"  in  the  section  is  redundant. 
Paine.  In  re ;  Read,  ex  parte,^  was  over- 
ruled by  Warren,  In  re  ;  Tranter,  ex  parte.^ 

\Frank  Evans,  amicus  Curies,  referred 
to  Washington  Diamond- Mining  Co.,  In  re 
[1893]."] 

Cur,  adv.  vuU. 

Dee,  12. — Cozexs-Haildt,  J. — This  is  a 
summons  seeking  a  declaration  that  seven 
debentures  dated  February  20,  1900, 
issued  by  the  defendant  oompany  to  the 

(8)  66  L.  J.  Q.B.  71 ;  [1897]  1  Q.B.  122. 

(9)  59  L.  J.  Q.B.  546;  25  Q3.  D.  605. 

(10)  51  L.  J.  Oh.  556  ;  19  Ch.  D.  680,  583. 

(11)  62  L.  J.  Ch.  895;  [1898]  8  Oh.  95. 
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Stenottpeb,  Lih.,  In  be. 
plaintiffs,  are  valid.  The  official  receiver 
and  liquidator  opposes  on  the  ground  that 
the  debentures  are  void  under  section  48 
of.  the  Bankruptcy  Act,  1883.  [His 
Lordship  read  the  material  parts  of  the 
section.]  This  section  is  made  applicable 
'to  companies  by  section  1 64  of  the  Com- 
panies Act,  1862.  I  think  it  is  plain  that 
that  section,  although  it  uses  the  woMs 
''undue  or  fraudulent  preference,''  does 
not  extend  the  operation  of  section  48. 

Now  it.has  been  decided  by  authorities 
which  are  binding  upon  me  that  a  trans- 
action is  not  void  under  section  48  if  it  is 
entered  into  to  protect  the  debtor  himself, 
or  for  the  benefit  of  some  third  person, 
such  as  a  surety.     The  view  of  giving  the 
particular  creditor  a  preference  must  be 
the  guiding  and  main  motive  operating 
upon    the    mind  of   the    debtor.      The 
material  facts  are  these:  The  plaintiffs, 
who  are  advertising  agents,  became  cre- 
ditors of  the  company  for  a  total  amount 
of  640Z.,  part  of  which  was  secured  by  an 
acceptance  of  the  company  upon  which 
Heed,  the  chairman,  was  liable.     At  this 
date  the  balance  at  the  company's  bank 
was  practically  nothing.      The  company 
was  known  by  the  directors  to  be,  if  not 
absolutely  insolvent,  at  least  unable  to 
pay  its  debts  as  they  became  due  from  its 
own  money.     The  debentures  in  question 
were  issued  by  the  company  pursuant  to 
resolutions  passed  at  a  board  meeting  on 
February  17, 1900.  [His  Lordship  referred 
to  the  minutes  of  the  meeting,  and  said  that 
the  entry,  so  far  it  stated  that  Messrs. 
Hastings  Brothers  had  refused  to  refrain 
from  tfl^ing  legal  proceedings,  was  Mse, 
He  continued  :J  It  is  impossible  to  read 
those  resolutions  without  seeing  that  a 
scheme  was  resolved  upon  by  the  directors 
for  the  very  object  of  relieving  Reed  from 
lus  liability.     That  I  am  convinced  was 
the    main    motive   of    the    transaction. 
Although,  incidentally,  Messrs.  Hastings, 
the  plaintiffs,  would  get  the  benefit  of  the 
charge,  the  charge  was  not  given  with  a 
view  to  give    them  a  preference.     The 
Court  is  bound  to  look  at  the  motive  and 
not  at  the  result.     The  case  seems  to  me 
to  be  governed  by  the  decision  of  the 
Court  of  Appeal  in  Mills,  In  re,*  I  there- 
fore hold  that  there  is  nothing  to  impeach 
the  validity  of  the  debentures.     In  the 
Vol.  70— Chawc. 


view  which  I  take  it  is  not  necessary  for 
me  to  consider  whether  there  was  any 
such  pressure  on  the  part  of  the  plaintiffs 
as  would  suffice  to  take  the  case  out  of 
section  48.  The  applicants  must  add  their 
costs  of  this  summons  to  their  security. 
The  costs  of  the  respondent  will  be  costs 
in  the  winding-up. 


Solicitors— S.  J.  R.  Stammers,  for  plaintiflEs; 
Everett  &  Hodgkinson,  for  official  receiver 
aDd  liquidator. 

[Ee^orted  hy  W,  Ivimey  Cook,  Esq., 
BarrUter-at-Lafc. 


Cozens-Habdy,  J.  ^ 

1900.  >PULMAN  V*    meadows. 

Dec.  7.  ) 

Administrator  —  Right  of  Retainer  — 
CredUoT^s  Administration  Action — Pay- 
ment ovt  of  Court. 

An  execvtor^s  or  administrator'' s  right  of 
retainer  is  only  applicable  to  a  fund  which 
he  lias  actttaUy  or  constructively  got  into 
his  possession.  Money  paid  into  Court  on 
his  application  does  not  come  constructively 
into  his  possession. 

It  is  not  iLsuatty  the  practice  of  the 
Court  to  pay  out  funds  in  Court  to  the 
legal  personal  represenUUive  of  a  creditor^ 
hut  to  direct  an  enquiry  as  to  who  a/re  the 
persons  beneficially  entitled  thereto. 

Summons. 

The  action  was  a  creditor's  action, 
commenced  in  1852  by  the  plaintiff, 
William  Thrush  Pulman,  a  creditor  of 
the  testator,  James  Mills,  who  died  on 
December  11,  1851. 

In  May,  1854,  letters  of  administration 
with  the  will  annexed  were  granted  to 
the  plaintiff,  the  residuary  legatee  having 
been  cited,  but  not  having  appeared. 

The  chief  clerk's  certificate,  dated 
December  12,  1855,  found  that  a  sum  of 
1,47U.  ISs.  Id.  was  due  to  the  estate  of 
Margaret  Mellish  Mills,  >  lunatic,  and 
the  committee  of  her  estate,  and  that 
other  debts  were  due  to  other  creditors, 
and  the  testator's  estate  was  insolvent. 
H 
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On  the  death  of  M.  M.  Mills  the  estate 
of  James  Mills  became  entitled  to  sums 
of  4951  68.  New  Consols  and  61  Us.  Sd. 
cash  in  Court  to  the  credit  of  the  cause 
Doteding  v.  MeUish  (a  suit  instituted 
before  the  year  1851  to  administer  the 
estate  of  Richard  Bradshaw,  deceased), 
which  sums  were  carried  over  in  the  said 
cause  to  the  credit  of  "  the  share  of  James 
Mills  in  the  residuary  estate  of  Richard 
Bradshaw,  deceased/' 

The  plaintiff  having  died  in  the  mean- 
time, on  October  6,  1899,  letters  of  ad- 
ministration with  the  will  and  codicil 
annexed  de  bonis  non  of  James  Mills  were 
granted  to  the  applicant,  who  was  ad- 
ministrator with  the  will  annexed  of 
M.  M.  Mills,  the  residuary  legatee  having 
first  been  cited  and  not  having  appeared. 

On  the  application  of  the  present 
applicant,  in  the  suit  of  Dowding  v. 
MeUish,  an  order  was  made  transferring 
the  New  Consols  and  cash  to  the  credit  of 
the  cause  Pvlman  v.  Meadows. 

In  February,  1900,  an  order  was  made 
for  payment  of  certain  costs  in  the  cause 
of  Ftdman  v.  Meadows  out  of  the  Consols 
and  cash,  after  which  there  remained  the 
sum  of  18H.  5s,  6d.  New  Consols  in  Court. 
The  present  application  was  for  the  trans- 
fer of  the  Consols  and  dividends  to  the 
applicant  upon  the  ground  that  he  was 
entitled  to  retain  the  same  as  legal  per- 
sonal representative  of  James  MUls  to- 
wards satisfaction  of  the  debt  due  to 
M.  M.  Mills. 

The  respondents  to  the  summons  were 
Messrs.  Cox  &  Co.,  bankers  and  creditors 
of  the  testator  James  Mills. 

S.  0.  BuckmasteTj  for  the  applicant. — 
Although  the  money  did  not  actually  pass 
through  the  applicant's  hands,  it  was  paid 
into  Court  on  his  application,  and  there- 
fore constructively  passed  through  his 
hands,  and  so  his  right  as  a  creditor  to 
retainer  cannot  be  defeated — Dames  v. 
Parry  [l899]  ^  and  Eichmond  v.  White 
[1879].2 

Austen-CartmeU,  for  the  respondents. — 
The  Court  will  not  direct  money  to  be 
paid  out  of  Court  in  order  that  an 
executor  may  exercise  his  right  of  retainer 

(X)  68  L.  J.  Ch.  346 ;  [1899]  1  Oh.  602. 
(2)  48  L.  J.  Ch.  798;  12  Ch.  D.  361. 


— Trevor  v.  HvJtchins  [l895].^  His  right 
to  retain  does  not  extend  to  assets  which 
he  has  not  got  in  and  which  are  not  in 
his  possession — Rhoades,  In  re;  RhoadeSy 
ex  parte  [1899]."*  In  every  case  where 
retainer  has  been  allowed  there  has  been 
actual  physical  possession,  and  in  no  case 
has  the  money  been  in  Court. 

S.  0.  Bttckmaster,  in  reply. — The  argu- 
ment amounts  to  this — that  if  a  right  of 
retainer  is  established,  it  may  be  defeated 
by  lapse  of  time. 

Cozens- Hardy,  J. — This  is  a  case  of 
some  difficulty,  but,  on  the  whole,  I  think 
the  right  of  retainer  cannot  be  made  good. 
The  right  is  only  applicable  to  a  fund 
which  the  legal  personal  representative 
has  got  into  his  possession.  Lindley, 
M.R.,  said  so  in  terms  in  EhoadeSj  In  re  ; 
RhoadeSj  ex  pa/rte.*  That  statement  must 
be  qualified  in  some  degree.  The  fund 
may  have  been  actually — as  money  in  his 
own  pocket— or  constructively  in  his  pos- 
session ;  but  if  neither  the  one  nor  the 
other,  then  the  right  of  retainer  clearly 
has  no  existence. 

In  the  present  case  we  are  dealing  with 
very  peculiar  circumstances.  There  were 
two  very  old  suits — Dowding  v.  MeUiah 
and  Pvlma/n  v.  Meadows.  The  decrees 
made  in  both  suits  are  nearly  fifty  years 
old.  In  the  suit  before  me  the  estate  is 
insolvent,  and  it  was  found  out  forty-five 
years  ago  that  there  was  not  enough  to 
pay  the  debts.  About  eighteen  months 
ago,  by  reason  of  the  death  of  Miss  M.  M. 
Mills,  two-eighths  of  the  fund  in  Court 
to  the  credit  of  Dowding  v.  Mdlish  was 
released,  and  became  assets  in  the  suit  of 
Pvlman  v.  Meadows,  and  was  carried  over 
by  the  order  of  Mr.  Justice  Byrne  to  the 
separate  account  of  James  Mills.  The 
applicant  then  took  out  letters  of  adminis- 
tration de  bonis  non  in  the  old  form,  and 
also  was  constituted  legal  personal  repre- 
sentative to  the  largest  creditor.  He 
applied  for  an  order  dealing  with  the 
fund  standing  to  the  credit  of  Dowding  v. 
MelHsh  to  the  separate  account  of  his 
testator  James  Mills.  There  was  a  good 
reason  why  no  order  for  the  transfer  of 

(3)  65  L.  J.  Ch.  175;  and  on  app.  iHd.  738; 
[1896]  1  Ch.  844. 

(4)  68  L.  J.  Q.B.  804;  [1899]  2  Q.B.  347. 
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the  sum  should  be  made  because  of  the 
death  of  James  Mills  so  long  ago.  It  is 
not  the  practice  of  the  Court  to  pay  out 
funds  over  which  it  has  seisin  to  the  legal 
personal  representative,  but  enquiries  are 
usually  made  as  to  the  persons  beneficially 
entitled.  Finding  there  was  a  suit  to 
administer  the  estate  of  Richard  Brad- 
shaw,  Mr.  Justice  Byrne,  instead  of 
directing  any  enquiry,  transferred  the 
fund  to  the  credit  of  the  administration 
addon  in  my  Court.  That  having  been 
done,  I  made  an  order  inconsistent  with 
this  right  of  retainer.  The  applicant  now 
asks  me  to  say  that  he  has  had  construc- 
tive possession  of  this  fund  since  1899. 
That  is  carrying  the  doctrine  of  construc- 
tive possession  too  far,  and  I  will  not  be 
the  first  so  to  extend  it.  The  true  view 
is  that  the  applicant  has  not  established 
his  right  of  retainer.  The  fund  must  be 
divided  rateably  amongst  all  the  creditors. 

Solicitors — Lewin  &  Co.,  for  applicant ; 
Fladgate  &  Co.,  for  respondents. 

[Repcrrted  by  W.  S.  Ooddard,  Esg.^ 
BarristeT-at'Law. 


BuCKIiEY.  J.  1 

1900  >  BLACKBURNB  V. 

July  24.        )  HOPE-EDWABDBS. 

Settlement  —  EerUcharge  —  Secured  hy 
Term — Arrears  of  Rentcha/rge — How  En- 
forced— Mortgage  or  Sale  of  Term — Sals  of 
Inheritance. 

Where  a  remicharge  is  secured  hy  a  term 
of  years  the  owner  of  such  rentcharge  is  not 
entitled  to  heme  arrears  thereof  raised  by 
sale  or  mortgage  of  the  inheritance  ;  his 
remedy  is  confined  to  hamng  the  arrea/rs 
raised  by  means  of  the  term. 

Hall  V.  Hurt  (2  J.  &  H.  76)folloii>ed. 

By  a  settlement  dated  July  22,  1867, 
and  made  prior  to  and  in  contemplation 
of  the  marriage  of  William  John  Hope- 
Edwardes  and  Emily  Blackbume,  after 
ceciting  that  a  marriage  had  been  agreed 
upon  and  that  upon  treaty  for  the  marriage 


it  was  agreed  that  Thomas  Henry  Hope- 
Edwardes,  the  father  of  the  intended 
husband,  should  provide  for  W.  J.  Hope- 
Edwardes  in  case  the  marriage  should 
take  place,  and  for  Emily  Blackbume  by 
way  of  jointure  in  the  event  of  her  be- 
coming his  widow,  a  yearly  rentcharge  of 
5002.,  and  that  the  same  should  be  charged 
upon  certain  lands  in  manner  thereinafter 
expressed,  it  was  witnessed  that  in  con- 
sideration of  the  intended  marriage  T.  H. 
Hope-Edwardes  granted  and  confirmed 
unto  the  defendants  St.  Leger  Frederick 
Hope-Edwardes  and  Foster  Grey  Black, 
bume  certain  farms  and  lands  in  the 
parish  of  Stapleton,  in  the  county  of 
Salop,  known  as  the  Netley  Hall  Farm, 
the  Upper  Netley  Farm,  and  the  Lower 
Netley  Farm,  together  with  certain  woods 
and  plantations  in  the  neighbourhood  of 
the  farms,  to  hold  the  same  unto  them  and 
their  heirs  to  the  use  of  T.  H.  Hope- 
Edwardes,  his  heirs  and  assigns,  until  the 
marriage,  and  thereafter  to  the  use  that 
W.  J.  Hope-Edwardes  and  his  assigns 
should  during  the  joint  lives  of  himself, 
Emily  Blackbume,  his  wife,  and  T.  H. 
Hope-Edwardes  receive  a  yearly  rent- 
charge  of  5002.,  and  to  the  further  use 
that  after  his  death  Emily  Blackbume,  in 
case  she  should  become  his  widow,  and 
her  assigns  might  receive  during  her  life 
the  like  rentcharge  of  500/.  to  be  charged 
upon  and  issuing  and  payable  out  of  the 
lands.  And  to  the  further  use  that  in 
case  either  of  the  yearly  rentcharges  or 
any  part  thereof  should  at  any  time  be  in 
arrear  and  unpaid  for  twenty-one  days,  it 
should  be  lawful  for  W.  J.  Hope-Edwardes 
and  his  assigns,  and  for  Emily  Blackbume 
and  her  assigns,  as  the  case  might  be,  to 
enter  into  and  distrain  upon  all  or  any 
part  of  the  lands  and  to  dispose  of  the 
distress  and  distresses  then  and  there 
found  according  to  law  as  landlords  might 
for  rents  reserved  upon  leases  for  years,  to 
the  intent  that  thereby  or  otherwise  the 
yearly  rentcharges  and  every  part  thereof 
so  in  arrear  and  unpaid,  and  all  costs, 
charges,  and  expenses  occasioned  by  reason 
of  the  non-payment  thereof,  should  be  fuUy 
paid  and  satisfied.  And  to  the  further 
use  that  in  case  either  of  the  yearly  rent- 
charges  or  any  part  thereof  should  at  any 
time  or  times  be  in  arrear  and  unpaid  for 
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the  space  of  forty  days,  it  should  be  lawful 
for  W.  J.  Hope-Edwardes  and  his  assigns, 
or  for  Emily  Blackburne  and  her  assigns, 
as  the  case  might  be,  to  enter  into  or  upon 
and  to  hold  all  or  any  part  of  the  pre- 
mises thereby  assured,  and  to  receive  and 
take  the  rents  and  profits  thereof,  the 
possession  to  be  without  impeachment  of 
waste.  And  it  was  declared  that  subject 
to  and  charged  with  the  rentcharges  and 
the  powers  and  remedies  for  enforcing 
payment  thereof,  the  lands  should  be  held 
to  the  use  of  St.  L.  F.  Hope-Edwardes 
and  F.  G.  Blackburne,  their  executors, 
administrators,  and  asoigns,  for  the  term 
of  ninety-nine  years  from  the  solemnisa- 
tion of  the  marriage  without  impeach- 
ment of  waste,  upon  the  trusts  thereinafter 
declared  concerning  the  same,  and  sub- 
ject to  the  term  to  the  use  of  T.  H.  Hope- 
Edwardes,  his  heirs  and  assigns.  And  it  was 
declared  that  the  lands  were  thereby 
limited  to  St.  L.  F.  Hope-Edwardes  and 
F.  G.  Blackburne  for  the  term  of  ninety- 
nine  years,  upon  trust  that  if  either  of  the 
rentcharges  should  be  in  arrear  for  sixty 
days,  then  and  so  often  as  the  same  should 
happen  St.  L.  F.  Hope-Edwardes  and 
F.  G.  Blackburne  should  by  and  out  of 
the  rents  and  profits,  or  by  mortgaging 
or  demising  the  lands,  for  all  or  any  part 
of  the  term,  or  by  bringing  actions  against 
the  tenants  or  occupiers  of  the  lands  for 
the  recovery  of  the  rents  and  profits 
thereof,  or  by  other  reasonable  ways  or 
means  raise  and  pay  the  rentcharges. 

The  marriage  between  W.  J.  Hope- 
Edwardes  and  Emily  Blackburne  took 
place  on  July  23,  1867.  He  died  on  Sep- 
tember 30  of  the  same  year. 

By  deed  dated  August  1,  1873,  Emily 
Hope-Edwardes  assigned  the  rentcharge 
of  500/.  to  the  plaintiff  and  H.  L. 
Antrobus  upon  certain  trusts.  H.  L. 
Antrobus  died  on  March  18,  1899. 

T.  H.  Hope-Edwardes  died  on  April  6, 
1871,  having  by  his  will  dated  April  1, 
1870,  devised  his  real  estate  situated  in 
the  county  of  Salop,  which  included  the 
farms  and  lands  charged  by  the  deed  of 
July  22,  1867,  to  his  children  in  strict 
settlement. 

The  rentcharge  had  fisillen  into  arrear, 
and  the  rents  of  the  property,  after  pay- 
ment of  necessary  outgoings,  were  in- 


sufficient to  pay  it.  The  amount  due  in> 
respect  of  the  arrears  of  rentcharge  was- 
1,257Z.  6«.  5d. 

The  present  action  was  brought  by  the 
plaintiff,  the  surviving  trustee  of  the 
deed  of  August  1,  1873,  against  the  de- 
fendants, who  were  the  whole  of  the 
persons  interested  under  the  will  of  T.  H. 
Hope-Edwardes,  and  F.  G.  Blackburne,. 
the  surviving  trustee  of  the  deed  of 
July  22,  1867,  for  payment  of  the  1,257/. 
6s.  5d,,  and  for  an  order  that  this  sum 
might  be  raised  by  a  sale  of  the  lands,  or- 
some  competent  part  thereof. 

The  defendants  other  than  the  defen- 
dant F.  G.  Blackburne  by  their  defence 
submitted  that  the  plaintiff  was  not  en- 
titled to  have  the  arrears,  or  any  part 
thereof,  raised  by  sale  or  mortgage  of  the 
hereditaments  and  premises  charged  with 
the  payment  of  the  rentcharge,  or  of 
any  part  of  the  hereditaments  and  pre- 
mises otherwise  than  under  the  trusts  of 
the  term  of  ninety-nine  years,  or  to  have 
the  arrears,  or  any  part  thereof,  raised 
otherwise  than  in  accordance  with  the 
powers,  trusts,  and  terms  of  the  settle- 
ment. They  raised  no  objection  to  the 
plaintiff's  resorting  to  the  trusts  of  the 
term. 

The  widow  of  W.  J.  Hope-Edwardes, 
the  annuitant,  was  stated  to  be  of  the  age 
of  fifty-four  years. 

It  was  admitted  by  all  parties  that  it 
was  not  convenient  that  such  arrears 
should  be  charged  upon  the  lands  by  way 
of  mortgage  owing  to  the  small  rental 
thereof  and  the  outgoings. 

ff.  Terrell,  Q,0.,  and  J.  Eutherford,  for 
the  plaintiff.  —  The  only  question  is 
whether  the  arrears  of  rentcharge  should 
be  made  good  by  the  sale  of  a  competent 
part  of  the  property  charged,  or  by  a 
mortgage  of  the  term  of  ninety-nine 
years.  The  plaintiff  has  a  legal  rent- 
charge,  and  is  therefore  entitled  to  sell 
the  property  charged  to  realise  it.  It 
was  never  intended  that  the  term  of 
ninety-nine  years  should  destroy  the  right 
of  the  person  entitled  to  the  rentcharge 
to  resort  to  the  corpus  of  the  estate.  It 
would  depreciate  the  interest  of  the  an- 
nuitant if  the  arrears  were  raised  by  a 
mortgage  of  the  term. 
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[They  referred  to  Tuekery  In  re;  Tuoker 
V.  Tueker  [l89.3],^  and  Hambro  v.  Eamnibro 
[1894].* 

A^wry,  Q.C.,  and  W,  BrirUon,  for  the 
defendants  other  than  F.  G.  Blackbume. — 
There  is  very  little  authority  as  to 
whether  the  inheritance  can  be  sold 
where  a  term  is  expressly  created  for  the 
^purpose  of  protecting  a  rentcharge,  but 
it  is  submitted  that  where  there  is  such  a 
term  it  prevents  resort  to  the  inheritance. 
Both  on  principle  and  authority  there  is 
no  reason  shewn  for  ordering  a  sale  of  the 
.inheritance.  Where  a  deed  prescribes 
particular  remedies  for  recovering  a  rent- 
charge  the  Court  cannot  go  beyond  them. 
The  only  direct  authority  on  the  point  is 
HaU  V.  Hv/rt  [isei].^  That,  however, 
was  not,  as  here,  the  case  of  a  devise  in 
■strict  settlement.  Even  where  there  is 
no  term  the  Court  has  a  discretion  as  to 
whether  it  will  order  a  sale  of  the  land  for 
the  purpose  of  raising  arrears  of  a  rent- 
charge — Hamhro  v.  Hambro.'^  In  Taylor 
v.  TayUyr  [l874]  ^  Hall,  V,C.,  refused  to 
apply  Cupit  v.  Jackson  [l824]  *  because 
the  land  charged  with  the  annuities  was 
in  strict  settlement.  It  is  difficult  to  see 
why  the  term  should  have  been  inserted 
in  the  deed  if  there  was  power  to  sell  the 
inheritance. 

[They  also  referred  to  Horton  v.  Hall 
Xi874],«  Champemoon  v.  Gubba  [nooy 
I)oe  d,  Butler  v.  Keneinffton  {Lord)  [1846 J,® 
and  Davidson* 8  Conveyancing  (3rd  ed.), 
^ol.  3,  pp.  315,  447.] 

[Buckley,  J.,  referred  to  Scottish 
WidouH^  Fund  v.  Craig  [1882].*] 

E,  F&rd,  for  the  defendant  F.  G. 
Blackbume,  the  surviving  trustee  of  the 
'ninety-nine  years  term. 

H,  Terrell^  Q,C,,  in  reply,  referred  to 
Graves  v.  fficks  [i84l]  *®  and  Hooper  v. 
Vooke  [1855]." 

(1)  62  L.  J.  Ch.  442;  [1893]  2  Ch.  323. 

(2)  63  L.  J.  Ch.  627  ;  [1894]  2  Ch.  564. 

(3)  2  J.  &  H.  76. 

<4)  43  L.  J.  Ch.  314  ;  L.  R.  17  Eq.  324. 

(5)  13  Price,  721. 

(6)  L.  B.  17  Eq.  437. 

(7)  2  Vem.  382. 

(8)  15  L.  J.  Q.B.  163 ;  8  Q.B.  429,  460. 

(9)  61  L.  J.  Ch.  363 ;  20  Ch.  D.  208. 

(10)  10  L.  J.  Ch.  185, 189  ;  11  Sim.  536,  551. 

(11)  25  L.  J.  Ch.  62;  20  Beav.  639.  On 
•app.  [1856],  25  L.  J.  Ch.  467. 
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Buckley,  J. — In  this  case  I  think  I 
ought  to  follow  the  decision  in  HaU  v. 
Hurt,^  [His  Lordship  referred  to  the 
creation  of  the  rentcharge  by  the  deed  of 
July,  1867,  and  to  the  will  of  T.  H. 
Hope-Edwardes,  and  continued :] 

The  property  subject  to  the  rentcharge 
of  5002.  consists  of  the  central  portion  of 
the  settlor's  property.  The  rentcharge 
was  kept  down  until  1895,  but  owing  to 
the  depreciation  in  the  vsJue  of  land  it 
has  since  fallen  into  arrear.  The  parties 
to  the  action  have  endeavoured  to  arrive 
at  some  arrangement,  but  have  failed. 
Under  the  deed  a  term  of  ninety-nine 
years  is  created  to  secure  the  rentcharge, 
but  it  is  admitted  by  all  parties  that  to 
raise  and  keep  down  the  arrears  of  the 
annual  charge  by  a  sale  or  mortgage  of  the 
term  would  not  be  a  convenient  course. 
It  is  not  disputed  that  there  are  arrears, 
and  that  they  ought  to  be  paid.  [His 
Lordship  then  referred  to  the  provisions 
of  the  deed,  and  continued  :1  The  question 
I  have  to  decide  is  whether,  under  the 
deed,  payment  of  the  rentcharge  is  to  be 
enforced  by  a  sale  of  the  inheritance. 
There  are  cases  in  which,  when  rent- 
charges  have  been  created,  although  there 
was  no  express  power  of  sale,  the  Court 
has  given  its  assistance  by  ordering  a  sale. 
The  earliest  of  those  cases  is  CupU  v. 
Jaokson^^  and  the  result  of  the  cases  is 
that,  subject  to  the  discretionof  the  Court, 
the  owner  of  a  rentcharge  is  entitled 
to  an  order  for  sale  of  the  inheritance,  but 
that  the  Court  will  refuse  to  make  the 
order  in  certain  cases  ;  for  instance,  where 
it  is  advisable  to  wait  for  a  time — Graves 
V.  Hicks  ^^ — or  in  the  case  instanced  by 
Mr.  Justice  North  in  Tucker,  In  re,^  the 
amount  of  the  arrears  being  small.  That 
shews  the  sort  of  discretion  which  the 
Court  exercises  where  there  is  no  term. 
But  what  is  the  effect  of  vesting  a  term  in 
trustees,  as  in  the  present  case  ?  In  HaU 
V.  Hurt  ^  Vice-Chamcellor  Wood  thought 
that  the  existence  of  a  term  altered  the 
rights  of  the  parties.  The  Vice-Chan- 
cellor  was  asked  to  make  an  order  for  sale 
of  the  fee-simple  for  payment  of  the 
arrears  of  a  rentcharge  of  3002.  and  a 
sum  of  5,000Z.,  and  he  made  an  order  for 
sale  based  on  the  rentcharge,  and  not  on 
the  5,000/.     His  reasons  were  thus  stated 
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in  the  judgment :  "  This  case  involves  a 
very  short  point.  I  think  it  turns  en- 
tirely on  the  question,  whether  a  sale  can 
be  directed  for  the  arrears  of  the  annuity ; 
for  I  do  not  feel,  that  I  can  safely  rest  it 
upon  the  construction  contended  fov,  in 
argument,  of  the  words  creating  the 
charge  of  6,000Z.  Looking  at  the  whole 
contents  and  scope  of  the  will,  m^y  impres- 
sion is,  that  the  freehold  was  not  intended 
to  be  sold  to  raise  the  charge  of  5,OO0J.,  but 
that  the  term  was  created  for  that  pur- 
pose, with  the  view  of  avoiding  a  sale  of 
the  fee"  Although  that  was  a  decision 
on  the  construction  of  a  particular  will, 
it  is  of  assistance  to  me  in  the  present 
case,  and  shews  that  the  Court  ought  to 
see  whether  the  existence  of  the  term  is 
consistent  with  the  right  to  have  a  sale 
ordered  by  a  Court  of  equity.  Here  I 
find  a  rentcharge  issuing  out  of  land 
which  is  secured  by  a  term.  There  is 
express  power  to  raise  the  anrears  of  the 
rentcharge  by  a  mortgage  of  the  term% 
Having  regard  to  the  term  and  to  what 
was  said  in  HaU  v.  ffurt,^  I  do  not  see 
how  I  can  make  the  order  which  is  asked 
for.  I  must  therefore  only  order  that  an 
account  be  taken  of  the  arrears,  and  de- 
clare that  they  are  not  to  be  raised  by  a 
sale  or  mortgage  of  the  inheritance.^^ 


Solicitors — Field,  Roscoe  &  Co.,.  agents  for 
Greenall  &  Buckton,  Warrington,  for  plaintiff ; 
Chester,  Broome  &  Griffithes,  agents  for 
Peele  &  Peele,  Shrewsbury,  for  defendants 
other  than  defendant  F.  G.  Blackburne; 
Rowcliffes,  Rawle  &  Co.,  agents  for  P.  &  J. 
Watson,  Bury,  for  defendant  F.  6.  Black- 
burne. 

{Reported  hy  W.  Iminey  Cook,  Esq., 
BarriaUr-at-LaAv. 
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TUT       Q    lA     A  1A    (BEDFORD    (duke) 

Mays  10.  Aug.  10.  ^  bliA* 

Dec.  10.  J 


(12)  An  appeal  wa&  presented  against  this 
decision,  bat  it  was  abandoned. 


Practice — Paartiea — FlcdrUiffa —  Joinder 
of  Cofusts  of  Action  —  R^^reaentaHve 
AcHon — Class — PuhUc  Right— AUomey- 
G^efral — RvJiea  of  Supreme  Courts  1883> 
Ord&r  XVI.  rules  1  and  9. 

Where  there  is  a  common  interest  and  a 
common  grievance  a  representative  action 
is  in  order  if  the  relief  sought  is  in  its 
ncUure  hewficial  to  all  whom  the  plaintiflk 
propose  to  represerU ;  amd  the  rule  is  not 
limited  to  persons  having  a  benejicial  pro- 
prietary interest.  And  if  ^  alleged 
rights  of  tlie  doss  represented  are  being 
denied  or  ignored,  it  is  of  no  moment 
whether  or  not  the  nominal  plaintiffs  have 
been  wronged  in  their  individual  capacity. 
The  Attorney-General  is  not  a  neoes- 
sofry  pcMTty  to  such  om>  action. 

Growers  of  produce  alleging  statutory 
rights  in  a  moarket,  claiming  a  declaration 
on  the  construction  of  the  statute,  cmd  an 
injunction  and  accou/nt,  held  entitled  to  be 
joined  as  co-plaintiffs. 

Observations  by  Lord  Maxjnaghten  on 
Temperton  v.  Russell  (62  L.  J.  Q'B.  300 ; 
[1893]  1  Q.B.  435). 

Decision  of  the  Court  op  Appeal  (68 
L.  J.  Ch.  289  ;  [1899]  1  Oh.  494)  [The 
Lord  Ohamcellor  (Earl  of  Hals- 
BURT)  and  Lord  Brampton  dissenting] 
ajirmsd. 

Appeal  from  a  decision  of  the  Court  of 
Appeal  (Lindley,  M.B.,  and  Bigby,  L.J. ; 
Yaughan  Williams,  L.J.,  dissenting) 
dated  February  14,  1899,  which  reversed 
an  order  of  Bomer,  J.,  dated  December  7, 
1898,  on  the  respondent's  undertaking  to 
amend  the  writ  and  statement  of  claim  by 
making  the  Attom^-General  a  defendant 
in  the  action  (reported  68  L.  J.  Ch.  289  ; 
[1899]  1  Ch.  494).. 

The  action  related  to  the  right  of 
accommodation  in  Covent  Garden  Market,, 
which  belongs  to  the  appellant,  but  is 
regulated  by  the  provisions  of  an  Act  of 

*  Coram,  The  Loid  Chancellor  (Earl  of  Hals> 
bury),  Lord  Macnaghten,  Lord  Morris,  Lord 
Shand,  and  Lord  Brampton. 
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Bedford  (Duke)  v.  Ellis,  H.L. 

Parliament  passed  in    1828   (9  Geo.    4. 
c  cziii.) 

The  plaintiffs  sued  on  behalf  of  them- 
salves  and  all  others  the  growers  of  fruit, 
flowers,  vegetables,  roots,  or  herbs  within 
the  meaning  of  the  Act,  and  alleged 
infringement  of  their  statutory  rights  by 
the  appellant,  against  whom  they  asked 
for  an  injunction  and  other  relief.  The 
sole  question  was  whether  they  were 
entitled  to  be  joined  as  plaintiffs.  The 
facts  sufficiently  appear  in  the  judgments 
of  Lord  Macnaghten  and  Lord  Brampton. 

LeveUj  Q.C ^  and  DanckwerU^  Q-O,^  for 
the  appellant. — The  action  is  wrongly 
constituted,  as  the  rules  do  not  permit 
the  joinder  of  plaintiffs  suing  as  represen- 
tatives of  themselves  and  other  growers, 
and  also  seeking  to  enforce  personal  and 
individual  causes  of  action.  In  such  a 
representative  action  there  must  be  common 
proprietary  rights — Order  XVI.  rule  9 — 
TemperUm  v.  Eussell  [l893].*  One  in- 
habitant of  a  district  cannot  sue  on  behalf 
of  himself  and  other  inhabitants — WecUe 
V.  Wegt  MidcOeaex  Waterworks  Co,  [l82o].2 
So  holders  of  scrip  or  shares  of  a  loan 
could  not  join  in  filing  a  bill  to  have  their 
subscriptions  retuTned— Jones  v.  Garcia 
del  Eio  [1823].^  No  rights  at  all  are 
conferred  by  the  Act  on  growers ;  there 
is  a  power,  but  no  obligation  on  the  part 
of  the  appellant  to  confer  privileges  on 
the  growers.  But  everybody  has  a  right 
to  resort  to  a  public  market.  The  rights, 
if  any,  are  only  public  rights  to  be  en- 
forced by  the  Attorney- General,  and  no 
special  damage  is  proved.  A  represen- 
tative action  cannot  be  joined  with  an 
action  by  an  individual — Stroud  v. 
Lawson  [l898].^  The  rule  was  altered  in 
consequence  of  Smurthwaite  v.   Hannay 

tl894],^  but  the  amended  form  does  not 
lelp  the  respondents.  Nor  do  Beeching 
V.  Lhyd  [1856],®  or  Warriek  v.  Queen's 
CoUegSy  Oxford  [i87l],^  or  the  other  cases 
cited  in  the  judgments  below,  apply,  as  if 
there  be  any  right  of  action  it  is  in  tort, 

(1)  62  L.  J.  Q.B.  300;  [1893]  1  QB.  435. 

(2)  IJ.  &  W.  368. 

(3)  Turn.  &  B.  297 

(4)  67  L.  J.  Q.B.  718;  [1898]  2  Q.B.  44. 

(5)  63  L.  J.  Q.B.  737;  [1894]  A.C.  494. 

(6)  24  L.  J.  Ch.  679  ;  3  Drew.  227. 

(7)  40  L.  J.  Ch.  780;  L.  R.  6  Ch.  716. 
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for   which  Chancery  proceedings  cannot 
be  applied. 

AeqtUthj  Q.C,  and  J,  T.  Friar,  for  the 
respondents. — Bepresentative  actions  are 
not  confined  to  cases  in  which  persons 
have  a  common  beneficial  proprietary 
right.  The  words  of  Order  XVI.  rule  1 
are  comprehensive :  "  All  persons  ....  in 
whom  any  right  to  relief  in  respect  of  or 
arising  out  of  the  same  transaction  or 
series  of  transactions."  The  possession  of 
a  common  interest  is  sufficient,  and  such 
interest  exists  in  the  respondents  by 
virtue  of  the  Act  of  Parliament.  The 
appellant  is  charged  with  a  breach  of  a 
statutory  obligation  towards  the  respon- 
dents and  other  growers.  The  fact  that 
growers  are  a  fluctuating  body  does  not 
impair  their  right,  for  it  is  easy  to  ascer- 
tain whether  a  particular  person  is  or  is 
not  a  grower.  There  is  here,  to  use  the 
language  of  Lord  Hatherley  in  Warrick 
V.  Quern's  College,  Oxford^  "  a  common 
right,  which  is  invaded  by  a  common 
enemy,"  and  the  respondents,  '*  although 
they  may  have  different  rights  itder  se,  are 
entitled  to  join  in  attacking  that  common 
enemy  in  respect  of  that  common  right.'' 

Leveitf  Q.C,  in  reply. — ^There  are  here 
six  individual  grievances  alleged  by  mem- 
bers of  an  unascertainable  class.  The 
case  is  widely  difierent  from  that  of 
shareholders,  copyholders,  creditors,  and 
the  like.  There  are  thousands  of  growers, 
some  of  whose  interests  may  not  be 
identical  with  those  of  the  respondents. 
Such  persons  ought  to  be  made  de- 
fendants. If  the  class,  as  here,  is  too 
numerous,  there  can  be  no  remedy  unless 
the  Attorney-General  sues.  The  only 
remedy  is  a  personal  action.  Until  they 
get  leases  these  persons  have  no  right, 
preferential  or  other,  lyioreover,  the 
action  asks  for  such  an  interference  with 
the  internal  management  of  the  market  as 
the  Court  will  not  undertake — Mosdey  v. 
Alston  [i847].» 

The  House  took  time  for  consideration. 

Aug.  10. — The  Lord  Chancellor 
(Eakl  of  Halsbubt). — In  this  case  I  feel 
some  difficulty  about  the  judgment  that  I 
ought  to  pronounce.  It  is  not  a  judg- 
ment upon  the  merits  of  the  cause,  but  it 
(8)  1  Ph.  790. 
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is  in  an  interlocutory  proceeding  claiming 
that  the  action  is  improperly  constituted, 
and  insisting  upon  the  necessity  of  select- 
ing some  one  or  more  plaintiffs  who  shall 
represent  the  same  rights.  I  have  read 
the  judgment  proposed  to  be  delivered  by 
Lord  Brampton,  and  I  agree  with  it,  but 
I  have  great  difficulty  in  arguing  the 
question  upon  an  interlocutory  proceed- 
ing, for  this  reason  :  it  appears  to  me 
that  one  of  the  questions  which  im- 
doubtedly  will  arise  in  the  course  of  the 
cause  will  be  the  question  of  what  rights, 
if  any,  exist  among  the  different  members 
of  tie  class — those  persons  who  are  put 
together  here  as  plaintiffs.  I  have  found 
myself  in  this  difficulty,  that  if  I  gave  all 
the  reasons  for  which  I  agree  with  Lord 
Brampton,  it  appears  to  me  it  would  be 
impossible  for  me  afterwards  to  take  a 
different  view  when  the  question  comes 
to  be  tried  at  the  hearing  of  the  cause.  I 
think  it  might  prejudice  some  of  the 
questions  that  are  to  be  argued  which 
have  not  yet  been  argued,  and  I  might 
find  it  extremely  difficult  myself  in  saying 
what  I  should  say  now  to  avoid  prejudic- 
ing those  questions  which  have  not  been 
argued  yet.  The  result  is,  while  I  content 
myself  with  saying  I  agree  with  Lord 
Brampton  in  differing  from  what  has  been 
done  in  the  Court  below,  I  do  not  propose 
at  present  to  give  any  reasons  for  my 
adherence  to  his  view. 

Lord  Macnaghten. — The  action  in 
which  this  application  was  made  relates 
to  the  right  of  accommodation  in  Covent 
Garden  Market.  The  market  belongs  to 
the  Duke  of  Bedford,  but  it  is  regulated 
by  the  provisions  of  an  Act  of  Parliament 
passed  in  the  year  1828  (9  Geo.  4. 
c.  cxiii.).  The  Act  is  concerned  with  the 
persons  who  come  to  the  market  to  buy  or 
to  sell.  No  toll  is  payable  by  those  who 
buy,  unless  the  articles  bought  are  again  sold 
within  the  market  or  exposed  for  sale  there. 
The  persons  who  come  to  sell  have  to  pay 
rent  and  toll.  They  are  divided  into  two 
classes — those  who  sell  their  own  produce 
and  those  who  are  ordinary  dealers  in  the 
market,  or  middlemen.  For  some  reason 
or  other  the  Act  purports  to  confer 
certain  advantages  and  certain  preferential 
lights  on  the  persons  who  come  to  sell 


their  own  produce.  It  may  be  that  at 
the  time  when  the  Act  was  passed  market 
gardeners  in  the  county  of  Middlesex  were 
not  without  influence  in  the  electorate. 
It  may  be  that  in  those  days  protection 
was  not  such  an  odious  thing  as  it  is  now 
in  the  eyes  of  some  people  who  worship 
political  economy.  Whatever  the  reason 
may  have  been,  it  cannot  be  denied  that 
the  Act  apparently  does  give  a  preference 
to  those  who  are  described  as  growers  of 
fruit,  flowers,  vegetables,  roots,  or  herbs. 
Now  several  people  come  forward  as 
plaintiffs.  They  allege  that  they  are 
growers  within  the  meaning  of  the  Act. 
They  claim  that  under  the  Act  they  are 
entitled  to  certain  advantsiges  and  prefer- 
ential rights.  They  say  that  the  Duke, 
who  is  lord  of  the  market,  persistently 
ignores  their  rights  and  favours  the 
middlemen,  from  whom  he  is  autho- 
rised to  exact  higher  tolls.  And  they 
sue  on  behalf  of  themselves  and  all 
other  the  growers  of  fruit,  flowers,  vege- 
tables, roots,  or  herbs  within  the  meaning 
of  the  Act.  They  seek  a  declaration  as  to 
the  true  construction  of  the  Act,  an  injunc- 
tion to  restrain  the  infringement  of  their 
alleged  statutory  rights,  and  an  account  of 
the  moneys  by  which,  as  they  allege,  they 
have  been  severally  overcharged. 

The  Duke  has  applied  by  summons  to 
stay  the  action  on  two  grounds,  which 
were  mixed  up  in  the  argument,  but  which 
ought,  I  think,  to  be  kept  separate  and 
distinct.  The  principal  ground  is  that  the 
plaintiffs  are  not  entitled  to  sue  in  a  repre- 
sentative character  in  defence  of  their 
alleged  statutory  rights.  The  other 
ground,  which  is  a  matter  of  very  slight 
moment,  is  that  they  cannot  join  as  co- 
plaintiffs  in  respect  of  their  several 
grievances.  The  whole  dispute  in  the 
present  case  has  arisen  from  confusing 
these  two  matters.  They  have  really 
nothing  to  do  with  each  other.  If  the 
persons  named  as  plaintiffs  are  members 
of  a  class  having  a  common  interest,  and 
if  the  alleged  rights  of  the  class  are  being 
denied  or  ignored,  it  does  not  matter  in 
the  least  that  the  nominal  plaintiffs  may 
have  been  wronged  or  inconvenienced  in 
their  individual  capacity.  They  are  none 
the  better  for  that  and  none  the  worse. 
They  would  be  competent  representatives 
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«of  the  class  if  thej  had  never  been  near 
the  Duke;  they  are  not  incompetent 
because  they  have  been  turned  out  of  the 
•market.  In  considering  whether  a  repre- 
sentative action  is  maintainable,  you  have 

^to  consider  what  is  common  to  the  class, 
not  what  differentiates  the  cases  of  indi- 
vidual   members.      Mr.    Justice    Bomer 

.acceded  to  the  defendant's  application, 
influenced,  or  rather  I  should  say  com- 
pelled, by  an  expression  in  the  judgment 

'Of  the  Court  of  Appeal  in  the  case  of 
Temperton  v.  Btuaell,^  which  has  found  its 
way  into  recent  books  of  practice  as  a 

^compendious  and  authoritative  statement 

.of  the  law.     In  Temperton  v.  Ruasell^  the 

'Court  was  composed  of  Lord  Esher,  M.R., 
and  Lords  Justices  Lindley  and  Bowen. 
The  judgment  of  the  Court  was  delivered 
by  Lord  Justice  Lindley.  His  Lordship 
is  represented  as  saying  that  Order  XVI. 
•rule  9,  which  provides  for  persons  suing 
or  being  sued  as  representing  a  class, 
"only  extends  to  persons  who  have  or 

'Claim   some  beneficial  proprietary  right, 

•which  they  are  asserting  or  defending." 
Now  it  cannot  be  said  that  the  plaintiffs 
in  this  case  are  asserting  any  beneficial 
proprietary  right.     If  that  be  a  condition 

<  of  suing  in  a  representative  character,  the 

,  plaintiffs  are  out  of  Court.  But  it  seems 
to  me  that  there  is  no  reason  whatever 
for  so  restricting  the  rule,  which  was  only 
meant  to  apply  the  practice  of  the  Court 

•  of  Chancery  to  all  divisions  of  the  High 
Court.  The  old  rule  in  the  Court  of 
Chancery  was  very  simple  and  perfectly 
well  understood.     Under  the  old  practice 

•the  Court  required  the  presence  of  all 
parties  interested  in  the  matter  in  suit  in 

•order  that  a  final  end  might  be  made  of 
the  controversy.  But  when  the  parties 
were  so  numerous  that  you  never  could 
"  come  at  justice,^'  to  use  an  expression  in 

^one  of  the  older  cases,  if  everybody  in- 
terested was  made  a  party,  the  rule  was 
not  allowed  to  stand  in  the  way.  It  was 
originally  a  rule  of  convenience  :  for  the 
f&ke  of  convenience  it  was  relaxed.  Given 
a  common  interest  and  a  common 
grievance,  a  representative   suit  was   in 

•order  if  the  relief  sought  was  in  its  nature 
beneficial  to  all  whom  the  plaintiff  pro- 
posed to  represent.     To  limit  the  rule  to 

'rpersons   having  a  beneficial  proprietary 


interest  would  be  opposed  to  precedent 
and  not,  I  think,  in  accordance  with 
common  sense.  Take  the  case  of  a  credi- 
tor's suit,  which,  perhaps,  was  the  earliest 
instance  of  plaintiffs  being  allowed  to  sue 
in  a  representative  character.  It  can 
hardly  be  suggested  that  a  creditor  has  a 
proprietary  interest  in  the  real  or  personal 
estate  of  his  deceased  debtor.  Take 
another  case,  which  was  common  enough 
in  former  times — Chaytar  v.  Trinity 
College,  Cambridge  [l796].^  One  parish- 
ioner would  sue  on  behalf  of  himself 
and  all  the  other  parishioners  to  estab- 
lish a  modus  in  lieu  of  tithes.  There 
was  no  beneficial  proprietary  interest 
there.  The  choice  lay  between  two  evils ; 
and  the  plaintiff,  suing  in  a  representa- 
tive character,  insisted  on  choosing  the 
lesser  evil  of  the  two.  Again,  in  Gray  v. 
Chaplin  [l825],^®  two  shareholders  of  a 
navigation  were  held  justified  in  suing  on 
behalf  of  themselves  and  all  other  the 
shareholders  except  the  defendants  in 
order  to  enforce  their  alleged  statutory 
rights  under  an  Act  of  Parliament.  The 
equity  in  that  particular  case  happened 
to  be  very  shadowy,  and  the  receiver  ap- 
pointed by  the  Vice- Chancellor  was  after- 
wards discharged  by  Lord  Eldon  [l826]  ^^ ; 
but  it  was  not  suggested  in  the  argument 
before  his  Lordship  that  the  Vice-Chan- 
cellor  had  been  in  error  in  holding  the 
suit  as  regards  the  plaintiffs  properly 
constituted.  There  are  plenty  of  other 
cases  which  shew  that,  in  order  to  justify 
a  person  suing,  in  a  representative  cha- 
racter, it  is  quite  enough  that  he  has  a 
common  interest  with  those  whom  he 
claims  to  represent.  In  Warrick  v.  Queen^a 
College,  Oxford,"^  the  question  was  whether 
persons  with  titles  diverse  in  origin,  and 
rights  in  some  respects  distinct,  could  be 
combined  as  plaintiffs  in  a  suit  to  redress 
a  grievance  common  to  all.  No  such 
question  can  arise  here.  All  growers 
have  the  same  rights.  They  all  rely  on 
one  and  the  same  Act  of  Parliament  as 
their  common  charter. 

I  do  not  think  it  is  necessary  to  say 
anything  more  upon  this  point.  I  have 
only  said  so  much  because  I  find  that  the 

(9)  3  Anst.  841. 

(10)  3  L.  J.  (o.s.)  Ch.  161 ;  2  Sim.  &  S.  267. 

(11)  2  Russ.  126. 
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learned  Lord  Justice  who  dissented  from 
his  colleagues  still  maintains  a  position 
which  Lord  Justice  Lindley  abandoned 
— ^if,  indeed,  he  ever  took  it  up,  which  for 
my  part  I  very  much  doubt.  Lord  Justice 
Yaughan  WUliams  puts  the  successful 
argument,  or  the  argument  intended  to 
be  successful,  in  the  mouth  of  the  defen- 
dant. It  seems  to  rest  on  two  main 
grounds — first,  that  the  special  rights 
apparently  conferred  upon  the  growers 
are  public  rights,  a  proposition  which  I 
confess  I  do  not  understand  ;  and 
secondly,  that  those  special  rights  confer 
on  the  growers  no  right  of  property  what- 
ever, a  proposition  which  I  suppose  every- 
body would  concede.  It  is  rather  a  pity 
when  a  case  like  Temperton  v.  Russell^ 
finds  its  way  into  the  Reports.  The 
attempt  made  there  to  invest  the  defen- 
dants with  a  representative  character 
was  absurd  on  the  face  of  it.  Now,  when 
a  Judge  comes  to  deal  with  a  case  of  that 
sort,  and  tries  to  deal  with  it  seriously  as 
if  there  was  something  in  it,  he  is  very 
apt,  I  think,  to  express  himself  un- 
guardedly ;  and  so  it  happens  some- 
times, as  it  happened,  I  suppose,  in 
Temperton  v.  RttsaeU,^  that  what  was 
only  meant  for  an  illustration  is  taken  for 
a  definite  and  exhaustive  statement  of  law. 
There  is  one  point — a  point  of  no 
practical  importance — on  which  I  venture 
respectfully  to  differ  from  the  Court  of 
Appeal.  I  doubt  whether  it  is  accurate 
to  say  that  in  the  case  of  representative 
suits  we  have  advanced  a  long  way  since 
the  days  of  Lord  Eldon.  It  is,  of  course, 
not  necessary  nowadays  to  go  to  a  Court 
of  law  in  order  to  establish  legal  rights. 
But  in  all  other  respects  I  think  the  rule 
as  to  representative  suits  remains  very 
much  as  it  was  a  hundred  years  ago. 
From  the  time  it  was  first  established  it 
has  been  recognised  as  a  simple  rule  rest- 
ing merely  upon  convenience.  It  is  im- 
possible, I  think,  to  read  such  judgments 
as  those  delivered  by  Lord  Eldon  in  Adair 
V.  New  River  Co,  [i805]  ^^  and  in  Cook- 
bwm  V.  Thompson  [l809]  *^  without  seeing 
that  Lord  Eldon  took  as  broad  and  liberal 
a  view  on  this  subject  as  anybody  could 
desire.     "  The  strict  rule,"  he  said  in  the 

(12)  11  Ves.  429. 

(13)  16  Ves.  321. 


latter  case, "  is,  that  all  persons,  materially 
interested  in  the  subject  of  the  suit,  how- 
ever numerous,  ought  to  be  parties  .... 
but  that,  being  a  general  rule,  established 
for  the  convenient  administration  of  jus- 
tice, must  not  be  adhered  to  in  cases,  to 
which  consistently  with  practical  con- 
venience it  is  incapable  of  application.'' 
" It  was  better,"  he  added,  "to  go  as  fiair 
as  possible  towards  justice  than  to  deny  it 
altogether."  He  laid  out  of  consideration 
the  case  of  persons  suing  on  behalf  of 
themselves  and  all  others,  ''for  in  a 
sense,"  he  said,  ''they  are  before  the 
Court."  As  regards  defendants,  if  you 
cannot  make  everybody  interested  a  party, 
you  must  bring  so  many  that  it  can  be 
said  they  will  &irly  and  honestly  try  the 
right.  I  do  not  think  that  we  have 
advanced  much  beyond  that  in  the  last 
hundred  years,  and  I  do  not  think  that  it 
is  necessary  to  go  further  at  any  rate  for 
the  purposes  of  this  suit. 

It  would  be  highly  improper  at  this 
stage  of  the  proceedings  to  say  anjrthing 
which  might  prejudge  the  construction  of 
the  Act.  That  is  a  matter  for  the  hear- 
ing. But  out  of  respect  for  the  argu- 
ments of  counsel,  I  will  venture  to  make 
one  or  two  general  observations.  It  was 
said  that  the  growers  are  so  fluctuating 
and  indefinite  a  body  that  it  is  impossible 
to  tell  who  is  or  who  is  not  a  grower, 
especially  in  these  modem  times  when 
there  are  such  improved  facilities  for 
carriage  of  goods.  I  cannot  say  that  I  am 
much  impressed  with  that  difiiculty.  It 
seems  to  me  that  the  description  of 
the  persons  apparently  intended  to  be 
favoured  by  the  Act  is  sufficient  for  all 
practical  purposes.  It  may  be  difficult  or 
impossible  to  compile  a  catalogue  of 
growers.  But  there  cannot,  I  think,  be 
much  difficulty  in  determining  whether  a 
particular  person  who  claims  a  preferen- 
tial right  to  a  vacant  stand  in  the  market 
is  a  grower  or  not. 

Then  it  was  urged  that  after  all  it  is 
for  the  Duke  to  regulate  his  own  market. 
The  Act,  it  was  said,  is  merely  an  enabling 
Act;  the  growers  have  no  rights  what- 
ever. Well,  that  is  the  very  question  to 
be  determined  at  the  hearing.  And  how 
can  it  be  determined  if  the  growers  are 
not  allowed  to  sue  in  a  body )  The  learned 
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oounsel  for  the  Duke  of  Bedford  asserted 
that  the  Dake  was  master  of  the  situa- 
tion, and  might  do  what  he  liked  with 
his  own.  It  may  be  so.  All  I  would  say 
is  that  I  am  not  at  present  convinced  by 
the  able  and  earnest  arguments  of  counsel 
for  the  Duke  that  the  expectations  ap- 
parently held  out  to  growers  by  this  Act 
of  Parliament  are  wholly  illusory,  and 
that  the  Duke,  who  is  empowered  by  the 
Act  to  make  rules,  orders,  and  by-laws 
''not  being  repugnant,"  as  the  Act  says, 
<<  to  the  laws  of  this  realm  or  to  the  pro- 
visions of  this  Act,"  is  at  liberty  to  disre- 
gard and  ignore  those  provisions  at  his 
own  will  and  pleasure. 

One  word  as  to  the  Attorney -General, 
without  whose  presence  the  learned  Judges 
of  the  Court  of  Appeal  thought  the  action 
ought  not  to  proceed.  The  Attorney- 
GreneraJ  has  been  or  will  be  made  a  party 
in  obedience  to  the  order  of  the  Court  of 
Appeal.  From  that  part  of  the  order 
there  is  no  appeal.  Speaking,  however, 
fov  myself,  I  cannot  see  what  the  Attorney- 
General  has  to  do  with  the  matter.  The 
plaintiffs  do  not  want  him ;  still  less  does 
the  defendant.  The  learned  counsel  on 
both  sides  professed  to  be  unable  to 
explain  this  part  of  the  order  of  the  Court 
of  Appeal.  What  is  the  Attorney-General 
to  do  when  he  comes  %  Is  he  to  support 
the  growers,  or  is  he  to  take  part  with 
the  Duke,  who  is  alleged  to  favour  the 
middlemen,  or  is  he  merely  to  look  on  and 
see  £ur  play  %  And  who  is  to  pay  his 
costs  ?  That  may  be  an  interesting  ques- 
tion some  day.  No  one  has  suggested 
that  the  people  who  oome  to  buy  will  be 
injured  by  competition  between  the 
growers  and  the  middlemen,  or  that  the 
rights  of  the  public  are  in  any  way  im- 
perilled by  this  action.  It  might  have 
been  proper  to  have  had  the  middlemen 
represented  if  the  Duke  himself  had  not 
espoused  their  cause. 

So  much  for  the  principal  question. 
The  other  point  put  forward  is  one  of 
very  small  importance.  If  the  main 
point  goes  against  the  defendant,  I  do  not 
suppose  that  he  would  care  to  succeed  on 
the  other  and  minor  point.  He  would 
gain  nothing  by  suooess.  He  would  only 
lose  to  some  extent  security  for  his  costs. 
The  joinder  of  the  individual  plaintiffs  in 


one  action  cannot  embarrass  or  delay  the 
trial.  The  language  of  Order  XYI. 
rule  1  is  very  wide.  It  must  cover  the 
case  of  several  creditors  joining  as  co- 
plaintiffs  in  a  creditor's  action.  Their 
debts  are  separate,  and  just  as  much  or 
just  as  little  "a  series  of  transactions" 
as  the  separate  grievances  of  which  the 
growers  in  this  action  complain.  Assum- 
ing that  the  defendant  has  rejected  the 
claims  of  the  several  plaintiffs  on  the 
ground  that,  according  to  the  true  con- 
struction of  the  Act,  growers  have  no 
preferential  claims  to  which  he  is  bound 
to  give  effect,  it  appears  to  me  that  you 
have  a  series  of  transactions  where,  if  the 
plaintiffs  sued  separately,  a  common  ques- 
tion of  law  would  arise.  Whether  I  am 
right  in  this  or  not,  it  seems  to  me  that 
the  question,  if  it  be  a  question,  ought  not 
to  be  disposed  of  adversely  to  the  plaintiffs 
at  this  stage  of  the  action. 

On  these  grounds  I  think  the  appeal 
ought  to  be  dismissed  with  costs. 

[Lord  Macnaqhten  was  proceeding  to 
read  the  judgment  of  Lobd  Morris,  who 
was  absent,  when  he  was  interrupted  by 
the  Lord  Chancellor,  who  observed  that, 
a  difference  of  opinion  among  their  Lord- 
ships having  been  disclosed,  the  appeal 
might  be  decided  by  a  minority  of  the 
Law  Peers  who  had  heard  the  arguments. 
The  consideration,  therefore,  must  stand 
over  until  after  the  Long  Vacation.] 

Dec,  10. — Lord  Morris. — I  am  of 
opinion  that  this  appeal  should  be 
dismissed. 

The  action  is  brought  by  the  plaintiff 
asserting  a  common  right  as  growers  of 
fruit,  &c.,  within  the  meaning  of  the  Act 
9  Geo.  4.  c.  cxiii.  The  action  is  a 
representative  one  alleging  a  common 
interest — namely,  the  assertion  of  a  right 
alleged  to  be  created  in  the  class  by  Act 
of  Parliament.  The  appellant  succeeded 
in  obtaining  an  order  from  Mr.  Justice 
Bomer  that  the  action  should  be  stayed. 
Mr.  Justice  Bomer  was  unable  to  come  to 
the  conclusion  that  the  growers  as  a  class 
had  any  proprietary  rights  in  respect  of 
the  market.  What  they  alleged  they  had 
was  a  preferential  right  over  the  rest  of 
the  public;  that  should   in   my  opinion 
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have  been  enquired  into  at  a  hearing  in 
the  ordinary  way,  when  if  they  cannot 
•establish  such  preferential  right  as  a  class 
they  would  be  defeated — if  they  have  such 
a  right  some  of  the  class  are  entitled  to 
•sue  on  behalf  of  themselves  and  others. 
"1  entirely  concur  in  the  judgment  of  Lord 
Macnaghten,  which  deals  so  fully  and 
conclusively  with  the  right  to  sue  in  that 
'Character. 

I  do  not  at  all  mean  to  prejudge  the 
question  whether  the  plaintiffs  may  not 
&iil  on  the  hearing  of  the  cause  on  a 
•fuller  consideration  of  the  Act  considered 
in  relation  to  the  evidence  that  may  be 
adduced.  I  conceive  and  foresee  consider- 
able difficulty  in  the  plaintiffs  being  able 
*to  define  what  was  the  status  or  class  of  a 
**  grower  "  in  the  year  1829,  and  in  apply- 
ing such  a  description  to  present  times, 
^nd  also  whether  the  preference  conferred 
was  not  given  to  sales  of  the  articles 
specified  and  not  to  growers  of  them,  and 
whether  there  is  anything  granted  beyond 
a  permission  to  the  Duke  of  Bedford  and 
his  heirs  to  let.  These  and  other  ques- 
tions will  be  dealt  with  on  the  hearing. 
1  merely  decide  that  in  my  opinion  the 
iippellant  cannot  get  rid  of  the  action  by 
the  short  cut  resorted  to. 

Lord  Shand.  —  The  rule  of  Court 
(Order  XVI.  rule  9),  the  effect  of  which 
ds  the  subject  of  controversy  between  the 
parties  in  this  case,  is  in  these  terms : 
"Where  there  are  numerous  persons 
having  the  same  interest  in  one  cause  or 
•matter,  one  or  more  of  such  persons  may 
sue  or  be  sued  ....  in  such  cause  or 
matter,  on  behalf  or  for  the  benefit  of  all 
persons  so  interested.''  I  am  of  opinion, 
with  the  majority  of  the  Court  of  Appeal, 
/that  the  rule  applies  to  this  case,  and 
that  the  appeal  should  therefore  be  dis- 
missed. 

The  rule  has  been  framed  and  adopted 
for  a  useful  and  important  object — the 
saving  of  the  multiplication  of  actions, 
with  the  attendant  costs,  in  cases  where 
•one  action  would  serve  to  determine  the 
rights  of  a  number  of  persons  in  a  question 
with  another  party  called  as  defendant. 
A  series  of  different  actions  one  after 
another  by  different  plaintiffs  is  to  be  no 
Jonger  necessary  in  cases  where  numerous 


persons  have  "the  same  interest  in  one 
cause  or  matter,"  for  in  such  cases  "  one 
or  more  of  such  persons  may  sue  on  behalf 
or  for  the  benefit  of  all  persons  so  in- 
terested." The  rule  is  obviously  one  of 
advantage  not  only  to  plaintiff  but  to 
defendants  also,  in  the  way  of  saving 
multiplication  of  suits,  and  it  is  of  much 
importance  to  note,  as  observed  by  Lord 
Macnaghten,  that  it  only  applies  the 
practice  of  the  Court  of  Chancery,  of 
which  he  gives  many  instances,  to  all 
divisions  of  the  High  Court. 

Have  not,  then,  the  plaintiffs  stated  a 
Case  in  which  they  have  all  "  the  same 
interest"  in  the  cause  or  matter  or  in 
each  of  the  different  matters  which  are 
the  subject  of  this  action  t  It  seems  to 
me,  on  examination  of  the  claims  and  the 
plaintiffs'  statements  in  support  of  these 
claims,  that  they  have  stated  such  a  Case. 
In  order  to  shew  that  this  is  so  I  do  not 
think  it  necessary  to  go  into  much  detail. 

The  original  right  to  the  market  was 
conferred  by  letters  patent  to  the  Earl  of 
Bedford  a  great  many  years  ago,  and  was 
the  subject  of  an  Act  of  the  fifty- third 
year  of  his  Majesty  King  (George  3. 
In  1828  the  9  Geo.  4.  c.  cziii.,  the  pro- 
visions of  which  are  founded  on  by  the 
plaintiffs,  was  passed.  That  statute  re- 
cognises and  specifies  various  classes  of 
permanent  stands  of  the  market  under 
the  different  heads  of"  Casual  cart  stands," 
"  Yearly  cart  stands,"  and  "  Yearly  pitch- 
ing stands,"  and  by  its  enactments  confers 
important  and  valuable  privileges  as  to 
the  use  of  such  stands  on  a  class  of  persons 
designated  as  "the  growers  of  fruit, 
flowers,  vegetables,  roots,  or  herbs,"  at 
certain  rates  scheduled  in  the  Act.  These 
privileges,  which  are  not  said  to  have 
been  abrogated,  appear  to  entitle  such 
growers  to  rights  of  priority  in  the  occu- 
pation of  the  stands  for  the  purposes  of 
their  business,  and  that  at  the  rates  there 
specified. 

Now,  it  is  alleged  in  the  record  by  the 
plaintiffs-— first,  that  they  are  the  growers 
of  fruit,  flowers,  vegetables,  roots,  and 
herbs  within  the  meaning  of  the  statute ; 
secondly,  that  the  defendant,  the  present 
Duke  of  Bedford,  refuses  to  give  them 
and  other  "growers"  the  privileges  of 
the  occupation  of  the  various  classes  of 
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stalls  to  which  they  have  right  under  the 
statute ;  and  thirdly,  that  when  they  do 
get  such  occupation  the  rates  charged 
exceed  those  allowed  by  the  statute.  For 
the  purpose  of  the  present  preliminary 
point,  of  procedure  only,  these  statements 
must  be  taken  to  be  true,  and  on  this 
assumption  the  question  raised  is,  Does 
the  rule  of  Court  apply  to  the  action? 
In  the  trial  questions  may  arise  as  to 
whether  the  plaintiffs  are,  within  the 
meaning  of  the  statute,  "  growers  of  fruit, 
flowers,  vegetables,  roots,  or  herbs''  as 
they  allege.  The  statute  was  passed  long 
before  railways  were  used,  and  when  the 
carriage  of  flowers,  fruit,  and  vegetable 
produce  in  quantities  to  market  was  made 
by  carts  and  waggons ;  but  the  plaintiffs, 
who  allege  they  are  such  "growers"  as 
the  statute  describes,  are  each,  according 
to  the  statement,  in  the  occupation  of 
land  in  the  county  of  Middlesex,  and  have 
been  frequenters  of  the  market  for  busi- 
ness purposes,  and  there  is  no  reason  to 
doubt  the  title  of  each  to  sue  on  his  own 
account.  Then,  all  of  the  plaintiffs  make 
the  same  claims — claims  to  the  exercise  of 
the  same  rights  and  privil^es  which  the 
appellant  refuses  to  recognise — and  all  of 
them  rest  their  claims  on  the  same  grounds 
— ^namely,  the  statutory  provisions  of 
privileges  in  their  favour  as  such  growers 
as  they  describe  themselves  to  be. 

This  is,  I  think,  apparent  from  the 
plaintiffd'  statements  8  and  9,  in  reg£u:d 
to  the  ^'  casual  cart  stands/*  the  ''  yearly 
cart  stands,"  and  the  "yearly  pitching 
stands,"  and  the  tolls  exacted  by  the  de- 
fendant for  the  use  of  these.  The  plain- 
tiffs in  their  character  of.  "growers" 
claim  statutory  preferential  rights  to  the 
occupation  and  use  of  these,  and  allege 
that  the  defendant  refuses  to  give  them 
such  preferential  use,  and  "  makes  it  a 
practice  either  to  refuse  to  growers  the 
use  of  such  stands,  or  by  filling  such 
stands,  with  others  than  growers,  to  pre- 
vent growers  having  the  use  of  such 
stands,  with  the  result  that  growers  have 
to  go  to  other  parts  of  the  market  or  to 
places  outside  the  market,  or  to  the  public 
streets,  where  the  restrictions  contained 
in  the  said  Act  not  being  applicable  the 
defendant  charges  higher  rates  than 
would  have  to  be  paid  under  the  Act, 


and  with  the  further  result  of  injury  to- 
growers  in  their  trade."  These  state- 
ments seem  to  me  to  amount  clearly  to- 
an  averment  not  only  of  the  existence  of 
preferential  rights,  and  of  the  same  or 
substantially  the  same  preferential  rights 
in  all  the  plaintiffs,  but  to  a  charge 
against  the  appellant  that  he  violates 
these  rights,  or  refuses  to  give  effect  to- 
them ;  and  it  follows  that  the  plaintiffs 
have  the  same  interest  in  the  cause  or 
matter  of  the  complaint.  There  is  no  dif> 
ference  in  their  claims.  They  all  ask  the- 
same  remedy,  which  it  is  unnece&sary  to 
specify  further  than  to  say  they  all  claim 
to  have  a  declaratory  decree  by  the  Court 
which  shall  give  effect  to  their  statutory 
privileges,  the  same  in  the  case  of  each  of 
them,  as  growers  of  fruit,  flowers,  and 
vegetables,  and  an  injunction  to  restrain 
the  appellant  from  doing  any  act  contrary 
to  such  declaratory  decree.  There  is  thus- 
one  cause  or  matter  only  in  which  all  of 
the  plaintiffs  have  an  interest,  and  in 
which  other  "growers"  have  the  same 
interest,  as  disclosed  in  the  record,  that 
matter  being  the  disregard  by  the  defen- 
dant of  their  statutory  privileges,  for 
which  accordingly  one  and  the  same 
remedy  in  the  form  of  the  different  heads 
of  claim  is  asked.  To  that  case  the  rule 
in  question  seems  to  me  in  its  terms- 
directly  to  apply,  and  accordingly  the 
objection  to  the  competency  of  the  action 
is,  I  think,  unfounded. 

There  is  one  head  of  the  claim  (the- 
7th)  as  to  which  there  was  not  much 
said  in  the  appellant's  argument,  which  is 
no  doubt  in  a  different  position  :  I  mean 
a  claim  by  each  of  the  plaintifife  for  re- 
payment to  him  of  alleged  excess  charges 
for  six  years  for  market  accommodation. 
This  is  a  subsidiary  matter,  and  it  is  not 
a  claim  made  "  on  behalf  of  all  other  the- 
growers  of  fruit,  flowers,"  <fec.,  to  which 
alone  the  appellant's  objection  to  the 
representative  character  of  the  action 
applies.  The  real  cause  or  matter  in 
dispute  and  raised  by  the  statement  and 
claims  is  the  nature  and  extent  of  the 
privileges  of  the  plainti^  to  the  use  of 
the  market  stands,  and  to  the  effect  of 
determining  this  the  action  is  competent. 
This  being  so,  it  will  be  found  convenient 
to  both  parties  to  have  the  subsidiary 
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matter  of  ezcessive  charges  made  against 
each  plaintiff  determined  in  the  same 
cause ;  and  I  do  not  see  any  ground  for 
holding  that  it  is  incompetent  to  do  so. 

The  judgment  of  Lord  Justice  Eomer 
proceeds  on  the  view  that  the  plaintiffs 
in  any  action  seeking  the  benefit  of  the 
rule  in  question  must  allege  and  possess 
some  "  proprietary "  right  which  it  is 
their  joint  object  to  vindicate.  This  is 
clear  throughout  his  Lordship's  judgment, 
which  is  founded  on  what  was  said  by 
Lord  lindley,  as  Master  of  the  Rolls,  in 
the  case  of  Temperton  v.  RusmLU  At 
the  beginning  of  his  judgment  Lord 
Justice  Homer  says  expressly  that,  as 
pointed  out  in  TeiwperUm  v.  Ruisett^'^  the 
rule  "only  extends  to  cases  where  the 
class  have  or  claim  some  beneficial  pro- 
prietary right  which  is  being  asserted  or 
defended.  I  have,  therefore,  to  consider 
whether  the  growers  in  question  as  a 
class  have  or  claim  a  beneficial  proprietary 
right  under  the  above  Act  which  is  being 
asserted  in  this  action.*'  He  immediately 
adds  :  "  I  am  unable  to  come  to  the  con- 
clusions that  the  growers,  as  a  class,  have 
any  proprietary  rights  in  respect  of  the 
market,''  and  his  judgment  proceeds  on 
the  ground  that  the  absence  of  "  pro- 
prietary "  rights  excludes  the  application 
of  the  rule.  In  effect  it  appeai*s  to  me 
that  the  judgment  of  Lord  Justice 
Vaughan  Williams  is  founded  on  the 
same  view,  for  he  observes  that  the 
plaintiffs  allege  that  the  Act  gives  them 
"certain  preferential  rights  constituting 
some  sort  of  proprietary  interest  in 
them,"  and  holds  that  this  is  not  given 
by  the  statute.  But  if  his  Lordship  pro- 
ceeded on  the  view  of  the  absence  of  an 
interest  in  common  in  the  plaintiffs  I 
cannot  agree  with  him ;  and  the  judg- 
ment of  Lord  Hatherley  in  the  case  of 
Warrick  v.  Que&nJa  College,  Oxford,'^ 
quoted  by  Lord  Lindley,  is,  I  think,  a 
direct  authority  on  the  point,  contrary 
to  the  view  of  the  Lord  Justice. 

The  case  of  Temperton  v.  Ruesdl  ^  was 
not  an  action  founded  on  any  alleged 
right  claimed  by  the  plaintiff  such  as  the 
plaintiffs  here  allege.  The  action  was 
one  of  tort,  and  a  number  of  trades 
unions  or  societies  called  as  defendants 
by  one  plaintiff  were  charged  with  mali- 


ciously procuring  workmen  to  break  their 
contracts  with  the  plaintiff,  with  enticing 
workmen  from  his  employment,  and  with 
intimidating  workmen  in  his  service,  while 
the  defendants  were  sued  "  not  only  on 
their  own  behalf,"  "but  as  representing 
all  the  members"  of  their  various  societies. 
The  Court  refused  to  allow  these  last 
words  to  remain  in  the  complaint,  which 
would  have  had  the  effect  of  making  the 
action  a  representative  one  as  regards  the 
defence.  It  is  true  that  in  that  case 
Lord  Lindley  used  the  expression  on 
which  Lord  Justice  Romer  proceeded  in 
his  judgment  in  this  case,  that  the  rule  in 
question  only  extends  to  cases  where  the 
class  have  or  claim  some  beneficial  "  pro- 
prietary" right  which  is  being  asserted 
or  defended.  In  my  judgment,  this  ex- 
pression unduly  limits  the  application  of 
the  rule,  and  was  unnecessary  for  the 
decision  of  the  case  of  tort  then  under 
the  consideration  of  the  Court  ;  and 
Lord  Lindley  evidently  did  not  contem- 
plate that  the  rule  should  not  include 
such  a  case  as  the  present,  for  his  Lord- 
ship has  held,  in  his  judgment,  that  the 
rule  does  apply  in  this  case.  There  is  no 
such  word  as  "  proprietary "  in  the  rule, 
and  no  good  reason,  in  my  opinion,  for 
holding  that  word  by  implication  to  be  a 
part  of  the  rule.  The  sole  test  to  be 
applied  is  that  of  "the  same  interest "  in 
one  cause  or  matter.  The  order,  in  my 
opinion,  applies  equally  to  the  case  such 
as  occurs  here,  where  the  plaintiffs  seek 
to  enforce  a  disputed  personal  right  or 
rights  common  to  all  of  them  by  gaining 
or  vindicating  possession  of  a  valuable 
privilege,  as  it  does  when,  being  in  pos- 
session of  a  privilege,  the  plaintiffs  seek 
to  enforce  a  possessory  right  in  a  question 
with  a  trespasser  or  a  th&d  party  in  some 
way  injuring  their  possession  itself  by 
opposition  to  its  exercise. 

Lord  Brampton. — ^Under  the  Covent 
Garden  Improvement  and  Regulation 
Act,  1828,  the  area  of  Covent  Garden 
Market,  as  described  in  the  preamble  of 
the  Act,  was  rearranged  according  to  a 
plan  therein  referred  to,  and  the  several 
portions  thereof  were  appropriated  as 
directed  by  the  Act,  and  sets  of  stands 
were  marked  out  or  erected  for  the  acoom- 


Digitized  by 


Google 


Vol,  70.] 


CHANCERY  DIVISION. 


Ill 


Bedford  (Duke)  v.  Ellis,  H.L. 

modatioii  of  carts,  <&c.,  bringing  fruit, 
€owers,  vegetables,  roots,  or  herbs  to  the 
market,  and  for  the  reception,  exposure 
for  sale,  and  sale  of  such  fruit,  &c. 

For  the  purposes  of  the  present  question 
it  will  not  be  necessary  to  refer  in  detail 
to  more  than  three  of  such  sets  of  stands 
— ^namely,  those  described  in  the  Act  and 
indicated  on  the  plan  respectively  by  the 
letters  B,  C,  F,  and  G.  B  signifies  what 
sxe  in  the  Act  called  *'  the  Casual  Cart 
Stands,"  C  "  the  Yearly  Cart  Stands,"  and 
F  and  G  "  the  Yearly  Pitching  Stands." 
The  uses  to  which  each  set  of  stands  was 
exclusively  appropriated  are  mentioned 
and  described  in  section  7  of  the  Act. 
B  was  exclusively  appropriated  to  the 
reception  of  waggons  and  carts  in  which 
fruit,  &e,,  shall  be  brought  to  the  market 
for  sale,  and  for  the  exposing  to  sale  and 
selling  such  fruit,  &c,,  on  the  stand  to 
which  it  shall  be  brought;  it  being 
further  enacted  that  the  growers  of  fruit, 
^.,  shall  be  deemed  to  be  the  persons 
having  the  preferable  right  to  resort  to 
such  stands.  C  shall  be  exclusively  appro- 
priated to  the  reception  of  waggons  and 
carts  of  or  belongiug  to  growers  of  fruits, 
•&C.,  and  to  the  exposing  for  sale  and  selling 
the  fruit,  <fec.,  grown  or  raised  by  such 
growers,  and  be  let  by  the  owners  of  the 
market,  by  the  year  or  for  any  shorter  period 
at  such  yearly  or  other  rents,  &c.,  as  are 
mentioned  in  the  schedule ;  and  the  person 
to  whom  any  such  stand  shall  be  let  shall 
be  deemed  to  be  the  holder  thereof  and  the 
person  having  the  preferable  right  to 
resort  thereto.  F  and  G  shall  be  exclu- 
sively appropriated  to  exposing  to  sell  and 
selling  fruit,  <S(C.,  and  may  be  let  by  the 
owners  of  the  market  exclusively  to 
growers  of  fruit,  Ac,  by  the  year,  or  for 
any  shorter  period;  and  the  person  to 
whom  any  such  stand  shall  be  let  shall  be 
deemed  to  be  the  holder  thereof  and  the 
person  having  the  preferable  right  to 
resort  thereto.  The  use  of  each  of  these 
stands  is  subject  to  the  rents,  tolls,  or 
sums  of  money  mentioned  in  the  schedule 
to  the  Act. 

Each  of  the  respondents,  who  are  the 
plaintiffs  in  the  action,  claims  to  be  a 
grower  of  fruit,  flowers,  vegetables,  roots, 
and  herbs  within  the  meaning  of  the  Act, 
and  a  frequenter  of  the  market  for  the 


sale  thereof,  and  as  such  they  sue  in  this 
action  on  behalf  of  themselves  severally 
and  all  others  the  growers  of  fruit,  <fec. 
It  is  essential  to  the  right  understanding 
of  the  question — namely,  whether,  as  the 
record  now  stands,  all  the  six  plaintifiGsi 
are  according  to  the  practice  and  pro- 
cedure of  the  Courts  entitled  to  sue  in 
one  action,  not  only  in  respect  of  their 
own  separate  and  several  alleged  causes 
of  action,  but  also  on  behalf  of  all  other 
growers  of  fruit,  <&c.,  by  reason  of  the 
alleged  illegal  conduct  of  the  defendant  in 
non-compliance  with  any  of  the  provisions 
of  the  Act — that  I  should  state  what  are 
the  several  grievances  complained  of  in 
the  claim.  I  shall  then  be  in  a  condition 
to  point  out — first,  the  objections  which 
I  think  exist  to  allowing  all  these  six 
plaintiffs  to  sue  tc^ether  and  join  in  this 
action,  and  then  the  reasons  why  I  think 
that  the  representative  right  of  the  six 
plaintiffs  to  sue  on  behalf  of  other  growers 
not  parties  to  the  record  ought  to  be 
limited,  and  to  what  extent. 

The  first  seven  clauses  of  the  statement 
of  claim  are  merely  introductory  aver- 
ments. The  charging  part  of  the  claim 
commences  with  paragraph  8,  which  is 
nothing  more  than  a  general  complaint 
that  the  defendant  does  not  in  his  man- 
agement of  the  market  comply  with  the 
provisions  of  the  Act,  and  in  particular 
with  reference  to  the  Casual  Cart  Stands  B, 
the  Yearly  Cart  Stands  C,  and  the  Yearly 
Pitching  Stands  F  and  G,  and  the  tolls 
exacted  by  the  defendant  for  the  use  of 
those  stands.  Paragraph  9  submits  that 
the  defendant  has  not  the  right  to  admit 
others  to  the  use  of  the  casual  cart  stands 
so  long  as  growers  present  themselves  and 
require  the  use  thereof;  but  that  he  makes 
it  a  practice  either  to  refuse  the  use  of 
such  stands,  or,  by  filling  them  with 
others  than  growers,  prevents  growers 
from  having  the  use  of  them,  with  the 
result  that  they  have  to  go  to  other 
places  where  they  have  to  pay  higher 
rates.  In  neither  of  these  two  para- 
graphs 8  and  9  is  any  cause  of  action  stated 
to  exist  in  either  of  the  plaintiffs  in  respect 
of  the  casual  cart  stands,  nor  is  it  alleged 
that  the  plaintiffs  jointly,  or  either  of 
them  individually,  ever  sustained  any 
damage  by  such  alleged  misconduct. 
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Paragraph  10  complains  that  each  of 
the  four  plaintiffs,  Ellis,  Gray,  Miller,  and 
Ashby,  has  applied  to  the  defendant  for  a 
tenancy  of  a  yearly  cart  stand,  and  in 
each  case  a  tenancy  has  been  refused,  no 
objection  being  made  to  either  as  a  proper 
tenant.  It  then  alleges  habitual  miscon- 
duct of  a  similar  character  towards  growers 
generally,  naming  none,  with  similar  re- 
sulting damages,  and  avers  that  the  de- 
fendant has  stated  his  practice  to  be  not 
to  let  such  stands.  I  will  assume  for  the 
purposes  of  this  case  that  this  paragraph 
does  state  a  cause  of  action  in  each  of 
these  four  respondents ;  but,  as  I  read  the 
paragraph,  it  is  in  each  a  separate  cause 
of  action,  and  not  a  joint  cause  of  action 
in  the  four.  Paragraph  11  sets  forth  a 
similar  character  of  grievance  with  refer- 
ence to  applications  by  the  remaining  two 
of  the  plaintiffs,  Pullinger  and  Peacock, 
for  tenancies  of  yearly  pitching  stands, 
averring  that  it  is  the  practice  of  the 
defendant  to  refuse  such  tenancies,  and 
by  such  refusals,  and  filHng  up  the  stands 
with  others  than  growers,  he  interferes 
with  the  preferential  right  of  growers  with 
similar  prejudicial  results.  In  the  case  of 
these  last  two  plaintiffs  also  the  causes  of 
action  are  several  and  not  joint.  Then 
follow  seven  paragraphs  (12,  13,  14,  15, 
16,  17,  18),  the  12th  stating  generally 
that  unlawful  and  excessive  tolls  beyond 
those  in  the  schedule  have  been  charged — 
and  to  each  of  the  plaintiffs — but  it  is  not 
alleged  that  such  excesses  have  been  made 
in  respect  of  their  positions  as  growers. 
Each  of  the  remaining  six  clauses  of  the 
set  is  devoted  to  a  separate  series  of 
alleged  illegal  overcharges  made  on  each 
of  the  six  plaintiffs,  and  claims  for  repay- 
ment ;  but  those  are  purely  separate 
charges  not  affecting  anybody  except  the 
individual  overcharged,  and  with  which 
none  of  the  other  plaintiffs  nor  the 
other  growers  have  anything  to  do.. 
Paragraph  19,  the  last,  discloses  no  cause 
of  action  in  either  of  the  plaintiffs,  but 
alleges  general  misconduct  and  misman- 
agement when  the  market  is  full,  and 
traders  are  compelled  to  expose  their 
goods  on  places  where  charges  are  not  so 
reasonable.  The  claims  in  the  first  five 
paragraphs  are  for  declarations  as  to  what 
the  defendant  is  not  entitled  to  do  in 


respect  of  each  of  the  matters  abov& 
referred  to,  in  the  sixth  for  injunctions,, 
and  in  the  seventh  for  an  account  of  the 
sums  alleged  to  have  been  charged  to  and 
paid  by  each  of  the  plaintiffs  for  six  years 
past,  in  excess  of,  or  other  than  the  sum& 
the  appellant  was  entitled  to  charge,  and 
for  repayment  thereof  to  each  of  the 
plaintiffs. 

I  cannot  bring  my  mind  to  doubt  that 
if  the  plaintiffs  are  entitled  to  prosecute 
this  claim  in  its  entirety,  the  defence  will 
be  fraught  with  a  great  deal  of  undesirable- 
embarrassment.  On  the  other  hand,  I 
think  that  to  set  it  aside  altogether  would 
be  to  defeat  the  well-established  procedure 
of  the  Court  of  Chanceiy  under  which 
plaintiffs  suing  to  uphold  a  legal  right  by 
a  suit  in  equity  might  sue  on  behalf  not 
only  of  themselves,  but  also  of  all  others^ 
having  a  community  of  interests  in  the 
upholding  of  that  right,  and  would  defeat 
also  the  objects  contemplated  by  the  rules 
referred  to  made  since  the  Judicature  Act 
with  a  view  to  harmonise  the  proceedings 
and  allow  of  representative  actions  in 
both  divisions  of  the  High  Court  of 
Justice.  For  this  reason  it  is  that  I  find 
myself  unable  altogether  to  agree  in  the- 
judgment  either  of  Mr.  Justice  Bomer  or 
of  the  Court  of  Appeal. 

Before  proceeding  to  deal  with  more 
debatable  matters,  I  will  at  once  express 
my  opinion  that  the  right  of  the  plaintiffs 
to  sue  on  behalf  of  other  growers,  as  well 
as  for  themselves,  does  not  depend  upon 
the  question  whether  such  other  growers 
have  proprietary  rights  in  respect  of  the 
market,  for  if  they  have  as  a  class  any 
beneficial  rights  or  interests  in  the  market, 
though  not  strictly  of  a  proprietary  cha- 
racter, they  may  well  be  represented  by 
those  suing  to  obtain  redress  in  respect  of 
their  individual  grievances,  provided  there 
is  community  of  interest  in  one  right. 

I  would  here  observe  that  I  fail  to  see 
the  utility  or  necessity  of  making  the 
Attorney-Oeneral  a  party  to  the  proceed- 
ings ;  for  the  growers,  although  no  doubt 
they  form  an  important  class  of  traders, 
attending  the  market,  do  not  represent 
the  public. 

I  come  now  to  the  serious  question 
whether  all  these  plaintifib  are  rightly 
joined  in  this  action.     Ab  a  fundamental 


Digitized  by 


Google 


Vol.  70.] 

Bedford  (Duke)  v.  Ellis,  H.L. 

rule  of  practice  and  of  pleading,  two  or 
more  different  plaintiffs,  each  having  a 
separate  and  different  cause  of  action, 
cannot  be  joined  in  the  same  action.  To 
cite  authority  for  this  proposition  seems 
superfluous.  I  may,  however,  mention 
the  case  of  Sandes  v.  Wildsmilh  [l893]  ^^ 
as  an  illustration.  Under  this  rule  no 
two  of  the  plaintiffs  in  this  case  could 
have  been  joined  in  this  action ;  for  the 
grievance  of  each  as  claimed  is  separate 
and  distinct,  and  no  joint  cause  of  action 
is  disclosed. 

Another  rule  of  practice  and  pleading 
would,  before  the  Judicature  Act,  have 
prevented  a  plaintiff  from  suing  in  the 
common-law  Courts  as  representing  any- 
body except  himself^  unless  he  were 
already  a  legal  representative  of  another — 
for  example,  an  executor,  public  officer  of 
a  bank,  &c, — having  special  authority  by 
law  to  sue  on  behalf  of  another  or  others. 
It  was  otherwise,  however,  in  the  Court 
of  Chancery  as  stated  by  the  Master  of 
the  Rolls  in  giving  judgment  in  this  case 
in  the  Court  of  Appeal.  Since  the  Judi- 
cature Act,  however,  two  Rules  of  the 
Supreme  Court,  Order  XVI.  rules  1  and 
9,  have  been  made,  apparently  with  a 
view  to  assimilate  the  practice  of  the 
common  law  with  the  rules  of  equity. 
The  rules  are  as  follows  :  Rule  1.  ^*  All 
persons  may  be  joined  in  one  action 
as  plaintiffs,  in  whom  any  right 
to  relief  in  respect  of  or  arising 
out  of  the  same  transactions  or  series  of 
transactions  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative, 
where  if  such  persons  brought  separate 
actions  any  common  question  of  law  or 
feet  would  arise."  Rule  9  says  :  "  Where 
there  are  numerous  persons  having  the 
same  interest  in  one  cause  or  matter,  one 
or  more  of  such  persons  may  sue  or  be 
sued,  or  may  be  authorised  by  the  Court 
or  a  Judge  to  defend  in  such  cause  or 
matter,  on  behalf  or  for  the  benefit  of  all 
persons  so  interested."  But  it  must  be 
observed,  according  to  my  view,  that 
neither  the  rule  of  equity  nor  the  rules 
I  have  just  mentioned  authorise  the 
joinder  in  the  same  action  of  two  or  more 
plaintiffs  suing  in   respect    of   different 

(14)  62  L.  J.  Q.B.  404;  [1893]  1  Q.B.  771. 
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causes  of  action,  nor  the  suing  by  any 
plaintiff  on  behalf  of  another  person  as 
well  as  himself,  except  in  respect  of  the 
one  and  the  same  interest  in  the  cause  or 
matter  for  which  he  is  himself  suing.  Let 
me  now  apply  what  I  have  said  to  the 
several  plaintiffs  and  matters  of  complaint 
in  the  present  case. 

As  regards  the  first  claim  for  a  decla- 
ration as  to  the  casual  cart  stands,  though 
general  non-compliance  with  the  Act  is 
alleged,  no  specific  cause  of  action  is  stated 
or  suggested  in  either  of  the  plaintiffs  in 
respect  of  them. 

As  regards  claim  No.  2  relating  to  the 
yearly  cart  stands,  the  four  plaintififs, 
Ellis,  Gray,  Miller,  and  Ashby,  have  un- 
doubtedly stated  separate  causes  of  action 
in  respect  of  which  they  have  jointly 
claimed  a  declaration  ;  they  have  also 
claimed  injunctions  and  separate  accounts, 
and  repayment  of  excessive  charges.  They 
clearly  are  rightly  joined.  The  same 
common  question  would  have  arisen  if 
they  had  brought  separate  actions.  They 
are  also  entitled  to  sue  on  behalf  of  all 
other  growers  having  the  same  interest 
in  one  cause  or  matter — that  is  to  say,  the 
preferential  rights  they  claim  to  be  accepted 
as  tenants  of  yearly  cart  stands  as  described 
in  section  7  of  the  Act. 

As  regards  the  claim  (3)  to  a  decla- 
ration touching  the  yearly  pitching  stands, 
I  thick  the  plaintiffs  PuUinger  and  Pea- 
cock stand  with  regard  to  those  stands 
precisely  in  the  same  position  as  the  other 
four  plaintiffs  stand  with  regard  to  the 
yearly  cart  stands.  Their  claims,  and  the 
cause  of  action  they  are  suing  on,  are  not 
the  same  as  those  of  the  other  four 
plaintiffs ;  and  had  they  brought  separate 
actions  the  same  common  questions  would 
not  arise,  for  the  two  sets  of  plaintiffs  sue, 
not  in  respect  of  the  same  but  of  different 
claims — that  is,  preferential  rights  to  the 
occupation  of  different  stands,  and  the 
obligations  upon  the  defendant  as  to  the 
letting  of  which  are  not  couched  in  the 
same  language.  As  to  the  ''yearly  cart 
stands,^'  the  words  relied  on  as  making  it 
obligatory  to  let  are  "  shall  be  let "  ;  but 
there  are  no  words  expressive  of  any  obli- 
gation to  let  to  a  grower,  and  the  prefer- 
able right  to  resort  to  the  stand  is  given 
not  "  to  growers "  but  to  "  the  holder  of 
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the  stand  "  ;  while  as  to  the  yearly  pitoh- 
ing  stand  the  words  are  ''may  be  let," 
and  it  is  expressly  directed  that  if  let,  it 
shall  be ''  to  growers."  As  a  test  whether 
these  several  claims  are  substantially  dif- 
ferent, I  would  ask,  Assuming  a  judgment 
to  be  recovered  by  any  of  the  plainti£& 
against  the  defendant  in  respect  of  the 
*^  yearly  cart  stands,"  and  subsequently  an 
action  to  be  brought  by  the  same  plaintiffs 
against  the  defendant  in  respect  of  the 
"  casual  cart  stands,"  could  the  defendant 
plead  judgment  recovered  ?  I  do  not  think 
any  one  could  be  found  who  would  answer 
in  the  affirmative.  This  seems  to  me  to 
prove  to  demonstration  that  the  rights 
and  causes  of  action  are  different.  I  think, 
for  the  reasons  I  have  expressed,  that  the 
rights  of  Ellis,  Gray,  Miller,  and  Ashby 
are  diflerent,  and  relate  to  other  stands 
than  those  to  which  PuUinger  and  Peacock 
claim  to  be  entitled  to  tenancies,  and  that 
they  ought  not  to  be  joined  in  one  action, 
and  that  the  claim  ought  to  be  amended 
by  striking  out  all  relating  to  one  of  these 
two  sets  of  plaintiffs,  and  also  to  the 
casual  cart  stands;  but  the  claim  ought 
not  to  be  set  aside  altogether.  I  think, 
moreover,  that  the  interests  of  the  growers 
would  be  equally  well  settled  by  leaving  as 
plaintiffs  only  one  set  as  I  have  suggested, 
and  certainly  the  embarrassment  would  be 
reduced  to  a  minimum. 

Unless  such  an  amendment  is  made,  I 
think  the  judgment  of  the  Court  of  Appeal 
should  be  reversed. 

The  Lobd  Chancellor  (Earl  of 
Halsbury). — I  have  nothing  to  add  to 
what  I  said  when  this  case  was  last  before 
the  House,  and  I  therefore  proceed  to  ask 
your  Lordships  to  pronounce  judgment. 

Appeal  dismissed. 


Solicitors — R.  S.  Taylor,  Son  &  Humbert,  for 
appellant ;  H.  B.  Bell,  for  respondents, 

[Jleported  by  J.  Eyre  Thompsafiy  JStq., 
Barrister'at"  Law. 


[IN  THE  COURT  OP  APPEAL.] 
Lord  Alverstonb,  C.J. 
RiOBT,  L.  J. 

Vaughan  Williams,  L.J. 
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Wm — Gonstmction  —  Remoteness— Gift 
Over  —  SpliUing  up  —  AhsohOe  Gift  — 
Cutting  daum — Void  LimitaHons, 

Testator  gave  his  residuary  estate^  which 
consisted  of  persoTialti/y  upon  trust  for  his 
wife  for  life,  and  after  her  decease  upon 
trust  to  be  divided  into  five  equal  portions, 
"  which  I  allot  in  the  manner  following — 
to  S.  D.  I  give  two  such  portions  to  my 
brother  W.  one  such  portion  to  my  brother 
C.  one  such  portion  and  to  the  son  or  sons 
of  my  late  brother  S.  the  remaining  one 
such  portion.     But  it  is  my  wiU  and  mind 
that  the  ttoo  ffth  portions  allotted  to  the  said 
S.  D,  shall  remain  in  trust"  and  that  she 
should  be  entitled  to  take  only  the  interest 
oftheshfxres  bequeathed  to  her  during  her 
life,  and  after  her  decease  "tn  tnut  for 
Ae  benefit  of  any  child  or  children  bom  to 
her  ...  ,  upon  his  or  their  aUaining  the 
age  of  25  years  if  a  son  or  sons^  or  if  a 
daiughter  or  daughters,  upon  her  or  iJuir 
attaining  the  age  of  21  years,  or  upon  her 
or  their  marriage  ....  but  in  d^auU  of 
amy  swsh  issue  then  and  in  that  ease  the 
two  fifths  ....  shall  go  and  be  divided 
among  the  children  of  my  brother  C,"  to  be 
equally  divided  between  them,  payable  to 
sons  at  tweniy-fin)e,  and  to  daughters  at 
twenty-one  or  marriage,  S,  D.  died  unthout 
ever  having  had  any  children  : — Ke\d,  first, 
that  the  gift  over  wasnot  upon  the  hempen- 
ing  of  two  alternative  events  so  as  to  be  a 
wdid  gift  in  ^  event  which  had  happened, 
but  teas  upon  the  happening  of  one  com- 
pound contingency,  and  might  in  a  possible 
event  ham  takeu  effect  at  a  time  too  remote 
within  the  rule  against  perpetuities,  and  it 
was  therefore  void  for  remoteness  ;  secondly, 
that  the  gift  to  S.  B,  woe  am  absolute  gift 
in  the  fi/rst  instoffioe,  and  the  settlement  by 
which  it  was  sought  to  restrict  it  failing 
the  absolute  gift  remained,  and  her  ^ares 
belonged  to  her  personal  representatives. 

Evere  V.  Challis  (29  L.  J.  Q.B.  121 ; 
7  H.L.  C.  531)  and  Lassence  v.  Tiemey 
(1  Mac.  &  G.  551)  distinguished. 
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Hancock,  In  re,  App. 

Appeal  from  a  decision  of  Byrne,  J, 
The  testator,  Richard  Hancock,  who 
died  on  January  23,  1852,  hy  his  will 
dated  June  17,  1850,  gave  the  residue  of 
his  real  and  personal  property,  after  pay- 
ment of  his  debts,  funeral  and  testamen- 
tary expenses,  and  legacies,  to  trustees 
upon  trust  to  pay  the  income  to  his  wife 
during  her  life,  and  after  her  decease 
"  upon  trust  to  be  divided  into  five  equal 
portions  which  I  allot  in  the  manner 
following — to  ....  Susan  Drake  I  give 
two  such  portions  to  my  brother  William 
one  such  portion  to  my  brother  Charles 
one  such  portion  and  to  the  son  or  sons  of 
my  late  brother  Sampson  the  remaining 
one  such  portion.  But  it  is  my  will  and 
mind  that  the  two  fifth  portions  allotted  to 
the  said  Susan  Drake  shall  remain  in  trust 
and  that  she  shall  be  entitled  to  take 
only  the  interest  and  annual  proceeds  of 
the  shares  so  bequeathed  to  her  during 
her  natural  life,  and  for  her  sole  and  sepa- 
rate use  independent  of  her  present  or  any 
future  husband  but  without  power  of 
anticipation,  and  from  and  after  her  de- 
cease in  trust  for  the  benefit  of  any  child 
or  children  bom  to  her  the  said  Susan 
Drake  by  her  present  or  any  future 
husband  upon  his  or  their  attaining  the 
age  of  25  years  if  a  son  or  sons,  or  if  a 
daughter  or  daughters  upon  her  or  their 
attaining  the  age  of  21  years,  or  upon 
her  or  their  marriage,  whichever  of  these 
events  may  first  happen,  but  in  default  of 
any  such  issue  then  and  in  that  case  the 
two  fifths  of  my  residuary  estate,  and  any 
accumulations  of  interest  thereon  shall  go 
and  be  divided  among  the  children  of 
my  brother  Charles,"  to  be  equally 
divided  between  them,  payable  to  sons  at 
twenty-five,  and  to  daughters  at  twenty- 
one  or  marriage. 

Susan  Drake  died  on  June  26,  1899, 
without  ever  having  had  any  issue.  Her 
two  fifth  shares  in  the  testator^s  residuary 
estate  were  represented  by  a  sum  of  1 2,539?. 
10«.  7d.  India  Three  per  cent.  Stock.  The 
trustees  of  the  will  took  out  a  summons  for 
the  determination  of  the  questions — first, 
whether  the  gift  in  favour  of  the  children 
of  Susan  Drake  was  void  for  remoteness ; 
secondly,  whether,  if  so,  the  subsequent 
trusts  of  her  two  fifth  shares  had  fiiiled  ; 
-and,  thirdly,  whether,  if  so,  the  two  fifth 


shares  belonged  to  the  personal  represen- 
tatives of  Susan  Drake ;  or,  fourthly, 
whether  the  two-fifths  went  as  on  an 
intestacy  of  the  original  testator.  The 
question  was,  in  substance,  whether  the 
gift  over  could  take  efiect. 

Byrne,  J.,  said  the  question  was 
whether  the  testator  had  made  alternative 
gifts  over  in  the  happening  of  two  events, 
or  a  gift  over  on  the  happening  of  one 
event  involving  two  things.  In  his 
opinion  the  gift  was  on  the  happening  of 
one  event,  and  could  not  be  separated 
into  alternative  gifts  on  two  contingencies 
so  as  to  make  it  good  in  the  event  which 
had  happened,  and  it  was  therefore  void 
for  remoteness.  And,  further,  that  the 
gift  to  Susan  Drake  was  an  absolute  gift 
in  the  first  instance,  and,  there  being  a 
failure  of  the  trusts  which  sought  to  put  a 
limit  upon  it,  the  original  absolute  gift 
remained,  and  the  two  fifth  shares 
belonged  to  the  legal  personal  representa- 
tives of  Susan  Drake. 

The  children  of  Charles  Hancock  ap- 
pealed. 

Levett^  Q.C.,  Swinfen  Eady,  Q.C.,  and 
Quin,  for  the  appellants. — According  to 
the  true  construction  of  the  will  there  is 
a  gift  over  in  either  of  two  events—  first, 
the  event  of  there  being  no  child ;  and 
secondly,  the  event  of  there  being  a  child, 
and  such  child  not  attaining  a  vested 
interest.  The  first  event,  being  severable 
from  the  second,  is  not  affected  by  the 
invalidity  of  the  gift  over  in  the  second 
event,  which  in  this  case  is  admittedly 
void  for  remoteness,      Evers  v.    CJuxUis 

41859] '  is  an  authority  in  our  favour, 
'he  good  alternative  limitation  in  that 
case  was,  it  is  true,  held  to  take  effect  as  a 
contingent  remainder,  but  the  authority  is 
equally  applicable  to  an  alternative  execu- 
tory limitation — Wat$(m  v.  Young  [i885].^ 
[They  also  cited  and  distinguished 
Hcurvey^  In  re;  Peek  v.  Savory  [1888],^ 
and  BencSfln  re;  Smith  v.  Bence  [isei].*] 
Raldane,    Q.C.,    Mulligan,   Q.G.,  and 

(1)29  L.  J.  Q.B,  121;  7  H.L.  C.  531 
(where  the  headnote  in  7  H.L.  C.  is  in- 
acoarate). 

(2)  54  L.  J.  Ch.  502 ;  28  Ch.  D.  436. 

(3)  39  Ch.  D.  289. 

(4)  60  L.  J.  Ch.  636 ;  [1891]  3  Ch.  242. 
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Fau)CU8^  for  the  representatives  of  Susan 
Drake,  were  not  called  upon. 

A»  E.  Eiusellj  for  the  next-of-kin. 

P.  F,  S.  Stokes,  for  the  trustees. 

LoBD     Alvebstone,    C.J.  —  We    will 
state  our  opinion  on  this  point  first.     Mr. 
Justice   Byrne  has  in   his  judgment  ex- 
pressed the  true  grounds  upon  which  I 
think  our  decision  in  this  case  should  be 
founded.    Speaking  for   myself,   I   think, 
that  Evera  v.  Challis  *  went  upon  the  sub- 
stantial distinction  between  a  contingent 
remainder  and  an  executory  devise.     In 
the  case  of  a  contingent  remainder  one 
has  to  look  at  the  facts,  and  see  what 
has  happened,  and  decide  whether  the  gift 
takes  effect  or  not,  whereas  in  the  case  of 
an  executory  devise  one  has  to  determine 
the  class  from  the  will  and  see  what  the 
class  is,  and  if  you  can  only  determine  the 
dass  by  including  something  which  is  con- 
trary to  the  law  against  perpetuities,  then 
the  bequest  fails.  To  get  over  that  difficulty, 
counsel  for  the  appellants  endeavoured  to 
argue  that  there  was  here  a  statement  by 
the  testator  of  two  alternative  events,  and, 
speaking  for  myself,  I  think  if  we  could 
construe  this  will  in  that  way,  the  one 
event  of  there  never  having  been  any 
children  born,  and  the  other  event  of  no 
children   attaining  the  ages  mentioned, 
then,  although  the  one  alternative  would 
be  bad,  yet  still  in  the  event  which  has 
happened  the  good  alternative  would  pre- 
vaU.    I  do  not,  however,  think  that  we  can 
fairly  construe  the  will  as  a  statement  of 
two  alternatives,  and  I  will  say  why  I  come 
to  that  conclusion.  The  two  shares  of  Susan 
Drake  are  to  go  to  her  children  who  attain 
twenty- five  in  the  case  of  sons,  and  who 
attain  twenty-one  or  marry  in  the  case 
of  daughters.  The  gift  over  is  *'  in  default 
of  any  such  issue."     It  might  be  perfectly 
true,  as  counsel  suggested,  that  the  inten- 
tion of  the  testator  was  that  if  there  was 
a  child  the  property  should  pass,  but  it 
seems  to  me  that  the  discussion  which  took 
place  in  Evera  v.  ChaUia  ^  shews  that  we 
cannot  construe  the  words  *^  in  de&ult  of 
any  such  issue''  as  stating  two  alterna- 
tives.    I  think  the  test  was  very  well  put 
by  my  brother  Rigby  during  the  argu- 
ment, that,  if  that   was  so,  the  clause 
might  have  been  broken  up  into  three 


alternatives — namely,  a  gift  over  in  the 
event  of  Susan  Drake  having  no  child,  or 
no  daughters  who  attained  twenty-one,  or 
no  sons  who  iattained  twenty-five — and 
it  might  have  been  said  that  as  to  the 
first  two  gifts  there  was  no  objection,  and 
therefore  the  clause  must  be  construed  as 
including  three  alternatives.  I  think  the 
natural  meaning  of  the  words  **  in  defiEiult 
of  any  such  issue  "  is  in  default  of  any 
such  issue  as  named.  That  being  so,  the 
class  cannot  be  ascertained  except  by  look- 
ing at  the  whole  clause,  and  the  whole 
clause  includes  individuals,  or  a  class 
of  individuals,  whose  inclusion  would  be 
contrary  to  the  law  against  perpetuities.  . 
In  my  opinion,  the  decision  of  Mr.  Justice 
Byrne  was  perfectly  right. 

BiGBY,  L.J. — I  am  of  the  same  opinion.  . 
I  agree  that  the  decision  in  Evera  v. 
ChaUia  ^  depends  upon  the  essential,  not 
the  accidental  difference  between  a  con- 
tingent remainder  and  an  executory  gift. 
In  the  case  of  a  contingent  remainder,  no  • 
one  looking  at  the  will  can  have  the 
remotest  idea  whether  the  gift  will  take 
effect  or  not.  One  must  wait  and  see 
whether  the  contingency  happens.  I  am 
not  dealing  now  with  any  modem  changes 
in  the  law,  but  the  original  doctrine  of 
contingent  remainders.  A  contingent 
remainder  must  depend  upon  a  particular 
estate.  During  the  whole  of  the  duration 
of  that  particular  estate,  it  may  remain 
uncertain  whether  the  contingent  re- 
mainder will  take  effect  or  not.  It  is 
upon  the  determination  of  the  particular 
estate  that  the  enquiry  comes — has  the 
contingency  happened,  or  does  it  now 
happen)  It  is  quite  sufficient  that  it 
should  happen  eo  inatanti  that  the  par- 
ticular estate  determines.  I  consider  that 
Evera  v.  ChaUia  ^  has  absolutely  nothing 
to  do  with  the  law  of  perpetuities. 

I  will  illustrate  what  I  say  in  this  way. . 
Suppose  a  perfectly  good  gift  were  made 
so  far  as  the  law  of  perpetuities  is  con- 
cerned— for  instance,  a  gift  to  a  third  per- 
son after  the  death  of  A,  if  A  shall  have 
no  child  who  attains  twenty-one.  As 
a  contingent  remainder,  if  there  were 
a  child  bom  who  had  not  attained 
twenty-one  at  the  determination  of  the 
particular  estate,  the    remainder  would. 
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fail  because  it  was  not  ready  to  take  effect 
60  inskttUi  that  the  particular  estate 
-determined.  But,  supposing  that  there 
were  no  child,  then,  without  going  through 
-the  formality  of  splitting  up  the  clause, 
you  enquire,  *^  Has  the  contingency 
iiappened  f "  and  the  only  answer  would 
be  **  Yes ;  there  is  no  child,  and  therefore 
there  can  be  no  child  that  attains  twenty- 
one." 

Let  us  now  consider  the  case  of  execu- 
tory gifts.  As  I  have  understood  the 
law,  it  was  not  questioned,  and  I  do  not 
think  it  can  be  questioned,  that  one  must 
be  able  to  tell  at  once,  when  the  will  comes 
into  operation,  whether  the  gift  is  void  as 
a  perpetuity  or  not.  A  competent  adviser 
would  say :  '^  In  a  possible  case  the  gift 
may  sin  against  the  law  of  perpetuities. 
We  cannot  wait  to  see  how  the  &cts  may 

•  turn  out.  It  might  be  void,  and  therefore 
it  is  void."  We  have  here  the  words  **  in 
de&ult  of  any  such  issue."  It  is  very 
attractive  to  say  that,  if  the  clause  is  split 
up  into  its  component  parts,  one  of  those 
•component  parts  will  be  right  though  the 
other  may  be  wrong,  but  that  seems  to  me 
to  be  absolutely  illegitimate.  It  may  be 
right  to  take  such  a  view  in  dealing  with  the 
case  of  contingent  remainders,  but  in  a  case 
like  this  one  has  to  consider  possible 
future  events,  not  actual  events,  and  a 
possible  future  event  would  be  that 
there  might  be  a  son,  for  instance,  alive 
as  to  the  time  of  whose  death  nothing 
could  be  said.  It  might  take  place  after 
the  son  attained  twenty-one,  and  it  is  no 
answer  to  that  to  say, "  Well,  if  there  were 
•no  children,  that  is  to  say  in  another  and 
-different  possible  event,  it  would  have  been 
right."  That  is  not  the  consideration  at 
all.  The  question  is,  does  the  limitation 
-contain  the  vice  that,  if  events  turn  out 
unfortunately,  the  gift  would  be  outside 
the  rule  against  perpetuities  1  If  it  does, 
whatever  the  result  may  be  thereafter,  that 

•  is  a  void  gift.  Undoubtedly,  if  the  tes- 
tator had  said  that  if  Susan  Drake  had  no 
children  the  gift  over  was  to  take  effect, 
that  would  be  a  perfectly  good  gift,  and 
then  it  would  be  immaterial  to  enquire 
whether  the  other  alternative  which  the 
testator  mentioned  took  place  or  not,  or 
could  take  place,  within  the  limit  of  per- 
petuity.    But  if  he  happened — for  thase 


things  are  done  mostly  by  accident — so  to 
frame  his  gift  that  in  possible  circum- 
stances it  would  be  void,  then  it  must  be 
void  under  the  rule  against  perpetuities. 

It  seems  to  me,  therefore,  that  the  gift  in 
this  case,  which  is  a  gift  of  personalty,  is 
altogether,  not  accidentally,  or  because 
there  are  words  here  and  words  there,  but 
necessarily  and  fundamentally  outside  the 
decision  in  Fvers  v.  ChaUis,^  I  am  not 
aware  of  any  cases,  except  perhaps  a  case 
which  must  be  treated  as  overruled  by 
the  Court  of  Appeal,*  which  is  an  au- 
thority for  saying  that,  because  a  gift  is 
obnoxious  to  the  rule  against  perpetuities, 
we  must  split  it  up  and  make  it  what  it  is 
not,  and  what  the  testator  never  dreamt  of 
making — separate  gifts  in  separate  cases 
and  on  separate  events. 

Vaughan  Williams,  L.J. — I  am  of 
the  same  opinion.  As  to  the  general  rule 
of  law,  as  I  understand  it,  it  is  this :  when 
there  is  a  gift,  and  the  testator  has  not 
divided  it  into  two  gifts,  really  alterna- 
tive gifts,  the  law  generally  will  not  do 
it  for  him  ;  and  it  will  not  do  it  for  him, 
merely  because  the  contingency  on  which 
the  gift  is  to  take  effect  is  a  compound 
contingency  which  is  capable  of  being 
divided  into  two  portions,  depending 
upon  two  events.  If  the  testator  has 
neither  divided  the  gifts  nor  the  com- 
pound contingency  into  two  himself,  the 
law  will  not  do  it  for  him.  Then,  as 
I  understand,  to  this  general  rule  the 
case  of  Ev&ra  v.  ChaUU  ^  was  an  admitted 
exception  But  when  one  sees  what  were 
the  conditions  of  this  exception,  it  is  per- 
fectly plain  that  Evera  v.  OhaUis  *  has  no 
application  whatsoever  here,  and  there- 
fore one  has  to  see  whether  there  was  any 
principle  which  was  involved  in  the  deci- 
sion in  that  case  which  ought  to  make  us 
here  divide  these  gifts,  or  divide  up  this 
compound  contingency.  As  f3ar  as  I  can 
see,  there  is  nothing  in  principle,  and 
nothing  in  the  authorities,  which  should 
make  us  do  so  ;  and  the  result  here  is  that 
we  have  one  gift  over  to  take  effect  upon 
the  happening  of  one  compound  contin- 
gency, and  in  a  possible  event  that  gift 
would  have  had  to  take  effect  at  a  time 

(6)  WatsonY.  Young,-  observed  upon  in  Bence, 
In  re»* 
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too  remote  within  the  rule  against  per- 
petuities. 

LeveU^  Q,C^  Swinfen  Body,  Q,C.,  and 
Quin, — ^The  result  of  that  decision  is  that 
there  is  an  intestacy.  There  was  no 
absolute  gift  to  Susan  Brake,  but  a  settle- 
ment was  made  which  cannot  take  effect. 
'Therefore  the  whole  gifb  fails — Laasence 
V.  Tiffrney  [1849].®^ 

A.  E,  RuaadL  supported  the  contention 
of  an  intestacy. 

Haldane,  Q.C.,  MttUigan,  Q.G.,  and 
Fatocut, — ^The  gift  to  Susan  Drake  was 
an  absolute  gifb,  with  an  attempted  restric- 
tion on  the  mode  of  enjoyment,  and  as 
the  restriction  does  not  take  effect  the 
absolute  gift  remains — Cooke  v.  Cooke 
[1887],^  Ring  v.  Hardvnok  [l84o],®  and 
WhiUeU  V.  Dudin  [i820].»' 

Lassence  v.  Tierney  ^  is  distinguishable. 
There,  except  in  so  fisu:  as  the  measure  of 
enjoyment  was  prescribed,  there  was  no 
gift  at  all.  The  gifb  to  Susan  Drake  is 
put  with  other  absolute  gifts  in  the  will, 
and  the  presumption  is  that  it  was  in- 
tended to  be  absolute,  and  the  presump- 
tion also  is  that  the  testator  did  not 
intend  to  die  intestate  as  to  this  share. 

Levettf  Q.C.y  in  reply. — ^The  only  ques- 
tion is  whether  or  no-  there  is  an  absolute 
gift.  If  there  is,  the  appellant:}  cannot 
succeed.  It  is  a  question  of  intention  to 
be  gathered  from  the  will — Theobald  on 
WiUa  (6th  ed.),  p.  43(H  and  Goinpertz  v. 
Gompertz  [l846].*^ 

LoBD  Alyebstonjs,  G.J. — ^The  second 
question  that  arises  on  this  will  is  whether 
the  two  fifths  which  were  the  subject  of 
the  bequest  to  Mrs.  Susan  Drake  in  con- 
sequence of  the  previous  decision  belong 
to  her  representatives,  or  form  part  of  the 
residue.  The  rule  as  laid  down  by  Mr. 
Justice  North  in  Cooke  v.  Cooke  ^  is,  as  I 
understand  it,  that  where  there  is  an 
absolute  gift  followed  by  an  attempt  to 
limit  the  effect  of  that  gift,  and  the 
limitation  for  some  reason  cannot  take 
effect,  then  the  original  gifb  will  take 

(6)  1  Mac.  Sc  G.  551. 

(7)  38  Ch,  D.  202. 

(8)  2  Beav.  352. 

(9)  2  Jac.  iu  W.  279. 

(10)  16  L.  J.  Ch.  23  ;  2  Ph.  107. 


Affect.  Counsel  for  the  appellants  admitted 
that  that  was  the  rule,  but  they  argued 
that  on  the  true  construction  of  this  will 
there  was  no  absolute  gift  in  the  first 
instance.  With  regard  to  the  authorities^ 
Laseenoe  v.  Tierney  ^  is  clearly  an  instance 
of  the  cases  in  which  there  had  been  no- 
absolute  gift;  Ring  v.  Hardwiok^  is  an 
instance  of  the  cases  in  which  there  had 
been  an  absolute  gift,  and  that  shews 
that  the  mere  general  intention  to  divide 
up,  or  dispose  of,  the  whole  of  the  pro- 
perty in  certain  particular  ways,  one  of 
which  has  failed,  cannot  be  conclusive  of 
the  case. 

I  come  to  the  conclusion  that  the 
effect  of  the  first  words  would  give  the 
two  fifth  shares  to  Susan  Drake,  and  that 
the  effect  of  the  subsequent  words  was  to 
provide  for  her  shares  being  dealt  with  in 
a  particular  way  if  certain  events  occurred ; 
and  applying  the  rule  applied  by  Mr. 
Juhtice  North  in  Cooke  v.  Cooke^  those 
ultimate  destinations  either  being  illegal 
or  having  failed,  the  original  gift  takes 
effect,  and  I  think  this  appeal  must  be  dis- 
missed. 

RiGBT,  L.J. — I  am  of  the  same  opinion. 
I  think  there  is  to  be  gathered  from  the 
general  line  of  authority  one  clear  prin- 
ciple— that  if  a  gift  is  absolute  in  the 
first  instance,  and  the  provisions  that 
follow  are  a  mere  settlement  of  that  gift, 
then  the  settlement,  if  it  is  given  effect 
to,  would  have  the  operation  of  reducing 
what  would  appear  to  be  an  absolute  gift 
to  a  life  estate  only.  But,  if  the  settle- 
ment for  any  reason  fails,  then,  in  so  far 
as  it  fails,  there  is  no  intestacy,  but  a  sort 
of  reversion — it  is  not  a  reversion  strictly 
— but  a  sort  of  reversion  to  the  person 
who  is  the  object  of  the  previous  absolute 
gift.  I  have  no  doubt,  as  was  pointed 
out,  that  we  can  see  that  the  testator's 
intention  was  that  Susan  Drake  should 
not  have  an  absolute  interest,  but  that 
her  interest  should  be  cut  down  for  cer- 
tain objects.  Those  objects  have  not  taken 
effect,  and  I  consider  that  there  was  a 
plain  gift  to  her  in  the  first  instance — a& 
good  a  gift  to  her  as  to  her  brother 
William  and  her  brother  Charles.  It 
seems  to  me  that  if  she  had  filed  her  bill 
while  she  was  alive,  and  had  pointed  out 
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that  the  only  trust  that  there  was,  was  a 
tmst  for  herself,  and  that  the  other  trusts 
must  disappear  because  thej  were  invalid, 
she  would  have  had  a  right  to  have  the 
fund^and  her  representatives  have  the 
same  right. 

Yaughak  Wiluams,  L.J. — I  agree. 
pHis  Lordship  referred  to  the  will,  say- 
ing that  in  his  opinion  there  was  not 
sufficient  to  cut  down  the  absolute  gift  of 
the  two  fifths  to  Susan  Drake,  and  con- 
tinued :]  I  only  wish  to  say  a  word  or  two 
as  to  two  cases.  In  Latsenee  v.  Tiemey^ 
there  was  no  gift  excepting  the  gift  which 
was  constituted  by  the  description  of  the 
mode  of  enjoyment  under  the  terms  of  the 
will.  That  was  the  ground  of  the  decision . 
In  GompertzY.  Gompertz^^  it  is  quite  true, 
there  were  words  which  were  amply 
strong  enough  to  constitute  an  absolute 
gift,  and  I  do  not  know,  so  far  as  the 
provisions  in  the  subsequent  directions 
were  concerned,  that  they  were  any  more 
antagonistic  to  an  absolute  gift  than  the 
provisions  are  in  the  present  case.  But 
the  ground  of  the  decision  there 
was,  not  that  the  absolute  gift  was 
negatived,  or  cut  down  by  the  provisions 
which  followed,  but  that  the  words  in 
which  those  provisions  were  embodied 
made  it  clear  that  the  intention  of  the 
testator  was  that  his  daughters  should 
take  only  for  their  lives,  and  therefore 
Gompertz  v.  Gompertz  ^^  is  not  a  cai^e  in 
which  there  was  a  gift  absolute  in  the 
first  instance,  but  cut  down  by  a  direction 
as  to  the  mode  of  enjoyment. 

In  the  present  case,  it  seems  to  me  that 
there  is  nothing  which  can  cut  down  the 
absolute  gift  which  was  given  in  the  first 
instance. 

Appeal  dumissed. 


Solicitors — ^Wadeson  k,  Malleson,  for  appellanus . 
Bone  ic  Heppell ;  and  Thorowgood,  Tabor  k! 
Hardcastle,  for  respondents. 

ISeparted  by  A.  J.  Ball,  Eaq., 
Barrister- at' Law. 


[IN   THE   COUBT  OF  APPEAL.] 
LoKD  Alvebstone,  C.J.     ^      Wright's 
RiGBY,  L  J.  I  TRUSTS,  In  re ; 

Yaughan  Williams,  L.J.  >     wright 


1900 
Dec  4. 


V. 
SANDERSON. 


SoHcUor — Costa — Common-law  Lien — 
In/ant  Clients — Compromise  of  Action — ■ 
Payment  of  Money  out  of  Court — SanctUm 
of  Compromise  by  Court  on  Behalf  of 
Infamie, 

The  ^eet  of  tfie  sanction  of  the  Court  on 
behalf  of  infants  to  a  compromise  of  an 
action  is,  as  regards  their  solicitor's  lien  for 
the  costs  of  the  action,  only  to  place  the 
infants  in  the  same  position  as  parties 
sui  juris,  and  <Ae  sanddon  does  Twt  in 
itself  prejudice  the  Hen. 

In  an  action  brought  by  infant  cestuis 
qus  trust  against  truMees  in  respect  of 
alleged  breaches  of  trust,  a  compromise  ujm 
arrived  at  and  sanctioned  by  the  Court  on 
behalf  of  the  in/ants,  and  an  order  was 
made  in  pursfuance  Viereof  directing  certain 
of  the  trust  funds  which  had  been  brought 
into  Court  to  be  paid  out  to  new  trustees. 
The  defaulting  trustee  was  ordered  to  pay 
to  the  next  friend  of  the  infants  ^ir  party 
and  party  costs,  and  the  difference  between 
those  costs  and  the  solicitor  and  client  costs 
was  ordered  to  be  raised  by  the  new  trus- 
tees out  of  the  trust  funds  and  paid  to  the 
next  friend.  There  usas  no  mention  in  the 
order  of  the  riglU  to  costs  of  the  solicitor 
who  had  acted  for  the  infants  : — Held, 
that  there  was  nothing  in  the  order  to 
interfere  with  the  solicitor's  common-law 
lien  for  his  coHs, 

Appeal  from  a  decision  of  Kekewich,  J. 

There  were  in  this  case  two  actions 
brought  by  in&int  cestuis  que  trust,  entitled 
under  certain  settlements,  by  their  next 
friend  against  the  trustees  of  the  settle- 
ments charging  them  with  breaches  of 
trust.  In  the  course  of  the  action  certain 
sums,  part  of  the  trust  funds,  were 
brought  into  Court,  and  were  represented 
by  two  sums  of  3,899Z.  lis,  ^d.  and 
1,169^.  16«.  3^.  Consols. 

On  the  day  of  the  trial  the  parties 
agreed  to  terms,  which  were  sanctioned 
by  the  Coiu-t  on  behalf  of  the  infants,  and 
ultimately  on  May  6,  1892,  an  order  was 
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made  embodying  those  terms.  By  that 
order  the  defendant  trustees  were  directed 
to  appoint  new  trustees  of  the  settlements, 
and  it  was  ordered  that  the  stocks,  part  of 
the  trust  funds  which  were  then  in  Court, 
should  be  transferred  to  the  new  trustees 
when  appointed,  and  the  balance  of  the 
trust  funds  secured  by  means  of  certain 
policies  in  manner  therein  mentioned; 
and  it  was  ordered  that  the  plaintiffs' 
costs  of  the  actions  up  to  and  including 
and  consequent  upon  the  judgment  should 
be  taxed  as  between  party  and  party,  and 
also  as  between  solicitor  and  client ;  and  it 
was  further  ordered  that  the  defendant, 
R.  Sanderson,  one  of  the  defaulting 
trustees,  should  pay  to  the  next  friend  of 
the  infant  plaintiffs  the  plaintiffs'  costs 
of  the  actions  as  taxed  between  party  and 
party,  and  that  the  amount  by  which  the 
plaintiffs'  costs  when  taxed  as  between 
solicitor  and  client  should  exceed  the 
amount  of  the  same  costs  when  taxed 
between  party  and  party  should  be  raised 
by  the  new  trustees  out  of  the  sums  of 
Consols  which  should  be  standing  in  their 
names  as  trustees  of  the  respective  settle- 
ments, and  be  paid  by  them  to  the  next 
friend.  And  general  libei'ty  to  apply  was 
reserved. 

New  trustees  of  the  settlements  were 
appointed  in  August,  1892,  and  the  funds 
in  Court  were  transferred  out  to  them  in 
pursuance  of  the  order  on  July  14,  1893. 
The  Taxing  Master's  certificate  was  filed 
May  27,  1899,  and  shewed  that  the  party 
and  party  costs  amounted  to  643/.  Oa,  3d., 
and  that  the  amounts  to  be  raised  by 
the  trustees  were  two  sums  of  118^. 
lOtf.  2d.,  payable  respectively  out  of  the 
funds  subject  to  the  two  settlements. 

Certain  of  the  infants  had  attained 
twenty-one  since  1892,  and  had  created 
incumbrances  on  their  shares. 

The  solicitor  who  had  acted  for  the 
plaintiffs  in  the  actions  was  unable  to 
obtain  payment  of  any  of  these  costs,  and 
on  November  10,  1899,  he  took  out  a 
summons  asking  for  a  declaration  that  he 
was  entitled  to  a  charge  on  the  two  sums 
of  Consols  in  respect  of  880/.  Oa,  7d,  the 
amount  of  the  taxed  costs ;  and  that  the 
trustees  might  be  ordered  to  raise  that 
sum  out  of  the  Consols,  and  that  when 
raised  it  might  be  paid  to  him. 


1 


Kekewich,  J.,  on  April  10,  1900, 
refused  to  make  any  order  on  the  appli- 
cation. 

The  solicitor  appealed. 

The  application  was  treated  as  an 
application  to  enforce  the  solicitor's 
common-law  lien,  not  as  an  application 
for  a  charging  order  under  section  28  of 
the  Solicitors  Act,  1860,  that  claim  being 
now  dropped. 

Eenakawj  Q.C,  Leigh  Clare,  and  A.  P. 
Foley,  for  the  appellant. — Apart  from 
section  28  of  the  Solicitors  Act,  1860,  the 
solicitor  has  a  common-law  lien  for  his 
costs.  The  claim  is  not  barred  under  the 
Statute  of  Limitations.  The  statute  does 
not  affect  the  common-law  lien,  whether 
possessory  or  on  the  fruits  of  a  judgment 
— Higgina  v.  SooU  [l83l].* 

The  learned  Judge  seems  to  have 
thought  that  inasmuch  as  the  order  of 
May  6,  1892,  was  made  upon  a  com- 
promise sanctioned  by  the  Court  on  behalf 
of  the  infants,  it  must  have  been  intended 
that  the  infants  should  get  the  full  amount 
of  the  funds,  free  from  the  charges  of  the 
solicitor.  That  \&  not  right.  There  is 
no  difference  between  a  compromise  sanc- 
tioned by  the  Court  on  behalf  of  infants 
and  any  other  compromise.  The  sanction 
of  the  Court  is  only  necessary  to  place 
infants  in  the  same  position  as  adults. 
The  compromise  is  still  the  compromise  of 
the  parties,  and  unless  there  is  something 
equivalent  to  a  giving  up  of  his  lien  by 
the  solicitor  it  will  attach.  There  was 
nothing  in  this  case  to  shew  that  the 
solicitor  intended  to  abandon  any  of  his 
rights.  An  order  for  payment  to  the 
client  without  expressly  reserving  his  lien 
does  not  interfere  with  it  in  any  way — 
Lhyd  V.  Mason  [i845].*  It  has  never 
been  held  that  where  the  parties  are 
aui  juris  the  solicitor's  lien  is  affected  by  a 
compromise — Cordery  on  Solicitors  (3rd 
ed.),  379,  380,  and  Twrjnam  v.  Porter 
[l87o].*  The  solicitor  is  entitled  to  a  lien 
on  the  fruits  of  the  judgment  so  far  as 
the  interests  of  his  clients  extend — 
Pritchard  v.  Roberta  [l87s].^ 

(1)  9  L.  J.  (o.s.)  K.B.  262  ;  2  B.  &  Ad.  413. 

(2)  14  L.  J.  Ch.  257,  258  ;  4  Hare.  132,  134. 

(3)  40  L.  J.  Ch.  30;  L.  R.  11  Eq.  181. 

(4)  43  L.  J.  Ch.  129  ;  L.  R.  17  Eq.  222. 
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Warrington,  Q,C.,  and  E.  Nemll,  for 
the  plaintifirs. — A  compromise  sanctioned 
by  the  Court  on  behalf  of  infants  is  not 
the  same  thing  as  a  compromise  made  by 
the  parties  themselves.  Parties  8ui  juris 
can  make  any  compromise  they  please, 
but  it  is  sanctioned  on  behalf  of  the 
in&nts  on  the  ground  that  it  is  for  their 
benefit;  and  it  may  well  be  that  the 
-Judge  would  not  have  sanctioned  this 
compromise  if  he  had  known  that  the 
<x)6ts  were  to  come  out  of  the  in&nts*  fund. 

If  the  solicitor  had  intended  to  reserve 
his  lien,  he  should  have  asked  for  a 
specific  charge,  or  brought  the  matter  to 
the  notice  of  the  Court  in  some  way,  and 
^ot  his  right  reserved.  That  would  not 
have  been  unusual  in  the  case  of  a  com- 
promise such  as  this.  If  it  is  intended 
that  the  costs  should  come  out  of  a  fund 
if  they  are  not  paid  by  the  party,  there 
•should  be  either  special  liberty  to  apply 
as  to  the  costs,  or  the  trustees  should  be 
directed  to  raise  them  and  pay  them  to 
the  solicitor.  In  ordinary  cases,  as  here, 
the  direction  is  for  payment  to  the  client. 
The  liberty  to  apply  here  was  general 
liberty  only. 

It  is  not  disputed  that  the  Statute 
•of  Limitations  does  not  apply  to  the 
common- law  lien.  The  lien  only  extends 
to  the  interests  of  the  actual  clients,  not 
to  the  whole  fund— Fm^y  v.  Wild  [l859].-' 
The  solicitor  acted  for  the  mother  on  a 
third-party  issue,  as  well  as  for  the  in- 
fant plaintiffs  in  the  action;  but  it  is 
the  infants'  costs  only  which  have  been 
taxed,  so  that  the  lien,  if  any,  should  be 
limited  to  the  plaintiffs'  interests.  It 
may  be  a  question  whether  the  incum- 
brances created  by  those  who  are  of  full 
age  do  not  take  precedence  of  the  lien. 

[Lord  Alverstone,  C.J. — We  cannot 
deal  with  that  now.] 

Ashton  Cross,  for  the  new  trustees. 

A,  P.  Foley,  in  reply. — It  is  not  usual 
for  a  solicitor  to  ask  that  his  lien  should 
be  specially  reserved.  The  lien  is  given 
by  the  law  of  the  land,  and  judicial 
notice  is  taken  of  it  without  the  solicitor 
bringing  it  forward — Bonser  v.  Bradshaw 

(6)  28  L.  J.  Ch.  56]  ;  suh  iiom.  Donmes,  In 
re;   VerUy  v.  Wylde,  4  Drew.  427. 
6)  4  Giff.  260 
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Lord  Alverstone,  C.J. — It  is  unfor- 
tunate that  we  have  not  got  any  report 
of  the  judgment  of  the  learned  Judge 
which  would  give  us  in  full  the  reasons 
upon  which  he  founded  his  judgment. 
He  seems  to  have  decided  that  the  effect 
of  the  order  of  May  6,  1892,  must  be 
that  the  solicitor's  lien  was  barred,  and 
that  it  was  intended  that  all  the  funds 
in  Court  should  come  to  the  cestuis  que 
trust  except  the  difference  between  the 
solicitor  and  client  costs  and  the  party 
and  party  costs,  which  by  the  order  the 
trustees  were  expressly  directed  to  raise. 

Upon  the  form  of  the  order,  I  confess 
I  cannot  take  that  view.  I  do  not  know, 
and  perhaps  I  ought  to  have  raised  the 
question  in  the  course  of  the  argument, 
whether  an  order  could  have  been  made 
binding  the  solicitor,  and  making  him  a 
party  to  the  order.  That  possibly  might 
have  been  done,  but  it  seems  to  me  that, 
upon  the  face  of  the  order,  which  in  no 
way  refers  to  the  solicitor's  rights,  it  is 
impossible  to  come  to  the  conclusion  that 
as  a  matter  of  law  his  lien  is  barred. 
[His  Lordship  referred  to  the  position  of 
the  solicitor  as  regards  the  litigation  and 
the  terms  of  the  order  of  May  6,  1892, 
and  continued  :]  It  was  first  urged  before 
us  that,  the  order  having  been  sanctioned 
on  behalf  of  infants,  the  learned  Judge 
who  made  it  must  be  assumed  to  have 
come  to  the  conclusion  that  the  moneys 
ought  to  go  to  the  infants,  the  solicitor 
having  no  right  to  them.  I  cannot  take 
that  view.  It  is  not  customary,  it  ap- 
pears (and  I  should  not  have  thought 
that  it  was),  to  make  any  reference  in 
the  order  to  the  ordinary  lien  of  the 
solicitor.  It  is  not  seriously  suggested 
that  if  the  compromise  had  been  made 
between  parties  who  were  sui  juris  the 
solicitor's  lien  would  not  have  attached. 
Speaking  for  myself,  I  think  that  the 
result  of  the  infants  appearing  by  their 
next  friend,  and  the  compromise  being 
assented  to  by  the  Court  on  their  behalf^ 
is  that  the  parties,  for  the  purpose  of  the 
solicitor's  lien,  are  in  the  same  position  as 
if  they  had  all  been  sui  juris.  There- 
fore, the  appellant,  the  solicitor,  is 
entitled  to  his  lien. 

This  is  not  now  an  application  for  a 
charging  order  under  the  Solicitors  Act 
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1860,  or  different  questioDs  might  have 
arisen.  When  the  summons  was  taken 
out,  no  doubt  it  took  that  form,  and 
one  can  see  why,  because  at  that  time 
no  part  of  the  237/.  Os.  id,  had  been  paid 
That  has  since  been  paid,  but  to  the 
extent  to  which  that  had  not  been  paid 
I  suppose  there  is  no  doubt  the  prayer 
of  the  summons  might  in  a  proper 
case  have  been  granted.  The  decision 
of  Mr.  Justice  Kekewich,  however, 
goes  much  further  than  deciding  that 
there  must  be  no  charging  oi*der;  it 
goes  to  the  extent  of  deciding  that  there 
is  no  solicitor's  lien.  I  am  of  opinion 
that  there  is  a  lien  on  the  interests  of 
the  clients  for  whom  the  appellant  ap- 
peared in  these  proceedings.  I  say  no- 
thing upon  the  point  that  has  been  raised 
as  to  whether  or  not  any  other  person 
would  have  priorities  in  consequence  of 
anything  that  any  of  the  plaintiffs  may 
have  done.  I  limit  my  judgment  to  de- 
ciding that  I  see  nothing  in  the  order  of 
May  6,  1892,  to  deprive  the  appellant  of 
his  solicitor's  lien,  which  has  been  called 
a  common-law  lien,  but  I  think  is  more 
correctly  put  by  my  brother  Rigby  as  a 
lien  recognised  by  the  Courts.  To  this 
extent  I  think  the  appeal  must  be 
allowed. 

RiQBY,  L.J.  —  The  first,  and  really 
almost  the  only  question  which  we  have 
to  consider  is,  What  is  the  true  construc- 
tion of  the  order  of  May  6,  1892  1  As 
regards  what  was  intended  at  the  time 
neither  the  learned  Judge,  nor  any  of  the 
counsel  engaged,  nor  any  one  else  can 
really  profess  to  have  any  independent 
recollection,  and  therefore  the  only  thing 
that  we  can  do  is  to  examine  the  order 
itself  and  see  what  it  says.  I  hope  I 
shall  state  correctly,  though  shortly,  the 
effect  of  it  when  I  say  that  it  was  a  com- 
promise in  an  action  by  infant  plaintiffs 
whereby  a  trustee  defaulter  bound  himself 
to  place  the  trust  funds  under  the  dis- 
position of  new  trustees,  or  otherwise 
secure  them,  and  in  consideration  of  that 
further  proceedings  were  stayed.  Of 
course,  the  de&ulter  was  ordered  to  pay 
the  costs,  such  as  he  could  be  made  to  pay 
— that  is  to  say,  the  party  and  party  costs 
of  the  litigation  which  was  necessary  for 


the  obtaining  of  that  order ;  but  there  are 
other  costs — ^namely,  the  extra  costs  as 
between  solicitor  and  client — which  he 
cannot  be  ordered  to  pay,  and  there  is 
nobody  to  pay  them  except  the  plaintiffs 
themselves,  and  the  plaintiffs  themselves 
must  pay  them  out  of  their  own  interest, 
and  that  is  what  is  provided  for.  Not  a 
word  of  any  kind  is  said  about  the 
solicitor's  rights.  I  should  infer  irouk 
that,  that  his  rights,  whatever  they  were, 
were  not  intended  to  be  interfered  with. 
I  suppose  that  it  might  have  been  made  a 
term  of  the  agreement  that  the  solicitor 
should  give  up  his  claims  as  against  the 
fund,  whatever  they  might  be,  and  how- 
ever valuable  they  might  be,  but  I  think 
a  judgment  of  the  Court  requiring  him  to- 
do  a  very  unusual  thing  would  have  taken 
care  to  have  made  it  perfectly  plain ;  I  do 
not  know  how  it  could  have  been  done 
better  than  by  getting  a  release  from  the 
solicitor  and  having  it  entered  in  the 
order,  or  by  getting  the  solicitor  to 
appear  by  counsel  and  consent  to  the 
decree,  and  then  making  an  order  against 
him  personally  that  he  should  not  have 
recourse  to  the  infants'  fund  for  the  pur- 
pose of  his  charges.  Nothing  of  the  sort 
was  done,  and  I  must  conclude  that  nothing 
of  the  sort  was  intended  to  be  done.  At 
all  events,  the  solicitor  is  not  bound  in 
any  way  in  this  order,  and  I  agree  to 
what  has  been  suggested  as  the  proper 
order  to  be  made  in  this  case. 

Vaughan  Williams,  L.J.  —  I  agree, 
and  I  only  want  to  add  that  on  the 
affidavits  it  was  suggested  that  there  was 
some  bargain  entered  into  whereby  the 
solicitor  gave  up  his  lien.  Counsel  for  the 
plaintiffs  did  not  argue  that  point,  and  as 
a  matter  of  fact  the  affidavits  did  not 
support  that  contention  at  all.  The 
solicitor  has  not  by  the  terms  of  the 
order  lost  his  lien.  That  lien,  of  course, 
is  a  lien  limited  to  the  interests  of  the 
clients  for  whom  he  acted.  With  that 
exception,  I  do  not  understand  that  we 
are  at  present  called  upon  to  express  any 
judgment  as  to  what  may  be  the  effect  of 
the  declaration,  or  whether  or  not  there 
are  any  incumbrances  overriding,  or  any 
intei*eets  of  his  clients,  which  cannot  be 
got  rid  of. 
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Warrvngion,  Q.C, — The  decision   is  as 
to  the  lien  on  the  plaintiffs'  shares  only  1 

Lord  Alyersttone,  C.J. — Yes. 

Appeal  allowed. 


Solicitors — Gibson,  Usher  &  Co.,  for  appellant ; 
Wetherfield,  Son  &  Baincs,  for  plaintiffs; 
Lamb,  Son  k,  Prance,  for  trustees. 

[Reported  hy  A.  J.  Ball,  Esq.^ 
BarrUter-at'Lam. 


,J.    ) 
,27.) 


FO8TBR  V.   NEW  TRINIDAD 
LAKE  ASPHALT  CO. 


Byrne,  J 

1900 
Nov.  23, 

Company — Dividends — Profits — A  cere- 
Hon  to  Capital — Injurustwii. 

In  1897  the  defendant  company  pur- 
chased the  property  and  assets  of  another 
company,  Am^mg  the  property  and  assets 
so  punJiased  was  a  debt  of  100,000  dollars 
secured  hy  promissory  notes.  This  debt 
and  the  notes  voere  not  specifically  men- 
tioned in  the  agreement  for  sale.  Sub- 
sequently new  promissory  notes  toere  given 
to  the  defendant  company  for  127,000 
dollars,  being  the  amount  of  the  old  debt 
and  notes  and  interest  accrued  in  respect 
thereof.  In  respect  of  the  new  notes  the 
defendant  company  received  26,258^.  16«. 
English  currency.  It  did  not  appear  that 
the  amount  of  these  notes  had  ever  been 
included  in  any  balanoe-sheet : — Held,  that 
an  interlocutory  injunction  must  be  granted 
restraining  the  defendants  from  distribuling 
as  dividend  so  much  of  the  aanount  re- 
ceived as  represented  the  original  debt  of 
100,000  dollars  (to  which  the  plaintiffs 
limited  their  claim)  without  having  regard 
to  the  value  of  the  total  capital  assets  of  the 
d^endant  company,  and  the  result  of  the 
yeaa^s  tradino. 

In  the  year  1894  an  Amei-ican  company 
(which  for  convenience  of  reference  is 
hereafter  styled  the  old  company)  ac- 
quired the  stock  and  bonds  of  the  New 
York  and  Bermudez  Co.,  and  also  a 
debt   of   100,000  dollars    due  from    the 


latter  company,  which  had  made  and 
issued  its  promissory  notes  for  the  amount. 
In  1897  the  defendant  company  (which 
was  an  English  company)  purchased  the 
property  and  assets  of  the  old  company. 
The  property  and  assets  so  acquired  were 
described  by  reference  to  a  schedule  to 
the  agreement  for  the  sale  and  purchase^ 
which  schedule,  although  enumerating  as 
assets  {inter  alia)  a  quarter  of  a  million 
dollars'  worth  of  shares  in  the  New  York 
and  Bermudez  Co.,  and  an  item  of  so 
small  a  value  as  7^  dollars,  did  not  specifi- 
cally refer  to  the  debt  or  the  promissory 
notes.  On  December  31,  1899,  the  New 
York  and  Bermudez  Co.  gave  to  the  de- 
fendant company  (in  substitution  for  the 
promissory  notes  made  to  the  old  company) 
new  promissory  notes  for  127,000  dollars. 
The  excess  of  27,000  dollars  over  the 
amount  of  the  old  promissory  notes  re- 
presented interest  accrued  due  in  respect 
thereof.  The  new  promissory  notes  had 
been  met,  and  it  was  proposed  to  treat  the 
money  received  (amounting  to  26,2582. 16«. 
English  currency)  as  available  for  dividend. 
The  present  proceedings  were  com- 
menced on  behalf  of  debenture-holders, 
and  by  one  of  the  shareholders,  who  sued 
in  a  representative  capacity,  to  restrain 
the  division  of  so  much  of  the  26,2582.  I6s, 
as  represented  the  100,000  dollars,  with- 
out reference  to  the  other  business  and 
assets  of  the  company.  The  case  now 
came  on  upon  an  application  for  an  inter- 
locutory injunction. 

Levett,  Q.C,  and  Cassel,  for  the  plaintifis. 
— The  proposed  division  is  uUra  vires. 
Lubbock  V.  British  Bank  of  South  America 
[lS92]  ^  is  distinguishable.  There  a  sale  of 
an  asset  disclosed  a  profit ;  here  there  is 
an  asset  which  was  thought  to  be  worth 
nothing,  but  which  has  turned  out  in  the 
event  to  be  worth  something.  There  is 
no  appreciation  available  for  dividend 
until  you  make  up  the  depreciation  in 
value  of  the  other  items  of  capital. 

Mulligan,,  Q.C,  and  J,  I,  Stirling,  for 
the  defendants. — Lubbock  v.  British  Bank 
of  South  America  ^  is  in  point.  The  par- 
ticularity with  which  the  schedule  is  drawn 
shews  that  only  scheduled  items  were  to 
be  regarded  as  capital.  The  balance- 
(1;  61  L.  J.  Ch.  498  ;  [1892]  2  Ch.  198. 
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-  sheets  ai*e  not  in  evidence,  but  it  could  be 
shewn  that  the  100,000  dollars  were  never 
intended  to  be  treated  as  capital,  and  in 

rlact  have  never  appeared  in  any  balance- 
sheet.  It  is  not  necessary  that  it  should 
be  profit  earned  in  the  business,  it  is  suffi- 
cient that  it  should  be  an  increase  in  the 

•  assets  within  the  year.     The  real  test  is 
^  whether  the  capital  is  diminished  so  that 

the  security  of  the  creditors  is  impaired. 
(Upon  the  question  of  profits  available  for 
"dividend  they  referred  to  Dent  v.  London 
Tramway  Go.  [isso]^  and  Buckley  on  the 
Companies  Acts  (7th  ed.),  pp.  554,  558, 
and  559.) 

Levettf   Q,C»^  in  reply. — It  is  obvious 
'  that  the  schedule  ia  a  mere  estimate.      It 

•  Uoes  not  include  the  promissory  notes,  and 
yet  includes  as  an  item  of  value  the  shares 

-of  the  company  liable  on  the  promissory 

•  notes.     Increase   of   estimated    value  of 

•  assets  cannot  be  divided  as  profits. 

Cur,  adv.  vuU, 

Byrne,  J.,  after  stating  the  &cts  to  the 
effect  above  set  out,  and  observing  that, 
as  regards  the  plaintiff  shareholder,  he 
treated  the  application  as  one  to  restrain 

•  an  uUra  vires  payment,  continued  :  I  have 
not  now  to  consider  whether  or  not  the 
amount  in  question  may  properly  be 
brought  into   the    next   profit  and  loss 

'•account,  but  simply  whether  or  not  the 
amount  may  be  divided  as  profit,  with- 
out regard  to  the  present  value  of  the 

'  total  capital  assets,  and  whatever  the 
result  of  the  year's  trading  may  be.      No 

•question  is  raised  as  to  so  much  of  the 
sum  as  represents  interest,  the  point  at 

>  issue  being  as  to  the  amount  representing 

,^rincipal  of  the  debt.  There  is  no  doubt 
that  the  debt  was  included  in  the  assets 

•  originally    purchased    by    the  defendant 

•  company,  and  as  such  formed  part  of  its 
original  capital  assets,  but  it  is  argued 

'that  as  the  debt  was   not  regarded,  or 

'treated,  as  an  asset  of  any  value  upon  the 

purchase,  and   as   it    has   not   appeared 

•  in    the    former    balance-sheet    as    part 

•  of  the  assets  of  the  company,  and 
.  as  the  only  entry  in  relation  to  it  in  the 
'  books  of  the  company  is  a  journal  entry 

•  carrying  the  notes  to  a  profit  and  loss 
.  account,  it  ought  to  be  regarded  as  a 

(2)  50  L.  J.  Oh.  190;  16  CIi.  D.  344. 


windfiill  in  the  nature  of  an  unexpected 
profit,  and  that  it  is  consequently  divisible 
amongst  the  shareholders.  I  cannot 
accept  this  view.  It  is  true  that  the 
agreement  for  sale  does  not  enumerate  the 
debt  or  notes  in  question  in  the  schedule 
which  purports,  according  to  its  heading, 
to  be  a  statement  of  assets  and  liabilities 
of  the  old  company.  That  schedule  is,  as 
appears  by  clause  1  of  the  agreement,  an 
enumeration  of  mattere  and  things  which 
the  vendor  warranted  to  be  included  in 
the  property  sold,  or  the  equivalent  in 
value  thereof.  Some  of  the  items  men- 
tioned in  the  schedule  may  have  been 
overvalued,  some  undervalued,  and  no 
doubt  fluctuations  in  value  of  the  assets 
have  supervened ;  but  the  amount  of  this 
debt,  which  has  since  been  realised  by 
payment,  is  a  distinct  item  of  the  property 
purchased.  It  appears  to  me  that  the 
amount  in  question  is  prima  fade  capital, 
and  that  I  have  no  evidence  which  would 
justify  me  in  saying  that  it  has  changed 
its  character  because  it  has  turned  out  to 
be  of  greater  value  than  had  been  expected. 
It  was  urged  for  the  defendants  that  the 
amount  applied  in  payment  of  the  debt 
was  money  earned  by  the  New  York  and 
Bermudez  Co.  by  favour  of  the  defendant 
company,  and  represents  a  profit  which 
would  otherwise  have  been  earned  by  the 
defendant  company,  and,  furthermore, 
that  such  money  might  have  been  applied 
by  the  New  York  and  Bermudez  Co.  in 
payment  of  a  dividend  on  the  shares  in 
that  company,  in  which  case  the  defendant 
company,  as  owning  9,842  shares  out  of 
a  total  of  10,000  in  that  company,  would 
have  received  the  greater  portion  as 
income.  I  am  unable  to  follow  this  argu- 
ment. I  do  not  see  how,  for  the  purposes 
of  the  present  motion,  I  can  have  regard 
to  the  fact  that  some  other  course  of 
dealing  by  the  debtor  company  would  have 
lefb  the  debt  still  outstanding  and  would 
have  produced  more  income  for  the  de- 
fendant company.  I  think  that  I  ought 
to  grant  an  injunction  until  judgment  or 
further  order  to  restrain  the  defendants 
from  distributing  the  100,000  dollars  as 
dividend  without  reference  to  the  other 
business  or  assets  of  the  defendant  com- 


pany, 


I  must  not,  however,  be  understood  as 
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determining  that  this  sum  or  a  portion  of 
it  may  not  properly  be  brought  into  profit 
and  loss  account,  or  be  taken  into  account 
in  ascertaining  the  amount  available  for 
dividend.  That  appears  to  me  to  depend 
upon  the  result  of  the  whole  accounts  for 
the  year.  It  is  clear,  I  think,  that  an 
appreciation  in  total  value  of  capital  assets, 
if  duly  realised  by  sale  or  getting  in  of 
some  portion  of  such  assets,  may  in  a 
proper  case  be  treated  as  available  for 
purposes  of  dividend.  This,  I  think,  is 
involved  in  the  decision  in  the  case  of 
Lubboekv.  British  Bank  of  South  America,^ 
cited  with  approval  by  Lord  Lindley  in 
Verner  v.  General  and  Commercial  In- 
vestment Trust  [l894],^  where  he  says: 
"  Moreover,  when  it  is  said,  and  said 
truly,  that  dividends  are  not  to  be  paid 
out  of  capital,  the  word  '  capital '  means 
the  money  subscribed  pursuant  to  the 
memorandum  of  association,  or  what  is 
represented  by  that  money.  Accretions 
to  that  capital  may  be  realised  and  turned 
into  money,  which  may  be  divided 
amongst  the  shareholders,  as  was  decided 
in  Lribhock  v.  British  Bank  of  Sovlh 
America.^"  If  I  rightly  appreciate  the 
true  effect  of  the  decisions,  the  question 
of  what  is  profit  available  for  dividend 
depends  upon  the  result  of  the  whole 
accounts  (capital  as  well  as  profit  and  loss) 
fairly  taken  for  the  year ;  and  although 
dividends-  may  be  paid  out  of  earned 
profits  in  proper  cases,  even  where  there 
has  been  a  depreciation  of  capital,  I  do  nob 
think  that  a  realised  accretion  to  the  esti- 
mated value  of  one  item  of  the  capital 
assets  can  be  deemed  to  be  profit  divisible 
amongst  the  shareholders  without  refer- 
ence to  the  result  of  the  whole  accounts 
fairly  taken. 


Solicitors — W.  H.  Paterson ;  Ashurst,  Moms, 
Crisp  k,  Co. 


[Reported  by  A.  E.  Randall,  Esq,, 
Barrigter'at'La/fc, 


(3)  63  L.  J,  Ch.  456 ;  [1894]  2  Ch.  239. 


Kbkewich,  J. ") 

1900.  >  HALBOT  V,   LENS. 

Dec.  6,  18.    ) 

Principal  and  Agent — Contract — Signa- 
ture— Warranty  of  Authfyrity — Miarepre- 
sentation  of  Fact — Damages. 

In  order  to  enable  a  plainUff  to  main-- 
tain  an  action  for  damages  against  a 
defendant  who  has  purported  to  sign  a 
contract  on  behalf  of  an  alleged  principal,.. 
the  plaintiff  must  prove  a  representation 
by  the  defendant  that  he  was  authorised  so- 
to  sign  when  in  fact  he  was  not  aiUho- 
rised,  and  that  stich  misrepresentation  was 
believed. 

CoUen  V.  Wright  (27  L.  J.  Q.B.  215;  , 
8  E.  &  B.  647)  must  oe  considered  as  hav- 
ing overruled  Smout  v.  Ilbery  (12  L.  J. 
Ex.357;  10  M.  &  W.  1). 

Prior  to  August,   1899,  the   plaintifi*,.. 
Eugene  Louis  Halbot,  carried  on  business'  > 
in  co-partnership  with  the  first  defendant, 
Bernard  Clarke  Lens,  as  merchants  at 
Bradford,  under  the  style  of  Halbot  h. 
Lens.     In  August,  1899,  an  arrangement 
was  come  to  between  the  firm  and  its 
creditors,  whereby  the  latter  agreed  to  - 
accept  a  composition  of  12«.  in  the  pound.. 
At  this  time  the  firm  was  indebted  to  its 
bankers  in  the  sum  of  15,000Z.,  for  which 
the  bankers  held  a  joint  guarantee  of / 
B.  C.  Lens  and  Ethel  Clarke  Lens,  his 
wife  (who  was  also  a  defendant),  for  4,000?. 
The  bank  also  held  a  guarantee  of  Dr.. 
Thomas  Clarke  (father  of  Mrs.  Lens)  for 
5,000?.     On  September  1,  1899,  an  agree- 
ment was  entered  into,   signed   by  the 
plaintiff  and  the  defendant  B.  C.  Lens,, 
the  latter  signing  ^*  for  self  and  wife  and. 
Dr.  Clarke."     This  agreement  was  called  ' 
a    ^*  memorandum    as  to  understanding 
arrived  at  1st  Sep.  1899,"  and  related  to  - 
the  way  in  which  the  business  was  to  be  • 
wound  up  and  the  assets  to  be  dealt  with  /. 
by  the  two  partners.    Halbot  was  to  take 
over  the  business,  and  B.  C.  Lens  was  to  • 
take  certain  assets  and  to  pay  the  com- 
position and  settle  claims.     Clause  3  pro- 
vided as  follows:   ^'AU  claims   (if  any)^ 
made  or  existing  by  Dr.  Clarke,  or  Mrs. 
Lens,  against  Mr.  Halbot,  to  be  released." 
Dr.  Clco'ke  never  gave  any  authority  to  - 
the  defendant  B.  C.  Lens  to  sign  on  his 
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behalf,  and  both  the  plaintiff  and  the 
defendant  knew  this,  and  also  that  Dr. 
Clarke  had  declined  to  assent  to  the  agree- 
ment. Mrs.  Lens,  in  the  witness-box, 
declared  that  she  never  gave  her  husband 
authority  to  sign  the  agreement.  B.  C. 
Lens  thought  that  he  had  this  authority,  or 
that,  in  any  case,  Mrs.  Lens  would  ratify 
the  bargain.  The  agreement  was  acted 
upon  by  the  plaintiff  and  the  defendants, 
and  B.  C.  Lens  proceeded  with  the  liqui- 
dation of  the  affairs  of  the  firm,  and 
threatened  to  leave  the  liability  of  the 
plaintiff  to  Dr.  Clarke  unsatisfied. 

The  plaintiff  brought  this  action  and 
claimed,  inter  alia^  a  declaration  that, 
under  the  agreement,  the  defendants,  or 
one  of  them,  were  bound  to  procure  the 
release  by  Di*.  Clarke  of  all  claims  existing 
by  him  against  the  plaintiff,  and  to  in- 
demnify the  plaintiff  therefrom,  specific 
performance  of  the  agreement,  damages. 


Warrington^  Q.C.,  and  BeddaU,  for  the 
plaintiff. — The  construction  of  this  agree- 
ment cannot  be  altered  by  parol  evidence, 
and  by  the  agreement  B.  C.  Lens  under- 
took to  procure  a  release  for  the  benefit 
of  the  plaintiff,  and  warranted  his  autho- 
rity to  sign  the  document  on  behalf  of 
Dr.  Clarke.  For  that  he  is  liable  in 
damages  for  breach  of  the  warranty — 
Gollm  v.  Wright  [l867].» 

The  right  of  the  other  contracting  party 
is  to  be  put  into  the  position  he  would 
have  occupied  if  the  principal  had  been 
himself  bound  by  the  document.  That  is 
clearly  established  by  the  case  of  NaUontd 
Coffee  Palace  Co.,  In  re;  Panmure,  ex 
parte  [l883],^  where  the  principle  of  the 
measure  of  damages  is  also  laid  down. 
With  regard  to  Mrs.  Lens,  as  she  did  not 
authorise  her  husband  to  sign,  the  plain- 
tiff's remedy  remains  against  B.  C.  Lens 
for  breach  of  warranty  of  authority  to 
sign. 

[KEKKwrcH,  J. — ^The  action  therefore 
fails  as  against  Mrs.  Lens.] 

Renehaw,  Q.C,  and  T.  T,  Me^ld,  for 
the  defendants. — With  regard  to  the  case 
made  in  respect  of  Dr.  Clarke,  the  law  is 
laid  down  in  the  case  of  Smout  v.  Ilberff 

(1)  27  L.  J.  Q,B.  216;  8  B.  &  B.  647. 

(2)  53  L.  J.  Oh.  57;  24  Ch  D.  367. 


[1842] .3  If  both  parties  know  that  there 
was  no  authority  for  one  of  them  to  sign 
for  an  absent  principal,  there  can  be  no 
misrepresentation,  which  is  the  foundation 
of  such  an  action  as  this — Beattie  v.  Ehwry 
{Lord)  [1872].^ 

The  defendant  B.  C.  Lens  appears  to 
have  signed  for  Dr.  Clarke  for  what  it 
was  worth,  in  the  hope  that  Dr.  Clarke 
might  subsequently  assent.  But  that  is 
not  enough  to  render  him  liable  in  this 
action. 

Warrington^  Q.G.,  replied. 

Ctur,  adv,  vuU, 

Dec.  18. — Kekewich,  J. — Before  dis- 
cussing the  question  which  was  mainly 
argued  before  me,  and  which  is  one  of  con- 
siderable importance,  I  must  deal  with  the 
point,  urged  on  behalf  of  the  plaintiff,  turn- 
ing upon  the  construction  of  the  third 
clause  of  the  memorandum  of  September  1, 
1899.  That  memorandum  was  intended  to 
operate  as  an  agreement,  and  it  is  pro- 
perly pleaded  in  the  statement  of  claim  as 
an  agreement ;  but  it  is  not  beside  the 
question  to  observe  that  it  is  not  expressed 
to  be  made  between  parties,  and  is  en- 
titled *'  Memorandum  as  to  understand- 
ing arrived  at  on  1st  September,  1899," 
from  which  it  might  be  inferred  that  the 
document  was  intended  to  contain  the 
terms  on  which  an  agreement  was  to  be 
made,  rather  than  the  agreement  itself. 
Clause  3  of  the  agreement  runs  thus  : 
^^  All  claims  (if  any)  made  or  existing  by 
Dr.  Clarke,  or  Mrs.  Lens,  against  Mr. 
Halbot  to  be  released."  The  argument 
on  behalf  of  the  plaintiff  was  that,  inas- 
much as  Mr.  Halbot  was  to  be  released, 
therefore  this  expressed  an  agreement  by 
Mr.  Lens  that  he  would  procure  a  release 
for  the  benefit  of  Mr.  Halbot.  I  do  not 
think  that  a  fair  construction  of  the 
clause  standing  alone.  It  is  not  expressed 
as  an  agreement  that  any  one  person 
would  procure  a  release,  but  rather  as  a 
condition  of  the  entire  agreement  that 
there  should  be  some  release ;  and  by 
referring  to  other  clauses  of  the  agree- 
ment it  is  seen  that  when  it  was  intended 
that  anything  should  be  done  by  either 

(3)  12  L.  J.  Ex.  357 ;  10  M.  &  W.  1. 

(4)  41  L.  J.  Ch.  804;  L.  R.  7  Ch.  777. 
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Mr.  Halbot  or  Mr.  Lens  it  was  so  stated 
in  plain  language. 

But  now  we  come  to  the  question 
whether  the  defendant  Lens  is  liable  in 
damages  to  the  plaintiff  for  not  having 
procured  the  concurrence  of  Dr.  Clarke 
and  Mrs.  Lens,  on  the  ground  that  he 
purported  to  sign  the  memorandum  on 
their  behalf  as  well  as  on  his  own.  It 
is  agreed  that  the  law  on  this  subject  is 
adequately  expounded  in  the  judgments  in 
CoUen  V.  Wright.^  A  study  of  the  judg- 
ments delivered  in  the  Queen's  Bench  and 
in  the  Exchequer  Chamber  shews  that 
there  was  no  doubt  in  the  mind  of  any  of 
the  Judges  what  was  the  question  calling 
for  decision  ;  and,  indeed,  this  is  as  clearly 
stated  in  the  dissentient  judgment  of 
Chief  Justice  Cockbum  as  it  is  in  the 
judgment  of  the  majority  of  the  Court  of 
Exchequer  Chamber  delivered  by  Mr. 
Justice  Willes.  I  could  cite  many  pass- 
ages by  way  of  illustration,  but  I  will 
tflJce  one  only  from  the  judgment  of  Chief 
Justice  Cockburn,  where  he  says  :  *'  The 
proposition  we  are  called  upon  to  affirm  is, 
that  by  the  law  of  England  a  party 
making  a  contract  as  agent  in  the  name 
of  a  principal  impliedly  contracts  with 
the  other  contracting  party  that  he  has 
authority  from  the  alleged  principal  to 
make  the  contract,  and  that,  if  it  turns 
out  that  he  has  not  this  authority,  he  is 
liable  in  an  action  on  such  implied  con- 
tract." That  proposition  was,  in  effect, 
affirmed  by  the  Court  of  Queen's  Bench 
and  by  the  majority  of  the  Court  of 
Exchequer  Chamber.  That  decision  does 
not  proceed  on  the  footing  of  there  having 
been  any  wrong  or  omission  of  right  on 
the  part  of  the  agent  in  order  to  make 
him  personally  liable  on  a  contract  made 
in  the  name  of  his  principal ;  and  the 
judgment  in  Smcut  v.  Ilbery,^  which  was 
delivered  fifteen  years  before  CoUen  v. 
Wrigkiy^  must,  I  think,  be  taken  to  be 
overruled  by  the  later  case. 

The  oondasion,  therefore,  is  that,  in 
order  to  enable  a  plaintiff  to  maintain  an 
action  on  such  acontracty  he  m\ist  prove  a 
misrepresentation  in  fact — ^that  is  to  say, 
a  representation  by  the  defendant  that  he 
was  authorised  to  sign  on  behalf  of  an 
alleged  principal  when,  in  &ct,  he  was 
not  so  authorised,  but  he  need  not  prove 


that  this  misrepresentation  was  due  to  an 
omission  or  wrong  of  the  party  signing. 
The  decision  in  CoUen  v.  Wright  ^  is  briefly 
summarised  on  these  lines  by  Lord  Jus- 
tice Mellish  in  Beattie  v.  Ehury  (Lord),^ 
to  which  case  I  must  again  presently 
refer.  If,  therefore,  the  case  against  the 
defendant  Lens  simply  is  that,  having  no 
authority  to  sign  on  behalf  of  his  wife  or 
Dr.  Clarke,  he  nevertheless  has  signed — 
as  in  fact  he  did — as  their  agent,  he  must 
be  regarded  as  having  entered  into  a  con- 
tract that  he  had  authority  so  to  sign — 
that  is,  to  bind  them ;  and  if  there  were 
no  such  authority,  he  must  be  held  to 
have  made  a  misrepresentation  in  &ct 
which  renders  him  liable  to  an  action  on 
the  implied  contract. 

The  defendant  Ethel  Clarke  Lens  never 
authorised  her  husband  to  sign  the  memo- 
randum on  her  behalf,  or  to  agree  to  its 
terms.  He  thought  that  he  had  such 
authority,  or  that  she  would  ratify  his 
bargain,  and  the  plaintiff  apparently  took 
this  for  granted.  The  proposition  affirmed 
by  CoUen  v.  Wright  ^  is  directly  applicable, 
and  the  plaintiff  is  entitled  to  judgment 
on  that  footing.  There  was  some  discus- 
sion about  the  measure  of  damages,  but 
the  principle  is  well  settled,  and  I  do  not 
anticipate  any  difficulty  in  applying  it  to 
the  case  in  dispute.  Therefore  I  say  no 
more  about  that  now. 

The  case  against  the  defendant  Lens 
on  the  alleged  misrepresentation  that  he 
had  authority  to  sign  for  Dr.  Clarke 
stands  on  a  different  footing.  The  result 
of  the  evidence  is,  I  think,  clearly  to 
establish  that  both  the  plaintiff  and  the 
defendant  Lens  equally  knew,  not  merely 
that  the  defendant  Lens  had  no  authority 
to  bind  Dr.  Clarke,  but  that  Dr.  Clarke 
had  positively  declined  to  assent  to  the 
terms  of  the  agreement,  so  far  as  they 
affected  him.  Is  it  possible,  under  these 
circumstances,  to  say  that  the  defendant 
Lens  made  a  representation  of  fact? 
There  is  a  passage  in  the  judgment  of 
Lord  Justice  Melhsh  in  Beattie  v.  Ehury 
(Lord)  ^  which,  to  my  mind,  throws  much 
light  on  this  question.  It  is  as  follows  : 
''  But  if  those  cases  "  (meaning  the  case  of 
CoUen  V.  Wright  *  and  the  others  there 
mentioned) ''  are  examined  it  will  be  found 
in  all  of  them  that  there  was  a  misrepre- 
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sentatioD  in  point  of  &ct  as  to  the  agent 
having  ponrer  to  bind  his  principal,  and 
though  I  have  not  found  any  case  in  the 
Courts  of  law  on  the  question,  I  have  no 
doubt  myself  that  it  would  be  held  that  if 
there  is  no  misrepresentation  in  point  of 
fact,  but  merely  a  mistake  or  misrepre- 
sentation in  point  of  law,  that  is  to  say, 
if  the  person  who  deals  with  the  agent 
is  fully  aware  in  point  of  fact  what  the 
extent  of  the  authority  of  the  agent  is  to 
bind  his  principal,  but  makes  a  mistake  as 
to  whether  that  authority  is  sufficient  in 
point  of  law  or  not,  under  those  circum- 
stances I  have  no  doubt  that  the  agent 
would  not  be  liable/'  The  case  put  by 
the  Lord  Justice  is  not  on  all-fours  with 
the  one  I  have  to  deal  with  here ;  but  it 
strongly  accentuates  the  position  that,  in 
order  to  maintain  such  an  action,  there 
must  be  misrepresentation  in  fact,  trusted 
by  the  person  to  whom  it  is  made  ;  and  I 
cannot  myself  see  how  a  man  can  be 
properly  said  to  have  made  such  a  repre- 
sentation when,  in  truth  and  substance, 
he  has  said,  "  Although  I  will,  if  you  wish 
it,  sign  this  on  behalf  of  the  alleged 
principal,  I  tell  you  plainly  that  I  have 
not  authority  from  him  to  do  so,  and  have 
every  reason  to  believe  that  such  autho- 
rity will  not  be  forthcoming."  A  man,  of 
course,  might  say,  "  I  have  no  authority, 
and  probably  cannot  obtain  such  authority, 
but  yet  I  will  contract  to  obtain  it  and 
run  the  risk  of  damages."  Such  a  con- 
tract is  conceivable,  and  would  be  good  in 
law,  but  ought  not,  I  think,  to  be  in- 
ferred except  from  facts  leading  directly 
to  that  conclusion,  and  I  do  not  find  those 
£Eu;ts  here.  I  think  it  far  more  likely 
that  it  was  agreed  between  the  parties 
that  the  defendant  Lens  should  add  his 
signature  on  behalf  of  Dr.  Clarke  for 
what  it  was  worth,  each  party  recognising 
that  it  was,  in  all  probability,  worth  no- 
thing. In  my  judgment,  therefore,  the 
plaintiff  has  £Biiled  to  establish  misrepre- 
sentation of  fact  against  the  defendant 
Lens  as  regards  his  signature  on  behalf 
of  Dr.  Clarke,  and  the  action  is  not  main- 
tainable to  that  extent. 

The  result  is  that  the  plaintiff  has  suc- 
ceeded in  part,  and  failed  in  part.  I  do 
not  see  my  way  to  distribute  the  costs 
otherwise  than  on  the  principle  of  equality 


and  the  plaintiff  will  therefore  have  such 
judgment  as  he  is  entitled  to  without 
costs. 

Solicitors — Clarke  k  Blandell,  agents  forGordonv 
Hunter  Sc  Macmaster,  Bradford,  for  plaintiff ; 
Nussey  &  Fellowes,  agents  for  Vint»  Parkin- 
son, Hill  &  Killick,  Bradford,  for  defendants. 

[Reported  by  G.  Macan,  Esq., 
Barruter-at'  Lam, 


KeKBWICH,  J.  ^  BAGOT     PNEUMATIC      TYRE 
1900.  >     CO.  V,  CLIPPER  PNEUMATIC 

Dec.  5.  3     TYRE   CO. 

Company— Contract  toith  Third  Person 
for  Intended  Company — Privity — Inferred 
Contract — Adoption — Right  of  Action, 

On  March  3,  1897,  the  plainHfe  agreed 
voith  A  to  grant  to  him,  or  to  an  intended 
company  {the  defendants),  an  exdusive 
licence  to  vse  certain  ptUente,  in  considera- 
tion of  payments  to  be  made  of  a  propor- 
tion of  its  profits  by  the  company  tohen 
formed.  On  March  5,  1897,  A  agreed  to 
seU  to  B,  on  behalf  of  the  proposed  com- 
pcmy,  this  agreement  and  eailusive  licence, 
together  with  others,  fw  120,000/.  The 
compcmy  was  incorporated  on  March  8, 
1897,  and  a  month  kUer  adopted  the 
agreement  of  March  5,  1897.  By  their 
balance  sheet  of  October,  1899,  which  shewed 
large  profits,  Hie  defendants  claimed  to 
write  off  3,000Z.  as  depreciation  and 
towards  the  uUimaie  extinction  of  the 
cost  of  the  Ueences  and  contracts.  In  an 
action  by  the  plaintiffs  to  test  the  vcdidity 
of  this  claim, — Held  {following  the  de- 
cision in  Northumberland  Avenue  Hotel 
Co.,  In  re  (33  Oh.  D.  16),  and  distin- 
guishing Howard  v.  Patent  Ivory  Manu- 
facturing Co.  (57  L.  J.  Ch.  878;  38 
Ch.  D.  156)),  that  there  being  no  direct 
privity  of  contract  between  the  plaintiffe 
and  defendants,  and  no  contract  which 
could  be  inferred  or  considered  as  having^ 
bee9i  adopted  by  the  conduct  of  the  defen- 
dants, the  plaintiffs  had  no  right  of  action 
against  them. 

On  March  3,  1897,  the  plaintiflb 
entered  into  a  written  a^^reement  with 
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Thomas  Couchman  Phelps  that  they 
would  grant  to  him,  or  to  the  company 
therein  mentioned  (being  the  defendant 
company,  which  was  not  then  incorpo- 
rated), an  exclusive  licence,  in  the  form 
specified  in  a  schedule,  to  use  certain 
patents  of  the  plaintiffs ;  and  he,  on  the 
other  hand,  entered  into  certain  con- 
tracts with  the  plaintiffs.  The  considera- 
tion for  this  agreement  was  that,  after 
providing  for  payment  to  the  shareholders 
of  the  proposed  company  by  T.  C.  Phelps 
in  each  year  of  a  cumulative  preferential 
dividend  equal  to  8Z.  per  cent,  on  a 
capital  of  150,000Z.,  and  after  such  sum 
as  the  directors  of  the  company  should 
think  fit  to  set  aside  as  a  reserve  fund, 
the  company  should  pay  to  the  plaintiffs 
in  each  year  out  of  their  remaining  profits 
available  for  dividend  a  sum  equal  to  8Z. 
per  cent,  upon  a  fixed  capital  of  I50,000Z., 
but  such  yearly  payment  was  only 
to  be  payable  in  case  the  remaining 
net  profits  for  the  particular  year  were 
sufficient  to  pay  the  same;  and,  after 
providing  for  payment  of  the  above 
sums,  the  plaintiffs  should  be  entitled  to 
receive  a  further  sum  equal  to  one-half 
of  the  balance  (if  any)  of  net  profits  of 
the  company  available  for  dividend  in 
each  year.  It  was  also  provided  that  the 
plaintiffs  should  accept  the  cei'tificate  of 
the  auditors  of  the  company  on  all  matters 
of  accounts  and  net  profits  available  for 
dividend,  and  it  was  expressly  declared 
that  T.  C.  Phelps  should  have  the  right 
to  assign  the  agreement  and  the  licence 
to  a  company  then  in  course  of  forma- 
tion, and  that,  upon  the  adoption  thereof 
by  such  company,  the  same  should  be 
binding  and  effective  as  if  such  company 
bad  been  named  in  lieu  of  T.  C.  Phelps. 

By  a  written  agreement  of  March  5, 
1897,  made  between  T.  C.  Phelps  of  the 
one  part,  and  Ernest  Piercy,  for  and  on 
behalf  of  the  company,  of  the  other  part, 
T.  C.  Phelps  agreed  to  sell  to  E.  Piercy, 
on  behalf  of  such  company,  the  agree- 
ment of  March  3,  1897,  and  the  exclusive 
licence,  together  with  certain  other  licences 
and  contracts,  for  120,000Z.,  to  be  paid  as 
therein  mentioned. 

The  intended  company  was  registered 
on  March  8,  1897,  with  a  capital  of 
150,000Z.,  under  the  name  of  the  Clipper 
Vol.  70.— Chanc. 


Pneumatic  Tyre  Co.,  Lim.  (the  defen- 
dants). On  April  8,  1897,  an  agree- 
ment was  made  between  T.  C.  Phelps, 
E.  Piercy,  and  the  defendants,  under 
which  the  agreement  of  March  5,  1897, 
was  adopted  by  the  defendants  with  a 
certain  modification  as  to  the  mode  of 
payment  of  the  purchase  price,  which 
modification  was  subsequently  rescinded. 
In  pursuance  of  the  agreement  of  March  3, 
1897,  the  plaintiffs  granted  an  exclu- 
sive licence  to  T.  C.  Phelps  of  the  patents 
for  the  term  then  unexpired,  but  no  legal 
assignment  of  the  licence  was  ever 
made  to  the  defendants.  The  defendants 
alleged  that  the  patents  were  of  no  value. 

The  defendants  issued  balance-sheets 
to  their  shareholders  in  March  and  De- 
cember, 1898,  shewing  a  net  profit  of 
2,548Z.,  but  no  dividend  was  paid  or  de- 
clared. In  these  balance-sheets  a  sum 
of  120,0O0Z.  in  respect  of  "  Cost  of  licences 
and  contracts  "  appeared  as  an  asset. 

The  balance-sheet  of  October,  1899, 
disclosed  a  surplus  of  2O,O00Z.,  and  a  sum 
of  3,00OZ.  was  entered  as  "  Amount  written 
off  licences,  &c."  At  the  same  time  a 
letter  was  sent  to  the  plaintiffs,  written 
by  the  direction  of  the  defendants'  board, 
saying  that  their  proposed  future  policy 
was  to  provide,  out  of  profits,  for  the 
depreciation  and  ultimate  extinction  of 
the  sum  of  138,000/.  (being  the  120,000Z. 
and  certain  additions)  at  which  the  licences 
then  stood  in  the  balance-sheet.  This 
letter  also  stated  the  Clipper  Co.  were  not 
using  any  of  the  plaintiffs'  patents,  and 
suggested  a  cancellation  of  the  existing 
agreement. 

The  plaintiffs  then  brought  this  action, 
claiming,  inter  alia,  {a)  a  trading  account 
and  also  a  profit  and  loss  account;  and 
(c)  a  declaration  that  the  defendants,  as 
between  themselves  and  the  plaintiffs, 
were  not  entitled  to  write  off  the  3,000Z. 
against  the  profits  as  depreciation. 

The  defence  was  a  denial  of  the  plain- 
tiffs' right  of  action,  and  a  plea  that  the 
certificates  of  the  auditors  attached  to  the 
balance-sheets  of  the  defendants  were 
proper  and  sufficient  with  regard  to  the 
writing  off  of  the  3,000Z. 

Warrington,  Q.C.,  and  E.  F,  Spenoe^  for 
the  plaintiffs. — The  first  point  is  a  question 
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of  form,  whether  the  plaintiffs  are  en- 
titled to  sue.  There  is  sufficient  evidence 
upon  the  agreements  and  from  the  acts  of 
the  parties  for  the  Court  to  infer  a  con- 
tract between  the  plaintijQTs  and  defendants. 
The  latter  were  equitable  assignees  of 
Phelps's  licence ;  they  acted  under  it,  and 
assented  to  certain  modifications  of  the 
original  agreement.  This  case  does  not 
fall  within  the  decision  in  ^orthumherlcmd 
Avenue  Hotel  Co,,  In  re  [isse]/  but  within 
Howard  v.  Patent  Ivory  Manufacturing 
Co,  [isss].^  Here  there  was,  in  effect, 
an  adoption  of  the  original  agree- 
ment, and  therefore  a  direct  contrac- 
tual obligation  between  the  plaintiffs  and 
defendants.  Another  way  of  stating  the 
case  is  that  Phelps  was  regarded  by  the 
defendant  company  as  a  mere  trustee 
for  the  Bagot  Co.  Either  way,  the  plain- 
tiffs have  a  right  to  sue.  Werderman  v. 
SociitS  Gin^aled'EleetricUe[l88l]  ^  shews 
that  liability  may  attach  to  the  patent 
itself.  Then,  on  the  point  of  substance, 
the  defendants  have  no  right  to  make  this 
deduction  of  3,000/.  The  profits  "  avail- 
able for  dividend  "  means  that  which  it 
is  competent  for  the  company  to  treat  as 
dividend.  It  is  not  compulsory  on  the 
company  to  write  off  for  depreciation — 
Lee  v.  NeuckaXel  Asphdlte  Co,,Lim,  [1889],'* 
and  Vemer  v.  General  and  Commercial 
Investment  Trust,  Lim,  [l894].^ 

Neville,  Q.C.,  and  Sargant,  for  the  de- 
fendants.— There  is  no  cause  of  action 
disclosed.  Even  if  the  plaintiffs  are  right 
in  every  particular,  there  is  no  suggestion 
that  they  will  be  entitled  to  anything 
under  the  first  agreement  until  an  ex- 
tremely remote  period,  if  ever.  But  there 
is  no  privity  of  contract  between  the  two 
companies. 

Nor  can  there  be  ratification  of  a  contract 
made  by  a  trustee  for  an  intended  com- 
pany before  the  company  was  in  existence, 
even  though  it  is  afterwards  incorporated 
— Northumberland  Avenue  Hotel  Co.,  In 
re}  According  to  that  case  no  inference 
can  be  drawn  that  a  new  contract  was 
intended  to  be  entered  into.     The  case  of 

(1)  33  Cb.  D.  16. 

(2)  57  L.  J.  Ch.  878 ;  38  Ch.  D.  156. 

(3)  19  Ch.  D.  246. 

<4)  68  L.  J.  Ch.  408 ;  41  Ch.  D.  1. 
(5)  63  L.  J.  Ch.  456;  [1894]  2  Ch.  239. 


Howard  v.  Patent  Ivory  Manufacturing 
Co?  is  readily  distinguishable,  for  there 
a  contract  was  entered  into  with  Jordan, 
who  was  present  at  the  directors'  meetings, 
and  who  carried  out  the  matter,  and  the 
property  agreed  to  be  sold  was  transferred 
to  the  company. 

With  regard  to  the  writing  off,  these^ 
licences  were  wasting  property  and  would- 
be  absolutely  gone  at  the  end  of  the  term. 
The  auditors'  certificates  are  binding,  under 
the  agreement,  as  to  what  are  '' profits 
available  for  dividend." 

Kekewich,  J. — The  first  point  made 
by  the  defendants  goes  to  the  root  of  the 
plaintiffs'  title.  The  defendants,  in  short, 
say,  "  You  cannot  sue  us  here,  because 
you  have  no  right  of  action."  If  that  is 
decided  in  fsivour  of  the  defendants,  it  is 
unnecessary  to  go  into  the  other  questions 
between  the  parties. 

It  is  not  alleged,  or  even  suggested, 
that  there  is  any  direct  privity  of  contract 
between  the  plaintiffs  and  the  defendants ;. 
but  the  plaintiffs  say  that  they  are  en- 
titled to  sue  by  reason  either  of  a  contract 
inferred,  which  is  a  separate  point,  or  else 
by  reason  of  some  contract  which  is  not 
inferred  from  the  facts,  but  which  is  to  be 
somehow  or  other  imported  into  the  con- 
tracts, although  not  expressed  therein.  I 
must  deal  with  these  two  points  sepa- 
rately. The  first  document  is  the  agree- 
ment of  March  3,  1897.  [His  Lordship 
stated  the  facts  relative  to  the  various 
agreements.]  Assuming  the  result  of  the 
contracts  to  be  that  the  defendants 
became  bound  to  Phelps,  that  carries  us  a 
very  little  way  towards  the  position  that 
the  defendant  company  are  bound  to  the 
plaintiff  company,  with  whom  they  have 
entered  into  no  contract  whatever.  It 
seems  to  me  that  the  facts  of  this  case 
bring  it  directly  within  the  authority  of 
NorUiumI>erland  Avenue  Hotel  Co.,  In  re,^ 
decided  some  fourteen  years  ago,  and 
which  expounded  the  doctrines  which  up 
to  that  time  had  been  regarded  by  the 
Courts  as  perfectly  well  settled,  and 
have  been  so  regarded  ever  since.  I  do- 
not  see  that  there  is  any  distinction  in 
substance  between  that  case  and  this* 
That  case  was  one  which  came  before 
Chitty,  J.,  in  the  first  instance,  and  then 
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before  the  Court  of  Appeal ;  and  the 
Judges  decided  it  on  the  ground  that 
there  was  no  right  of  action  except  by 
privity  of  contract,  and  there  was  no 
privity  of  contract  where  an  agreement 
was  made  by  a  trustee  for  an  intended 
company,  even  although  the  company  had 
been  afterwards  formed.  There  are,  no 
doubt,  distinctions  in  detail  between  the 
two  cases,  but  in  substance  I  think  they 
stand  really  side  by  side. 

Then  it  is  said  that  this  is  not  consis- 
tent with  the  case  of  Hoioard  v.  Patent 
Ivory  Afanufacturing  Go.^  decided  by 
Mr.  Justice  E^y;  or  that,  if  the  two 
cases  are  consistent,  it  is  because  Howard 
V.  Patent  Ivory  Ma/nufaxiwrmg  Go? 
establishes  an  exception  to  the  general 
role  laid  down  by  the  other  case,  and  the 
present  case  comes  within  that  exception. 
Now,  it  is  a  little  difficult,  I  confess,  to 
understand  all  the  facts,  and  the  conclu- 
sion in  Howard  v.  PaterU  Ivory  Mcmu- 
faduring  Go,  ^ ;  but  I  think  I  have 
sufficiently  mastered  it  for  the  present 
purpose,  with  the  assistance  of  counsel. 
Mr.  Justice  Kay  there  came  to  the  con- 
clusion that  there  was  a  contract  to  be 
inferred  between  those  who  were  suing 
and  those  who  were  sued.  He  says :  "  In 
my  opinion  it  is  very  clear  that  there  was 
a  contract  between  Mr.  Jordan  and  the 
company.  That  is  the  only  possible 
inference  I  can  draw  from  the  facts  which 
I  have  stated."  There  was  no  express 
contract.  That  was  not  suggested  there, 
but  from  the  facts  which  he  had  stated 
the  learned  Judge  inferred  a  contract 
which  he  could  not  find  expressed.  It  is 
not,  of  course,  contended  that  a  Judge  or 
a  jury  may  not,  in  a  proper  case,  infer  a 
contract  which  is  not  directly  proved ;  but 
I  venture  to  think  that  in  a  case  of  this 
kind,  without  in  the  slightest  impugning 
the  authority  of  the  case  cited,  one  must 
not  be  hasty  to  infer  a  contract,  especially 
when  you  are  dealing  with  a  corporation 
which  properly  can  only  contract  under 
seal  by  its  directors  in  a  large  number  of 
cases,  and  whose  directors  are  bound  to 
keep  minutes,  so  that  all  the  &icts  ought 
to  be  reduced  into  writing  and  easily 
produced.  Now  where  did  Mr.  Justice 
Kay  in  that  case  infer  a  contract  ?  The 
key  is  to  be    found  in    two    or    three 


words  used  by  the  learned  Judge,  where 
he  says,  after  stating  the  conduct  of  Mr. 
Jordan,  "  Such  a  course  of  conduct  would 
be,  as  I  have  characterised  it  during  the 
argument,  the  most  flagrant  dishonesty." 
That,  no  doubt,  assisted  the  learned 
Judge  to  infer  a  contract,  because  if  there 
was  not  a  contract  which  could  be  enforced, 
there  would  be  the  most  flagrant  dis- 
honesty. Now  I  am  indebted  to  defen- 
dants' counsel  for  having  pointed  out  to 
me  why  and  how  the  Judge  came  to  that 
conclusion.  It  is  tolerably  plain  from 
the  report.  There  were  meetings  of  the 
directors  in  that  case,  and  the  question 
was  whether  Jordan  was  liable,  not 
whether  any  one  else  was  liable.  Jordan 
had  been  present  at  meetings  of  the 
directors,  and  at  those  meetings  not  only 
minutes  were  passed  with  his  assent,  but 
a  modification  was  introduced  with  his 
assent,  the  result  being  that  everything 
went  forward  with  the  intention,  to  which 
ho  was  a  party,  that  he  should  be  the 
performing  party  to  the  contract.  It 
seems  to  me  that,  after  that,  it  was  not 
difficult  for  the  Judge  to  come  to  the 
conclusion  that  a  conti^act  by  Jordan  must 
be  inferred  from  the  facts;  and,  that 
being  so,  there  was  no  diffiulty  in  giving 
the  relief  sought.  Therefore,  in  the  fiirst 
place,  that  case,  is  not  like  this  one,  and  I 
cannot  regard  it  as  being  any  real  excep- 
tion to  ^Northumberland  Avenue  Hotel  Go,, 
In  re.^ 

Then  the  plaintiffs  rely  upon  the  case 
of  Werderman  v.  Societe  Generale  d^JSlec- 
tricite.^  That  again  is  a  very  peculiai 
case,  and  requires  a  little  investigation  in 
order  to  understand  it ;  but  when  once  it 
is  looked  into,  I  do  not  think  it  presents 
any  difficulty  at  all.  I  do  not  think  it 
has  any  real  resemblance  to  the  case  now 
in  hand.  There  was  first  a  question  there 
about  the  right  to  demur  under  the  Judi- 
cature Act.  There  was  also  another 
point  whether  what  had  happened  there 
was  really  a  sale  or  was  an  assignment  not 
by  way  of  absolute  sale,  so  as  to  raise  the 
liabilities  which  were  in  question  there. 
The  Court  of  Appeal  came  to  the  conclu- 
sion that  it  was  not  an  absolute  sale.  It 
is  disposed  of  very  plainly  by  the  conclud- 
ing words  of  the  judgment  of  Lord  Justice 
Lush.  Passing  that  over,  what  was  the 
k2 
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question  there)      Certain  persons,  who 
are  referred  to  in  the  headnote  as  A  and  £, 
had  entered  into  a  contract  on  the  assign- 
ment to  them  of  certain  letters  patent, 
that  they,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  the  survivor, 
their,  or  his,  assigns,  should  make  certain 
payments  on  account  of  the  patent  that 
was  assigned ;  and  the  defendants  were 
held  by  the  Court  of  Appeal  to  be  assigns 
of  A  and  B  within  the  meaning  of  that 
clause.     Then  the  question  was  whether 
there  was  any  liability.     The  point  taken 
there,  as  it  is  taken  here,  though  under  a 
different  state  of  facts,  was  that  there  was 
no  contract  to  pay.     These  gentlemen,  A 
and  B,  had  assigDed,  and  the  defendants 
were  the  assignees,  but  had  entered  into 
no  contract  to  pay.     They  said  they  were 
not  liable  to  pay.    Now  Sir  George  Jessel, 
M.R.,  disposes  of  that  main  point  in  a 
very  few  words  :  "  I  think  it  is  tolerably 
plain  that  the  parties  intended  certain 
liabilities  to  attach  to  the  patent  itself." 
Once  you  get  to  that,  there  was  no  further 
question    about    personal  liability.     The 
question  was  not  whether  the  defendants 
had  entered  into  a  contract  to  pay,  but 
whether  they  had  taken  property  to  which 
the  liability  was  attached.     If  they  had, 
they  were  bound  to  perform  that  as  a 
condition  of  holding  the  contract.     Lord 
Justice  Lindley  sums  it  up  at  the  end  of 
the  case :  '^  The  case  seems  to  me  almost 
the  same  as  the  common  case  of  persons 
on  a  dissolution  of  partnership  assigning 
the  assets  charged  with  the  payment  of 
an  annuity  to  the  outgoing  partner.     In 
that  case  a  purchaser  of  the  assets  with 
notice  must  take  subject  to  the  annuity." 
What  the  learned  Lord  Justice  says,  and 
what  the  learned  Master  of  the  Rolls  says, 
agree  exactly  together.     The  defendants 
were  there  the  assigns  of  a  patent  to  which 
certain    liabilities  attached.     They  could 
not  take  the  patent  and  say  that  they 
were  not  liable  to  pay  the  sums  which  had 
been  agreed    to    be    paid.     Then  it  is 
attempted  to  meet  that  here  by  saying 
that  this  licence  is  made  in  considera- 
tion of  the  agreement,  and  of  the  pay- 
ments therein  agreed  to  be  made  by  the 
licensee.     It  seems  to  me  that  that  lan- 
guage tells  against  the  plaintifl^.     You 
have  a  reference  to  the  agreement  and  to 


the  payments,  but  it  is  an  independent 
agreement  altogether,  one  defuyra  the 
licence  for  this  purpose.  It  is  as  if  it 
was  said,  '^  in  consideration  of  the  licensee 
having  entered  into  a  covenant  to  make 
certain  payments."  It  is  the  covenant 
which  is  the  consideration,  and  the  cove- 
nant must  be  sued  upon  as  a  personal 
liability,  and  not  otherwise. 

Then  it  is  said  here  that  the  defendants 
have  adopted  responsibility  for  this,  and 
put  themselves  in  the  position  of  contract- 
ing parties  by  their  conduct.  In  order  to 
shew  that  certain  correspondence  was 
read  and  reference  made  to  the  minutes 
of  the  company,  which  come  to  this,  that 
they  thought  they  were  liable.  No  doubt 
they  did ;  but  they  made  a  mistake,  and 
you  cannot  use  that  as  an  argument  for 
establishing  the  fajct  that  they  have 
adopted  the  contract,  and  that  they  have 
brought  themselves  under  a  contract  to 
which  they  were  not  parties.  That  is 
really  disposed  of  by  the  decision  in  NoriK^ 
umberland  Avenue  Hotel  Co,,  In  re.^  It 
is  impossible  to  wrest  that  to  mean  that 
they  were,  by  doing  that,  really  bring- 
ing themselves  under  a  contract  under 
wLuch  they  already  supposed  themselves 
then  to  be.  The  two  things  are  contra- 
dictory. 

That  being  so,  I  think  there  is  no  right 
of  action,  and  the  action  fails.     I  need 
not,  therefore,  dwell  upon  the  other  points 
raised  in  the  case,  but   I   will  just   deal 
with    one    point    made    by    defendants' 
counsel — namely,  that  the  plaintiffs  were 
also  not  entitled  to  sue  because  there  was 
no   reasonable  probability  of  their  ever 
getting  anything,  even  if  all  the  points 
were  decided  in  their  favour  and  against 
the  defendants.       On  that  point  I  am 
against  the  defendants.     Certain  accounts 
have  been  rendered   by  the  defendants 
which  are  challenged,  and  which   shew 
that  the  defendants  proposed  to  deal  with 
their  profits  available  for  dividend  in  a 
certain  way.     If  the  plaintifis  are  right, 
the  defendants  ought  not  to  deal  with  the 
profits    in    that    way.       It    may  be  no 
present  injury  to  the  plaintiffs,  but  they 
are  entitled  to  come  to  the  Court,  if  they 
think  it  worth  while,  and  say,  *^  We  must 
not  be  charged  with  standing  by  and  see- 
ing them  doing  this  year  after  year,  and 


Digitized  by 


Google 


Vol.  70.] 


CHANCEBY  DIVISION. 


133 


Bagot  Pneumatic  Tyre  Co.  v,  Clipper  Pneumatic  Tyre  Co. 


then  be  told  hereafter  that  we  assented  to 
this  mode  of  division  of  the  profits,  and 
most  now  submit  to  their  dealing  with 
these  profits  in  a  way  which  we  considered 
from  the  first  to  be  wrong,  but  which  we 
did  not  come  forward  and  object  to."  I 
think  the  plaintiffs  are  entitled  to  come  to 
raise  the  question,  and  I  am  not  disposed 
to  hold  that  they  have  no  right  of  action 
on  that  ground.  But  on  the  other 
ground  they  have  no  right  of  action,  and 
there  must  be  judgment  for  the  defen- 
dants with  costs. 


Solicitors — Capel-Cure  &  Ball,  for  plaintiffs  ; 
Beale  &  Co.,  for  defendants. 

[Reported  hy  G.  Ma  can,  Esq., 
BaTTister-at-Law,  . 


Cozens- Hardy,  J. ") 

1900.  >       gray,  In  re, 

Nov.  28.    Dec.  11.) 

Costa  —  Taxation  —  Solicitor  —  Third- 
Party  Order — Lessor  and  Leasee — Mining 
Lease  —  Negotiations  —  Scale  Fee  —  At- 
torneys and  Soliciiora  Act,  1843  (6  c£r  7 
Viet,  c  73),  a.  38 — SoUdtora'  Remunera- 
tion Act,  1881  (44  dc  45  Vict,  c.  44)— 
General  Ordera,  rule  2  (6)  and  (c), 
Sched.  I.  Part  IL 

A  leaaor  who  haa  paid  his  aolidtor'a  hill 
ofcoata  in  relation  to  the  hose  can  recover 
what  he  has  paid  from  the  leasee  except 
chargea  for  mattera  antecedent  to  the  in- 
structiona  for  the  leaae,  auch  aafsea  paid  to 
a  mining  expert  in  the  caae  of  a  mining 


A  third-party  order  for  taxation  doea 
not  alter  the  nature  or  enlarge  the  scope  of 
the  liability  upon  the  existence  of  which 
the  order  is  based.  Where  such  an  order 
has  been  made  for  the  taxation  of  a  lessor^  s 
hiU  of  costs,  at  the  instance  of  a  lessee,  the 
Court  is  bound  to  look  at  the  nature  of  the 
items  in  the  bill  and  to  consider  whether, 
apart  from  the  order,  the  applicant  ia  bound 


to  pay  them.  The  leasee  doea  not  by  obtain- 
ing tJie  order  render  himself  liable  to  pay 
the  whole  bill. 

Negus,  In  re  (64  L.  J.  Ch.  79;  [1895] 
1  Ch.  73),  applied. 

In  March,  1895,  the  Dolcoath  Mine, 
Lim.,  desired  to  obtain  a  mining  lease 
of  some  property  at  Camborne,  in  Corn- 
wall, belonging  to  Mr.  A.  F.  Bassett,  and 
a  correspondence  commenced.  The  ne- 
gotiation^  continued  until  August,  1899, 
when  the  lease  and  counterpart  were 
executed.  On  March  10,  1900,  an  order 
of  course  was  obtained  on  the  petition  of 
the  lessees,  in  which  it  was  alleged  that 
the  solicitors  were  employed  by  Mr.  A.  F. 
Bassett,  as  lessor,  "  to  prepare  a  lease  of 
Dolcoath  Mine  "  to  the  petitioners ;  that 
the  solicitors,  on  October  26,  1899,  de- 
livered unto  the  petitioners  their  bill  of 
fees  and  disbursements  amounting  to 
301?.  12s.  4d.,  which  the  petitioners  were 
liable  to  pay,  but  were  advised  ought  to 
be  taxed  ;  and  the  petitioners  submitted 
to  pay  what  should  appear  to  be  due  to 
the  solicitors  on  the  taxation  of  their  bill. 
The  Master  taxed  the  bill  at  261Z.  12*., 
and  made  his  certificate  on  August  4, 
1900,  overruliog  the  lessees*  objections  of 
July  17,  1900.  The  objections  were  to 
the  allowance  of  certain  items  specified 
in  a  schedule,  which  items  consisted  of 
charges  for  negotiations  leading  up  to  the 
lease,  and  in  particular  the  fees  paid  to  a 
mining  engineer  who  was  consulted  on 
behalf  of  the  lessor,  and  various  corre- 
spondence with  him.  It  was  admitted 
that  the  scale  fee  did  not  apply  to  this 
mining  lease.  The  reasons  alleged  iii 
support  of  the  objections  were  :  **  Because 
the  Dolcoath  Mine,  Limited,  being  lessees 
of  certain  mines,  and  Messrs.  Bell, 
Brodrick  &  Gray,  being  the  solicitors  for 
Mr.  A.  F.  Bassett,  the  lessor  thereof,  the 
items  complained  of  consist — (a)  of  charges 
made  in  respect  of  advice  obtained  by  the 
said  lessor,  his  solicitors,  or  agent,  for  the 
purpose  of  enabling  the  said  lessor  to 
formulate  the  terms  to  be  inserted  in  the 
demise  of  the  mines  in  question ,  and  of 
fees  paid  to  mineral  experts  for  giving 
such  advice,  such  items  being  in  part  costs 
of  *  negotiations ' ;  or  (b)  of  charges  for 
the  Counter-part  of  the  lease.  2,  Because 
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in  the  absence  of  special  agreement,  a 
lessee  is  not  under  any  liability  to  pay  to 
a  lessor  any  such  costs,  and  no  such 
special  agreement  exists  in  this  case. 
3.  Because,  although  the  bill  is  being 
taxed  at  the  instance  of  the  lessees,  as 
third  parties  under  section  38  of  the 
Solicitors  Act,  1843,  the  lessees  have  not, 
by  obtaining  the  order  for  taxatipn, 
become  under  any  greater  liability  to  pay 
the  costs  charges  and  expenses  of  the 
lessor's  solicitors  in  respect  of  *  negotia- 
tions,' or  counterpart  of  the  lease,  than 
they  were  under  prior  to  obtaining  such 
order."  Then  followed  a  schedule  con- 
taining the  items  in  the  bill  to  which 
exception  was  taken. 

The  Taxing  Master's  answers,  dated 
July  23, 1900,  were  as  follows  :  "There  are 
two  points  involved  in  this  case  (1)  A 
lessee  is  by  law  liable  to  pay  his  lessor  for 
the  costs  of  the  lease.  See  GriaaeU  v. 
Eobinson  [l836],  3  Scott,  329  ;  5  L.  J.  C.P. 
313 ;  3  Bing.  N.C.  10.  These  costs  are 
limited  to  such  as  are  properly  incurred 
in  the  drawing,  settling,  and  com- 
pleting the  lease,  and  do  not  include  the 
costs  of  the  counterpart  thereof.  See 
N^egtia,  In  re  [i894],  64  L.  J.  Ch.  79  ; 
[1895]  1  Ch.  73.  In  this  case  the  lessee 
obtains  an  order  to  tax  the  lessor's 
solicitor's  bill  under  section  38  of  the 
Solicitors  Act,  1843,  as  a  party  liable  to 
pay.  What  is  he  liable  to  pay?  His 
liability  covers  all  charges  which  the 
lessor  is  liable  to  pay  his  solicitors,  in  the 
matter  of  the  lease,  as  between  the 
solicitor  and  the  party  chargeable,  and 
not  as  between  the  party  liable  to  pay 
and  the  party  chargeable.  I  have  taxed 
the  bill  on  these  lines,  and  the  charges 
allowed  are  fair  and  proper,  except  that  I 
have  bowed  to  the  decision  in  Negics,  In 
rtf,  and  taken  off  the  costs  of  the  counter- 
pstrt,  which,  apart  from  this  decision,  I 
should  have  allowed  as  a  charge  properly 
payable  by  the  lessor  to  his  solicitor,  and 
also  by  the  third  party.  HoUiday  and 
GodUe,  In  re,  58  L.  T.  301."  On 
August  10,  1900,  a  summons  was  taken 
out  on  behalf  of  the  Dolcoath  Mine,  Lim., 
asking  that  their  objections  to  the  taxa- 
tion might  be  allowed,  and  that  it  might 
be  referred  back  to  the  Master  to  vary  his 
certificate  accordingly. 


The  matter  now  came  on  as  an  ad- 
journed summons. 

Eve^  Q,C.,  and  Mark  Romer,  for  the 
summons. — The  lessees  are  not  liable  for 
costs  of  negotiations,  and  especially  for 
these  fees  of  experts.  They  do  not  come 
under  a  greater  liability  for  costs  to  the 
lessor's  solicitors  than  they  were  under 
prior  to  the  order  to  tax.  Their  liability 
is  limited  to  the  costs  properly  incurred 
for  the  "  preparing,  settling,  and  complet- 
ing the  lease,"  as  if  it  had  been  under 
Schedule  I.  Part  II.  of  the  General  Orders 
under  the  Solicitons'  Remuneration  Act — 
Annual  Practice  (1901),  vol.  2,  p.  594. 
The  older  cases  on  the  subject  are  Bedsan^ 
In  re  [i845],^  and  Maasey,  In  re  [i865].^ 
North,  J.,  states  in  the  case  of  HoUiday 
and  Godlee,  In  re  [1888],^  the  principle 
upon  which  a  taxation  of  this  character  is 
conducted,  where  there  is  an  agreement  to 
pay  the  costs.  But  Chitty,  J.,  in  Negua,  In 
re  [1894],^  held  that  a  deduction  could  be 
made  from  the  scale  charge  in  respect  of 
the  costs  of  a  counterpart  lease,  and  there- 
fore the  principle  of  deductions  is  intro- 
duced. The  Master  can  take  into 
account  whether  the  third  party  is  in  fisust 
liable — Broum,  In  re  [i867].* 

If  H^egTiSf  In  r«,*  is  right,  it  is  an  au- 
thority for  saying  that  the  measure  of  the 
lessee's  liability  is  not  co-extensive  with 
the  lessor's  liability.  Then,  farther, 
there  is  no  agreement  which  imports 
a  liability  by  the  lessee  to  pay  for 
the  consulting  of  experts  and  the  negotia- 
tions on  the  part  of  the  lessor.  These 
costs  are  not  costs  "properly  incurred" 
which  the  lessees  must  pay,  although 
proper  as  between  the  lessor  and  his 
solicitors.  It  is  an  endeavour  to  make 
the  lessee  liable  on  an  implied  agreement. 
In  most  of  the  cases  there  was  an  express 
agreement  by  the  lessee  to  pay  all  costs, 
but  there  is  no  express  decision  as  to  the 
liability  of  a  lessee  to  pay  the  fees  for 
negotiations  incurred  by  a  lessor.  In 
Frickett,  Ex  parte  ;  Norfolk  {Dtichess)^  in 

(1)  9  Beav.  6. 

(2)  34  Beav.  463. 

(3)  68  L.  T.  301. 

(4)  64  L.  J.  Ch.79;  [1895]  1  Ch.  73. 

(5)  36  L.  J.  Ch.  842 ;  L.  R.  4  Eq.  464. 
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r0  [1818],^  a  distmction  is  drawn  between 
the  costs  of  a  proposal  and  the  costs  of  the 
lease  itself.  We  do  not  object  to  pay 
the  costs  of  "  instructions  "  for  the  lease. 
This  bill  should  therefore  be  sent  back,  so 
that  the  items  properly  referable  to  the 
preparation  and  execution  of  the  lease  may 
be  distingubhed  from  the  other  items  in 
the  bill. 

Yerwm  Smithy  Q.C,  and  MacSwinney, 
for  the  solicitors. — The  Taxing  Master 
was  right,  as  the  lessees  stand  in  the  shoes 
of  the  lessor  for  the  purpose  of  this  taxa- 
tion— CaHhew^Inre  \\%%\\^  HoUidayand 
GodleCy  In  re,*  and  Marten,  In  re  [i889].^ 
The  lessees  have  admitted  their  liability 
to  pay  when  obtaining  the  order  to  tax. 
It  is  not  an  implied  liability.  It  is  im- 
possible to  look  into  all  the  items  of 
negotiations.  The  practice  has  prevailed 
that  costs  of  negotiations  are  chargeable 
as  against  the  lessee,  and  are  included  in 
the  scale  fee — GrisseU  v.  Robinson  [l836],^ 
Fiddj  In  re  [l885],^°  and  Emanuel  and 
Simmonds,  In  re  [1886].^^  These  last  two 
cases  were  approved  in  Savery  v.  Enfield 
Local  Board  [l893].>'» 

The  true  view,  therefore,  is  that  costs 
leading  up  to  the  lease  are  included  ;  the 
word  «* settling"  in  Schedule  I.  Part  II. 
is  very  wide,  and  rule  2  of  the  Orders 
deals  with  the  remuneration  in  respect  of 
busness  ''  connected  with  "  leases,  <Scc. 

Mark  Bomer,  in  reply. — The  cases  have 
only  decided  that  costs  of  negotiations 
cannot  be  allowed  beyond  the  scale  fee ; 
but  they  have  not  decided  that  the  costs 
of  ^  preparing  settling  and  completing  "  a 
lease  include  "negotiations."  It  is  said 
that  these  are  costs  ''  connected  with  "  the 
lease,  but  the  only  question  is  whether  the 
lessees  were  liable  to  pay  them  before  they 
obtained  the  order  for  taxation. 

Cur,  adv,  vuU. 

Dec,  11. — Cozens- Hardy,  J.— This  is 
an  application  to  review  a  taxation,  and 
it  raises  a  question  of  importance    and 

(6)  3  Swanst.  130. 

(7)  63  L.  J.  Ch.  927  ;  27  Ch.  D.  485. 

(8)  68  L.  J.  Ch.  478  ;  41  Ch.  D.  381. 

(9)  6  L.  J.  C.P.  318;  3  Bing.  N.C.  10; 
3  Scott,  329. 

(10)  54  L.  J,  Ch.  661 ;  29  Ch.  D.  608. 

(11)  65  L.  J.  Ch.  710 ;  33  Ch.  D.  40. 

(12)  62  L.  J.  Ch.  674  ;  [1893]  A.C.  218. 


difficulty.  [His  Lordship  stated  the 
£Eu;ts,  and  continued :]  It  is  necessary 
to  consider  what  is  the  position  of 
a  lessee  at  common  law  with  reference 
to  the  costs  of  a  lease,  and  how  far, 
if  at  all,  that  position  is  altered  by 
reason  of  an  order  to  tax  having  been 
obtained  under  section  38  of  the  Attorneys 
and  Solicitors  Act,  1843.  Now,  it  was 
decided  in  1836  in  GriaseU  v.  Rohinaon^ 
that  a  lessor  who  has  paid  his  own 
attorney  his  charges  for  drawing  a  lease, 
can  recover  the  money  from  the  lessee  as 
money  paid  by  the  lessor  to  the  use  of  the 
lessee.  Evidence  was  there  given  that 
it  is  the  custom  for  the  lessor's  attorney 
to  prepare  the  lease  at  the  expense  of  the 
lessee.  Jenninge  v.  Major  [l837]  *^  has 
been  treated  by  t«xt- writers  as  a  decision 
that  the  lessor  must  pay  for  a  counterpart 
of  the  lease  if  he  requires  one,  unless  the 
lessee  has  expressly  agreed  to  pay  for  it. 
And  in  Negus,  In  re,*  Mr.  Justice  Chitty 
held  that  a  lessee  is  under  no  liability  to 
the  lessor  in  respect  of  charges  for  the 
counterpart.  In  Lock  v.  Furze  [l865]  ** 
it  was  asserted  by  counsel  that  fees  to 
counsel  and  surveyors  are  never  allowed. 
The  reporter  adds  that  the  Court  inti- 
mated a  doubt  about  it,  and  it  was 
arranged  that  the  65Z.  claimed  for  ex- 
penses should  be  reduced  by  20Z.,  which 
appears  to  have  been  the  exact  amount  of 
those  fees.  The  question  did  not  there- 
fore arise  for  decision;  but  Erie,  C.J., 
says,  "  Of  this  sum  it  is  agreed  that  20^. 
shall  be  deducted,  as  the  amount  of 
counsel's  and  surveyor's  fees,  which  are 
never  allowed."  I  doubt  whether  this 
dictum  is  in  accordance  with  existing 
usage,  so  far  as  counseFs  fees  are  con- 
cerned. On  principle  the  lessee  must  be 
held  to  have  impliedly  contracted  to  in- 
demnify the  lessor  against  expenses  pro- 
perly incurred  in  preparing  the  lease.  In 
a  case  where  the  aid  of  a  skilful  convey- 
ancer is  reasonably  required  in  settling 
the  draft  lease,  I  think  the  lessee  ought  to 
be  liable  to  pay  his  fees— see  Helps  v. 
Clayton  [1864],^*  where  the  liability  of  a 
husband  to  pay  the  costs  of  a  marriage 
settlement    is   discussed,   and   Nicholson 

(13)  8  Car.  k  P.  61. 

(14)  34  L.  J.  C.P.  201 ;  19  C.  B.  (N.8.)  96. 
(16)  34  L.  J.  C.P.  1 ;  17  C.  B.  (N.S.)  563. 
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Qeay,  In  »e. 

V.  Jtyes  [1853], ^^  I  think,  therefore,  that 
if  the  lessor  had  paid  his  solicitors  and 
sued  the  lessee  he  could  not  have  recovered 
anything  antecedent  to  instructions  for 
lease,  and,  in  particular,  could  not  have 
recovered  the  fees  of  the  mining  expert. 
This  is  in  accordance  with  the  law  as 
between  mortgagor  and  mortgagee,  for, 
in  the  absence  of  special  bargain,  the  costs 
of  a  valuation  of  the  property  with  a  view 
to  the  loan  are  not  allowed  in  taking 
the  mortgage  account — FiddL  v.  Hopkins 

[1890].17 

It  remains  to  consider  what  diflFerence 
is  made  when  the  lessee  elects  to  tax  under 
the  third- party  clause.  Now,  it  is  well 
settled  that  the  bill  to  be  taxed  is  the  bill 
between  the  solicitor  and  his  own  client, 
and  that  the  third  party  can  only  tax  it 
on  the  condition  of  paying  what  is  due  to 
the  solicitor  from  his  own  client,  which 
may  be  more  than  the  client,  if  he  had 
paid  it,  could  have  recovered  over  from 
the  third  party — Fyson^  In  re  [l846],^®and 
Maasey,  In  re,'^  If,  for  example,  in  a  case 
to  which  the  scale  fee  would  be  applicable, 
the  client  makes  an  agreement  with  the 
solicitor  under  section  8  of  the  Solicitors' 
Eemuneration  Act,  1881,  that  an  item 
bill  shall  be  delivered,  I  think  the  third 
party  cannot  complain.  He  must  tax  on 
the  footing  of  the  agreement.  A  strong 
illustration  of  this  principle  is  found  in 
the  case  of  HoUiday  and  GodleCy  In  re.^ 
There  a  local  board  agreed  to  purchase 
a  piece  of  land  at  a  price  to  be  determined 
by  arbitration ;  and  the  agreement  con- 
tained a  clause  that  the  board  should  pay 
to  the  vendors  all  the  costs  of  the  agree- 
ment and  of  the  reference  to  arbitration, 
and  of  deducing  and  evidencing  the  title, 
and  the  assurance  to  the  board,  such  costs 
to  be  paid  on  the  basis  of  Schedule  II.  to 
the  General  Order,  and  not  on  the  basis 
of  Schedule  I.  The  arbitration  took  place, 
the  price  was  fixed,  and  the  property  con- 
veyed. The  vendor's  solicitors  sent  their 
bill  of  costs  to  the  local  board,  and  the 
usual  third-party  order  for  taxation  was 
made.  Objections  were  taken  to  a  nimiber 
of  payments  made  to  surveyors  and  mining 
engineers  who  had  been  called  as  expert 

(IG)  22  L.  J.  Ch.  833. 

(17)  59  L.  J.  Ch.  174  ;  44  Ch.  D.  524. 

(18)  9  Beav.  117. 


witnesses.  The  local  board  objected  that 
the  payments  were  excessive  and  unrea- 
sonable. The  solicitors  answered  that  the 
witnesses  were  called  and  the  payments 
were  made  with  the  approval  of  the  ven- 
dors. Mr.  Justice  North  held  that  the 
Taxing  Master  had  taxed  the  bill  properly,, 
having  regard  to  the  order  which  had  been 
made,  on  the  ground  that  as  between  the 
vendors  and  the  solicitors  all  the  payments 
liad  been  authorised.  '*  It  is  urged,"  he 
said,  '^  that  it  is  a  great  hardship  on  the 
purchasers  to  be  obliged  to  pay  any  costs 
which  the  vendor  chooses  to  authorise. 
The  answer  to  that  is,  that  the  *  costs  of 
reference'  mentioned  in  the  agreement 
meant  costs  properly  incurred ;  the  pur* 
chasers  are  not  bound  to  pay  more,  but  if 
the  vendors  demanded  more  the  proper 
course  for  the  purchasers  was  either  to 
refuse  to  pay  and  await  an  action  by  the 
vendors,  or  to  have  the  bill  of  costs  referred 
to  an  expert  for  arbitration."  It  follows, 
therefore,  that,  with  respect  at  least  to 
any  piece  of  business  properly  inserted 
in  the  bill  which  the  third  party  is  liable 
to  pay,  it  is  not  open  to  the  third  party 
to  object  that  payments  sanctioned  by  the 
client  are  excessive.  In  the  present  case 
it  was  conceded  by  counsel  for  the  solicitors 
that  certain  charges  inserted  in  the  bill, 
though  proper  as  between  the  solicitors 
and  their  client,  ought  to  be  excluded 
from  the  bill,  and  the  Master  has  taken 
this  view.  I  refer  to  charges  with  refer- 
ence to  a  writ  for  specific  performance  of 
the  agreement  for  a  lease.  The  Master 
has  also  struck  out  from  the  bill  the  costs 
relating  to  the  counterpart  lease,  although 
such  costs  were  clearly  proper  as  between 
the  solicitors  and  their  client.  How  is  the 
line  to  be  drawn  ?  There  is  great  diffi- 
culty in  arriving  at  a  satisfactory  answer. 
I  think  the  true  view  is  that  the  third- 
party  order  does  not  alter  the  nature  or 
enlarge  the  scope  of  the  liability,  upon  the 
existence  of  which  the  order  is  based. 
This  view  is  supported  by  Mr.  Justice 
Chitty's  judgment  in  Kegus,  In  re.*  In 
that  case  there  was  an  agreement  for  a 
lease  not  containing  any  express  agree- 
ment by  the  lessee  to  pay  the  costs.  A 
bill  was  delivered  by  the  lessor's  solicitor, 
and  an  order  for  taxation  was  obtained 
under  the  third-party  clause.     Mr.  Justice 


Digitized  by 


Google 


Vol.  70.] 

GsAY,  In  re. 

Chitty  held  that  the  scale  fee  should 
apply,  but  that  as  the  scale  fee  included 
the  costs  of  a  counterpart  lease,  which  the 
lessee  was  not  liable  to  pay,  a  deduction 
ought  to  be  made  from  the  scale  fee.  Mr. 
Justice  Chitty  deaJs  with  this  point  as 
follows  :  "  One  other  point  remains, 
viz.,  that  this  is  a  third -party  taxation, 
and  the  general  rule  is  that  a  third  party 
stands,  as  between  himself  and  the  solici- 
tor whose  bill  he  is  taxing,  in  the  position 
of  the  party  chargeable.  But  that  rule 
does  not  prevent  the  Taxing  Master  from 
considering  the  question  of  the  liability 
of  the  third  party.  This  has  been  de- 
cided, and,  by  way  of  illustration,  I  may 
refer  to  Brown,  In  re,^  The  trustee 
in  that  case  was  liable,  as  between 
himself  and  the  solicitor  who  was  de- 
fending his  bill  as  against  the  cestuia 
qwe  trust,  for  the  items  impeached  ;  but 
Lord  Eomilly  held  that  those  items 
were  properly  disallowed  by  the  Taxing 
Master  because  they  could  not  have  been 
charged  as  against  the  trust  estate.  The 
solicitor  had  pointed  out  to  the  trustee,  as 
was  his  duty,  that  he  would  not  be  allowed 
to  charge;  but  still  the  trustee  insisted 
upon  the  work  being  done,  and  yet  these 
items  were  struck  out  from  the  bill  when 
it  was  taxed  by  a  third  party.  Now  it  is 
part  of  the  general  law  (though  it  is  un- 
necessary to  go  ipto  the  authorities)  that 
in  the  case  of  lessor  and  lessee,  the  lessee  is 
not  bound  to  pay  for  the  counterpart,  and 
the  scale  fee  prescribed  by  Schedule  I., 
Part  II.,  includes  the  counterpart;  the 
words  in  Schedule  I.  are  'Lessor's 
solicitor  for  preparing,  settling,  and  com- 
pleting lease  and  the  counterpart,'  and 
the  decisions  upon  these  rules  generally 
shew,  that  the  business  contemplated  by 
the  rules  must  be  wholly  performed  by 
the  solicitor  in  the  transaction,  in  order 
to  make  the  scale  remuneration  apply. 
There  was  a  counterpart  in  this  case, 
and  it  is  plain  that  the  landlord  was 
liable  to  his  solicitor  to  pay  for  this 
counterpart ;  the  Taxing  Master  in 
applying  the  scale,  as  he  did,  according  to 
the  amount  of  the  rent,  has  necessarily 
included  the  charge  for  the  counterpart,  in 
respect  of  which  there  is  no  liability  on 
the  part  of  the  tenant  to  the  landlord ; 
consequently,    it    was     argued    for    the 
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tenant,  that  the  £cale  could  not  apply  on 
this  third  party  taxation.  In  my  opinion 
that  argument  cannot  be  sustained,  for 
these  rules  having — as  has  been  well 
explained  by  Lord  Halsbury  in  the  case 
of  Savery  v.  EnJUld  Local  Board  ** — been 
made  for  the  purpose  of  preventing  dis- 
putes on  taxation,  and  providing  some 
guidance  as  to  the  mode  in  which  charges 
should  be  made,  prescribed  and  fixed  a 
gross  sum  for  each  document  prepared, 
which  could  be  known  beforehand  to  any 
person  able  to  employ  a  solicitor ;  and  I 
cannot  conceive  it  to  have  been  the  inten- 
tion of  the  framers  of  the  rules  that  whilst 
the  landlord  had  to  pay,  say  a  minimum 
of  5Z.  to  his  solicitor,  still  the  solicitor 
might  be  entitled  to  charge  10^.  or  20^.  on 
the  non- scale  system  as  against  the  lessee. 
My  opinion  is  that  this  contention  cannot 
prevail,  and  I  think  the  Taxing  Master 
was  right  in  taxing  this  bill  in  the 
manner  he  has  done,  as  being  the  bill  that 
the  landlord  has  to  pay.  There  is  a 
novelty  in  the  point  about  the  counter- 
part, and  I  think  that  the  only  solution  of 
this  supposed  difficulty  that  is  reasonable 
and  right  is  this — that  the  Taxing  Master 
should  tax,  as  he  has  done  this  bill,  as  he 
would  have  taxed  it  as  between  the 
solicitor  and  landlord,  viz.,  on  the  scale 
footing,  and  then  seeing  that  the  tenant 
was  only  liable  for  the  preparing,  set- 
tling, and  completing  the  lease,  he  should 
have  made  a  reasonable  deduction  from 
the  scale  in  respect  of  the  counterpart. 
The  parties  here  have  been  very  reason- 
able, and  they  do  not  require  me  to  send 
the  bill  back  to  the  Taxing  Master  upon 
this  small  point :  they  have  agreed  that 
5^.  for  the  stamp  duty  on  the  counterpart, 
and  18«.  in  respect  of  the  proper  costs  in 
relation  to  the  counterpart,  as  distinct  from 
the  lease  itself,  should  be  deducted  from 
the  amount  which  the  third  party  taxing 
has  on  the  present  taxation  to  pay." 

Negibs,  In  re,*  has  been  followed  by  the 
Taxing  Master  somewhat  unwillingly  so 
far  as  the  counterpart  is  concerned.  But 
every  word  of  the  judgment  seems  to  me 
to  apply  equally  to  the  fees  of  the  mining 
expert  which  he  has  allowed.  The 
governing  idea  of  Mr.  Justice  Chitty's 
judgment  is  that  even  in  a  third-party 
taxation  the  Court  is  bound  to  look  at  the 
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nature  of  the  items,  and  to  consider 
whether,  apart  from  the  order,  the  appli- 
cant is  under  any  liability  to  pay  them. 
In  other  words,  although  the  solicitor 
may  put  in  one  bill,  as  against  his  own 
client,  a  series  of  items  some  of  which  may 
go  beyond  the  liability  of  the  third  party, 
the  third  party  does  not,  by  obtaining  an 
order  to  tax,  render  himself  liable  to  pay 
the  whole  bill.  With  respect  to  matters 
filing  within  his  liability  under  a  con- 
tract express  or  implied,  he  cannot  dispute 
the  amount  properly  payable  as  between 
the  solicitor  and  his  own  client,  but  in 
other  respects  his  liability  is  not  increased 
by  obtaining  a  third-party  order  to  tax. 
In  the  present  case  the  petition  only 
alleged  that  the  solicitors  were  employed 
by  Mr.  Bassett,  as  lessor,  "  to  prepare  a 
lease,"  and  the  submission  to  pay  con- 
tained in  the  order  must  be  limited  to 
what  properly  results  from  such  employ- 
ment. 

I  have  carefully  oonsidered  several 
cases  which  have  arisen  under  express 
contracts  by  the  lessee  to  pay  the  lessor's 
costs  and  the  application  of  the  scale  to 
such  circumstances.  These  cases  are 
Field,  In  re,^^  Emanud  and  Simmonda,  In 
re,^^  Savery  v.  Enfield  Local  Board,^^  and 
Horn  and  Francis,  In  re  [l896]  *®  ;  but  I 
have  not  derived  much  help  from  them. 
They  only  decided  what  business  was 
covered  by  the  scale  fee.  They  did  not 
raise  the  question  which  presents  itself  in 
the  case  with  which  I  have  to  deal. 

The  result  is  that  the  bill  must  be  re- 
ferred back  to  the  Taxing  Master  to 
review  his  taxation  in  respect  of  the  sche- 
duled items.  The  respondents  must  pay 
the  costs  of  the  application. 


Solicitors — Robbins,  BilliDg  &  Co.,  agents  for 
Daniell  k  Thomas,  Camborne,  for  applicants ; 
Bell,  Brodrick  &  Gray,  for  respondents. 

[^Reported  hy  O.  Maoan^  Esq.^ 
Ba/rrixter-at'Lam, 


EWABT  V. 
FRYSB. 
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[IN  THE  COURT  OP  APPEAL.] 
BiGBY,  L.J. 

Vaughan  Williams,  L.J. 
BOHER,  L.J. 

1900. 
Dec.  10,  11. 

Landlord  and  Tena>nC  —  Forfeiture  — 
Lease  to  a  Company — Condition  for  Re- 
entry on  Liquidation — Voluntary  Winding- 
up  of  Solvent  Company — Underlessee — 
Terms  of  Rdief —  Rent  —  Public-house  — 
Conveyancing  and  Law  of  Property  Act^ 
1881  (44  lie  45  Vict,  c,  41),  s.  14,  su^-ss.  1, 
2,  and  6  (1) — Conveyancing  and  Law  of 
Property  Act,  1892  (55  d:  56  Vict,  c.  13), 
8,  2,  sub-s.  2,  and  s.  4. 

W?iere  an  underlessee  applies  to  the  Court 
under  section  4  of  the  Conveyancing  Act^ 
1892, /or  relief  in  consequence  of  ^for- 
feiture of  the  lease  of  his  immediate  lessor 
by  the  original  lessor ,  the  Court  has  discre- 
tion to  vest  the  property  in  him  for  a  new 
term  upon  such  conditions  and  at  such  a 
rent  as  it  shall,  having  regard  to  aU  the 
circumstances  of  the  casCy  think  just  as 
between  tfie  parties,  and  the  lessor  must  be 
treated  as  having  not  only  his  original 
rights  as  lessor  buty  by  virtus  of  the  for- 
feiture^  the  rights  of  tlie  lessee  also. 

A  lease  of  a  public-house  was  granted  to 
a  brewery  company  for  thirty  years  at  a 
rent  of  300?.,  with  a  proviso  for  re-entry  if 
the  lessees  or  their  assigns,  being  a  company, 
should  enter  into  liquidation,  whether  com- 
pulsory or  voluntary.  The  company  granted 
an  underlease  of  the  premises  at  a  rent  of 
SOOL,  reducible  to  300Z.  if  the  underlessee 
bought  his  beer  from  them.  The  company 
went  into  voluntary  liquidation  for  the 
purpose  of  amalgamation  with  two  other 
companies.  It  was  solvent  at  the  time.  The 
lessors  brought  an  action  to  recover  possession 
of  the  premises  on  the  ground  of  the  for- 
feiture caused  by  the  voluntary  liquidation. 
The  underlessee  claimed  relief  under  sec- 
tion 4  of  the  Conveyancing  Act,  1892  : — 
Held,  on  the  authority  of  Horsey  Estate, 
Lim.  V.  Steiger  (68  L.  J.  Q.B.  743  ;  [1899] 
2  Q.B.  79),  that  the  voluntary  liquida- 
tion was  a  cause  of  forfeiture,  that  the 
underlessee  was  entitled  to  a  new  lease  of 
the  premises,  and  there  must  be  an  enquiry 
as  to  the  rent  at  which  the  new  lease  ought  to 
he  granted,  bearing  in  mind  that  the  house 
could  no  longer  be  a  tied  house. 
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EwART  V,  Fryer,  App. 

Appeal  from  a  decision  of  Kekewich,  J. 

The  action  was  brought  by  the  trustees 
of  the  will  of  C.  H.  Ewart,  who  died  on 
December  30,  1896,  to  recover  possession 
of  a  public-house  held  under  a  lease 
granted  by  the  said  C.  H.  Ewart  on  the 
ground  of  forfeiture. 

The  lease  was  dated  October  26,  189G, 
and  thereby  C.  H.  Ewart  demised  the 
public-house  to  Combe  &  Co,  Lim.,  a 
brewery  company,  for  thirty  years  from 
December  25,  1895,  at  a  yearly  rent  of 
300/. ;  and  there  was  an  express  condition 
that  if  and  whenever  {inter  alia)  the 
lessees  or  their  assigns,  being  a  company, 
should  enter  into  liquidation,  whether 
compulsory  or  voluntary,  then  it  should 
be  lawful  for  the  lessor,  his  heirs  and 
assigns,  to  re-enter  upon  the  demised 
premises. 

By  an  underlease  also  dated  October  26, 
1896,  Combe  &  Co.,  in  consideration  of  a 
premium  of  8,000/.  paid  to  them  by 
F,  J.  Fryer,  demised  the  public-house  to 
Fryer  for  29^  years  from  June  24, 
1896,  at  a  yearly  rent  of  800/.,  reducible 
to  300/.  in  the  event  of  the  underlessee 
buying  his  ale  and  stout  from  the  com- 
pany. On  the  same  date  Fryer  mortgaged 
the  premises  by  sub- demise  to  the  company 
to  secure  8,400/.  and  further  advances  up 
to  8,700/.,  and  entered  into  a  covenant  to 
repay  the  debt.  Combe  &  Co.,  with  a  view 
to  amalgamation  with  two  other  brewery 
companies,  paired  resolutions  on  Decem- 
ber 29,  1898,  for  a  voluntary  liquidation, 
and  these  resolutions  were  duly  confirmed 
on  January  13,  1899.  Combe  &  Co.  were 
perfectly  solvent  at  the  time,  as  were  also 
the  other  two  companies  with  which  it 
amalgamated.  The  resolutions  were  duly 
registered  on  January  14,  and  advertised  in 
the  London  Gazette  on  January  17,  1899. 

The  plaintiffs  alleged  that  they  first 
became  aware  of  these  resolutions  on 
June  20,  1899,  and  on  August  12, 
1899,  they  demanded  delivery  up  of  the 
public-house  in  pursuance  of  the  proviso 
ioir  re-entry  in  the  lease  on  the  lessees 
entering  into  liquidation.  This  being 
refused,  they,  on  August  15, 1899,  brought 
this  action  against  Fryer  and  the  amal- 
gamated company.  Fryer  was  in  posses- 
sion of  the  premises.  Both  the  defen- 
dants    raised     the     defences    that    the 


plaintifis  had  received  rent  under  the 
lease  from  the  defendant  company — 
namely,  on  January  5  and  March  30, 1899, 
after  they  had  notice  of  the  liquidation ; 
and  also  that  the  plaintifis  had  never 
served  upon  Combe  &  Co.,  lim.,  nor  upon 
the  defendant  company,  any  notice  as 
required  by  section  14  of  the  Conveyancing 
and  Law  of  Property  Act,  1881.  The 
defendant  Fryer  counterclaimed  for  a 
declaration  that,  if  the  plaintiffs  were 
entitled  to  recover  possession  against  the 
defendant  company,  he  was  entitled  to 
relief  under  section  4  of  the  Conveyancing 
and  Law  of  Property  Act,  1892,  and  for 
an  order  vesting  in  him  the  demised  pre- 
mises for  the  residue  of  the  term  of  the 
underlease  upon  such  conditions  as  the 
Court  might  think  fit. 

Fryer  had  always  paid  rent  at  the  rate 
of  300/.  a  year. 

Kekewich,  J.,  held  that,  having  regard 
to  Horsey  Estaiej  Lim.  v.  Steiger  [l899],^ 
it  was  impossible  for  him  to  say  that  the 
voluntary  liquidation  of  Combe  &l  Co. 
did  not  work  a  forfeiture  of  the  lease  j 
and  there  was  no  evidence  of  waiver  by 
the  receipt  of  rent  by  the  plaintiffs  after 
the  amalgamation  or  otherwise,  and  the 
original  lease  and  underlease  were  there- 
fore gone.  As  regards  the  relief  to  the 
underlessee,  the  remedy  was  a  new  one — 
the  term  of  the  underlessee  was  not 
revived,  but  a  new  estate  vested  in  him. 
Under  section  4  of  the  Conveyancing  Act, 
1892,2  the  Court  could  vest  that  estate 

(1)  68  L.  J.  Q.B.  743  ;  [1899]  2  Q.B.  79. 

(2)  Conveyancing  and  Law  of  Property  Act, 
1892,  s.  4  :  *•  Where  a  lessor  is  proceeding  by 
action  or  otherwise  to  enforce  a  right  of  re-entry 
or  forfeiture  under  any  covenant,  proviso,  or 
stipulation  in  a  lease,  the  court  may,  on  applica- 
tion by  any  person  claiming  as  under-lessee  any 
estate  or  interest  in  the  property  comprised  in 
the  lease  or  any  part  thereof  either  in  the 
lessor's  action  (if  any)  or  in  any  action  brought 
by  such  person  for  that  purpose,  make  an  order 
vesting  for  the  whole  term  of  the  lease  or  any 
less  term  the  property  comprised  in  the  lease 
or  any  part  thereof  in  any  person  entitled  as 
under-lessee  to  any  estate  or  interest  in  such 
property  upon  such  conditions,  as  to  execution 
of  any  deed  or  other  document,  payment  of 
rent,  costs,  expenses,  damages,  compensation, 
giving  security,  or  otherwise,  as  the  court  in  the 
circumstances  of  each  case  shall  think  fit,  but 
in  no  case  shall  any  such  under-lessee  be  en- 
titled to  require  a  lease  to  be  granted  to  him  for 
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upon  such  conditions  as  the  Court  should 
under  the  circumstances  think  fit,  and  it 
had  a  very  large  discretion  in  the  matter. 
The  lessor  had  to  be  considered  as  well  as 
the  sub-lessee,  and  he  was  of  opinion  that 
the  Judge  was  at  liberty  to  say  that  the 
rent  ought  to  be  varied,  if  that  was  right. 
It  might  be  unfair  to  the  lessors  under  the 
existing  circumstances  of  this  case  to  grant 
the  sub-lessee  a  lease  on  the  old  terms. 
He  declared  that  the  plaintiffs  were  en- 
titled to  recover  possession  of  the  public- 
house,  and  ordered  that  the  premises 
should  vest  in  Fryer  for  the  residue  of  the 
term  of  the  original  sub-lease  at  a  rent  to 
be  settled  by  the  Judge  in  chambers,  and 
having  regard  to  all  the  circumstances  of 
the  case,  including  the  absence  of  a  cove- 
nant making  the  public-house  a  tied 
house.  And  he  ordered  that  Fryer  should 
execute  a  deed  containing  covenants  and 
provisions  corresponding  with  those  in  the 
original  lease,  to  be  settled  by  the  Judge 
in  case  the  parties  difiered. 
The  defendants  appealed. 

Warmingtonf  Q,C,,  and  R,  Merivale,  for 
the  appellant  Fryer. — Having  regard  to 
Horsey  Estate,  Lim  v.  Steiger,^  we  can- 
not contend  tbat  the  lease  to  Combe  &  Co. 
did  not  become  forfeited  by  the  voluntary 
winding-up.  But  we  say  the  forfeiture 
was  waived  by  the  receipt  of  rent  after 
notice  of  the  liquidation  in  the  London 
Gazette — Companies  (Winding-up)  Rules, 
1890,  rule  41  ;  BiickUy  on  Companies 
Acts  (7th  ed.),  p.  785.  The  purpose  of 
the  advertisement  is  to  inform  the  whole 
world  of  the  liquidation.  The  winding- 
up  order,  when  advertised,  has  been  held 
to  be  a  notice  of  discharge  to  servants  of 
a  company — General  RoUing- Stock  Go,,  In 
re;  ChapTnan's  Case  [l866].^  Assuming 
that  there  has  been  no  waiver,  and  that  the 
lessees  cannot  avail  themselves  of  any  want 
of  notice,  the  underlessee  is  entitled  to 
relief  under  section  4  of  the  Conveyancing 
Act,  1892.  He  is  entitled  to  such  relief 
as  the  Court  may  under  the  circumstances 
think  fit.  Similar  words  were  used  in 
sub-section  2  of  section  14  of  the  Con- 
veyancing Act,  1881,  but  the  Court  can 

any  longer  term  than  he  had  under  his  original 
sub-lease." 

(3)  33  Beav.    07    L.  R  1  Eq.  346. 


give  wider  relief  to  the  underlessee  under 
the  Act  of  1892  than  it  could  give  to  the 
lessee  under  the  Act  of  1881 — Chomeley 
School,  Wardens  of  v.  Sewell  [l894]  *  and 
Imray  v.  OaJcshette  [l897].'^  The  compen- 
sation is  attached  to  the  forfeiture.  When 
the  lessee  comes  for  relief  the  rent  cannot 
be  altered. 

The  8,000Z.  premium  is  in  effect  a  pay- 
ment made  for  the  grant  of  the  underlease. 
That  should  be  taken  into  consideration. 
The  section  really  provides  for  the  in- 
demnity of  a  person  whose  rights  are 
being  taken  away  by  the  forfeiture.  It 
must  be  looked  at  from  that  point  of  view. 

Renshaw,  Q.C.,  and  J.  Davenport,  for  ' 
the  defendant  company. — On  the  question 
of  forfeiture,  so  long  as  the  decision  in 
Horsey  Estate,  Lim,  v.  Steiger  ^  stands  it 
may  be  against  the  company.  The  facts 
there  were  not  quite  the  same  as  in  the 
present  case.  There  the  winding-up  was 
for  the  purpose  of  reconstruction. 

[RoMER,  L. J.,  referred  to  Oriental  Bank 
Corporation,  In  re  [i884].^] 

There  is  another  question  in  which  the 
company  is  interested — namely,  whether 
proper  notice  was  given  under  sub-sec- 
tion 1  of  section  14  of  the  Conveyancing 
Act,  1881,  as  qualified  by  sub-section  6, 
clause  1 .  Under  that  sub-section  notice  was 
not  necessary  in  the  case  of  a  condition 
for  forfeiture  on  the  bankruptcy  of  the 
lessee,  and  under  section  2,  sub-section  15, 
bankruptcy  included  liquidation  by  ar- 
rangement ;  but  by  sub- section  2  of  sec- 
tion 2  of  the  Conveyancing  Act,  1892, 
forfeiture  for  bankruptcy  or  liquidation 
is  for  one  year  from  the  date  of  the  bank- 
ruptcy or  liquidation  taken  out  of  the 
cases  in  which  notice  is  unnecessary — 
Horsey  Estate,  Lim.  v.  Steiger,^  Notice 
in  this  case  ought  to  have  been  given  in 
accordance  with  sub- section  1  of  section  14 
of  the  Act  of  1881.  As  a  fact,  no  such 
notice  was  given  in  this  case,  but  merely 
a  notice  to  deliver  up  possession. 

Warrington,  Q.C.,  and  T.  T.  Methold,  for 
the  plaintiffs. — The  plaintiffs  take  their 
stand  on  Horsey  Estate,  Lim,  v.  Steiger,^  and 
contend  that  there  has  been  a  forfeiture,  and 
that  the  lease  and  underlease  have  gone. 

(4)  63  L.  J.  Q.B.  820 ;  [1894]  2  Q.B.  906. 
(6)  66  L.  J.  Q.B.  544;  [1897]  2  Q.B.  218. 
(6;  54  L.  J.  Ch.  322;  2»  Ch.  D,  634. 
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There  is  no  case  of  waiver.  There  is 
no  evidence  that  knowledge  of  the  fact  of 
the  liquidation  ever  came  home  to  the 
plaintiffs. 

Under  section  4  of  the  Act  of  1892  the 
Court  has  a  discretion  to  vest  the  estate 
in  the  person  asking  for  it  upon  such 
terms  as  the  Court  thinks  fit.  There  is  a 
difference  hetween  that  section  and  sec- 
tion 14  of  the  Act  of  1881  in  that  respect. 
Section  14,  in  sub-section  2,  deals  with  an 
application  for  relief  against  forfeiture 
— the  relief  is  that  the  lease  remains. 
Section  4  of  the  Act  of  1892  deals  with 
the  case  of  f^  person  who  has  no  direct 
relation  with  the  lessor,  no  privity  of 
estate  with  him.  The  only  connection 
between  them  is  that  he  happens  to  hold 
the  land  from  the  lessee.  The  application 
is  not  for  relief  against  forfeiture.  The 
Court,  in  effect,  in  these  cases  makes  a 
new  lease  for  the  parties,  and  can  exercise 
its  discretion.  It  is  not  bound  to  vest 
the  property  in  the  underlessee  for  the 
whole  term  of  the  underlease. 

Warmington,  Q,C,,  replied. 

BiQBT,  L.J. — In  this  case  the  question 
arises  whether  the  compensation  which 
can  under  section  4  of  the  Conveyancing 
Act,  1892,  be  given  to  an  underlessee 
ought  to  be  given  on  the  principle  decided 
by  Mr.  Justice  Kekewich,  or  on  some 
narrower  principle.  I  think  we  are  all 
agreed  on — in  fact,  we  have  not  called  upon 
the  respondents  to  argue — the  question 
as  to  waiver.  We  do  not  think  there 
was  any  waiver  that  could  be  established 
against  the  respondents.  The  real  disput/O 
was  whether  the  underlessee  could  gain 
an  advantage  out  of  the  forfeiture.  He 
covenanted  to  pay  a  rent  of  800Z.  a  year 
if  the  house  was  not  a  tied  house,  and 
300^.  a  year  if  it  was  a  tied  house,  he 
getting  his  beer  from  Combe  <k  Co.  The 
lease  to  Combe  &  Co.  has  altogether  gone  out 
of  existence,  and  there  can  be  no  question 
now  as  to  the  beer  being  taken  from  their 
brewery ;  and,  of  course,  if  the  underlessee 
can  nevertheless  get  the  property  at  a 
mere  rent  of  300^.  a  year  he  would  be 
better  off  by  500Z.  a  year  than  he  has 
been.  I  do  not  think  that  is  right.  I 
think  Mr.  Justice  Kekewich  was  right  in 
saying   that  care   must  be  taken  so  to 


fix  the  rent  that  he  does  not  get  that 
advantage.  I  think  that  the  decision 
arrived  at  is  right,  and  that  the  appeal 
ought  to  be  dismissed  with  costs. 

Vaughan  Williams,  L.J. — I  agree. 
[His  Lordship  referred  to  the  facts,  and 
continued  :]  It  has  been  held — and  nobody 
disputes  but  that  it  was  rightly  held — 
that  the  voluntary  liquidation  constituted 
a  forfeiture.  It  constituted  a  forfeiture 
which  Mr.  E wart's  representatives  have 
enforced.  It  seems  to  me  that  great 
stress  ought  to  be  put  upon  that  fact, 
because  that  fact,  as  far  as  I  am  con- 
cerned, is  the  key  of  the  judgment  that 
I  am  going  to  deliver.  Under  these  cir- 
cumstances the  underlessee,  whose  interest 
will,  of  course,  if  nothing  is  done,  be 
destroyed  by  the  forfeiture  of  the  lease 
of  his  lessors,  comes  under  section  4  of 
the  Act  of  1892  to  do  what  I  think  is 
aptly  and  properly  described  as  applying 
for  relief ;  and  the  question  is  :  What  are 
the  powers  of  the  Court  in  respect  of  that 
relief,  and  what  are  the  conditions  upon 
which  relief  ought  to  be  granted  ]  The 
practical  way  in  which  the  question  arises 
is  this:  Is  the  underlessee  entitled  to 
have  a  lease  vested  in  him  at  a  rental  of 
300^.  a  year,  or  is  he,  in  some  way  or 
other,  to  pay  either  the  800^.  a  year,  or 
at  all  events  some  figure  larger  than  300^. 
a  year  1 

In  my  judgment,  section  4  of  the  Con- 
veyancing Act,  1892,  was  intended  to 
protect  a  vested  interest  which  the  Legis- 
lature thought  ought  to  be  protected.  At 
law  there  is  no  privity  between  the  under- 
lessee  and  the  original  lessor.  The  object 
of  the  statute  was  that  protection  should 
be  given  to  the  underlessee.  The  Con- 
veyancing Act,  1881,  had  given  protection 
to  the  lessee ;  but,  it  being  held  that  that 
section  was  not  wide  enough  to  cover  the 
case  of  an  underlessee,  it  became  necessary 
to  pass  the  Act  of  1892,  so  that  under- 
lessees  also  might  have  protection.  At 
common  law  underlessees  were  always 
recognised  to  this  extent — that  if  there 
were  a  lease  and  an  underlease  by  the 
lessee,  no  surrender  by  the  lessee  to  the 
lessor,  or  arrangement  made  between  the 
lessee  and  the  lessor,  was  allowed  to  defeat 
the  interest  or  estate  of  the  underlessee  ; 
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and  I  think  that  this  statute  only  carries 
that  principle  a  little  further.  It  was 
intended  that  forfeiture  by  the  lessee 
acted  upon  by  the  lessor  was  not  to  defeat 
the  right  of  the  underlessee.  It  is  to  be 
observed  thdt  under  section  4  of  the  Con- 
veyancing Act,  1892,  the  Court  has  power 
to  make  an  order  vesting  not  the  lease, 
but  the  property  comprised  in  the  lease, 
or  any  part  thereof,  in  an  underlessee, 
upon  such  conditions  as  to  the  execution 
of  any  deed  or  other  document — there  is 
the  power  to  order  the  landlord  to  make 
a  new  lease — payment  of  rent  (which 
may  mean,  probably,  but  I  do  not  say 
necessarily,  and  we  need  not  decide  it, 
the  payment  of  the  intervening  rent  or 
mesne  profits),  costs,  expenses,  damages, 
compensation,  giving  security,  or  other- 
wise, as  the  Court,  in  the  circumstances 
of  each  case,  shall  think  fit ;  but  the 
underlessee  cannot  require  a  lease  to  be 
granted  to  him  for  any  longer  term  than 
he  had  under  his  original  sub-lease.  Those 
are  the  words  which  define  the  conditions 
upon  which  the  Court  may  give  relief  to 
a  person  entitled  as  underlessee.  In  my 
judgment,  the  words  do  not  entitle  the 
Court  to  say,  "  We  think  that  this  pro- 
perty in  the  market  is  worth  so  much 
a  year,  and  therefore  we  direct  that 
a  lease  shall  be  granted  at  so  much." 
I  do  not  think  that  that  was  the  intention 
of  the  statute  ;  but  we  have  not  got 
that  question  to  deal  with,  because,  there 
having  been  a  forfeiture  of  the  lease,  the 
lessors  at  the  present  moment  must  be 
treated  as  having  vested  in  them  not  only 
their  own  rights  as  lessors,  but  also  the 
rights  of  the  lessees  under  the  lease  which 
has  been  forfeited ;  and  it  seems  to  me  to 
be  right  and  proper  that  the  Court,  in  fix- 
ing what  rent  is  to  be  paid  for  the  future 
by  the  underlessee,  should  bear  in  mind 
that  it  is  dealing  on  the  one  hand  with 
the  rights  of  the  underlessee,  and  on  the 
other  hand  with  persons  who  are  not  only 
the  original  lessors,  but  who,  by  virtue  of 
the  forfeiture  which  they  have  enforced 
against  the  lessees,  are  entitled  to  be  treated 
as  having  vested  in  them  all  the  rights  of 
the  lessees.  Under  those  circumstances,  it 
seems  to  me  that  it  was  right  for  Mr. 
Justice  Kekewich  to  make  the  order 
which  he  did.      I  am  not  saying  what 


may  be  the  exact  circumstances  which  will 
have  to  be  taken  into  consideration  upon 
the  enquiry,  but,  according  to  my  view, 
whenever  an  enquiry  of  this  kind  is  made 
it  ought  to  be  upon  the  basis  that  there  is 
a  lessee  who  is  liable  to  conform  to  the 
terms  of  the  underlease,  and  a  lessor  who 
now  has  the  right  to  enforce  as  far  as 
possible  the  rights  of  the  original  lessee. 
In  this  particular  case  that  cannot  be 
done,  because  there  is  this  strange  state 
of  things :  there  is  a  rent  of  800^  a  year 
reducible  to  300/.  a  year  if  the  under- 
lessee  takes  all  his  beer  from  a  particular 
firm ;  and  under  those  particular  circum- 
stances it  does  seem  that  there  must  be 
some  enquiry  to  ascertain  what  is  the  &ir 
rent  at  which  the  underlessee  ought  now 
to  hold  the  premises.  I  think  that  in  this 
particular  instance  the  order  is  right; 
but,  apart  from  the  difficulties  of  this 
case,  I  should  have  said  generally  that,  if 
a  forfeiture  has  been  enforced  against  the 
lessee,  the  lessor  ought  to  be  treated  as  a 
person  entitled  to  enforce  the  rights  of 
the  lessee. 

RoMEB,  L.J. — Having  regard  to  the 
decision  in  Horsey  Estate^  Lim,  v.  Steiger^^ 
the  only  point  of  substance  which  is  now 
open  to  this  Court  on  this  appeal  is  the 
question  as  to  the  terms  upon  which  the 
rent  of  the  new  lease  that  has  to  be 
created  as  between  the  lessors  and  the 
underlessee  should  be  fixed.  I  think 
that  in  this  case  Mr.  Justice  Kekewich 
has  come  to  a  right  conclusion,  but  as 
there  is  a  question  of  principle  involved 
as  to  the  way  in  which  section  4  of 
the  Conveyancing  Act,  1892,  should  be 
dealt  with,  I  think  that  it  will  be  right 
that  I  should  add  the  following  remarks 
to  what  has  already  fiadlen  from  my 
brethren. 

In  the  first  place,  it  is  to  be  borne  in 
mind  that  all  the  rights  of  the  company — 
the  intermediate  lessors — in  the  demised 
premises  have  gone.  They  have  ceased  to 
exist ;  and  I  am  dealing  in  my  general 
remarks  with  a  case  of  that  kind — a  case 
where  a  right  of  forfeiture  by  the  original 
lessor  as  against  the  intermediate  lessor 
has  been  upheld  by  the  Court,  and  deter- 
mined in  favour  of  the  original  lessor. 
The     effect     of    the     plaintiffs    having 
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succeeded  in  their  action  of  forfeiture  as 
against  the  company  has  been  that,  sub- 
ject to  any  claims  which  the  underlessee 
may  make  under  section  4  of  the  Convey- 
ancing Act,  1892,  all  the  rights  in  the 
demised  premises  belong  to  the  plaintiffs, 
the    freeholders.     We    start    with   that 
assumption,  and  that  view  is  clearly  a 
correct  one.     The  underlessee  has  no  right 
apart  from    what  is    given  to  him    by 
section  4,  and  when  he  applies  to  the 
Court  under  that  section  4  he  does  so  at 
a  time  when  the  plaintiffs  have  to  be  re- 
garded as  the  absolute  freeholders,  and 
when  any  rights  which  might  be  said  to 
have  existed  as  between  the  company  and 
Fryer  in  favour  of  the  company,  if  they 
could  be    said  to    exist    at   all,    belong 
really  to  the  plaintiffs.     Section  4  of  the 
Act  of  1892,  in  my  opinion,  ought  not  to 
be  cut  down  or  unduly  hampered  by  giving 
restricted  meanings  to  each  phrase  that 
is  used  in  it.     It  is  to  my  mind  purposely 
Iramed  generally,  so  as  to  give  the  utmost 
liberty  to  the  Court  to  do  what  is  just  as 
between  the  parties.     I  think  that  the 
section   gives  the  most  ample   discretion 
to  the  Court  to  say  upon  what  condi- 
tions and  terms  a  lease  should  be  vested 
in   an  underlessee,  and  does  this  abso- 
lutely unfettered  by  any  limitation,  except 
that  contained  in  the  words  at  the  end  of 
the  section.     That  section  did  not,  to  my 
mind,  of  necessity  contemplate  that  the 
terms  of  the    original    lease  should   be 
kept  alive,   either  all  or  any  of  them, 
though,    no  doubt,   speaking    generally, 
regard  would  be  had  to  them,  and  most 
of  them  probably  would  be  kept  alive  in 
the    new    lease   that    had   to   be    fixed 
as  between  the  original  lessor  and  the 
underlessee;  but   no   special  term  is  of 
necessity  to  be  imported  into  the  new  lease. 
The    section  is  perfectly  general.      For 
example,  the  Court  is  not  bound  to  give 
to  the  lessee  the  whole  of  the  term  of  his 
underlease.    Probably  it  generally  would 
do  so,  but  it  is  not  bound  of  necessity  to  do 
it.     It  is  only  bound  to  have  regard  to  the 
words  at  the  end  of  the  section,  and  not 
to  give  him  a  longer  term  than  the  term 
of  his  underlease.     The  terms  of  the  lease 
as  to  the  covenants  and  so  forth  are,  in  my 
opinion,  left  open  to  be  dealt  with  accord- 
ing to  what  is  thought  just  by  the  Court 


regarding  all   the    circumstances.      The 
section    provides    for    the    execution    of 
any  deed  or  other  document  which  the 
Court  in  the  circumstances  of  each  case 
shall    think    fit,    and    further    provides 
that  the  Court  may  5x  such  terms  as  it 
thinks  fit  as  to  '*  payment  of  rent,  costs, 
expenses,  damages,  compensation,  giving 
security,  or    otherwise,"     Does    that    of 
necessity  say  what  rent  shall  be  the  rent 
of  the  new  lease?      In  my  opinion,  no. 
It  does  not  follow  that  it  must  of  necessity 
be  either  the  rent  fixed  by  the  original 
lease  or  the  rent  fixed  by  the  sub-lease. 
It  is  to  be  such  a  rent  as  will  do  justice 
between  the  parties  under  the  circum- 
stances.    For  example,  it  would  clearly  be 
inequitable  in  such  a  case  as  I  have  stated 
to  say  that  the  rent  must  of  necessity  be 
the   rent  of  the  lease.     Take    the  case 
where  the  lease  was  at  a  rent  of  50Z.  and 
the  underlease  at  a  rent  of  160^. — would 
it  be  equitable  that,  because  of  the  for- 
feiture of  the  original  lease  at  the  instance 
of  the  original  lessor,  and  the  abolition  of 
the  original  rent,  the  underlessee  at  a  rent 
of  150X  should  be  suddenly  able  to  say, 
"  Now  I  ought  to  have  the  rent  in  my 
lease  reduced  from  150Z.  to  50^."?     To 
my  mind,  clearly  not.     It  must  not  be 
forgotten,  as  I  have  already  said,  that 
when  the  underlessee  comes  to  the  Court 
for  assistance  he  does  it  on  the  footing 
that  the  original  lessee's  rights  are  gone 
in  favour  of  the  original  lessor.     Neither 
would  it  be  fisiir  in  every  case  to  fix  the 
rent  of  the  new  lease  by  reference  to  the 
rent  of  the  underlease.    Take  a  case  where 
the  original  lease  was  at  a  rent  of  150L 
and   the  underlease  at  a  rent  of  501, : 
clearly  it  would  be  unfair  in  that  case  to 
fix  the  rent  by  reference  to  the  rent  of 
the  underlease.     The  landlord  would  not 
be  obliged  to  give  up  his  rent  of  1601.  in 
exchange  for  the  lesser  rent  of  50Z.     The 
Legislature  has  taken  care  not  to  hamper 
the  Court.     It  has  taken  care  to  give  to 
the  Court  the  fullest  powers  of  adjusting 
matters,  and  doing  what  is  right  when 
the  whole  circumstances  of  the  case  are 
regarded.     Those  circumstances  would  in- 
volve the  terms  of  the  original  lease,  the 
terms  of  the  underlease,  the  circumstances 
of  the  forfeiture,  what  results  may  have 
foUowed  the  forfeiture^  and  the  position 
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of  the  parties  generally.  If  the  under- 
lessee  is  by  his  new  lease  in  substantially 
no  worse  a  position  than  that  which  he 
occupied  before  the  forfeiture  he  certainly 
cannot  complain.  Take  the  present  case. 
One  cannot,  in  fixing  the  rent  of  the 
new  lease,  simply  rely  upon  either  the 
rent  of  the  original  lease  or  the  rent  of 
the  underlease.  One  cannot  take  the  rent 
of  the  underlease,  800^.,  absolutely,  be- 
cause  that,  to  my  mind,  would  be  unfair  to 
the  under  lessee ;  neither  could  one  take 
it  as  300^.,  because,  in  my  opinion,  that 
would  be  unfair  to  the  lessors.  If  the 
rent  were  fixed  at  300/.,  that  would  be 
really  taking  away  some  of  the  property 
of  the  landlord  and  giving  it  for  no  con- 
sideration to  the  underlessee.  The  under- 
lessee  at  a  rent  fixed  at  300/.  would  be 
getting  a  pecuniary  advantage  by  reason 
of  the  forfeiture  of  the  original  lease 
which  he  has,  in  my  opinion,  no  right  to. 
It  is  a  question  for  the  discretion  of  the 
Court  looking  at  all  the  cii-cumstances  of 
the  ca^e,  and  I  think  the  Judge  in  the 
Court  below  has  exercised  his  discretion 
feirly  and  properly.  The  proper  thing 
would  be  to  say,  Let  such  a  rent  be  fixed 
as,  looking  at  all  the  circumstances  of  the 
case,  would  be  the  proper  rent  for  thid 
lease,  including  the  terms  of  the  under- 
lease, but  bearing  in  mind  that  the  house 
is  no  longer  a  tied  house,  and  cannot  be 
made  a  tied  house  by  the  terms  of  the 
new  lease.  That  is  a  condition  of  affairs 
which  cannot  be  helped  now,  and  must  be 
grappled  with. 

I  think,  looking  at  the  whole  circum- 
stances of  this  case,  the  Judge  in  the 
Court  below  has  exercised  a  fair  and  right 
discretion  as  between  the  original  lessors 
and  the  underlessee,  and  that  this  appeal 
fails. 

Appeal  dUmiaaed, 

Solicitors— Bompas,  Bischoff,  Dodgson,  Coxe  & 
Bompas,  for  appellants;  Bolton  &  Co.,  for 
respondents. 

[Reported  by  A.  J.  Hall^  Eiq.^ 
Barriiter-at'  Lam, 
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1900. 

Nov.  23,  24. 

Dec.  11. 

iiortgage — Transfer — State  of  Account 
between  Mortgagor  and  Mortgagee — Negli- 
gence— CorUemporaneoua  Deeds. 

In  1892  tJie  plainUff,  a  tenant  for  life 
of  freehold  property,  which  was  Sfjtbject  to 
a  mortgage  for  1,500/.,  pitt  her  solicitor  in 
funds  for  the  purpose  of  paying  off  the 
mortgage.  The  solicitor  misappropriated 
the  money  and  concealed  the  fraud  by  con- 
tinuing to  pay  interest.  The  plaintiff  did 
not  enquire  respecting  a  reconveyance  or 
receipt  for  the  money  nor  require  the 
delivery  of  the  deeds.  The  defendant  and 
his  co-trustee  {who  died  before  action 
brought)  were  also  clients  of  the  same 
solicitor  J  and  on  October  4, 1895,  forwarded 
to  him,  a  cheque,  which  the  solicitor  paid 
into  his  private  account  on  the  following 
day.  On  October  4,  1897,  the  solicitor 
took  a  transfer  of  the  mortgage  debt  and 
security  to  himself  drawing  on  his  firvtCs 
account  for  the  consideration-money.  On 
the  following  day,  October  5,  1897,  he 
transferred  6ve  mortgage  debt  and  security 
to  the  defendant  and  his  co-trustee.  It 
did  not  appear  thai  the  defendant  and  his 
co-trustee  had  bargained  with  the  solicitor 
for  any  particular  investment  for  the  pro- 
ceeds of  tlieir  cheque : — Held,  that  the  two 
deeds  of  October  4  and  5,  1897,  cotdd  not 
be  regarded  as  part  of  one  transaction  ;  that 
the  solicitor  as  mortgagee  could  not  have 
set  up  Hie  mortgage  against  the  plaintiff, 
and  the  defendant  as  transferee  took  sub- 
ject to  the  state  of  account  between  tlie 
solicitor  and  the  plaintiff,  and  wets  in  no 
better  position,  A  reconveyance  of  the  pro- 
perty was  accordingly  directed  upon  the 
footing  that  the  defendant  was  a  satisfied 
m^>rtgagee. 

On  December  23,  1879,  the  plaintiff 
being  then  owner  in  fee-simple  of  No.  1 
Qaeensborough  Terrace,  Bayswater,  by  a 
memorandum  in  writing  charged  the  pro- 
perty with  repayment  to  James  Ingram, 
Cartmell  Harrison,  and  James  Croft  of 
1,000/.  and  interest  at  4^  per  cent.,  and 
by  another  memorandum  in  writing  dated 
October  26,  1880,  she  farther  charged  the 
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property  to  the  same  persons  with  repay- 
ment of  500^.  and  interest  at  the  same 
rate.  By  deed  of  settlement  dated  Jane  1 1 , 
1881,  made  on  the  marriage  of  the  plain-' 
tiff  with  the  Rev.  Thomas  Isaac  Guest, 
the  property  was  conveyed  subject  to  the 
memoranda  of  charge  to  uses  under  which 
the  plaintiff  became  tenant  for  life  in 
possession.  By  deed  dated  November  20, 
1886,  made  between  Messrs.  Ingram, 
Harrison,  and  Crofb  of  the  first  part,  the 
Rev.  T.  I.  Guest  and  the  plaintiff  (then 
his  wife)  of  the  second  part,  Cartmell 
Harrison  of  the  third  part,  and  Messrs. 
Freeman  of  the  fourth  part,  the  moi*tgage 
debt  of  1,500^.  and  interest  was  trans- 
ferred, and  the  property  was  conveyed  to 
Messrs.  Freeman  by  way  of  mortgage  to 
secure  the  same  debt  and  interest. 

By  deed  dated  December  23,  1886,  the 
mortgage  was  transferred  by  Messrs. 
Freeman  to  Messrs.  Maul,  and  by  them 
to  William  Negus,  the  last  transfer  being 
dated  January  30,  1891. 

In  the  months  of  February  and  April, 
1892,  while  the  mortgage  was  still  vested 
in  Negus,  the  plaintiff  put  Cartmell  Har- 
rison, who  was  acting  as  her  solicitor,  in 
funds  for  the  purpose  of  paying  off  the 
mortgage,  which  he  undertook  to  do.  In 
breach  of  his  undertaking  he  misappro- 
priated the  money,  and  maintained  the 
fraud  by  continuing  to  pay  interest  on 
the  mortgage  as  it  became  due  to  the 
mortgagee  for  the  time  being. 

No  enquiry  was  made  in  1892  or  sub- 
sequently by  the  plaintiff  for  any  recon- 
veyance or  receipt  by  the  mortgagee  nor 
respecting  the  deeds  relating  to  the  pro- 
perty. She  left  the  whole  matter  in  the 
hands  of  Harrison,  and  as  she  neither 
paid  any  farther  interest  nor  was  charged 
in  account  with  any  in  respect  of  this 
mortgage  by  Harrison,  she  never  sus- 
pected the  fraud. 

The  mortgage  debt  and  security  were 
transferred  on  December  8,  1893,  from 
Negus  to  Mary  Le  Neve  Foster. 

In  January,  1896,  while  the  mortgage 
was  still  vested  in  Mary  Le  Neve  Foster, 
Negus,  who  was  acting  as  her  solicitor, 
was  pressing  Harrison  for  payment  off  of 
the  mortgage  debt.  In  the  event,  on 
February  20,  1896,  Mary  Le  Neve  Foster 
transferred  the  mortgage  debt  and  security 
Vol.  70.— Chang. 


to  Thomas  James  Hamp,  another  client 
of  Negus. 

All  the  transfers  subsequent  to  that  of 
December  23,  1886,  to  the  Messrs.  Free- 
man were  effected  without  any  reference 
to  the  mortgagor,  the  plaintiff.  She  was 
not  a  party  to  any  of  the  deeds,  no  notice 
of  them  was  given  to  her,  nor  were  any 
enquiries  made  of  her  as  to  the  state  of 
account  or  otherwise. 

At  the  end  of  May,  or  on  June  1, 1897, 
Negus  probably  gave  notice  on  behalf  of 
Hamp  to  Harrison,  calling  in  the  mort- 
gage ;  for  on  June  1,  1897,  Harrison 
wrote  to  Negus:  "I  return  the  notice. 
You  do  not  say  when  the  money  is  to  be 
paid  off,  I  presume  in  six  months." 

Harrison  then  appears  to  have  repre- 
sented to  Negus  that  he  was  arranging  a 
transfer,  as  on  September  2,  1897,  he 
wrote  to  Negus  :  "  Hamp. — I  return 
you  this  draft  transfer  approved.  Tlie 
money,  however,  will  not  be  in  for  some 
little  time." 

It  did  not  appear  whether  the  name  of 
the  transferee  was  then  inserted  in  the 
draft  transfer  referred  to  in  this  letter. 

About  that  time  Harrison  was  negotia- 
ting with  one  J.  W.  Smith  to  become 
transferee  of  some  mortgage,  although 
there  was  no  evidence  to  shew  that  he 
identified  the  particular  mortgage  of  which 
he  intended  to  obtain  a  transfer. 

On  September  20,  1897,  he  wrote  to 
Negus  to  this  effect :  "  We  shall  be  pre- 
pared to  complete  the  transfer  on  the  1st 
October." 

On  October  1,  1897,  Harrison  again 
wrote  to  Negus : 

"  Queensborough  Terrace. 

"For  some  reason  or  other  (I  do  not 
know  what)  my  client  did  not  send  his 
cheque  as  he  promised  to  do  to-day  but  I 
have  written  to  him  to  ask  him  to  see  me 
on  Monday  morning  when  I  shall  no 
doubt  get  it  and  complete." 

And  on  the  same  day  he  wrote  to 
J.  W.  Smith : 

"I  am  disappointed  at  not  hearing 
from  you  or  seeing  you.  I  shall  be  coming 
up  on  Monday  and  will  come  by  the  9.53 
train  so  as  to  have  the  opportunity  of 
seeing  you." 

Mr.  J.  W.  Smith  forwarded  to  Harrison 
1,5002.  on  or  before  October  4,  1897,  as 
L 


Digitized  by 


Google 


146 


CHANCEBY  DIViaiON. 


[1901 


Turner  v.  Smith. 


the  latter  acknowledged  receipt  of  a 
cheque  for  the  amount  on  that  day,  and 
the  cheque  was  duly  paid  in  to  Harrison's 
private  account  at  Drummonds'  on  the 
following  day,  October  5. 

By  deed  of  transfer  dated  October  4, 
1897,  Hamp  transferred  the  mortgage 
debt  and  property  to  Harrison,  who  drew 
on  his  firm's  account  at  Hoares'  Bank,  for 
the  consideration-money.  On  the  follow- 
ing day,  October  5,  1897,  Harrison  trans- 
ferred to  J.  W.  Smith  and  the  defendant, 
who  were  trustees.  Upon  the  death  of 
J.  W.  Smith,  the  whole  interest  became 
vested  in  the  defendant  as  the  survivor. 

The  deeds  were  handed  over  by  Har- 
rison to  the  Messrs.  Smith,  and  as 
Harrison  continued  to  pay  interest  to 
them  until  April,  1899,  their  suspicions 
were  not  aroused,  and  no  question  was 
raised  until  December,  1899,  when  appli- 
cation was  made  to  the  plaintiff  for  pay- 
ment of  the  half-year's  interest  which 
became  due  in  the  October  previous. 

The  action  was  then  brought  to  estab- 
lish the  right  of  the  plaintiff  as  mortgagor 
to  have  a  reconveyance  and  delivery  up 
of  the  title-deeds  upon  payment  of  costs  of 
reconveyance. 

Nartoriy  Q,C.,  and  G,  Rashleighj  for  the 
plaintiff. — By  taking  a  transfer  to  himself 
the  force  of  the  mortgage  was  spent,  and 
Harrison  became  a  trustee  for  the  plaintiff. 
If  the  defendant  had  taken  a  transfer 
direct  from  Hamp,  the  plaintiffs  action 
would  fia.il,  as  the  misappropriation  by  her 
agent  could  not  affect  the  prior  mortgagee 
or  any  subsequent  transferee.  The  trans- 
feree takes  subject  to  the  state  of  account 
between  the  mortgagor  and  mortgagee — 
Matthews  v.  Walhvyn  [l798],^  WiUiama  v. 
SorreU  [l799],2  Norrishw.  Marshall  [\%2\\^ 
and  Southampton's  {Lord)  Estate^  In  re  ; 
AUenv.  Southampton  (Lord)  [i  88o].^  These 
cases  are  recognised  by  Cozens- Hardy,  J., 
in  Dixon  v.  Winch  [l899],*  and  he  there 
admits  that  the  cases  are  against  his  view 
respecting  the  negligence  of  a  mortgagor 
not  requiring  the  delivery  of  the  deeds. 

(1)  4  Vcs.  118. 

(2)  4  Ves.  389.  i 

(3)  5  Madd.  475. 

(4)  60  L.  J.  Ch.  218;  16  Ch.  D.  178. 

(5)  68  L.  J.  Ch.  572 ;  aflarmed,  69  L.  J.  Cb. 
465;  [1900]  1  Ch.  7S6. 


The  transferee  could  not  have  been  de- 
frauded had  he  enquired  of  the  mortgagor 
how  the  accounts  stood  between  her  and 
her  alleged  mortgagee.  Dixon  v.  fTtncA  ^  is 
distinguishable  in  that  there  part  only  of 
the  mortgaged  property  was  sold,  which 
would  account  for  the  retention  of  the 
deeds.  Gordon  v.  James  [l885]®  is  dis- 
tinguishable. There  the  plaintiffs  exe- 
cuted a  deed  of  transfer,  in  reliance  on 
which  the  defendant  did  nothing  until  the 
time  for  action  had  passed  away.  Here 
the  plaintiff  has  been  merely  passive. 

Eowden,  Q.C,  and  Fhilpotts,  for  the 
defendant. — There  was  but  one  trans- 
action, although  Harrison  was  an  inter- 
mediate transferee — Harman  v.  Richards 
[l852]  ^  and  Thurston  v.  Nottingham  Per- 
manent Benefit  Building  Society  [l900].® 
The  case  must  accordingly  be  decided  on 
the  same  footing  as  if  Hamp  had  trans- 
ferred direct  to  the  defendant.  With  the 
defendant's  money  paid  to  him  for  the 
purpose  of  investment  by  taking  a  transfer 
of  the  mortgage,  Harrison  could  not  deny 
the  defendant's  right  to  the  mortgage, 
and  he  took  the  transfer  as  a  trustee  for 
the  defendant.  He  fulfilled  the  duty 
which  he  owed  by  transferring  the  legal 
estate  to  the  defendant  and  his  co-trustee, 
and  there  is  no  suggestion  of  any  over- 
riding equity  which  entitles  the  plaintiff 
to  call  upon  the  Court  to  displace  the 
legal  estate. 

But  the  plaintiff  is  out  of  Court  by 
reason  of  her  own  negligence.  By  not 
requiring  a  transfer  to  herself,  she  put  the 
means  of  committing  a  fraud  into  Harri- 
son's hands,  and  the  case  is  governed  by 
Gordon  v.  James,^  By  permitting  him  to 
retain  possession  of  the  deeds,  she  enabled 
him  to  give  colour  to  a  paper  title.  That 
again  is  negligence — Nortkem  Counties  of 
England  Fire  Insurance  Co.  v.  Whipp 
[i884].^  The  observations  in  Dixon  v. 
Wiiich^  support  the  defendant's  case. 
Both  Norrish  v.  Marshall  ^  and  Southamp- 
ton's (Lord)  Estate,  In  re,*  were  cases  of 
equitable  mortgages. 

The  defendant  will  be  allowed  to  retain 
the  deeds — Heath  v.  Crealock  [i874].^° 

(6)  30  Ch.  D.  249. 

(7)  22  L.  J.  Ch.  1066 ;  10  Hare,  81. 

(8)  [1901]  1  Ch.  88. 

(9)  53  L.  J.  Ch.  629;  26  Ch.  D.  482. 
(10)  44  L.  J.  Ch.  157 ;  L.  B.  10  Ch.  22. 
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There  is  a  subsidiary  point.  As  a 
matter  of  fact  there  was  a  small  balance 
<lue  to  Harrison  from  the  plaintiff,  and 
the  defendant  is  entitled  to  stand  in  his 
shoes  as  to  that. 

Norton,  Q.C.f  in  reply. — The  defendant 
has  offered  no  evidence,  and  it  must  be 
ajBsumed  that  he  did  not  advance  his 
money  in  reliance  upon  any  representa- 
tion that  he  was  to  have  this  particular 
security,  and  further  in  point  of  fact  his 
money  did  not  go  to  pay  off  this  mortgage 
debt.  That  fact  distinguishes  the  present 
case  from  Thurston  v.  Nottingham  Per- 
manent  Benefit  Building  Society,^  which  in- 
troduces no  new  law — see  Bird  v.  Philpott 
[l900]."  The  plaintiff  is  entitled  to  the 
legal  estate  upon  discharging  what  is  due 
to  the  defendant ;  and  as  he  has  not  ac- 
quired the  mortgage  debt,  he  must  recon- 
vey  upon  payment  of  his  costs,  charges, 
and  expenses. 

Cur,  adv.  vult. 

Btrne,  J.,  after  stating  the  facts  as 
above  set  out.  continued :  The  real  ques- 
tion is  who  of  two  innocent  parties  is  to 
suffer  for  the  frauds  of  Cartmell  Harrison. 
The  plaintiff  claims  that  upon  the  transfer 
to  Cartmell  Harrison  by  Hamp  the  mort- 
gage debt  was  discharged,  and  that  by 
taking  a  transfer  without  her  privity  the 
transferees,  Messrs.  Smith,  became  bound 
by  the  state  of  account  as  it  then  existed 
between  their  transferor  and  herself,  and 
that  therefore  the  defendant  cannot  claim 
to  hold  the  property  as  against  the  plain- 
tiff. On  the  other  hand,  the  defendant 
contends  that  the  plaintiff  by  her  neglect 
in  not  seeing  that  she  obtained  a  recon- 
veyance or  receipt  for  the  mortgage-money, 
and  in  not  requiring  possession  of  the 
deeds,  put  it  int^  the  power  of  Harrison 
to  commit  the  fraud,  and  to  give  colour 
to  the  false  representations  which  were 
made  upon  the  transfer  to  Messrs.  Smith 
as  to  the  subsistence  of  the  mortgage  debt. 
He  further  contends  that  the  two  transfers 
of  October  4  and  5,  1897,  must  be  looked 
upon  as  parts  of  one  transaction,  and  that 
the  transfer  to  Harrison  ought  not  to  be 
regarded  as  representing  anything  more 
than  part  of  the  machinery  for  transfer- 
ring the  debt  and  security  from  Hamp  to 
(11)  69  L.  J.  Ch.  487 ;  [1900]  1  Ch.  822. 


Messrs.  Smith,  and  not  as  representing 
any  real  transaction. 

Up  to  the  date  of  the  transfer  to 
Cartmell  Harrison,  the  plaintiff  admits 
that  as  between  herself  and  the  subsequent 
transferees  there  was  a  valid  and  subsist- 
ing debt  and  mortgage  security,  inasmuch 
as  no  part  of  the  debt  had  been  paid, 
although  Harrison,  as  the  plain tifi  's  agent, 
had  received  the  money  for  the  express 
purpose  and  with  the  obligation  of  paying 
off  the  then  mortgagee  in  the  year  1892. 

The  effect  in  law  of  taking  a  transfer  of 
a  mortgage  without  the  privity  of  the 
mortgagor  has  been  so  recently  summed 
up  by  Mr.  Justice  Cozens-Hardy  in  the 
case  of  Dixon  v.  Wiru^,^  that  I  cannot  do 
better  than  adopt  his  words :  "  It  is  well 
settled  that,  where  a  mortgage  is  trans- 
ferred without  the  privity  of  the  mort- 
gagor, the  transferee  takes  subject  to  the 
state  of  account  between  the  mortgagor 
and  mortgagee  at  the  date  of  the  transfer 
— Matthews  v.  WaUwyn,^  It  is  also  well 
settled  that  payments  of  interest  or 
payments  on  account  of  capital  made  by 
the  mortgagor  to  the  mortgagee  after,  but 
without  knowledge  of,  a  transfer  must,  in 
the  absence  of  collusion,  be  allowed  to  the 
mortgagor  as  against  the  transferee — 
Williams  v.  SorrelU  This  doctrine  has 
been  extended  to  the  case  where  the  whole 
mortgage  debt  is,  under  similar  circum- 
stances, paid  off — see  iVorrish  v.  Marshall  ^ 
and  Southampton's  (Lord)  Estate,  In  re.*  " 
I  need  not  refer  to  the  expression  of 
opinion  which  follows,  because  the  learned 
Judge  recognises  the  law  as  stated ;  nor 
need  I  go  further  into  the  decision  in  that 
case  either  in  the  Court  of  first  instance 
or  in  the  Court  of  Appeal,  as  it  turned  on 
very  special  facts  which  differ  from  those 
in  the  present  case.  Starting  with  the 
statement  of  the  law  as  above,  it  appears 
to  me  that,  assuming  the  transfer  to 
Harrison  to  have  operated  as  an  assign- 
ment and  conveyance  to  him  in  his  per- 
sonal capacity,  and  not  in  the  capacity  of 
trustee  for  Smith,  the  result  must  follow 
that  the  mortgage  debt  thereupon  imme- 
diately became  discharged,  and  that  he 
held  the  property  as  trustee  for  the  plain- 
tiff; the  principle  being,  as  stated  by 
Sir  John  Leach  in  Norrish  v.  Marshall,^ 
"  that   as  against  an    assignee    without 
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notice  " — meaning  without  notice  to  the 
mortgagor — '*  the  mortgagor  has  the  same 
rights  as  he  has  against  the  mortgagee, 
and  whatever  he  can  claim  in  the  way  of 
set-off,  or  mutual  credit,  as  against  the 
mortgagee,  he  can  claim  equally  against 
the  assignee." 

There  is  no  evidence  that  Harrison  had 
agreed  to  invest  Smith's  money  in  a  par- 
ticular mortgage ;  and  although  it  is  not 
very  easy  to  understand  why  Harrison 
took  the  transfer  to  himself,  only  to  re- 
transfer  it  on  the  following  day,  the  fact 
remains  that  he  did  take  a  transfer  to 
himself.  It  may  be  that,  being  uncertain 
whether  he  should  get  the  money  from 
Smith,  he  obtained  the  transfer  to  himself 
before  receiving  the  cheque.  He  certainly 
did  so  before  the  cheque  was  credited  to 
him.  The  money  paid  by  Harrison  to 
Negus  was  paid  by  cheque  drawn  on  the 
account  of  the  firm  of  Ingram,  Harrison 
&  Ingram,  at  Messrs.  Hoares',  and  that 
cheque  was  debited  to  the  firm  on  Octo- 
ber 5,  and  I  am  unable  to  hold  that  at  the 
time  of  the  transfer  to  himself  he  had 
constituted  himself  a  trustee  of  the  par- 
ticular security  for  the  Messrs.  Smith.  I 
accordingly  decide  that  the  latter  having 
taken  the  transfer  from  Harrison  without 
the  privity  of  the  mortgagor,  the  defen- 
dant can  only  hold  it  against  the  latter 
subject  to  the  state  of  account  between 
Harrison  and  the  mortgagor.  As  between 
Harrison  and  the  mortgagor  the  mortgage 
debt  was  non-existent.  It  appeal's  to  me 
that  the  mortgagor  never  lost  her  right  to 
redeem,  and  that  directly  her  agent,  who 
had  received  the  amount  to  pay  off  the 
mortgage,  became  himself  the  transferee  of 
the  mortgage,  the  debt  was  extinguished, 
and  no  transferee  from  him  could  treat  the 
debt  as  a  subsisting  charge  upon  the 
property. 

In  the  result  I  think  the  plaintiff  is 
entitled  to  succeed  and  to  have  a  recon- 
veyance upon  the  terms  of  paying  the 
costs  of  the  deed. 

Solicitors  —  Beachcroft,  Thompson,  Hay  & 
Ledward,  for  plaintiff ;  R.  T.  Harding,  agent 
for  H.  W.  Chandler,  Basingstoke,  for  defen- 
dant. 

[Reported  by  A.  E,  Hafidally  Esgf., 
BarristcT-at-  Lti7v. 


Kekewich,  J.  ^ 

1900.  >  ATT.-GEX.   V.   COLE. 

Dec.  12.      ) 

Kuisance — Emsondble  Use  of  Property 
— ^^oxious  Fumes — Injunction, 

A  " reasonoMe"  nuisance  has  no  exist- 
ence in  laio. 

If  a  man  so  carries  on  his  business  as  to 
create  a  nuisance  he  is  acting  unreasonably y 
and  ought  to  be  restrained  by  injunction. 

Reinhardt  v.  Mentasti  (58  L.  J.  Oh. 
787 ;  42  Ch.  D.  685)  explained. 

Action  brought  by  the  Attorney- 
General,  at  the  relation  of  the  Wands- 
worth District  Board  of  Works,  to  restrain 
an  alleged  nuisance  created  by  the  defen- 
dants in  their  business. 

The  defendants  were  fiit-melters,  and 
carried  on  business  at  Southfields.  The 
nuisance  arose  from  noxious  gases  and 
fumes  emanating  from  the  defendants* 
works,  to  the  annoyance  of  the  neigh- 
bourhood. 

Warrington^  Q.C,  and  Chubb,  for  the 
plaintiffs. 

F.  0.  Lawrence^  Q»C,y  and  Steuxtrt-Smit/^^ 
for  the  defendants. 

Kekewich,  J.,  found  as  a  fact  that, 
although  the  defendants  carried  on  their 
business  in  a  reasonable  manner  from 
their  own  point  of  view,  and  did  every- 
thing they  could  to  prevent  a  nuisance  or 
annoyance  being  created,  yet  there  un- 
doubtedly was  a  nuisance,  such  as  must 
be  restrained  by  injunction. 

He  continued :  It  fell  to  me  to  consider 
this  question  (whether  a  nuisance  of  a 
permanent  character  had  been  established) 
very  much  in  a  case  of  Reinhardt  v.  Men- 
tasti [i889],^  which  I  refer  to  because  I 
venture  to  think  that  my  judgment  has. 
been  very  much  misunderstood.  I  thought 
in  that  case  that  I  was  not  at  liberty  to 
consider  whether  the  defendant  was  doing 
what  was  reasonable  from  his  point  of 
view.  He  was  conducting  an  eating- 
house  near  another  man's  dwelling-house, 
and  in  a  very  reasonable  manner  as  regards 
an  eating-house.  He  was  doing  that  which 
was  for  the  convenience  of  his  customers, 

(1)  58  L.  J.  Ch.  787  ;  42  Ch.  D.  685. 
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and  to  enable  him  in  the  ordinary  course 
of  that  business  to  provide  what  his  cus- 
tomers wanted ;  but  in  doing  so  he  created 
a  nuisance,  and  it  seemed  to  me  there 
that,  when  once  it  was  established  that 
*he  was  creating  a  nuisance,  the  fact  that 
he  was  doing  what  was  reasonable  from 
his  point  of  view  was  no  defence.  Mr. 
Justice  Buckley  has  commented  upon  that 
in  a  recent  case  of  Sanders-Clark  v. 
Groavenor  Manaiona  Co,  [l900],^  where  he 
seems  to  think  that  I  really  differed  in 
effect  from  Lord  Selbome  in  Ball  v.  JRay 
{1873].^  Of  course,  nothing  could  be  fur- 
ther from  my  intention;  and,  although 
perhaps  the  blame  may  have  been  mine 
in  the  use  of  language,  Mr.  Justice 
Buckley  has  a  little  misunderstood  what 
I  intended  to  say.  That  case  has  also 
been  commented  upon  in  Garrett  on  the 
Law  of  Nuisances,  His  criticism  is  severe, 
but  not  too  severe  if  it  is  just.  He  seems 
to  think  that  my  judgment  differs  from 
that  of  the  Court  of  Exchequer  Chamber 
in  Bamford  v.  Turrdey  [l86o].^  It  so 
happens  that  I  studied  Bamford  v.  Turn- 
ley  *  with  very  great  care  before  I  gave 
my  judgment  in  Reinhardt  v.  Mentasti,^ 
and  I  thought  that  I  was  founding  my 
judgment  on  the  judgment  of  the  Ex- 
<jhequer  Chamber;  it  was  so  intended. 
I  have  taken  this  opportunity  of  again 
reading  Bamford  v.  Tumley^^  and  I  am 
bound  to  say  that,  notwithstanding  these 
criticisms,  what  I  said  in  Reinhardt  v. 
Mentasti '  was  altogether  agreeable,  as  it 
was  intended  to  be,  to  what  was  laid  down 
in  Bamford  v.  Turnley.^ 

These  remarks  are  not  so  much  meant 
with  regard  to  my  own  case,  as  to  bring 
me  back  to  the  main  question,  which  I 
think  may  be  stated  in  this  manner  :  Can 
a  man  reasonably  create  a  nuisance  ?  I 
think  the  answer  of  Bamford  v.  Turnlei/y^ 
from  which  there  has  never  been,  so  far 
-as  I  am  aware,  any  departure  at  all,  is 
that  he  cannot.  Then  he  cannot  say  that 
he  is  acting  reasonably.  The  two  things 
are  self- contradictory  ;  he  is  either  acting 
reasonably  or  he  is  committing  a  nuisance. 
If  he  is  committing  a  nuisance,  he  is  not 
acting  reasonably.     That  seems  to  me  to 

(2)  69  L.  J.  Ch.  5V9 ;  [1900]  2  Ch.  373. 

(3)  L.  R.  8  Ch.  467. 

<4)  31  L.  J.  Q,B.  286  ;  3  B.  &  S.  62. 


be  the  short   result,   and  I   think  that 
ought  to  apply  here. 

Solicitors — W.  W.  Young  &  Son,  for  plaintiffs ; 
Alexander  Pope,  agent  for  H.  R.  Jones, 
Wandsworth,  for  defendants. 

[Reported  by  W.  S.  Goddard,  Esq.^ 
Barrister-at'LaK, 


ELL,  J.  *) 

00.        \ 
7,8.    ) 


Farwell,  J. ' 
1900. 
Dec. 


DOWSETT,  In  re ; 

DOWSBTT  V.  MEAKIN. 


Will — Special  Power  of  Appointment — 
Testamentary  Exercise  of  Power— Subse- 
quent Compulsory  Sale  of  Subject — 
Ademption— WiUs  Act,  1837  (7  WiU.  4. 
(6  1  Vict,  c,  26),  s,  23. 

Hie  question  whether  a  testamentary 
gift  or  appointment  is  adeemed  by  the 
subsequent  disposal  of  the  s^thject  of  the 
gift  during  the  lifetime  of  the  testator  is  in 
every  case  a  question  of  the  construction  oj 
the  will. 

If  the  gift  or  appointment  be  given 
simply  by  a  description  of  the  subject  as 
it  exists  at  the  date  of  execution  of  the 
vjtll,  it  will  be  adeemed  if  the  subject  be 
subsequently  disposed  of  during  the  lifetime 
of  the  testator.  If,  on  the  contrary,  it  be 
given  by  a  description  which  not  only 
includes  the  subject  of  the  gift  as  if  then 
exists,  but  includes  it  in  whatever  other 
form  it  may  happen  to  exist  at  the  date  of 
the  testators  deaOi,  it  is  not  then  adeemed 
by  any  svhsequerU  disposal  of  it,  provided 
that  at  the  testator's  death  the  original 
subject  of  tlie  gift  is  represented  by  actual 
property  which  can  be  identified. 

In  applying  this  principle  to  the  testa- 
mentary  execution  of  a  power  of  appoint- 
ment, there  is  no  distinction  between 
general  and  special  power's. 

Adjourned  summons. 

By  his  will  dated  July  10,  1869,  the 
late  John  Dowsett  devised  to  certain 
trustees  therein  mentioned,  after  the 
expiration  of  three  years  from  the  date 
of  his  decease,  certain  freehold  houses, 
numbered  respectively  Nos.  149,  151,  and 
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153  Cable  Street,  in  the  parish  of  St. 
George-in-the-East,  Middlesex,  upon  trust 
to  pay  one -third  of  the  net  rents  and 
profits  of  the  same  to  his  daughter  Maria 
Dowsett  during  her  life,  and  after  her 
death  upon  trust  to  pay  the  said  one-third 
to  all  and  every  the  child  and  children 
of  the  said  Maria  Dowsett  who  should 
attain  the  age  of  twenty- one  years,  or 
should  die  under  that  age  leaving  issue,  if 
more  than  one,  in  equal  shares.  And  in  case 
the  said  Maria  Dowsett  should  die  without 
leaving  any  child  who  should  acquire  a 
vested  interest  in  her  share,  then  the 
testator  devised  such  share  unto  such  one 
or  more  of  the  brothers  or  sisters,  nephews 
or  nieces  of  the  said  Maria  Dowsett  as  the 
said  Maria  Dowsett  should  by  will  or  any 
codicil  thereto  direct  or  appoint.  And  in 
default  of  any  such  direction  or  appoint- 
ment, the  testator  declared  that  such 
share  should  fall  into  his  residuary  estate. 

The  testator  John  Dowsett  died  on  or 
about  November  11,  1873,  and  his  will 
was  duly  proved  on  December  2,  1873. 

By  her  will  dated  March  8,  1880, 
Maria  Dowsett,  in  express  exercise  of  the 
aforesaid  power  of  appointment  given  to 
her  by  the  will  of  her  father  John  Dow- 
sett, directed  and  appointed  and  also 
gave  and  devised  all  that  her  one- third 
part  or  share  in  the  houses  Nos.  149  and 
151  Cable  Street  to  her  sister  Mary  Anne 
Wilkinson,  for  life  ;  and  after  her  death 
she  appointed,  gave,  and  devised  the  said 
one- third  share  to  her  nephew  E.  E.  Meakin 
in  fee-simple,  but  subject  to  and  charged 
with  a  payment  to  her  niece  Theodora 
W.  Meakin  of  an  annuity  of  10^.  so  long 
as  she  should  remain  unmarried.  But  in 
the  event  of  the  said  E.  E.  Meakin  dying 
before  the  said  Theodora  W.  Meakin  with- 
out leaving  issue  him  surviving,  then  the 
testatrix  gave  and  devised  the  said  one- 
third  share  to  her  said  niece  Theodora 
W.  Meakin  in  fee-simple.  And  the 
testatrix  thereby  appointed,  gave,  and 
devised  all  that  her  one-third  part  or 
share  of  or  in  the  house  No.  153  Cable  Street 
to  her  sister  Emma  Jane  Gibbons  for  the 
term  of  her  natural  life,  and  after  her 
decease  to  her  nephew  W.  A.  Meakin  in 
fee-simple.  But  in  the  event  of  the  said 
W.  A.  Meakin  predeceasing  his  cousin 
J.  W.  Dodsworth  without  leaving  issue 


him  surviving,  then  the  testatrix  ap- 
pointed, gave,  and  devised  such  third 
share  to  the  said  J.  W.  Dodsworth  in  fee- 
simple. 

By  an  indenture  dated  Apnl  8,  1891, 
the  houses  Nos.  149,  151,  and  153  Cable 
Street  were  conveyed  to  the  London  and 
Blackwall  Railway  Co.  under  their  com- 
pulsory powers  for  the  consideration  of 
5,600^.  This  sum  had  akeady  been  paid 
into  Court  under  the  Land  Clauses  Con- 
solidation Act,  1845,  on  February  23, 
1891  ;  and  the  larger  pai-t  of  it,  including 
the  one- third  undivided  share  of  the  said 
Maria  Dowsett,  was  subsequently  from 
time  to  time  invested  by  a  number  of 
orders  of  the  Court  in  the  purchase  of 
certain  freehold  ground -rents  atClapham, 
Hammersmith,  Willesden,  Tottenham, 
and  Stepney.  These  freehold  ground- 
rents  were  from  time  to  time  conveyed  in 
fee- simple  by  a  number  of  different  in- 
dentures to  the  trustees  for  the  time  being 
of  the  will  of  John  Dowsett,  to  be  held  by 
them  upon  the  trusts  and  subject  to  the 
provisions  expressed  and  contained  in  the 
said  will  concerning  the  said  premises  Nos. 
149,  151,  and  153  Cable  Street. 

A  partition  action  for  the  division  of 
these  freehold  ground-rents  was  com- 
menced by  Maria  Dowsett  in  1893,  and 
an  order  for  partition  was  made  on 
March  11,  1893,  by  Stirling,  J.  By  the 
chief  clerk's  certificate  filed  in  the  action 
on  January  25,  1894,  certain  freehold 
ground-rents  at  Clapham,  Hammersmith, 
Willesden,  Tottenham,  and  Stepney  were 
more  particularly  specified  in  the  second 
part  of  the  second  schedule  thereto  as 
representing  the  original  one-third  share 
in  the  premises  Nos.  149,  151,  and  153 
Cable  Street,  to  which  the  testatrix  Maria 
Dowsett  was  entitled  for  life  under  the 
will  of  her  father  John  Dowsett. 

By  an  indenture  dated  January  26, 
1894,  the  trustees  for  the  time  being  of 
the  will  of  John  Dowsett  declared,  in 
pursuance  of  the  judgment  in  the  said 
action,  that  they  would  thenceforth  stand 
possessed  of  the  freehold  ground-rents 
specified  as  aforesaid  in  the  second  part  of 
the  second  schedule  of  the  chief  clerk's 
certificate  upon  the  trusts  by  the  will  o£ 
the  said  John  Dowsett  declared  concern- 
ing the  one-third  share  in  the   houses- 
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Nos.  149,  151,  and  153  Cable  Street,  in 
which  the  said  Maria  Dowsett  was  then 
intei*e8ted  for  life. 

Maria  Dowsett  died  on  December  21, 
1899,  without  leaving  issue,  and  without 
having  formally  altered  or  revoked  her 
aforesaid  will,  which  was  pioved  on 
January  17,  1900. 

A  question  having  arisen  as  to  whether 
the  appointment  contained  in  the  will  of 
Maria  Dowsett  of  the  one-third  share  in 
which  she  was  interested  in  the  houses 
149,  151,  and  153  Cable  Street,  took 
effect  to  any,  and  what  extent,  in  view  of 
the  subsequent  dealings  with  the  property 
which  have  been  already  set  out  above,  or 
whether  the  premises  specified  in  the 
second  part  of  the  second  schedule  of  the 
chief  clerk's  certificate  ought  now  to  be 
held  in  trust  for  the  persons  interested  in 
the  residuary  estate  of  the  testator  John 
Dowsett,  the  present  summons  was  taken 
out  by  the  trustees  of  the  will  of  the  said 
John  Dowsett  and  by  the  persons  in- 
terested in  the  residuary  estate,  asking 
for  the  determination  of  the  point  in 
question. 

J,  M.  Stone,  for  the  plaintiffs. — Having 
regard  to  the  provisions  of  section  23  of 
the  Wills  Act,  1837,  it  is  clear  that  the 
gift  by  appointment  of  the  one- third 
share  of  the  houses  Nos.  149,  151,  and 
153  Cable  Street,  in  which  Maria  Dowsett 
was  interested  for  life,  has  been  adeemed 
by  the  subsequent  dealings  with  the  pro- 
perty— Gale  v.  Gcde  [l856],^  CoUinson  v. 
CoUinaon  [  18571,^  Bag  of  s  Settlement,  In 
re  [1862],^  Blake  v.  Blake  [isso],^  WiUett 
V.  FinLay  [l89l],^  and  Moaea,  In  re; 
Beddington  v.  Beddington  [l90o].^  The 
&ct  that  the  sale  to  the  railway  company 
was  compulsory  is  immaterial ;  in  Bagot'a 
Settlement,  In  re,^  the  point  was  treated 
as  being  of  no  importance. 

B.  J.  Parker,  for  two  of  the  defendants. 
— ^The  general  principle  with  regard  to 
ademption  does  not  necessarily  apply  in 
every  case — Johnatone'a  Settlernent,  In  re 

(1)  21  Beav.  349. 

(2)  24  Beav.  269. 

(3)  10  W.  R.  607. 

(4)  49  L.  J.  Ch.  393  ;  15  Ch.  D.  481. 

(5)  29  L.  R.  Ir.  156. 

(6)  35  L.  J.  N.C.  471 ;  W.  N.  (1900),  182. 


[i88o].'^  This  view  is  supported  by  the 
dictum  of  Lord  Cairns,  L.  J.,  in  Cooper  v. 
Martin  [i867].^  There  is  a  distinction, 
moreover,  in  this  respect  between  general 
and  special  powers,  in  favour  of  special 
powers ;  and  this  is  the  case  of  a  special 
power.  In  the  case  of  a  special,  though 
not  of  a  general,  power,  the  instrument  of 
execution  ought  to  be  read  as  though 
from  the  beginning  it  constituted  an 
integral  part  of  the  instrument  of  crea- 
tion. Especially  is  this  true  where  the 
subject  of  a  special  power  has  been  sold 
and  the  proceeds  resettled  upon  the 
original  trusts.     That  is  the  case  here. 

F.  StaUard,  for  the  remaining  defen- 
dants. 

J.  if.  Stone,  in  reply,  was  stopped  by 
the  Court. 

Farwell,  J.,  after  stating  the  facts, 
continued  :  It  is  argued  by  the  plain- 
tiffs that  there  has  been  in  this  case 
a  failure  by  ademption,  and  therefore 
that  there  is  no  property  on  which  the 
appointment  can  now  operate.  In  my 
opinion  that  is  the  true  view.  In  cases 
of  this  sort  it  appears  to  me  that  the 
question  is  always  a  que«*tion  of  construc- 
tion. Has  the  testator,  in  executing  the 
power  of  appointment,  expressed  his  in- 
tention to  give  the  particular  property, 
or  to  give  that  property  or  any  other 
property  for  the  time  being  represent- 
ing it  ?  In  the  present  case,  I 
have  absolutely  nothing  but  the  bare 
description  of  the  houses.  Subject 
to  what  I  will  say  in  a  moment 
about  special  powers,  it  appears  to  me 
that  there  is  no  difference  in  principle 
between  a  gift  of  "  Blackacre,"  or  of 
moneys  specifically  described,  by  virtue  of 
property  in  "Blackacre"  or  in  such 
moneys,  and  an  appointment  of  *•  Black- 
acre,"  or  of  such  moneys,  under  a  general 
power.  If  the  testator,  having  made  his 
will  in  those  terras,  afterwards  parts  with 
the  property,  the  gift  fails  for  the  very 
excellent  reason  that  there  is  nothing  on 
which  it  can  operate  when  the  testator 
dies.  A  testator,  whether  he  has  property 
of  his  own,  or  whether  he  has  a  power  of 
appointment  over    property,  can,   if   he 

(7)  49  L.  J.  Ch.  696;  14  Ch.  D.  162 

(8)  L.  R.  3  Ch.  47,  55,  56. 
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please,  use  a  form  of  words  which  will 
give  effect  to  his  intention,  if  he  so  desire 
it,  that  that  property,  or  any  money  or 
other  property  into  which  it  may  be 
changed,  shall  pass  at  his  death  to  the 
object  of  his  bounty.  In  the  simple  case 
of  a  gifb  or  appointment  of  particular 
property,  described  as  such,  no  such 
question  can  arise.  That,  in  my  opinion, 
is  the  explanation  of  all  the  cases  that 
have  been  referred  to  by  counsel  for  the 
plaintiffs — for  example,  Gale  v.  Gale,^ 
Blake  v.  Blakej^  and  CoUinsan  v.  Collin- 
aon,^  They  are  decisions  of "  different 
Masters  of  the  Bolls ;  and  in  each  case 
the  learned  Judge  has  held  that  there 
was  not  enough  to  shew  that  more 
than  the  property  described  by  the  par- 
ticular description  passed.  In  Johnstone* 8 
Settlement^  In  re/  on  the  other  hand. 
Vice-chancellor  Malins  thought  that 
there  was  enough  to  shew  that  the  in- 
tention was  to  give  the  funds  representing 
the  particular  property  into  whatsoever 
shape  they  might  have  been  altered  at  the 
date  of  the  testator's  death. 

Then  counsel  for  the  defendants  argued 
that  there  is  a  difference  to  be  derived 
from  the  consideration  that  this  is  a 
special  power.  In  my  opinion  that  dis- 
tinction is  unsound.  The  point,  to  some 
extent,  depends  upon  the  construction  of 
section  23  of  the  Wills  Act,  1837.  There 
are  no  words  in  that  section,  that  I  can 
see,  that  would  in  any  way  exclude  a 
special  power,  or  prevent  the  application 
of  the  section  to  a  special  power ;  nor,  in 
common-sense,  can  I  see  that  there  is  any 
reason  for  such  exclusion.  If  the  real 
meaning  of  failure  by  ademption  is  that 
there  is  no  subject-matter  on  which  the 
instrument  purporting  to  dispose  of  such 
subject-matter  can  operate,  that  reason  is 
equally  forcible,  whether  the  original  in- 
tention to  dispose  arise  from  property,  or 
arise  from  a  general,  or  from  a  special, 
power  of  appointment. 

Counsel  for  the  defendants  argued  that 
I  ought,  in  this  case,  to  read  the  in- 
strument executing  the  power  into  the 
original  instrument  creating  it,  and  he 
urged  upon  me  that  this  was  done  only 
in  the  case  of  special,  and  not  of 
genera],  powers.  I  do  not  altogether 
accede  to  that  statement  as  a  statement 


of  law.  For  some  purposes  you  do  read 
the  instrument  executing  the  power  into 
the  instrument  creating  it,  even  in  the 
case  of  a  general  power  ;  thus,  before  the 
Conveyancing  and  Law  of  Property  Act, 
1881,  a  wife  could  not  convey  real  estate 
to  her  husband  by  virtue  of  her  estate ; 
but  she  could  appoint  real  estate  to  her 
>  husband  under  a  general  power,  because 
the  estate  was  fed  out  of  the  seisin  of  the 
person  creating  the  power.  Nor  is  it  true 
to  say,  universally  and  for  all  purposes, 
that  you  read  the  instrument  executing  a 
special  power  into  the  instrument  creating 
it.  For  example — and  in  this  lies  the 
fallacy  of  the  argument  advanced  by  counsel 
for  the  defendants — ^you  do  not  read  it  in 
so  as  to  relate  back  to  the  time  of  the 
instrument  creating  the  power. — ^f art- 
borough  (Duke)  V.  Godolphin,^  If  it 
were  not  so,  there  would  be  no  ques- 
tion of  lapse  in  instruments  execut- 
ing special  powers.  Suppose  the  case  of 
the  will  of  a  person  having  a  special 
testamentary  power  of  appointment 
among  children,  and  suppose  that  such 
person  appoints  to  a  child,  who  dies 
in  the  lifetime  of  its  parent.  The  result 
is  that  the  testator  has  made  a  gift  which 
has  £Eiiled  by  reason  of  the  death  of  the 
object.  The  same  principle  applies  to  the 
fSsdlure  of  the  subject.  I  see  no  difference 
in  principle  between  the  failure  of  the 
object  and  the  failure  of  the  sub- 
ject. The  reason  is  the  same  in  both 
cases.  You  do  not  read  back  the  ap- 
pointment into  the  original  instrument 
creating  the  power  so  as  to  disregard  all 
subsequent  circumstances.  You  have  to 
read  the  power  with  the  instrument 
executing  it;  and  then  you  find  that 
at  the  date  when  the  instrument  comes 
into  operation,  either  there  is  no  person 
to  take,  or  else  there  is  no  property  on 
which  the  power  can  operate.  To  my  mind 
there  is  no  distinction,  therefore,  in  this 
respect  between  general  and  special  powers. 
The  only  pos'^ible  distinction  that  might  be 
suggested  is  this — that,  inasmuch  as  it  is 
easier  to  trace  the  property  held  under  a 
special  power,  in  most  cases,  because  it  is 
held  by  trustees  who  could  probably  point 
out  any  new  form  that  it  has  taken,  there 
might  be  greater  facility  in  the  Court 
(9)  2  Ves.  sen.  78. 


Digitized  by 


Google 


Vol.  70.] 


CHANCERY  DIVISION. 


153 


DOWSETT,   IX   RE. 

concluding  that  the  testator  did  intend, 
in  a  case  where  he  had  used  ambiguous 
expressions,  to  give  by  the  execution  of 
his  power  the  property  into  whatever 
shape  it  might  have  passed  at  the  date  of 
his  death.  There  is  nothing  of  that  sort 
here.  There  is  simply  an  appointment 
of  "  Blackacre,"  and,  under  those  circum- 
stances, I  can  only  say  that  the  gift  has 
been  adeemed,  and  that  there  has  been  a 
failure. 

Aj9  to  the  costs,  since  Gcde  v.  Gcde  '  has 
to  some  extent  been  doubted  by  Lord  St. 
Leonards  in  his  work  on  Powers  (8th  ed.), 
p.  308,  and  possibly  by  others,  it  will  be 
right  to  declare  the  costs  of  all  parties 
a  charge  on  the  property,  with  liberty 
to  apply  in  order  to  raise  them,  if  they 
cannot  be  otherwise  raised. 


Solicitors — Stones,  Morris  &  Stone,  for  plaintiffs; 
Aldous  &  Welfare,  for  defendants. 

llieported  hj  J.  E.  Morris,  Esq.y 
Barritter -at- 1^710, 


Byrne,  J. 

1900 
Dec.  5 


,6j 


COLBY,  In  re; 

GIBSON  V.   GIBSON. 


Settlement — Construction — Provision  fw 
*'  aU  and  every  the  child  and  children  or 
grandchild^*  of  a  Xarned  Person  Living  at 
the  Death  of  the  Swrvivor  of  Uv^barui  and 
Wife — Right  of  Grandchildren  to  Take  in 
Competition  with  Children. 

Under  a  gift  to  **  all  and  every  the  child 
and  children  or  grandchild "  of  a  named 
person^  where  there  is  no  context  requiring 
the  word  "  or"  to  be  read  "  and"  a  grand' 
child  {whether  his  parent  be  living  or  dead) 
cannot  take  in  competition  vnth  a  child  of 
the  named  person^  if  there  be  one  of  tJiat 
class  living  at  the  period  of  distribrUion, 

By  an  indenture  of  settlement  dated 
December  20,  1853,  Consols  and  India 
Three  per  Cent.  Stock,  amounting  to 
4,350/.,  were  vested  in  trustees  to  be  held 
by  them  (in  the  events  which  had  hap- 
pened) in  trust  "for  all  and  every  the 


child  and  children  or  grandchild  of  Julia 
Gibson  the  wife  of  John  Gibson  party 
hereto  living  at  the  death  of  the  survivor 
of"  Henry  Coley  and  Marion  his  wife. 

Henry  Coley  survived  his  wife,  and  died 
on  January  14,  1900.  Julia  Gibson  had 
thirteen  children.  Of  these  thirteen  chil- 
dren eight  survived  Henry  Coley  and 
were  living  at  the  hearing  of  the  present 
application.  Of  the  other  five  children 
four  died  in  the  lifetime  of  Henry  Coley 
without  ever  having  been  married,  and 
one  died  in  the  lifetime  of  Henry  Coley 
leaving  an  only  child.  Of  the  eight  living 
children  some  were  married  and  had 
children. 

The  present  summons  was  taken  out 
for  the  purpose  of  ascertaining  whether 
the  persons  comprised  in  the  class  of  bene- 
ficiaries included  grandchildren  of  Julia 
Gibson  living  at  the  period  of  distribution, 
whether  the  grandchildren  were  issue  of 
the  children  of  Julia  Gibson  living  at  or 
dead  before  the  same  period. 

MvMigan,  Q.C,^  and  C.  Gurdon,  for  the 
plaintiff  (who  was  an  unmarried  daughter 
of  Julia  Gibson). — The  word  "  or,"  where 
it  occurs  in  a  deed,  cannot  be  read  "  and." 
Margitson  v.  Hall  [l864]  ^  was  against  so 
reading  it  in  a  deed.  In  the  present  case 
the  gift  is  to  classes  as  joint  tenants  in 
the  alternative,  and  each  class  is  exclusive 
of  the  other— Holland  v.  Wood  [l87o]  ^ 
and  Amson  v.  Harris  [1854].* 

Christopher  James,  for  a  grandchild  of 
Julia  Gibson  (whose  parents  were  living). 
— The  word  *'  or  "  should  be  read  "  and." 
The  grandchildren  form  part  of  the  class 
to  iake—Eccard  v.  Brooke  [i:9o].*  If 
this  be  not  so,  then  the  grandchildren 
whose  parents  are  alive  take  equally  with 
those  whose  parents  died  before  the  period 
of  distribution. 

Frank  Russell,  for  another  grandchild 
(the  child  of  a  child  of  Julia  Gibson,  who 
died  before  the  period  of  distribution). — 
The  contingency  of  surviving  the  period 
of  distribution  applies  both  to  the  original 
and  substituted  class.  That  being  so,  the 
gift  must  be  construed  as  substitutional — 

(1)  9L.  T.  755;  12  W.  R.  334. 

(2)  L.  R.  11  Eq.  91. 

(3)  19  Beav.  210. 

(4)  2  Cox,  213. 
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Congreve  v.  Pahwtr  [i853]'^  and  Atkinson 
V.  Bartrum  [l86o].^ 

MvUigan,  Q.U.,  in  reply. — The  cases 
cited  are  all  cases  respecting  tenants  in 
common,  and  do  not  apply  to  joint  tenants. 
The  survivors  of  the  class  of  children 
take  all. 

F.  F.  S,  StokeSj  for  the  trustees  of  the 
settlement ;  and  Levett,  Q,C,,  and  Stewart- 
Smithy  for  other  parties,  took  no  part  in 
the  argument  of  this  point. 

Btrne,  J. — In  this  case  a  question*  of 
construction  arises  upon  the  terms  of  a 
certain  settlement  made  on  the  marriage 
of  Henry  Coley  with  Miss  Marion  Pink. 
In  the  events  which  have  happened  the 
following  trust  has  come  into  operation. 
[His  Lordship  read  the  provision  before 
stated,  and  continued :]  I  have  already 
decided  that  grandchildren  cannot  take  in 
competition  with  their  parents. 

The  clause  has  been  read,  and  I  think 
rightly,  by  everybody  as  though  the  word 
"  grandchild  "  were  equivalent  to  "  grand- 
children or  grandchild."  There  are  three 
contentions  that  have  been  raised  :  First, 
it  is  said  that  no  grandchildren  can  take 
if  there  are  children  living  at  the  period 
named  for  ascertaining  the  class ;  secondly, 
that  grandchildren  of  a  child  predeceasing 
that  period  take  the  share  their  parents 
would  have  taken  if  living ;  and  thirdly, 
that  all  grandchildren,  even  though  their 
parents  be  living,  must  take  amongst 
them  the  share  which  any  deceased  child 
would  have  taken.  Now  the  word  "  or  " 
in  this  clause  must,  I  think,  be  inter- 
preted literally.  If  that  reading  be  cor- 
rect, the  class  of  grandchildren  is  a  sub- 
stitutional class.  The  question  arises  upon 
a  settlement,  but  I  do  not  know  that  for 
the  purposes  of  construction  in  the  events 
which  have  arisen,  and  having  regard  to 
the  class  that  was  to  take,  that  makes 
any  difference  as  to  the  construction  to 
be  put  upon  it.  I  have  been  referred  to 
cases  in  which  a  similar  question  has  been 
determined  in  respect  to  wills,  and 
which  bear  more  or  less  upon  the  subject 
I  have  to  decide ;  and  upon  consideration 
not  only  of  the  cases  cited,  but  of 
others,    I   have  come  to  the  conclusion 

(5)  2B  L.  J.  Gh.  54 ;  16  Beav.  435. 

(6)  28  Beav.  219. 


that  the  effect  of  them  is  accurately 
summed  up  in  TJieohald  on  Wills  (5th  ed.), 
at  p.  592  :  "  When  the  gift  is  to  a  class 
or  their  issue,  the  further  question  arises 
whether  the  original  and  substituted  lega- 
tees form  two  mutually  exclusive  classes, 
so  that  no  substituted  legatees  can  take  if 
there  are  any  members  of  the  original 
class  to  take,  or  whether  the  issue  of 
members  of  the  original  class  dying  can 
take  with  the  surviving  members  of  the 
original  class.  It  is  clear  that  if  all  the 
original  class  survive  the  time  of  distribu 
tion,  they  alone  take."  And  for  that  he 
cites  Sparks  v.  Restal  [l857]  ^  and  Maar- 
gitson  v.  HaU,^  "So,  if  none  of  the 
original  class  survive  the  time  of  distribu- 
tion, the  substituted  legatees  alone  take. 
.  .  .  But  if  some  of  the  original  class  die 
leaving  children  and  others  survive  the 
time  of  distribution  : — If  the  gift  is  to 
several  persons  nominatim  as  tenants  in 
common  or  their  children,  those  who  sur- 
vive the  time  of  distribution  take,  together 
with  the  children  of  those  who  die  before 
it.  Price  v.  Lockley  [l843].*  In  the 
same  way,  in  the  case  of  a  simple  substi- 
tutional gift  to  children  or  their  issue  to 
be  divided  amongst  them  in  equal  shares, 
the  issue  of  a  child  dying  after  the  tes- 
tator and  before  the  time  of  distribution 
take  with  the  other  children." 

Now,  it  is  to  bo  observed  first  of  all, 
had  there  been  no  children  at  the  period 
named,  grandchildren  and  grandchildren 
only  would  have  taken.  So,  on  the  other 
hand,  had  there  been  the  whole  number 
of  children  living  at  the  period  of  distri- 
bution— had  none  of  them  died — ^they 
would  have  taken  to  the  exclusion  of 
grandchildren.  There  are  two  things  to 
be  observed  in  this  clause  which  differen- 
tiate this  case  from  any  to  which  my 
attention  has  been  called.  In  the  first 
place,  this  is  not  a  gift  to  child  or  children 
or  their  issue,  but  it  is  a  gift  to  child  and 
children  or  grandchildren.  That,  of 
course,  has  occurred  in  certain  cases,  but 
there  are  no  words  in  this  deed  denoting 
division,  equality,  or  the  creation  of  a 
tenancy  in  common,  nor  have  I  even  the 
word  "  respectively  "  to  assist  me  to  a  con- 
struction which  would  give  to  grandchil- 

(7)  24  Beav.  218. 

(8)  6  Beav.  180. 
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dreD,  children  of  a  deceased  parent,  that 
share  which  the  parent  would  have  taken 
had  he  or  she  survived  the  period  named. 
Of  course,  the  tendency  of  the  decisions 
has  been,  wherever  the  context  allows  it, 
to  substitute  for  a  parent  a  child  or 
children,  and  such  a  context  has  been 
found  in  many  cases.  Such  a  con- 
struction of  course  becomes  a  com- 
paratively easy  matter  when  there  are 
words  denoting  an  intention  of  division  of 
the  property  into  shares.  But  I  have  no 
such  words  here — I  have  simply  a  gift  in 
words  which  create  a  joint  tenancy 
amongst  those  who  take.  I  cannot 
predicate  of  any  child  that  that  child 
takes  a  share ;  each  child  with  the  other 
members  of  the  class  of  children,  or  each 
grandchild  with  the  other  members  of 
the  class  of  grandchildren  taking  under 
either  of  these  gifts,  would  take  the  whole 
of  the  property  in  joint  tenancy.  Under 
those  circumstances  it  appears  to  me  that 
I  have  no  words  at  all  in  this  settlement 
which  will  enable  me  to  say  that  there  is 
anything  equivalent  to  a  substitution  of 
grandchildren  being  children  of  members 
of  the  first  class  for  the  parent  dying 
before  the  period  at  which  the  first  class 
was  to  be  ascertained.  Although  I  admit 
that  I  think  the  case  is  an  extremely 
difficult  one,  I  have  come  to  that  con- 
clusion. 

I  may  add  this — that  had  I  come  to  the 
other  conclusion  I  should  have  felt 
extreme  difficulty  in  avoiding  the  argu- 
ment of  counsel  that  in  this  settlement 
there  are  no  words  importing  that  the 
grandchildren  forming  the  alternative  or 
substitutional  class  ought  to  be  confined 
to  children  of  the  parent  dying.  That 
has  had  some  weight  with  me  in  bringing 
me  to  the  conclusion  that  I  have  arrived 
at.  Such  a  conclusion  I  should  only  adopt 
with  the  utmost  reluctance.  The  result 
is,  I  do  not  think  that  the  children  of  the 
parents  dying  before  the  period  of  dis- 
tribution can  take. 

Solicitors— W.  M.  Tayler  &  Son ;  Druces  & 
Atlee ;  C.  G.  Algar. 

llieported  by  A,  E,  Randall^  Usq., 
Barrister-at-Zaw. 


Byrne,  J 


RNE,    J.      ) 
1900.  [ 
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TWEEDIE  V.  HAYWARD. 


Dec. 

Executor — Right  of  Retainer — Executor 
Equitable  Tenant  for  Life, 

An  executor,  who  is  a  tenant  for 
life  and  cestui  que  trusty  is  not  entitled 
to  retain  a  sum  due  from  the  testator's 
estate  for  interest,  where  there  orre  trustees 
competent  to  sue  for  the  corpus  of  the  sum. 

Dunning,  In  re ;  Hatherley  v.  Dunning 
(54  L.  J.  Ch.  900),  followed. 

Loomes  v.  Stotherd  (1  L.  J.  (o.s.)  Ch. 
220;  1  Sim.  &  S.  458)  examined  and 
explained. 

The  testator  in  the  cause  had  cove- 
nanted in  his  marriage  settlement  with 
the  trustees  thereof  that  in  case  the 
intended  marriage  should  take  place  his 
executors  or  administrators  should  within 
six  calendar  months  after  his  death  pay  to 
the  trustees  the  sum  of  5,000Z.  with  interest, 
as  therein  mentioned.  Under  the  trusts 
declared  by  the  settlement,  and  in  the 
events  which  had  happened,  the  testator's 
widow  became  entitled  to  a  life  interest  in 
the  fund. 

The  testator  appointed  his  widow  exe- 
cutrix, and  died  leaving  an  insolvent 
estate. 

The  trustees  of.  the  settlement  com- 
menced a  creditor's  action  for  the  adminis- 
tration of  the  testator's  estate.  In  that 
action  the  widow  claimed  to  retain  in 
respect  of  her  life  interest,  and  the 
question  now  came  on  for  determination. 

Norton,  Q.C.y  and  M.  Romer,  for  party 
having  conduct. — ^There  is  no  right  of 
retainer — Dunning,  In  re  ;  Hatherley  v. 
Dunning  [l885].^  The  right  is  generally 
rested  on  this,  that  the  executor  could 
not  sue  himself,  and  was  allowed  to  retain 
as  compensation.  It  has  also  been  said 
that  where  the  executor  has  to  pay  money 
to  a  trustee  who  would  be  bound  to  hand 
it  back  to  him,  he  may  retain.  That 
would  be  justified  by  the  reluctance  of  the 
Court  to  permit  circuitous  actions.  But 
that  would  have  no  application  where  the 
persons  with  whom  the  covenant  is  made 
are  in  existence  and  able  to  sue.     Cockroft 

(I)  54  L.  J.  Ch.  900. 
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V.  Black  [1725]  2  and  Franks  v.  Cooper 
[1799]  ^  were  reviewed  in  Dunning,  In  re} 
Loomes  v.  Stotherd  [182.3]^  was  not  cited, 
but  is  inconsistent  with  that  case,  and  is 
not  law. 

[Byrne,  J. — Have  you  referred  to 
Loam  V.  Casey  [i775]  *?] 

It  is  a  simple  case  of  trustee  and  sole 
beneficiary. 

Rowden,  Q.C.,  and  J,  0.  Wood,  for 
the  widow. — Upon  principle  the  claim 
should  be  admitted.  The  extensions  to 
the  original  doctrine  were — first,  where 
the  executor  is  a  trustee  ;  and  secondly, 
where  the  debt  is  due  not  to  the 
executor,  but  to  a  trustee  for  him.  The 
growth  of  the  doctrine  may  be  traced 
from  Cockroft  v.  Black  ^  and  Franks  v. 
Cooper^  to  Loomes  v.  Stotlierd,*  It  is 
admitted  that  if  the  widow  were  sole 
beneficiary  the  claim  should  be  allowed, 
and  there  is  no  sound  reason  for  rejecting 
it  because  the  claim  is  put  forward  in 
respect  of  a  partial  interest.  Loomea  v. 
Stotherd  ^  is  referred  to  as  an  authority  in 
Seton  on  JudgmentSy  in  Lewin  on  Trusts, 
and  in  Theobald  on  WiUs,  Dunning^  In 
re,^  is  distinguishable.  It  was  not  a  case 
of  debt,  but  of  damages  for  misappropria- 
tion of  trust  funds. 

[Byrne,  J.,  referred  to  Tliompson  v. 
Thompson  [l82l].<^] 

That  case  was  decided  in  the  interval 
between  the  date  of  the  hearing  of  Loomes 
V.  Stotherd,^  which  was  in  April,  1819, 
and  the  further  consideration  (upon  which 
occasion  it  was  reported)  in  1823. 

Norton,  Q.C.y  in  reply. — Thompson  v, 
Thompson  ^  is  against  the  claim. 

Byrne,  J. — In  this  case  a  question 
arises  as  to  the  right  of  an  executrix  to 
retain  in  respect  of  a  life  interest  to 
which  she  was  entitled.  [His  Lordship 
then  stated  the  facts  of  the  case,  and  con- 
tinued :]  I  think  myself  the  point  is 
covered  by  the  decision  in  the  Court  of 
Appeal  in  Dunning,  In  re}  The  facts 
are  suflficiently  stated  at  the  commence- 
ment of  Lord  Justice  Cotton's  judgment 


(2)  2  P.  Wms.  298. 

(3)  4  Ves.  763. 

(4)  1  L.  J.  (o.s.)  Ch. ! 

(5)  2  W.  Bl.  965. 

(6)  9  Price,  464. 


1  Sim.  k.  S.  458. 


to  enable  the  judgment  to  be  understood  : 
"  The  testator  acted  as  solicitor  to  the 
trustees  of  his  marriage  settlement,  under 
which  his  wife  took  a  life  interest,  with 
remainder  to  his  children.  This  fund  got 
into  the  testator's  hands,  and  was  not 
accounted  for,  and  for  it  he  is  clearly 
liable.  But  the  claim  of  his  executrix  to 
retain  this  debt  out  of  his  assets  stands  on 
a  wholly  different  footing.  The  right  to 
i*etain  arises  wholly  from  the  fact  that,  as 
a  creditor  by  suing  at  law  and  obtaining 
judgment  could  get  priority  for  his  debt, 
and  as  an  executor  who  was  also  creditor 
could  not  sue  himself,  he  was  allowed  the 
same  advantage  as  he  would  have  gained 
had  he  been  able  to  sue,  and  was 
allowed  to  retain  the  amount  of  his 
debt  in  priority  to  the  other  creditors. 
And  he  was  allowed  this  right  even 
in  a  case  where  he  was  only  trustee  of 
the  amount  due,  or  where  he  was  him- 
self beneficially  entitled  to  the  debt, 
though  it  was  actually  payable  to  another 
person  as  trustee  for  him."  Then  the 
learned  Judge  proceeds  to  deal  with  the 
particular  case,  saying,  "  the  retainer  has 
been  allowed  on  the  footing  of  the 
widow's  life  interest  being  valued  as  if  it 
were  an  annuity  owing  to  her  from  the 
testator,  besides  being  allowed  in  respect 
of  his  children's  right  in  remainder.  Now, 
if  the  right  to  receive  this  debt  and  the 
liability  to  pay  the  same  were  centred  in 
the  same  person,  it  would  be  right  to 
allow  the  retainer.  But  here  the  execu- 
trix was  not  the  person  in  whom  the  right 
to  recover  the  debt  was  vested,  as  there 
were  existing  at  the  testator's  death 
trustees  of  the  settlement  who  were  com- 
petent and  bound  to  sue  for  and  obtain 
judgment  against  the  executor  for  the 
amount,  or  to  take  proceedings  for  ad- 
ministration of  the  estate."  I  need  not 
read  the  rest  of  that  judgment.  Then 
Lord  Justice  Lindley,  referring  to  Cockroft 
V.  Bla/ik^  speaks  of  it  as  reaching  the 
furthest  point  in  respect  of  retainer  such 
as  is  asked  for  here.  I  must  say  that  I 
think  every  word  of  Lord  Justice  Cotton's 
judgment  applies  to  the  present  case  inas- 
much as  there  are  trustees  who  are  com- 
petent to  sue  for  and  recover  the  debt. 

I  should  have  left  it  there  had  not  the 
case  of  Loomes  v.  Stotherd  ^  been  so  much 
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relied  upon  by  the  executrix.  In  reference 
to  the  reports  of  that  case,  which  is  stated 
with  more  detail  in  the  Law  Jowmal  than 
in  Simons  and  Sttiart,  I  find  that  there 
were  two  points  argued.      The  first  point 
was  a  very  important  one,  the  judgment 
deciding  that  a  devisee  has  a  right  to  re- 
tain a  debt  due  to  himself   or  to   his 
trustees    out    of   the    produce    of    the 
estate  devised  to  him;  the  other  point 
being  as   to  the   costs   of  the  adminis- 
tration— namely,    whether   they    should 
come  out  of  the  estate  in  priority  to  the 
debt  or  not.     [His  Lordship  then  stated 
the  fitcts  in  Loomea  v.  Stotherd  *  from  an 
abstract  of  the  Register  Book  with  which 
he  had  been  furnished.     But  as  the  sub- 
stance is  contained  in  the  report  in  1  L.  J. 
(o.s.)  Ch.  220,  it  is  not  considered  neces- 
sary to  set  them  out.]     So  &r  as  the 
reports  go,  it  appears,  as  I  have  said,  to  be 
a  decision  only  on  the  points  before  men- 
tioned.    But  undoubtedly  it  was  a  case 
where  the  defendant  was  permitted  to  re- 
tain out  of  the  proceeds  of  sale  of  real 
estate  the  amount  of  a  debt  in  which  she 
was  equitably  interested  for  her  life.     The 
case  has  not  got  into  any  of  the  text- 
books to  which  I  have  been  referred  as 
being   an  authority  for  the  proposition 
for  which  it  is  cited,  nor  is  there  any 
case  in  which  it  has  been  followed  as 
deciding  such  a  question.     I  have  not, 
therefore,  the  same  difficulty  as  if  I  had 
to  deal  with   an  old  established  autho- 
rity on  a  particular  point.     In  any  event 
I   should   have    thought    myself   boimd 
by  the  decision  of  the  Court  of  Appeal 
in  Dunmnffy  In   r«,*    but,    as    I    have 
said,   I   do   not    think    that   Loomea  v. 
SMherd  ^  is  an  authority  for  the  proposi- 
tion for  which  it  is  now  invoked — namely, 
that  a  tenant  for  life  cestui  qus  trust  is 
entitled  to  retain  where  there  are  trustees 
competent  to  sue  for  the  corpus  of  the 
fund. 

Solicitors — Bobbins,  Billing  &  Co.,  agents  for 
Forrester  &  Moir,  Malmesbnry ;  A.  F.  &  B.  W. 
Tweedio. 

[Reported  hy  A.  E.  Randall^  Etq.^ 
Barrister-at-ZaTV, 


WATTS   V, 
DBISCOLL. 


[IN  THE  COUBT  OF  APPEAL.] 
LoBD  Alvbrstonb,  O.J. 

BlOBT,  L.J. 

Vaughan  Williams,  L.J. 

1900. 

Nov.  29,  30. 

FcbrPnership — Mortgage  of  Partner's 
Share — DissoliUion — Purchase  of  Mort- 
gaged Share  hy  Partner — Rights  of  Mort- 
gagee— Account — Partnership  Act,  1890 
(53  <&  54  Vict.  c.  39),  s.  31. 

Under  siib-section  2  of  section  Zl  of  the 
Partnership  Act,  1890,  the  assignee  of  a 
share  in  a  partnership  business  is  entitled 
upon  a  dissolution  of  t/ie  partnership  to 
receive  the  actual  share  of  the  partnership 
assets  to  which  the  assigning  partner  is 
entitled  as  betioeen  himself  and  the  other 
partners,  and  to  an  account  for  the  purpose 
of  ascertaining  that  share.  Therefore, 
where  partners  have  knowledge  of  an 
assignment  of  a  share,  any  arrangement 
between  them  for  a  dissolution  of  the  part- 
nership upon  the  terms  of  the  share  of  the 
assigning  partner  being  purchased  by  the 
oth^  partner  at  a  price  agreed  upon 
between  them,  would  not  be  binding  upon 
the  assignee  if  made  without  his  consent. 

Appeal  from  a  decision  of  Farwell,  J. 

The  action  was  brought  to  enforce  a 
security  which  the  plaintiff  had  upon  the 
share  of  the  defendant  W.  S.  Watts  in 
the  partnership  business  carried  on  by 
him  and  the  defendant  Driscoll. 

The  plaintiff  had  agreed  to  advance  to 
his  son,  the  defendant  W.  S.  Watts,  sums 
amounting  to  1,921Z.  ISs.  Sd.  for  the 
purpose  of  enabling  him  to  purchase  one 
half  share  of  the  business  carried  on  by 
the  defendant  Driscoll,  and  become  a 
partner  with  Driscoll  in  the  business. 
The  terms  of  the  advance  were  that 
W.  8.  Watts  should  assign  to  the  plaintiff 
his  interest  in  the  business  to  secure  the 
advance.  The  money  was  duly  advanced, 
and  on  January  9,  1899,  articles  of  part- 
nership were  entered  into  between  Dris- 
coll and  W.  S.  Watts  whereby  they 
agreed  to  become  partners  for  fourteen 
years  from  January  1,  1899,  the  partner- 
ship to  be  terminable  at  the  expiration  of 
seven  years  from  the  date  thereof  on  six 
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calendar  months'  notice  in  writing  by 
either  party  to  the  other. 

There  were  provisions  in  the  articles 
that,  in  the  event  of  the  determination  of 
the  partnership  by  the  bankruptcy  or 
death  of  a  partner,  or  by  reason  of  breach 
of  the  articles  or  inability  of  a  partner  to 
attend  to  the  business,  the  share  of  the 
partner  who  was  bankrupt,  dead,  or  out- 
going might  be  purchased  by  the  other, 
the  price  to  be  paid  being  the  net  value 
of  such  share  on  the  day  of  the  determina- 
tion of  the  partnership,  and  if  the  parties 
could  not  agree  the  value  was  to  be  ascer- 
tained by  valuation.  Upon  the  determi- 
nation of  the  partnership,  if  no  other 
arrangement  was  made  under  the  fore- 
going provisions,  the  goodwill,  property, 
and  effects  of  the  firm  were  to  be  sold  as 
a  going  concern,  and  the  assets  realised, 
and  the  net  proceeds,  after  paying  the 
debts  and  liabilities  of  the  firm,  divided 
between  the  partners.  By  deed  of 
March  23, 1899,  the  defendant  W.  S. Watts 
assigned  to  the  plaintiff  his  interest  in 
the  partnership  business  and  the  assets 
thereof  and  his  share  in  the  profits  thereof 
by  way  of  security  for  the  moneys  advanced 
by  the  plaintiff.  DriscoU  had  notice  of 
this  deed. 

Differences  between  the  two  partners 
arose,  and  on  Aug.  14,  1899,  an  agree- 
ment was  come  to  between  them  that 
DriscoU  should  purchase  the  share  and 
interest  of  W.  S.  Watts  in  the  business 
for  500Z.  On  September  12,  1899,  a  deed 
was  executed  dissolving  the  partnership 
as  from  June  30,  1 899,  upon  this  basis. 
A  balance-sheet  of  the  business  for  the 
half-year  ending  June  30,  1899,  had  been 
prepared  prior  to  the  deed  of  September  1 2, 
1899.  The  share  of  capital  standing  to 
the  credit  of  W.  S.  Watts  in  this  balance- 
sheet  was  1,860Z.  13f.  2d.^  and  the  share 
of  profits  to  June  30,  161Z.  bs.  6<£. 

The  dissolution  was  carried  out  without 
the  knowledge  or  consent  of  the  plaintiff, 
and  he  brought  this  action  against  DriscoU 
and  W.  S.  Watts  claiming  a  declaration 
that  he  was  entitled  to  a  charge  upon  the 
share  of  W.  S.  Watts  in  the  partnership 
assets  as  on  the  date  of  the  dissolution, 
and  also  all  proper  and  necessary  accounts, 
and  payment  of  what  should  be  found  due 
to  him  on  such  accounts. 


FarweU,  J.,  held  that  the  plaintiff  was 
entitled  to  a  charge  on  the  share  of  the 
defendant  W.  S.  Watts  in  the  partnership 
assets  as  on  June  30,  1899,  the  date  of 
the  dissolution  fixed  by  the  partners  ; 
and  also  to  an  account  as  from  that  date. 

The  defendant  DriscoU  appealed. 

Hughes,  Q,C.,  and  F,  P.  Onslow,  for  the 
appellant. — The  rights  of  the  parties  depend 
on  the  Partnership  Act,  1890,  s.  31. ^  The 
mortgagee  is  only  entitled  to  an  account  as 
from  the  date  of  the  dissolution,  and  is  only 
entitled  to  receive  the  share  to  which  the 
assignor  is  entitled  as  sigainst  the  other 
partner — Partnership  Act,  1890,  s.  31, 
sub-s.  2;  and  s.  42,  subs.  2;  and  WhOham 
v.  Damy  [i885].^  It  is  immaterial  whe- 
ther the  agreed  value  is  over  or  under  the 
real  value.  In  the  absence  of  fraud  the 
mortgagee  is  bound  by  the  terms  of  the 
partnership  agreement. 

Notice  to  the  other  partner  of  the 
mortgage  is  quite  immaterial  for  this  pur- 
pose. It  would  only  be  material  if  the 
other  partner  were  to  pay  the  amount  of 
the  share  to  the  mortgagor  instead  of  to 
the  mortgagee. 

The  mortgagee  takes  subject  to  all  part- 
nership equities — Kelly  v.  llvUon  [l868],' 
CavarideT  v.  BuUeel  [l873],*  and  LiiuUey 
on  Ptvrtnerahip  (6th  ed.),  p.  367. 

Under  section   19  of  the   Partnership 

(1)  Section  31  of  the  Partnership  Act,  1890, 
provides:  "(1)  An  assignment  by  any  partner 
of  his  share  in  the  partnership,  either  absolute 
or  by  way  of  mortgage  or  redeemable  charge, 
does  not,  as  against  the  other  partners,  entitle 
the  assignee,  during  the  continuance  of  the 
partnership,  to  interfere  in  the  management  or 
administration  of  the  partnership  business  or 
affairs,  or  to  require  any  accounts  of  the  part- 
nership transactions,  or  to  inspect  the  partner- 
ship books,  but  entitles  the  assignee  only  to 
receive  the  share  of  profits  to  which  the  assign- 
ing partner  would  otherwise  be  entitled,  and 
the  assignee  must  accept  the  account  of  profits 
agreed  to  by  the  partners.  (2)  In  case  of  a 
dissolution  of  the  pattnership,  whether  as  re- 
spects all  the  partners  or  as  respects  the  assign- 
ing partner,  the  assignee  is  entitled  to  receive 
the  share  of  the  partnership  assets  to  which  the 
assigning  partner  is  entitled  as  between  himself 
and  the  other  partners,  and,  for  the  purpose  of 
ascertaining  that  share,  to  an  account  as  from 
the  date  of  the  dissolution." 

(2)  30  Ch.  D.  574. 

(3)  37  L.  J.  Ch.  917;  L.  R.  3  Ch.  703. 

(4)  43  L.  J,  Ch.  370;  L.  R.  9  Ch.  79. 
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Act,  1890,  the  mutual  rights  of  partners 
may  be  varied  by  the  consent  of  all  the 
partners.  Any  one  looking  at  this  partner- 
ship deed  would  have  had  notice  that 
there  was  no  provision  as  to  the  mode  of 
liquidation  in  the  event  of  the  partners 
dissolving  before  the  expiration  of  seven 
years,  and  that  it  was  left  to  the  partners 
to  come  to  some  arrangement  with  regard 
to  it.  What  the  assignor  could  assign 
must  be  ascertained  with  reference  not 
only  to  the  partnership  deed,  but  also  to 
any  arrangement  between  the  partners. 
If  his  share  is  not  ascertained  and  paid 
out  at  the  dissolution  the  mortgagee  is 
entitled  to  an  account,  and  the  mode  of 
distribution  of  the  assets  is  settled  in  the 
absence  of  any  arrangement  by  section  44 
of  the  Act  of  1890.  In  the  present  case 
it  has  been  ascertained  at  500/.  Partner- 
ships are  regulated  by  express  contract 
between  the  partners,  or  by  the  contract 
implied  by  law  from  the  relation  of  the 
parties,  and  now  by  the  statute,  and  a 
third  party  has  no  right  to  put  any  fetter 
on  the  mode  of  dissolution — Crawahay  v. 
CoUina  [isos]  *  and  Ftatherstonhaugh  v. 
Fenwick  [isio].®  There  is  nothing  to 
prevent  the  partners  from  making  the 
arrangement  that  they  have  made.  The 
bargain  is  perfectly  valid,  and  the  mort- 
gagee takes  subject  to  it. 

Bramwell  Davis ,  Q.C.,  and  Boome, 
for  the  plaintiff. — Before  the  Partner- 
ship Act,  1890,  a  partner  could  either 
mortgage  or  assign  his  share  in  the 
partnership,  and  the  assignee,  if  the 
business  were  allowed  to  go  on,  took 
subject  to  all  equities  arising  in  the 
ordinary  course  of  the  partnership,  but  to 
nothing  else.  He  would  not  have  been 
bound  by  any  such  arrangement  as  this, 
which  was  something  outside  the  partner- 
ship, and  not  contemplated  by  the  parties. 
That  is  shewn  by  EeUy  v.  Button.^ 
Cavander  v.  BuUeel*  did  not  carry  the 
matter  any  further.  The  mortgagee  only 
takes  subject  to  equities  which  arise  out 
of  the  previous  dealings  of  the  assignor 
with  the  firm — Smith  v.  Parkea  [lS52]7 
Whetham  v.  Davey  '  shews  that  accounts 
after  a  dissolution  between  the  trustee  in 

(5)  15  Ves.  218,  226. 

(6)  17  Ves.  2?8. 

(7)  16  Beav.  115. 
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bankruptcy  of  a  partner  and  the  other 
partners  would  not  be  binding  on  a  mort- 
gagee of  the  share  of  the  bankrupt 
partner. 

Under  section  46  of  the  Act  of  1890, 
the  rules  of  equity  and  of  common  law 
applicable  to  partnership  continue  in  force 
exeept  so  &r  as  inconsistent  with  the  ex- 
press provisions  of  the  Act  Section  19 
does  not  enable  partners  to  dispense  with 
those  rules. 

An  assignee  of  a  chose  in  action  takes 
subject  only  to  equities  existing  at  the 
date  of  the  assignment,  not  to  those  aris- 
ing afterwards.  Before  the  Act  of  1890 
partners  could  not  alter  the  rights  of  a 
mortgagee  of  a  share  behind  his  back. 
Under  sub-section  1  of  section  31,  it  is 
clear,  the  assignee  cannot  require  accounts 
while  the  partnership  continues ;  but  on 
dissolution  he  is  entitled  under  sub-sec- 
tion 2  to  the  share  of  the  assignor  in  the 
partnership  assets — the  share  itself,  not 
the  proceeds  of  it.  That  share  must  be 
ascertained  according  to  the  partnership 
deed.  That  that  is  the  right  view  is 
shewn  by  the  provisions  of  section  23  as 
to  the  procedure  in  respect  of  a  judgment 
debt  of  a  partner — Brown,  Janson  dc  Go. 
V.  Hutchinson  d;  Co,  [l895].^ 

Hughes^  Q,C.,  in  reply. — The  partners 
must  have  some  right  of  varying  the 
terms  of  the  partnership  deed.  Otherwise 
they  could  not  do  such  things  as  changing 
the  bankers  of  the  partnership,  or  altering 
the  capital.  As  a  security  in  the  sense 
of  a  mortgage  on  property  mortgage  of  a 
share  in  a  partnership  is  not  worth  much. 
It  is  in  the  nature  of  a  floating  charge. 
The  mortgagee  has  to  trust  to  the  capacity 
of  the  partners  to  carry  on  the  business 
properly,  and  their  interest  in  doing  so. 
The  risk  as  to  the  value  of  the  share  is 
not  greater  than  any  other  risk  which  he 
heis  to  run. 

[Vaughax  Williams,  L.J. — It  may  be 
that  the  partners  could  vary  the  incidents 
of  the  partnership  during  its  continuance. 
In  the  present  case  it  is  sought  to  deter- 
mine it. — He  referred  to  Mangles  v.  Diocon 
[1862].«1 

An  alteration  of  the  terms  of  dissolution 

(8)  64  L.  J.  Q.B.  369,  610;  [ISyS]  1  Q,B.  737; 
2  Q.B.  126. 

(9)  3  H.L.  C.  702. 
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is  one  of  the  incidents  of  a  partnership 
even  if  both  parties  were  aware  of  an 
assignment. 

Lord  Alyerstoke,  C.J.  —  The  only 
question  on  this  appeal  is  whether  a 
bargain  between  two  partners,  under 
which  one  of  them  was  to  go  out  of  the 
business  and  sell  all  his  interest  to  the 
other  partner  for  500/.,  is  binding  upon 
the  mortgagee  of  the  selling  partner's  share. 
I  have  no  doubt  that  Driscoll  knew  at 
the  time  when  his  partner  proposed  to  sell 
his  share  tliat  the  father  did  not  concur 
in  the  arrangement  the  son  proposed  to 
make.  It  is  not  very  material,  because 
the  learned  Judge  came  to  the  conclusion 
that  before  July  Driscoll  knew  of  the 
existence  of  the  mortgage.  It  was  said 
that,  under  the  circumstances,  the  bargain 
for  the  sale  of  the  son's  share,  and  the 
dissolution  of  the  partnership  on  those 
terms,  was  to  be  treated  as  binding  on 
the  father  as  mortgagee  of  his  son's 
share.  I  agree  with  Mr.  Justice  Farwell 
that  the  arrangement  cannot  be  treated 
as  binding  on  the  father. 

We  have  to  consider  in  this  connection 
section  31  of  the  Partnership  Act,  1890. 
Up  to  the  time  of  the  passing  of  that 
Act  there  seems  to  have  been  some  doubt 
whether  the  assignee  of  a  share  in  a  partner- 
ship had  a  right  to  compel  the  other  partner 
to  account  to  him — see  LindUy  on  Partner- 
ship  (6th  ed.),  p.  367.  I  think  that  it 
was  intended  by  section  31  to  settle 
the  rights  of  the  parties  under  such  cir- 
cumstances. Sub-section  1  provides  that 
during  the  continuance  of  the  partner- 
ship the  assignee  must  accept  the  account 
of  profits  agreed  to  by  the  partners. 
That  is  in  accordance  with  the  view 
stated  in  many  decisions — that  so  long 
as  the  partnership  lasts,  the  assignee  or 
mortgagee  of  a  share  cannot,  in  the 
absence  of  fraud,  impeach  the  accounts. 
Sub- section  2  refers  to  the  case  of  a  dissolu- 
tion. We  were  pressed  by  counsel  for  the 
appellant  to  say  that  the  words  in 
sub-section  2,  "the  share  of  the  part- 
nership assets  to  which  the  assigning 
partner  is  entitled  as  between  himself 
and  the  other  partners,"  include  the  share 
according  to  any  arrangement  made  in 
the  absence  of  fraud   between  the  out- 


going partner  and  the  other  partners  on 
the  betsis  of  which  the  dissolution  takes 
place;  and  that  whatever  the  terms  of 
the  bargain  might  be  on  which  the  dissolu- 
tion was  to  take  place,  even  though  it  had 
no  reference  to  the  amount  of  the 
partnership  assets  to  which  the  out- 
going partner  was  entitled,  and  no 
provision  was  made  for  ascertaining 
the  amount  of  the  share  of  the  as- 
signing partner,  or  for  the  taking  of  the 
accounts,  the  mort^gee  or  assignee  must 
be  bound  by  it.  That,  in  my  opinion,  is 
going  a  great  deal  too  &r.  I  think  it 
was  intended  to  give  the  assignee  the 
right  of  having  the  accounts  taken  when- 
ever the  unexpected  event  happened. 

It  was  said  that  it  could  be  seen  on  an 
inspection  of  the  partnership  deed  that 
this  was  a  dissolution  in  a  manner  not 
contemplated  or  provided  for  by  the  terms 
of  the  deed ;  that  the  clauses  of  the  deed 
shew  that  a  winding-up  was  provided  for 
on  the  death,  or  bankruptcy,  or  miscon- 
duct of  a  partner,  or  upon  notice  at  the 
expiration  of  seven  years,  whereas  this  was 
a  dissolution  by  agreement  between  the 
partners.  It  was  further  argued  that,  be- 
cause the  partners  might  agree  to  put  an 
end  to  the  partnership  upon  terms  not  con- 
templated by  the  partnership  deed,  of  which 
possibility  the  assignee  had  notice,  he  would 
therefore  be  bound  by  any  agreement  of 
dissolution,  in  the  absence  of  fraud,  made 
between  the  mortgagor  and  the  other 
partner,  though  it  might  be  made  behind 
his  back  and  against  his  will.  I  think 
that  so  to  hold  would  render  nugatory 
the  right  that  the  assignee  has  under  the 
Act  to  receive  on  a  dissolution  the  share 
to  which  the  assigning  partner  is  en- 
titled as  between  himself  and  the  other 
partner,  and  to  have  an  account  taken  for 
the  purpose  of  ascertaining  the  amount 
of  the  share.  The  old  law,  that  the  assignee 
is  bound  by  the  accounts  bona  fide  taken 
in  the  course  of  the  partnership  on  the  foot- 
ing of  its  being  a  going  concern,  has  not 
been  altered.  I  have  come  to  the  conclu- 
sion that  in  this  case  no  account  at  all 
was  taken.  The  defendant  Watts,  having 
made  up  his  mind  to  go  out  of  the  part- 
nership, made  a  bargain  with  his  partner, 
behind  the  back  of  the  mortgagee  and 
against  his  will,  that  if  the  partner  would 
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pay  him  500/.  he  might  have  all  his  share 
in  the  partnership.  It  was  said  by 
counsel  that  that  sum  was  all  that  the 
share  was  worth  in  figures.  I  do  not 
think  that  we  ought  to  draw  that  con- 
clusion from  the  &cts.  No  reference 
whatever  was  made  in  the  arrangement 
to  the  actual  value  of  the  goodwill,  which 
was  a  matter  for  consideration,  and  I 
think  that,  in  the  interest  of  the  mort- 
gagee, an  account  should  be  taken  and 
the  value  of  the  goodwill  should  be  ascer- 
tained, and  under  section  31  of  the  Part- 
nership Act,  1890,  he  is  entitled  to  such 
an  account.  The  effect  of  the  section  is 
to  make  clear  that  which  was  the  law 
before  the  Act  was  passed.  I  think  that 
Mr.  Justice  Farwell  was  right,  and  that 
the  appeal  should  be  dismissed. 

RioBY,  L.J. — I  am  of  the  same  opinion. 
I  think  that  when  one  talks  of  '^  equities," 
that  is  a  very  different  thing  from  a  bar- 
gain which  may  do  gross  injustice  to  the 
mortgagee,  and  it  may  be  has  been 
entered  into  with  that  view.  If  the  Act 
obliges  one  to  say  that  such  a  bargain  is 
to  be  protected,  then  it  must  be  so,  but 
I  cannot  find  anything  to  that  effect  in 
this  Act.  Sub-section  1  of  section  31 
deals  with  the  case  of  a  partnership  during 
its  continuance,  the  object  being  to  prevent 
a  mortgagee  or  assignee  of  a  share  from 
interfering  with  the  progress  of  the  business 
of  the  partnership.  Sub-section  2  deals 
with  a  totally  different  matter.  It  provides 
that  if  there  is  a  dissolution  on  any 
ground  whatever,  even  though  not  pro- 
vided for  by  the  partnership  deed,  then 
the  assignee  of  a  share  in  the  partnership 
shall  be  entitled  to  the  actual  share  of  the 
assigning  partner ;  not  that  that  partner 
may  by  the  terms  of  the  dissolution  alter 
that  share  according  as  the  partners  may 
arrange,  and  do  away  with  it  altogether — 
and  the  argument  must  go  to  that  length — 
but  that  the  actual  share  is  to  be  ascer- 
tained by  taking  an  account  as  from  the 
date  of  the  dissolution — ^in  the  present 
case,  June  30— for  the  year  preceding  the 
dissolution.  The  assignee  is  in  that 
respect  only  placed  in  the  same  position 
as  every  mortgagee  of  a  chose  in  action  is, 
becaose  there  is  no  longer  any  necessity 
lor  depriving  him  of  his  ordinaiy  rights 
Vol.  70.—  Chang 
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when  the   partnership    has  come  to  an 
end. 

The  equities  of  the  parties  are  preserved 
on  a  dissolution,  and  if  one  member  of  a 
firm  were  to  be  allowed  upon  a  dissolution 
tio  altogether  alter  his  position  as  regards 
his  co>  partner,  and  that  regardless  of  the 
interests  of  the  mortgagee,  which  were 
known  to  both  parties,  that  would  be  very 
far  from  equitable. 

Vaughan  Williams,  L.J. — I  agree.  As 
I  understand,  it  is  not  disputed  in  this 
case  that  the  order  made  by  Mr.  Justice 
Farwell  would  be  the  right  order  but  for 
thti  bargain  for  sale  and  purchase  entered 
into  between  Watts,  jun.,  and  Driscoll. 
That  being  so,  one  has  to  consider  the 
question  whether  that  bargain,  which  was 
made  with  notice  of  the  mortgage,  is  an 
agreement  which  can  override  the  rights 
of  Watts,  sen.  In  my  judgment  it  can- 
not override  his  rights.  Let  us  consider 
how  the  matter  stands.  If  this  had  been 
an  equitable  assignment  of  a  chose  in 
action,  and  had  not  been  connected  in  any 
way  with  the  partnership  relation,  no  one 
would  deny  that  a  creditor  and  debtor,  if 
the  debtor  had  notice  of  an  assignment  by 
the  creditor  of  the  debt  due  to  him,  could 
not  enforce  an  agreement  which  they  had 
made  subsequently  to  that  assignment 
altering  the  rights  of  the  assignee.  It  is 
said  tfa^t  that  is  not  so  in  the  case  of  a 
partnership,  but  in  that  case  the  arrange- 
ments and  dealings  between  the  partners 
inter  se  can  affect  and  alter  the  rights  of 
an  assignee  of  a  share  in  the  partnership. 
Why  should  that  be  so?  It  was  said, 
because  of  the  nature  of  the  relation 
between  partners.  It  is  said  that  a 
person  cannot  be  introduced  into  a 
partnership  without  the  assent  of  the 
other  partners,  and  therefore  any  one  who 
takes  a  mortgage  or  assignment  of  a  share 
in  a  partnership  takes  it  subject  to  that 
partnership  relation  which  exists  and  is 
the  basis  of  that  which  is  assigned  to  him. 
It  was  said  that  in  Whetham  v.  Davey  *  it 
was  held  by  Mr.  Justice  North  that  a 
mortgagee  of  a  share  in  a  partnership 
must  be  taken  to  be  content  that  during 
the  continuance  of  the  partnership  the 
mortgagor  should  act  as  his  agent  in  part- 
nership matters,  and  that  he  shovdd  be 
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bound  by  what  the  mortgagor  does  in  the 
course  of  the  partnership.  As  appears 
from  Kelly  v.  RuUxm^  the  mortgagee  or 
assignee  must  be  taken  to  have  notice  of 
the  partnership  deed.  It  is  his  duty  to  en- 
quire what  the  terms  of  the  deed  are,  and  he 
cannot  complain  of,  or  repudiate,  anything 
which  is  done  by  the  mortgagor,  the 
partner,  in  pursuance  of  the  terms  of  the 
deed.  If,  therefore,  in  the  present  case 
that  which  was  done  when  the  sale  took 
place  had  been  something  done  in  pur- 
suance of  the  partnership  deed  or  some- 
thing done  in  the  course  of  the  partnership 
relation,  it  might  be  that  the  agreement, 
although  it  injuriously  affected  the  rights 
of  the  mortgagee,  would  have  been  binding 
on  him ;  but  in  my  judgment  what  was 
done  here  was  not  something  done  be- 
tween these  partners  in  their  relation  as 
partners.  The  agreement  was  not  upon 
an  account  taken  between  the  partners  in 
the  course  of  the  business.  There  is  no 
evidence  in  this  case  to  suggest  that  the 
agreement  was  made  in  any  way  to  further 
or  carry  out  the  partnership  business.  It 
was,  as  plainly  appears,  a  mere  contract  of 
sale  and  purchase,  which  would  of  neces- 
sity put  an  end  to  the  partnership ;  and 
the  question  whether  such  a  ti^nsaction 
entered  into  subsequently  to  the  mortgage 
by  parties  with  knowledge  of  it  can  be 
justified  as  a  transaction  entered  into  by 
partners  in  the  course  of  the  paHnership 
transactions,  is  a  question  which,  in  my 
opinion,  ought  to  be  answered  in  the 
negative. 

Under  these  circumstances,  in  my 
opinion,  quite  apart  from  the  provisions  of 
section  31  of  the  Partnership  Act,  1890, 
this  order  would  have  been  perfectly 
right ;  and,  so  far  as  the  section  itself  is 
concerned,  it  only  affirms  the  view  that  it 
was  right.  It  seems  to  me  that  the  order 
made  by  Mr.  Justice  Farwell  is  exactly 
the  order  which  was  contemplated  by 
6ub-s«Hxtion  2  of  section  31. 

Appeal  dismiaaed. 


Solicitors  — W.  \V.  Bond,  for  appellant ; 
T.  Durant,  for  respondent. 

[Tteported  by  A.  J.  Hall,  Esq., 
Jiarrister-at-Lafv. 
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Lord  Alverstoxe,  C.J. 
RiGBY,  L.J. 

Vacghan  Williams,  L.J. 

1900. 

Oct.  30.     Nov.  1,  2. 

Dec.  17. 

Company — Debentures — Floating  Secu- 
rity— Sale  of  Proj)erty  and  Assets — Dis- 
sentient Debenture-holders, 

The  power  of  a  company,  whicJi  has 
issued  debentures  expressed  to  be  a 
cliarge  by  way  of  float  trig  security  on  the 
property,  undertaking,  amd  assets  for  the 
tims  being,  whether  present  or  future,  of  the 
company,  to  deal  with  its  property  and 
assets  in  the  ordinary  course  of  business, 
extends  to  a  sale  thereof,  in  accordance  with 
its  memorandum  of  oMociation,  without 
making  any  specific  provision  for  the  satis- 
faction or  discharge  of  the  debentures. 

Government  Stock  &c.  Investment  Co. 
V,  Manila  Railway  (66  L.  J.  Ch.  102; 
[1897]  A.C.  81)  applied. 

Per  Vaughan  Williams,  L. J. — Quaere, 
whether  the  carrying  out  of  an  agreemevUfor 
sale  containing  a  covenant  by  the  company 
not  to  eocercise  its  powers  in  respect  of  one 
of  its  principal  objects  as  defined  by  the 
memorandum  of  association  could  not  be 
restrained  upon  the  application  eit/ier  of 
shareholders  or  the  holders  of  debentures  of 
the  company. 

Appeal  from  a  decision  of  Farwell,  J. 

The  defendant  company  was  incor- 
porated in  1887.  The  objects  of  the  com- 
pany, as  stated  in  its  memorandum  of 
association,  were,  so  far  as  material  to  be 
stated,  as  follows:  "(a)  To  carry  on  in 
the  United  Kingdom,  France,  Germany, 
Belgium,  Turkey,  and  elsewhere  as  may 
from  time  to  time  be  determined  the 
business  of  miners,  refiners,  distillers, 
manufacturers  of  and  dealers  in  (either 
wholesale  or  retail)  boracite,  borax,  boracic 
acid,  and  any  other  similar  ore,  and  any 
other  business  incidental  or  subsidiary 
thereto^  (b)  to  purchase,  lease,  rent,  or 
acquire  mines ;  (c)  to  purchase,  acquire, 
work,  and  carry  on  certain  named  fac- 
tories ;  (d)  to  form  or  assist  in  the  forma- 
tion of  any  subsidiary,  allied,  or  affiliated 
companies  and  to  make  and  to  carry  into 
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effect  ftrrangements,  whether  by  purchase 
or  otherwise,  for  the  acquisition  of  the 
goodwill  of  or  any  interest  in  any  business 
of  the  kind  authorised  by  this  memo- 
randum, or  for  amalgamation  or  union  of 
or  sharing  in  interests,  whether  in  whole 
or  in  part,  with  any  other  company, 
person,  or  persons,  or  public  or  private 
undertaking  carrying  on  any  business 
similar  or  analogous  to  any  business  which 
the  company  is  authorized  to  carry  on  ;  to 
sell  all  or  any  part  of  the  company's  busi- 
ness or  property  and  to  subscribe  for,  take, 
hold,  distribute,  allot,  sell,  or  deal 
with,  or  guarantee  or  endorse  any  de- 
bentures, shares,  stocks,  or  securities  of 
any  other  company,  soci6t6  anonyme,  or 
other  association  or  undertaking." 

The  defendant  company  soon  after  its 
incorporation  issued  a  series  of  debentures 
for  100/.  each,  bearing  interest  at  the  rate 
of  6  per  cent.  These  debentures  were 
expreceed  to  be  a  charge  by  way  of  float- 
ing security  on  the  undertaking  of  the 
company. 

The  plaintiff,  Arthur  Foster,  became  the 
holder  of  114  of  these  debentures. 

In  May,  1898,  the  defendant  company 
went  into  voluntary  liquidation.  In  July, 
1898,  the  Court  sanctioned  a  scheme  of 
arrangement,  declaring  it  to  be  binding 
on  the  debenture-holders,  and  stayed  all 
fiuther  proceedings  in  the  winding-up 
except  for  the  purpose  of  carrying  the 
scheme  into  effect.  The  scheme  of  arrange- 
ment provided  that  the  defendant  com- 
pany should  execute  new  debentures, 
divided  into  two  classes,  "  A  "  and  "  B," 
and  should  distribute  them  among  the 
holders  of  the  old  debentures,  which 
should  thereupon  become  extinguished, 
in  the  proportion  of  one  *'  A  "  and  one 
"  B  "  debenture  for  every  old  debenture. 

By  the  form  of  each  "  A  "  debenture 
the  defendant  company  agreed  to  pay  on 
a  future  date  (left  blank)  or  on  such 
earlier  date  as  was  therein  mentioned,  to 
the  bearer  or  registered  holder  the  sum  of 
50/.,  with  interest  in  the  meantime  at 
4  per  cent.,  and  charged  with  the  payment 
of  the  principal  sum  and  interest  by  way 
of  floating  security  all  the  property, 
undertaking,  and  assets  for  the  time  being, 
whether  present  or  future,  of  the  company. 
The  debenture  was  made  subject  to  the 
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condition  that  the  principal  moneys  secured 
by  the  debenture  and  all  arrears  of  in- 
terest, if  any,  should  immediately  become 
payable  if  an  order  was  made  or  an  effec- 
tive resolution  was  passed  for  the  winding- 
up  of  the  company.  The  "  B  "  debentures 
were,  so  far  as  material  for  the  present 
purpose,  in  the  same  form  and  contained 
a  similar  condition. 

In  pursuance  of  this  scheme  the  com- 
pany i&sued  to  the  plaintiff  114  "A"  and 
114  *'B"  debentures. 

The  total  issue  of  each  series  of  deben^ 
tures  was  147,600/.  in  2,952  debentures  of 
50/.  each. 

On  November  29,  1898,  an  agreement 
was  entered  into  between  the  defendant 
company  and  the  defendant  L.  H.  De 
Friese,  which,  after  reciting  that  a  new 
company,  to  be  called  "Borax  Consoli- 
dated, Limited,"  or  by  some  other  name, 
was  about  to  be  formed,  with  the  object 
{irUer  alia)  of  acquiriog  and  working  the 
property  and  assets  of  the  defendant 
company,  provided  for  the  sale  free  from 
incumbrances  of  the  whole  of  the  property 
and  assets  of  the  defendant  company, 
including  goodwill  (with  the  exception  of 
certain  securities  to  the  value  of  between 
23,000/.  and  24,000/.,  which  were  to  be 
retained  by  the  defendant  company  as  its 
own  property),  to  the  defendant  De  Friese, 
as  on  October  1,  1898,  for  the  sum  of 
320,000/,  which  was  to  be  paid  as 
follows:  (a)  100,000/.  at  the  option  of 
the  purchaser  either  in  cash  or  as  to  the 
whole  or  any  part  thereof  by  the  issue  or 
transfer  to  the  defendant  company,  or  as 
they  might  direct,  of  4^  per  cent,  mortgage 
debenture  stock  of  the  new  company  to  be 
treated  as  of  par  value;  (b)  150,000/.  at 
the  option  of  the  purchaser  either  in 
cash  or  as  to  the  whole  or  any  part 
thereof  by  the  allotment  or  transfer  to 
the  defendant  company,  or  as  they  might 
direct,  of  fully  paid-up  cumulative  pre- 
ference shares  of  10/.  each  of  the  new 
company,  to  be  treated  as  of  par  value ; 
(c)  70,000/.  by  the  allotment  or  transfer  to 
the  defendant  company,  or  as  they  might 
direct,  of  7,000  fully  paid-up  ordinary 
shares  of  10/.  each  of  the  new  company. 

Articles  9  and  10  of  the  agreement 
provided  as  follows : 

"  9.  The  company  ehall  until  completion 
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carry  on  its  business  in  the  same 
manner  as  heretofore  so  as  to  maintain 
the  same  as  a  going  concern  and  shall 
not  deal  with  or  dispose  of  any  of  the 
premises  hereby  agreed  to  be  sold  except 
for  the  purpose  and  in  the  course  of 
carrying  on  its  business  in  the  ordinary 
way.  As  from  the  30th  day  of  Sept. 
1898  the  company  shall  be  deemed  to 
have  been  and  to  be  carrying  on  the  said 
business  on  behalf  of  the  purchaser  and 
shall  account  for  all  the  benefits  and 
profits  received  and  be  indemnified  against 
all  expenses  and  liabilities  incurred  in  the 
course  of  carrying  on  the  same. 

"10.  Subject  to  clause  9  of  this  agree- 
ment the  company  shall  not  after  the  date 
of  this  agreement  carry  on  business  as 
miners  refiners  distillers  or  manufac- 
turers of  or  dealers  in  boracite  borax 
boracic  acid  or  similar  ores  substances  or 
products  or  as  owners  of  borate  or  other 
similar  properties  otherwise  than  in  con- 
junction with  and  for  the  benefit  of  and 
on  behalf  of  the  new  company." 

In  accordance  with  the  agreement  of 
November  29,  1898,  an  agreement  dated 
January  10,  1899,  was  made  between  the 
defendant  De  Friese  and  H.  E.  Thomas, 
as  trustee  on  behalf  of  the  company  then 
about  to  be  formed  and  to  be  called 
Borax  CoDsolidated,  Lim.,  whereby  the 
defendant  De  Friese  agreed  to  sell  to  the 
Consolidated  Co.  all  the  property  and 
assets  of  the  defendant  company  included 
in  the  agreement  of  November  29,  1898, 
subject  to  the  provisions  contained  in 
that  agreement,  and  also  the  property 
and  assets  of  five  other  companies. 

In  pursuance  of  the  above-mentioned 
agreements.  Borax  Consolidated,  Lim., 
was  registered  on  January  11,  1899,  with 
the  object  of  acquiring  the  undertakings 
comprised  in  the  agreement  of  January  10, 
1899,  and  seven  other  businesses  or  under- 
takings connected  with  the  production  of 
borax,  with  a  share  capital  of  1,400,000Z., 
and  power  to  issue  debenture  stock  to  the 
amount  of  1,000,000Z. 

It  was  proposed  to  give  the  holders  of 
debentures  in  the  defendant  company 
debentures  in  Borax  Consolidated,  Lim., 
of  equal  amount  to  the  debentures  they 
held  in  the  Borax  Co.,  in  exchange  for 
such  debentures. 


Holders  of  debentures  of  the  defendant 
company  to  the  amount  of  96,650Z.  had 
assented  to  the  proposed  sale  to  the  new 
company,  and  there  were  other  holders 
to  the  extent  of  187,150/.  who  had  not 
expressed  any  opinion  thereon.  The 
plaintifif  was  the  only  person  who  had 
actually  objected. 

On  February  9,  1899,  the  writ  in  the 
present  action  was  issued  against  the  de- 
fendant company,  De  Friese,  one  of  the 
assenting  debenture-holders,  and  Borax 
Consolidated,  Lim.,  by  which  the  plaintiff 
on  behalf  of  himself  and  all  other  deben- 
ture-holders in  the  defendant  company, 
claimed — first,  a  declaration  that  the 
"  A  "  and  "  B  "  debentures  constituted  a 
charge  on  all  the  property,  undertaking, 
and  assets  of  the  defendant  company  ; 
secondly,  that  the  defendant  company 
might  be  perpetually  restrained  from  carry- 
ing out  the  proposed  sales  to  the  defendants 
De  Friese  and  Borax  Consolidated,  Lim., 
without  first  making  due  provision  for 
the  satisfaction  and  discharge  of  the  '*  A  " 
and  "  B  "  debentures ;  and  thirdly,  that, 
in  the  alternative,  the  debentures  might 
be  enforced  by  foreclosure  and  sale. 

The  plaintiflf  then  moved  for  an  inter- 
locutory injunction  in  the  terms  of  the 
writ. 

On  March  21,  1899,  North,  J.,  granted 
an  interlocutory  injunction  (68  L.  J.  Ch. 
410 ;  [1899]  2  Ch.  130). 

The  defendant  company  appealed. 
In  the  interval,  further  assents  to  the 
proposed  sale  had  been  procured  by 
the  defendant  company,  so  that  the 
holders  of  all  the  debentures,  except  to 
the  value  of  16,900/.,  were  assenting; 
and  on  the  defendant  company  offering 
to  pay  into  Court,  to  abide  the  result  of 
the  trial  of  the  action,  an  amount  suffi- 
cient to  satisfy  the  whole  of  the  deben- 
tures held  by  persons  who  had  not 
assented,  including  the  plaintiff,  the 
Court  of  Appeal,  on  May  10  (without 
expressing  any  opinion  on  the  merits  of 
the  case),  discharged  the  order  under 
appeal  upon  the  terms  of  that  being 
done  (68  L.  J.  Ch.  412;  [1899]  2  Ch. 
137). 

In  consequence  of  this  order  the  agree- 
ments of  November  29,  1898,  and  Janu- 
ary 10,  1899,  were  carried  into  effect. 
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At  the  subsequent  trial  of  the  action 
before  Farwell,  J.,  on  March  5,  1900, 
the  plaintiff  claimed  to  be  entitled  to 
have  his  debentures  paid  off  or  to  fore- 
closure ;  and  contended  that  the  injunc- 
tion had  been  dissolved  on  the  terms  that 
he  should  get  that  to  which  he  was 
entitled. 

EarweU,  J.,  was  clearly  of  opinion  that 
the  Court  of  Appeal  intended  that  the 
sale  should  proce^,  and  that  the  money 
paid  into  Court  was  meant  to  be  a  security 
for  the  dissentient  debenture-holders  in 
substitution  for  the  assets  sold  by  the 
Borax  Co.  His  Lordship  accordingly 
made  a  declaration  that  the  plaintiff  and 
all  other  dissentient  debenture- holders 
had  a  charge  upon  the  16,900^.  and  such 
other  assets  of  the  defendant  company  as 
had  not  been  included  in  the  agreement 
of  November  29,  1898,  for  the  amount  of 
their  principal  and  interest. 

The  defendant  company  appealed. 

Svyinfen  Eady^  Q-C,  and  P.  B.  Abraham^ 
for  the  appellants. — The  defendant  com- 
pany has  the  right,  without  the  consent  of 
the  plaintiff  or  of  any  of  the  other  dis- 
sentient debenture-holders,  to  sell  all  its 
assets  (with  the  exception  of  certain 
securities)  on  the  terms  proposed.  The 
debenture-holders  have  no  specific  charge 
over  these  assets.  All  that  they  have  is, 
in  terms,  a  floating  charge  over  all  the 
property  and  undertaking  and  assets  for 
the  time  being,  whether  present  or  future, 
of  the  company.  That  they  will  still  have, 
even  though  the  original  assets  over 
which  the  floating  charge  exists  are 
changed  in  their  nature.  The  existence 
of  the  floating  charge  does  not  prevent  the 
company  from  selling  part  of  its  assets. 
As  to  the  meaning  of  *'  floating  charge  " 
see  Government  Stock  dec  InvestmerU  Co, 
y.  Manila  Railtjoa/y  [l896]  ^  and  Tailby  v. 
Official  Receiver  [1888].^  What  is  pro- 
posed to  be  done  in  the  present  case  is 
bona  fide  and  in  the  best  interests  of  all 
concerned ;  there  is  nothing  which,  on  the 
merits,  is  capable  of  being  impeached; 
there  is  nothing,  therefore,  in  the  trans- 
action which  can  be  objected  to.  The 
evidence  here  is  all  one  way,  that  the 

(1)  66  L.  J.  Ch.  102:  [1897]  A.C.  81. 

(2)  68  L.  J.  Q.B.  75  ;  13  App.  Gas.  523. 


transaction  is  highly  beneficial  for  all  con- 
cerned. The  memorandum  of  association 
of  the  company  confers  the  power  to  carry 
out  this  transaction,  and  every  person  has 
notice  of  the  memorandum — WaU  v. 
London  and  Nortkem  Assets  Corporation 
[1898].^ 

The  powers  of  a  company  in  dealing 
with  its  assets  are  only  those  defined  by 
the  memorandum ;  and  if  the  company  is 
acting  within  those  powers  the  debenture- 
holders  cannot  interfere ;  they  have  no 
voice  in  the  matter — Cotton  v.  Imperial 
(C'c  Agency  Corporation  [l892]  ^  and  New 
Zealand  Gold  Extraction  Co.  v.  Peacock 
[l893].^  If  the  company  has  power  to  do 
what  is  proposed  under  its  memorandum, 
the  dissentient  debenture-holders  must 
shew  some  limit  in  the  debentures,  and 
that  they  are  unable  to  do. 

Even  though  the  security  of  the  deben- 
ture-holders is  diminished,  or  jeopardised, 
if  what  is  proposed  to  be  done  is  within 
the  powers  of  the  company  the  debenture- 
holders  have  no  cause  of  action — Viviam 
ct  Co,y  In  re;  Metropolitan  Bank  v. 
Vivian  d^  Co.  [l90o],^  and  Panama^  New 
Zealand  dec.  Co.j  In  re  [isro].-^  Nothing 
that  the  company  has  done  has  caused  it 
to  cease  to  carry  on  business,  so  as  to 
entitle  the  debenture- holders  to  enforce 
their  security  —  Wallace  v.  Av;tomatic 
Machines  Co.  [l894].®  The  widest  scope 
must  be  given  to  the  words  "  ordinary 
course  of  business" — WiUmott  v.  London 
Celluloid  Co.  [l886].» 

Hughes,  Q.C.^  and  Clatison,  for  the 
respondent. — Whether  the  transaction  is 
or  is  not  a  beneficial  one  does  not  make 
the  slightest  difierence  to  the  rights  of 
the  debenture-holders.  The  plaintiff  is 
entitled  to  insist  upon  those  rights  on 
behalf  of  himself  and  the  other  dissentient 
debenture-holders.  The  fact  that  a 
majority  of  the  debenture- holders  have 
acquiesced  is  not  sufficient,  because  there 
is  not  the  usual  clause  in  the  debentures 
that  a  majority  shall  bind  the  minority. 

(3)  68  L.  J.  Ch.  248  ;  [1898]  2  Ch.  469. 

(4)  61  L.  J.  Ch.  684;  [1892]  3  Ch.  454. 

(5)  63  L.  J.  Q.B.  227 ;  [1894]  1  Q.B.  622. 

(6)  69  L.  J.  Ch,  659  ;  [1900]  2  Ch.  654. 

(7)  39  L.  J.  Ch.  162,  482 ;  L.  R.  5  Ch.  318, 
320. 

(8)  63  L.  J.  Ch.  698;  [1894]  2  Ch.  647. 

(9)  56  L.  J.  Ch.  89;  U  Ch.  D.  147. 
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Nor  does  the  fact  that  the  debentures 
have  gone  up  in  value  in  any  way  affect 
the  matter.  The  question  is,  has  the 
company  taken  away  the  security  which 
it  originally  charged  in  favour  of  the 
debenture-holders  ?  Whether  or  not  the 
transaction  is  ultra  vir^  is  to  be  gathered 
from  what  was  laid  down  by  the  House 
of  Lords  in  Ashhury  Railway  Carriage  d'c. 
Co.  v.  Biche  [1876]J« 

This  is  not  a  dealing  in  the  ordinary 
course  of  business — Vivian  <ih  Co,,  In  r«,® 
and  Wallace  v.  Evershed  [l899].*^  A 
debenture  is  a  commercial  document,  and 
any  person  who  acquires  one  contemplates 
that  the  security  will  be  dealt  with  in  a 
commercial  manner  and  in  the  ordinary 
course  of  business,  and  that  he  will  not 
have  his  security  swept  away. 

[RiGBY,  L.J. — Have  you  considerad 
cases  as  to  the  failure  of  the  substratum 
of  a  company  1] 

Yes ;  and  the  principal  cases  on  that 
point  are  German  Date  Coffee  Co.^  In  re 
[1882],^^  and  Haven  Gold-Mining  Co.,  In 
re  [1882].!^ 

iSunnfen  Eady,  Q.C,  in  reply,  referred 
to    Att.'Gen.  v.  Great    Eastern  Railway 

[l880].^* 

Cur.  adv.  vult, 

Dec.  17,  1900. — Lord  Alverstone, 
C.J.,  stated  the  &cts,  and  continued  : 
We  have  now  to  consider  whether  the 
plaintiff  and  the  other  dissenting  deben- 
ture-holders are  entitled  to  enforce  pay- 
ment of  the  amount  of  their  debentures 
in  priority  to  the  assenting  debenture- 
holders.  Mr.  Justice  Farwell  has  not 
decided  that  the  company  had  so  ceased 
to  carry  on  business  that  it  could  be 
wound  up,  nor  was  this  contended  before 
us  in  the  argument  on  behalf  of  the 
respondents.  I  come  to  the  conclusion 
upon  the  facts  that  the  company  will, 
notwithstanding  the  arrangement  made 
with  De  Friese,  still  be  carrying  on  some 
part  of  the  undertaking  as  contemplated 
by  the  memorandum  of  association,  and 
could  not  be  wound  up.      I  also  come  to 

(10)  44  L.  J.  Ex.  186  ;  L.  R.  7  H  L.  653. 

(11)  68  L.  J.  Ch.  415;  [1899]  1  Ch.  891. 

(12)  61  L.  J.  Ch.  .'564;  20  Ch.  D.  169. 

(13)  51  L.  J.  Ch.242;  20  Ch.  D.  151. 

(14)  49  L.  J.  Ch.  645  ;  5  App.  Cas.  473. 


the  conclusion — which  is,  perhaps,  another 
way  of  stating  the  same  view — that  the 
company,  in  the  agreements  made  to 
which  exception  is  t^en  by  the  respon- 
dent, has  not  acted  uUra  vires  of  the 
memorandum  of  association. 

But  it  is  contended  that,  although  this 
may  be  so,  the  effect  of  the  agreements 
entered  into  by  the  company  is  such  that 
the  transaction  cannot  be  carried  out 
without  the  consent  of  all  the  debenture* 
holders,  and  that,  therefore,  the  non- 
assenting  debenture- holders  are  entitled 
to  claim  payment  in  full.  It  seems  to 
me  that  the  right  of  debenture-holders, 
who  have  only  a  floating  charge  on  the 
undertaking  and  its  assets,  is  clearly 
settled  by  the  judgment  of  the  House  of 
Lords  in  Government  Stock  (tc.  Invest- 
ment Co,  V.  Manila  Railwayy^  and  I 
will  quote  only  the  language  of  Lord 
Macnaghten  :  ^*  A  floating  security  is  an 
equitable  charge  on  the  assets  for  the 
time  being  of  a  going  concern.  It 
attaches  to  the  subject  charged  in  the 
varying  condition  in  which  it  happens 
to  be  from  time  to  time.  It  is  of  the 
essence  of  such  a  charge  that  it  remains 
dormant  until  the  undertaking  charged 
ceases  to  be  a  going  concern,  or  until  the 
person  in  whose  favour  the  charge  is 
created  intervenes."  In  my  opinion,  in 
order  to  enable  the  debenture-holder  to 
insist  on  payment  of  his  debentures  in 
such  a  case  as  this  he  must  shew  either 
that  the  act  complained  of  is  uUra  vires, 
or  that,  to  use  the  language  of  Lord 
Macnaghten,  '*  the  undertaking  has  ceased 
to  be  a  going  concern,"  or  that  the  terms 
of  the  debenture  which  he  holds  give  him 
the  express  right  to  veto  or  negative  the 
operations  which  the  company  are  pro- 
posing to  carry  out  within  their  powers. 
In  my  opinion,  the  facts  in  this  case  do 
not  support  any  of  the  above  positions. 
There  is  nothing  in  the  debenture  to  pre- 
vent the  company  from  carrying  out  this 
particular  operation,  if  it  is,  as  I  hold  it 
to  be,  within  the  memorandum  of  associa- 
tion; and  in  my  opinion  Mr.  Justice 
Farwell  ought  to  have  declined  to  give  the 
plaintiff  and  the  other  dissenting  deben- 
ture-holders any  special  rights  in  respect 
of  the  16,900/.  brought  into  Court,  and 
ought  to  have  treated  them  as  having  the 
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same  rights  as  the  debenture- holders  who 
had  assented. 

For  these  reasons  I  think  the  appeal 
should  be  allowed  with  costs  here  and 
below. 

EiGBTy  L.J. — In  this  case  Mr.  Justice 
North,     on     an     interlocutory     motion, 
granted  an  injunction  until  the  hearing 
refitraining  the  defendants  from  carrying 
out  a  sale  of  their  assets  to  Mr.  De  Friese 
and  the  Borax  Consolidated,  Lim.,  with- 
out first  making  due  provision   for  the 
payment  of  the  debenture-holders  whose 
assent  to    such  transfer   had    not   been 
obtained.     No  previous  authority  is  cited 
for  such  a  finding  when,  as  in  the  present 
case,  the  company  is  only  doing  what  is 
plainly  authorised  by  the  memorandum  of 
association  and  a  substantial  and  indepen- 
dent business  has  throughout  remained  to 
be  carried  on.     On  appeal  to  the  Court  of 
Appeal  it  appeared  at  the  end  of  the  dis- 
cussion that  holders  of  debentures  to  the 
aggregate  amount  of  16,900/.  or  there< 
abouts  had  not  assented  to  the  transfer ; 
and  the  Borax  Co.  consenting,  without 
deciding,  or  indeed  discussing,   whether 
the  injunction  was  rightly  granted  or  not, 
it  was  ordered    that  on    payment  into 
Court  to  the  general  credit  of  the  cause 
of  16,900Z.  the  injunction  should  be  dis- 
solved.    There  had  been  some  discussion 
as  to  bringing  the  bonds  of  the  plaintiff 
into  Court,  but  no  terms  were  arranged, 
and  ultimately  the  order  was  made,  not 
by  consent,  but  on  the  authority  of  the 
Court,  and  the  appeal  motion   was  not 
heard   on   its    merits.       The    injunction 
being  dissolved,  the  proposed  transfer  wan 
carried  into  effect.      The  property  and 
assets  comprised  therein  became  vested  in 
Borax  Consolidated,  Lim.,  and  the  defen- 
dant company  have   had    transferred   to 
them  in  pursuance  of  the  agreement  for 
transfer,  and   are  now   the    holders    of 
100,000/.  mortgage  debenture  stock  and 
150,000/.    cumulative   preference   shares, 
and     70,000/.     in    fully    paid     ordinary 
shares     of    Borax    Consolidated,    Lim., 
in  satisfaction    of    the    purchase-money 
of  320,000/.  agreed  upon.      The  above- 
mentioned      mortgage    debenture  stock, 
cumulative  preference  shares,    and   ordi- 
nary shares  are  still   the   property  and 


assets  of  the  defendant  company,  together 
with  a  balance  amounting  to  between 
23,000/.  and  24,000/.  agreed  to  be  retained 
by  the  defendant  company  as  its  own 
property  of  certain  securities  in  no  way 
relating  to  the  Borax  Co.  The  action 
came  on  for  tiial  before  Mr.  Justice 
Farwell.  It  was  contended  for  the 
plaintiff  that  by  the  transfer  of  all  its 
assets  except  the  23,000/.  to  24.000/.  of 
securities  the  company  was  brought  into 
such  a  state  that  it  was  proper  at  the  suit 
of  debenture-holders  to  treat  it  as  liable 
to  be  wound  up,  and  that  the  plaintiff's 
debentures  were  immediately  payable  at 
par,  which  were  the  grounds  whereon 
Mr.  Justice  North  granted  the  interim 
injunction ;  but  the  Judge,  on  the  con- 
struction of  the  bonds,  and  on  a  review  of 
the  facts,  negatived  these  contentions, 
and  held  that  the  plaintiff  and  all  other  the 
holders  of  the  "  A  "  and  »*  B  "  debentures 
of  the  defendants,  the  Borax  Co.,  Lim., 
had  a  continuing  floating  charge  on  all 
the  property,  undertaking,  and  assets  of 
the  defendants,  the  Borax  Co.,  Lim.,  but 
not  on  such  of  the  said  assets  as  were  sold 
to  De  Friese  and  Borax  Consolidated, 
Lim. 

This  declaration,  in  my  judgment,  en- 
tirely negatives  the  whole  case  made  by 
the  plaintiff  and  the  grounds  on  which 
the  interim  injunction  was  granted.  It 
is  not  appealed  against  by  the  plaintiff, 
and  it  is  not,  strictly  speaking,  open  to 
this  Court  to  discuss  the  grounds  on 
which  it  is  founded.  I  do  not,  however, 
differ  from  anything  said  by  the  Lord  Chief 
Justice.  The  declaration  actually  made  was 
entirely  unnecessary,  as  there  never  was 
a  doubt  that  unless  the  sale  were  declared 
improper  the  floating  charge  existed. 
The  declaration,  however,  is  followed  by  a 
passage  as  follows  :  "And  doth  order  and 
adjudge  that  the  plaintiff  Arthur  Foster 
and  all  other  the  holders  of  the  said 
debentures  who  have  not  assented  to  the 
said  sale  have  a  floating  charge  on  the 
16,900Z.  money  on  deposit  in  Court  to  the 
credit  of  this  action."  In  my  judgment 
this  order,  if  it  means,  as  no  doubt  it  does, 
that  the  non -assenting  debenture-holders 
are  entitled  to  a  floating  charge  to  the 
exclusion  of  the  others,  is  not  only  incon- 
sistent   with    the    previous     declaration 
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(since  the  16,900^.  is  one  of  the  assets  of 
the  company),  but  proceeds  upon  a  wrong 
view  of  the  order  of  the  Court  of  Appeal 
of  May  10,  1899,  which  did  not  give  any 
charge  on  the  fund  not  otherwise  existing, 
but  treated  it  as  a  fund  available  for  com- 
pensation of  dissentient  debenture- holders 
only  in  case  at  the  trial  they  should  prove 
to  have  sustained  damage  by  the  sale,  and 
the  sale  itself  should  as  regards  them  be 
held  wrongful,  neither  of  which  events 
has  been  established. 

The  defendants,  the  Borax  Ca,  Lim., 
ask  to  have  the  action  dismissed  with 
costs,  and  the  judgment  in  the  Court 
below,  except  as  to  costs  ordered  to  be 
paid  by  the  plaintiff*,  reversed.  It  appears 
to  me  that  they  are  entitled  to  this  relief, 
the  plaintiff  having  failed  entirely.  The 
appeal  should  be  allowed  with  costs,  and 
the  action  dismissed  with  costs,  and  the 
judgment  reversed,  except  a^  aforesaid, 
the  costs  of  the  action  to  include  the  costs 
of  the  motion  for  an  injunction  and  the 
appeal  from  the  order  made  thereon. 

Vaughan  Williams,  L.J. — I  agree,  but 
think  it  right  to  state  my  reasons.  It 
seems  to  me  that  Mr.  Justice  Farwell,  by 
his  judgment,  decided  first  that  the  con- 
tention of  the  plaintiff  that  the  floating 
charge  had  attached,  and  the  moneys 
payable  thereunder  had  become  payable 
before  the  due  date,  could  not  be  supported. 
And  it  seems  to  me  that  the  learned 
Judge  so  decided  on  two  grounds— one 
being  that  the  company  had  not  ceased  to 
carry  on  business,  and  the  other  that  the 
debentures  dedned  the  events  on  the 
happening  of  which  the  debenture  debt 
was  to  become  payable  before  the  due 
date,  and  that  ceasing  to  carry  on  business 
was  not  one  of  those  events.  Secondly, 
Mr.  Justice  Farwell  decided,  following  as 
he  said  the  decision  of  Mr.  Justice  North, 
that  the  sales  could  not  have  taken  place 
except  upon  the  terms  of  substituting  cash 
to  the  full  amount  of  the  claim  of  the 
dissentients  for  the  full  amount  of  the 
property  taken  away — that  is,  he  decided 
that  the  sales,  apart  from  the  order  of  the 
Court  of  Appeal,  were  wrongful  and  liable 
to  be  restrained,  not  because  such  sales 
were  idtra  vires  conferred  by  the  memo- 
randum  of  association,  but   because  the 


carrying  out  of  such  sales  would  be  sub- 
stituting a  different  charge  from  that 
given  to  the  debenture -holders  by  the 
debentures.  Thirdly,  Mr.  Justice  Farwell, 
construing  the  order  of  the  Court  of 
Appeal,  decided  that  it  did  not  mean  that 
the  parties  to  the  contract  of  sale  might 
go  on  at  their  peril  upon  bringing  16,900L 
into  Court,  but  meant :  "  Bring  into  Court 
16,900Z.,  the  total  amount  of  the  deben- 
tures of  the  dissentients,  and  on  those 
terms  complete  your  pale  free  from  all 
incumbrances  of  those  dissentients."  Mr. 
Justice  Farwell  thought  that  the  effect  of 
the  order  was  that  there  should  be  no 
claim  left  against  the  assets  taken  by 
the  purchasers,  the  Consolidated  Co. 
The  16,900Z.  was  to  be  substituted  for  so 
much  of  those  assets.  I  am  not  here 
discussing  whether  Mr.  Justice  Farwell 
was  right  in  so  finding  and  holding.  I 
am  only  saying  that  he  did  so  find  and 
hold,  and  I  think  that  the  judgment  as 
ordered  must  be  cqnstrued  in  the  light 
of  what  Mr.  Justice  Farwell  found  and 
held. 

It  seems  to  me  perfectly  plain  that 
although  Mr.  Justice  Farwell  found 
against  the  plaintiff,  on  his  contention 
that  he  was  entitled  t^  immediate  pay- 
ment of  the  sum  secured  by  the  debentures 
on  the  ground  that  the  company  had 
ceased  to  carry  on  business,  yet  he  plainly 
intended  to  decide  the  action  in  fisivour  of 
the  plaintiff,  and  that  this  is  only  intelli- 
gible by  reference  to  the  finding  of  Mr. 
Justice  Farwell,  that  except  on  the  con- 
ditions imposed  by  the  Court  of  Appeal 
the  sale  was  wrongful  and  subject  to  be 
restrained,  because  it  would  substitute  a 
different  charge  from  that  given  by  the 
debentures.  Now,  in  the  first  place  I 
think  that  if  the  judgment  of  Mr.  Justice 
Farwell  means  that  the  order  of  the  Court 
of  Appeal  did  anything  more  than  provide 
security  for  the  satisfaction  and  discharge 
of  the  bonds  of  the  dissentient  debenture- 
holders,  in  case  it  should  turn  out  on  the 
trial  that  the  plaintiff  and  the  dissentient 
debenture- holders  were  entitled  to  have 
the  defendant  company  restrained  from 
carrying  out  the  proposed  sales  without 
first  making  due  provision  for  such 
satisfaction  and  discharge,  the  learned 
Judge  was  wrong.     I  think  it  clear  that 
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the  16,900^  was  ordered  by  the  Court  of 
Appeal  to  be  paid  into  Court  to  the  credit 
of  the  action  merely  as  security  for  the 
plaintifi*  and  the  other  dissentient  de- 
benture-holders in  case  the  claim  in  the 
statement  of  claim  should  be  established 
in  principle.  It  is  true  that  after  the 
order  of  the  Court  of  Appeal  the  plaintiff 
could  not  obtain  an  injunction  by  the 
judgment  in  the  action;  but  he  could 
obtain  the  alternative  remedy  of  satisfac- 
tion, if  he  established  that  the  proposed 
sales  were  such  as  ought  not  to  be  carried 
out  without  first  making  due  provision 
for  such  satisfEkction.  In  my  judgment 
there  is  nothing  in  the  order  of  the  Court 
of  Appeal  to  exclude  from  the  trial  of  the 
action  the  question  involved  in  the  claim 
(as  it  stood  in  the  pleadings)  for  an  in- 
junction— that  is  to  say,  the  question 
whether  or  not  the  sale  was  wrongful 
against  the  debenture-holders— and  liable 
to  be  restrained  at  their  instance,  because 
it  endangered  their  security.  And  to 
alter  the  security  of  the  debenture-holders 
otherwise  than  in  the  ordinary  course  of 
business  as  authorised  by  the  memorandum 
of  association,  would,  in  my  opinion, 
endanger  the  security. 

The  difficulty  of  the  plaintiff  is  that  it 
cannot  be  denied  that  generally  it  is  true 
to  say  that  a  debenture-holder  who  takes 
a  floating  charge  on  the  undertaking  and 
property  of  a  company  cannot  complain 
of  anything  which  is  done  by  the  com- 
pany irUra  vires,  and  in  the  ordinary 
course  of  business ;  and  Mr.  Justice 
Farwell,  following  Mr.  Justice  North,  has 
in  effect  held  that  the  sale  or  amalgama- 
tion agreement  of  the  company  with  De 
Friese  was  intra  vires,  and  in  the  ordinary 
conr&e  of  business,  because  he  has  h^ld 
that,  notwithstanding  the  sale,  the  com- 
pany have  not  ceased  to  carry  on  business. 
This  decision  may  be  right  or  may  be 
wrong,  but  it  cannot  be  discussed  because 
there  is  no  appeal  by  the  plaintiff 
against  it. 

To  my  mind  the  real  objection  to  this 
agreement  is  that  whereas  the  memo- 
randum of  association  by  clause  (a)  en- 
ables the  company  to  carry  on  in  the 
United  Kingdom,  France,  Germany, 
Belgium,  Turkey,  and  elsewhere  as  may 
for  the  time  being  be  determined  the 
Vol.  70.— Chanc. 


business  of  miners,  refiners,  distillers, 
manufacturers  of  and  dealers  in  (either 
wholesale  or  retail)  boracite,  borax,  boracic 
acid,  and  any  other  similar  ore,  clause  10 
of  the  agreement  of  sale  by  the  company 
to  De  Friese  contains  the  following  pro- 
vision. [Elis  Lordship  read  the  clause, 
and  continued  :]  This  clause  in  the  agree- 
ment seems  by  its  very  terms  to  preclude 
the  company  from  exercising  its  powers 
in  respect  of  an  object  included  in  the 
undertaking,  an  object  aa  to  which  there 
ai'e  reasons  contained  in  the  terms  of  the 
memorandum  itself  for  saying  that  it  is 
the  principal  object,  and  the  other  objects 
merely  subsidiary.  For  a  company  thus 
to  preclude  itself  seems  to  me  a  very 
different  thing  from  the  non-exercise  of  a 
power,  or  from  the  selling  of  a  part  of  the 
property  of  the  company  essential  to 
carrying  out  an  authorised  object  of  the 
company,  or  even  the  chief  object  autho- 
rised by  the  memorandum.  For  a  com- 
pany thus  to  preclude  itself  for  ever  seems 
to  me  in  effect  to  be  an  alteration  of  the 
memorandum  of  association  by  excluding 
therefrom  the  objects  which  the  company 
have  agreed  not  to  exercise.  It  will  be 
observed  that  the  memorandum  gives  no 
power  to  sell  the  '*  undertaking,''  and  the 
agreement  did  not  purport  to  sell  it. 

I  am  by  no  means  sure  that  the  deben- 
ture-holders were  not  when  they  brought 
this  action  entitled  to  the  injunction 
claimed.  But  unfortunately  the  statement 
of  claim,  though  it  sets  out  clause  10  of 
the  agreement  and  alleges  that  the  pro- 
posed sale  will  endanger  the  security,  does 
not  in  terms  complain  of  the  clause  as 
altering  the  nature  of  the  undertaking  by 
limiting  it,  and  the  point  was  never 
argued  either  before  Mr.  Justice  North 
or  Mr.  Justice  Farwell.  The  point  was 
argued  that  the  business  as  carried  on 
after  the  sale  would  not  be  the  business 
carried  on  when  the  debenture-holders 
lent  their  money  and  on  security  of  which 
they  relied.  This  point  seems  to  me  a 
bad  point,  and  to  be  merely  the  point 
against  which  Mr.  Justice  Cozens- Hardy 
decided  in  Vivian  dh  Co.,  In  re;  Metro- 
politan Bank  V.  Vivian  <k  Co.^  This 
is  a  very  different  question  from  the 
question  whether  the  carrying  out  of  an 
agreement  containing  a  covenant  by  the 
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company  not  to  exercise  its  powers  in 
respect  of  an  object,  and  that  the  principal 
object  included  in  the  memorandum,  can 
be  restrained  on  the  application  of  either 
shareholders  or  debenture- holders,  but  as 
my  brethren  think  that  the  point  is  not 
open  now,  I  shall  not  discuss  the  matter 
further,  but  leave  it  open  so  far  as  I  am 
concerned. 

Appeal  allowed. 


Solicitors — Clements,  Williams  &  Co.,  for  ap- 
pellants; Linklater  Sc  Co.,  for  respondent. 

[Reported  hy  A.  J.  Hall,  Esq., 
Barritter-  at-Laiv, 


Faewell,  J. ' 
1901. 
Jan. 


ILL,  J. ") 

)i.    [ 

17.     ) 


PARKER,  !n  re ; 

STEPHENSON  V,  PARKER. 


Will  —  Conatrvction  —  Sum  Set  Apart 
cut  of  ReaiduS'-Devoltition — Gift  Over  of 
Residue  as  a  Whole, 

If  the  wHl  of  a  testator  sJiews  an  inten- 
tion that  the  entirety  of  his  residue  should 
go  over  as  a  whole^  a  sum  directed  to  be  set 
apart  oui  of  residue  unll,  on  the  failure  of 
the  trusts  affecting  it,  faU  back  into  and 
follow  the  destination  of  the  remainder  of 
the  residue,  and  will  not  devolve  upon  the 
next-of-kin  of  the  testator. 

Skrymsherv.  Northcote(l  Swanst.  566; 
1  Wils.  C.C.  248)  obem-ved  upon. 

The  testator  in  the  cause  by  a  codicil 
dated  January  29, 1881,  to  his  will  dated 
September  18,  1879,  after  reciting  the 
provisions  which  he  had  made  respecting 
one  equal  third  part  of  his  residuary  estate 
for  the  benefit  of  the  children  of  his  late 
son  Arnold  Parker,  proceeded :  "  Now  I 
do  hereby  revoke  the  bequest  of  such 
remaining  equal  one-third  pskrt  of  my 
said  residuary  estate,  and  the  trusts 
affecting  the  same,  and  in  lieu  thereof  I 
direct  that  the  trustees  or  trustee  of  my 
said  will  shall  stand  and  be  possessed  of 
and  interested  in  the  said  one  third  part 


of  my  said  residuary  estate  upon  the 
trusts  following,  that  is  to  say  :  As  to  the 
sum  of  4,500Z.  part  thereof,  the  sum  of 
2,250/.  to  be  held  in  trust  for  each  of  my 
two  grandchildren,  Arnold  Shirediffe 
Parker  and  Norman  James  Parker  (sons 
of  my  said  son  Arnold  Parker),  who 
shall  attain  the  age  of  21  years.  And 
as  to  the  remaining  part  of  the  said 
one  third  part  of  my  said  residuary 
estate.  In  trust  for  such  one  or  more  of  the 
four  children  of  my  said  late  son  Arnold 
viz  ,  Francis  Kenyon  Parker  (in  my  will 
called  Frank  Parker),  Agnes  Mary  Parker 
(in  my  will  called  Agnes)  and  the  said 
Arnold  Shireclifie  Parker  and  Norman 
James  Parker,  who  being  sons  or  a  son 
shall  attain  the  age  of  21  years,  or 
being  a  daughter  shall  attain  that  age  or 
marry  under  that  age.  And  in  case  there 
shall  not  be  any  such  chOd  of  my  said 
son  Arnold  Parker,  I  direct  that  the  said 
one  third  share  of  my  said  residuary  estate, 
or  any  accruing  share,  shall  go  and  be  held 
in  trust  for  "  the  testator's  daughter  Emma 
Stephenson  and  her  husband  and  children 
as  in  the  codicil  mentioned.  **  And  in 
default  to  my  next  of  kin,  according  to 
the  Statute  of  Distributions." 

The  testator  died  on  December  9,  1881. 
His  will  and  codicil  were  proved  on  May  1 7, 
1882. 

The  testator^s  grandson,  Arnold  Shire- 
clifie Parker,  attained  the  age  of  twenty- 
one  years  on  April  18,  1898.  The  testa- 
tor's grandson,  Norman  James  Parker, 
died  under  the  age  of  twenty-one  years  on 
February  22,  1900. 

The  surviving  trustees  of  the  will  com- 
menced the  present  proceedings  to  obtain 
the  opinion  of  the  Court  whether  there 
was  an  intestacy  as  to  the  2,2502.  be- 
queathed in  trust  for  Norman  James 
Parker,  or  whether  the  said  sum  of  2,2502. 
was  to  be  held  in  trust  for  the  three 
children  of  the  testator's  late  son  Arnold, 
who  had  attained  the  age  of  twenty-one 
years. 

P.  M,  Walters,  for  the  plaintiffs. 

Arkle,  for  one  of  the  next-of-kin  of  the 
testator.  —  The  case  is  governed  by 
Skrymsher  v.    NorHicote  [iSls],*  Greer  ▼. 

(1)1  Swanst.  566 ;  1  Wils.  CO.  24g. 
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Fertvoee  [1846],'  and  Lloydv.  Lloyd  [l84l].' 
It  is  a  snare  of  residue,  and  cannot  fall 
into  residue. 

T.  T,  Methold,  for  the  living  children 
of  the  testator's  son,  Arnold  Parker. — 
The  gift  over  in  the  event  of  all  dying 
points  to  an  intention  that  the  property 
should  go  over  as  a  whole.  It  is  analogous 
to  the  case  of  ascribing  to  the  word  "  sur- 
vivor "  the  sense  of  "  other."  The  2,250L 
follows  the  destination  of  the  balance  of 
the  fund — Chamjmey  v.  Davy  [l879].* 
Skrymaker  v.  NorthcoU^  has  been  dis- 
sented from — see  JvdkirCa  Trusts^  In  re 

[1884].* 

[Fabwell,  J.,  referred  to  Palmer ,  In 
re;  Palmer  v.  Answorth  [l893].®] 

Arkkj  in  reply. — There  was  a  gift  over 
in  the  case  of  Skrymeher  v.  Northcote} 

Fabwell,  J.,  after  stating  the  facts  to 
the  effect  above  stated,  continued  :  The 
question  calling  for  decision  is  whether 
the  2,250/.  given  to  Norman  James  Parker 
is  disposed  of  under  the  gift  of  "the 
remaining  part  of  the  said  one  third  part 
of  my  said  residuary  estate,"  or  whether 
the  gift  devolves  as  upon  an  intestacy. 
For  the  next-of-kin  of  the  testator  re- 
liance is  placed  on  Skrymeher  v.  Northeoie} 
which  undoubtedly  bears  a  strong  resem- 
blance to  the  present  case ;  and  in  that  case 
also  the  wOl  contained  a  gift  over.  I  do  not 
think  it  is  necessary  for  me  to  say  whether 
Skrymehfsr  v.  NortJkooiU  ^  can  stand,  having 
regard  to  PahMfr^  In  re;  Palmer  v. 
Anmoorth^^  because  in  my  opinion  I  am 
bound  to  apply  the  rule  of  construction 
established  by  decisions  in  the  Court  of 
Appeal  in  reference  to  the  analogous  cases 
where  survivors  has  been  read  **  others." 
Although  the  rule  might  have  been 
applied  in  Skrymeher  v.  Northcote,^  it 
must  be  remembered  that  the  particular 
point — ^namely,  the  weight  to  be  given  to 
the  terms  of  a  gift  over — is  of  compara- 
tively modem  origin. 

Here  I  have  got  the  words  *'  as  to  the 
remaining  part  of  the  said  one  third  part 
of  my  said  residuary  estate,"  which  are 

(2)  16  L.  J.'Ch.  372 ;  6  Hare,  249. 

(3)  10  L.  J.  Ch.  327  ;  4  Reav.  231. 

(4)  48  L.  J.  Cb.  268 ;  11  Ch.  D.  949. 
(6)  53  L.  J.  Ch.  496 ;  26  Cb.  D.  748. 
(6)  62  L.  J.  Cb.  988 ;  [1893]  8  Cb.  369. 


ambiguous  in  this  sense ;  they  may  mean 
"  remaining  after  deducting  the  4,600?.," 
or  they  may  mean  true  residue,  that  is, 
"  remaining  after  deducting  so  much  of 
the  4,500/.  as  is  required  to  satisfy  the 
legacies  to  Arnold  and  Norman."  I  will 
assume  that  Skrymeher  v.  Northcote  ^  was 
well  decided  according  to  the  law  as  it 
then  stood.  But  I  have  a  gift  over 
which  shews  that  the  testator  intended 
that  the  gift  of  the  residue  in  favour  of 
the  children  of  his  late  son  Arnold  should 
not  fail,  unlass  all  the  children  died  under 
the  age  of  twenty-one  if  males,  or  under 
that  age  and  unmarried  if  females,  an 
event  which  has  not  happened.  Now  a 
gift  over  in  the  case  where  survivor  has 
been  read  '^  other  "  has  been  held  to  shew 
that  the  fund  is  to  go  over  as  a  whole, 
and  only  if  there  is  a  total  failure  of  the 
objects  of  the  gift.  The  cases  have  held 
that  although  the  word  "survivor"  has 
its  true  meaning  of  "survivor,"  where 
there  is  no  gift  over,  yet  a  gift  over 
imports  a  different  signification.  Apply- 
ing that  doctrine,  I  must  hold  that  the 
remaining  part  of  the  clause,  coupled  with 
the  gift  over,  does  shew  that  the  testator 
was  dealing  with  the  share  of  residue  as  a 
whole,  and  that  it  must  therefore  be  read 
as  a  true  residue.  It  is  not  unimportant 
to  note  that  the  ultimate  gift  is  to  next- 
of-kin.  The  declaration  will  be  that  the 
children  of  Arnold,  the  son  of  the  testator, 
and  not  the  next-of-kin  of  the  testator, 
are  the  parties  entitled. 


Solicitors — Qnscotte,  Wadham  k,  Bradbury, 
agents  for  Wightman  &  Parker,  Sheffield,  for 
plaintiff  and  first  defendant ;  Oeare  &  Pease, 
agents  for  Wake  &  Sons,  Sheffield,  for  other 
defendants. 


[Reportfd  hy  A.  E,  Randall,  Esq., 
BarrUteT'Ot'Laiv, 
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[IN  THE  COURT   OF  APPEAL.] 
LoBD  Alvebstone,  O.J.   ^ 

RlQBY,  L.J.  I 

Vauqhan  Williams,  L.J.>  ^Y'^o^^"' 
1900.  I        ^''''^' 

Nov.  30.     Dec.  3.       J 

Solicitor — BiU  of  Costs — TaacaOion  by 
Cestui  que  Trust — Twelve  Months  after 
PaymentSolicitors  Act,  1843  (6  dEr  7 
Viat.  0.  73),  ss,  39  and  41. 

The  diaeretion  given  to  the  Court  by 
section  39  of  the  Solicitors  Act,  1843,  to 
order  taxation  at  the  instance  of  a  cestui 
que  trust  of  a  bill  of  costs  which  has  been 
paid  by  a  trustee  is  limited  by  the  proviso 
in  section  41  that  the  application  must  be 
made  within  twdve  months  after  payment. 

Downes,  In  re  (13  L.  J.  Oh.  159; 
6  Beav.  4^25),  foUou)ed. 

Decision  o/Kekewich,  J.  (69  L.  J.  Ch. 
462  ;  [1900]  1  Ch.  857),  reversed. 

Appeal  from  decision  of  Kekewicb,  J. 
(69  L.  J.  Ch.  462;  [1900]  1  Ch.  857),  on 
a  motion  by  Messrs.  Well  borne,  solicitx>rs, 
to  discharge  an  order  made  on  March  5, 
1900,  on  the  application  of  one  of  the 
beneficiaries  under  the  will  of  J.  C.  West, 
for  taxation  under  section  39  of  the 
Solicitors  Act,  1843,  of  three  bills 
of  costs  for  100/.  2«.,  9/.  I60.  6e2.,  and 
111.  19«.  4d.  respectively,  delivered  by  the 
applicants  to  the  trustees  of  the  will.  The 
first  of  these  bills  had  been  paid  by  the 
trustees  in  1896,  and  the  application  to 
tax  was  made  by  summons  on  January  16, 
1900. 

Kekewich,  J.,  held  that  the  proviso  in 
section  41  of  the  Solicitors  Act,  1843,^ 
that  an  application  for  taxation  must  be 
made  within  twelve  months  after  pay- 
ment, does  not  apply  to  an  application 
under  section  39  by  a  cestui  que  trust  for 

(I)  Solicitors  Act»  1843,  s.  41 :  *"  The  payment 
of  any  such  bill  as  aforesaid  shall  in  no  case 
preclude  the  Ck)iirt  or  Judge  to  whom  applica- 
tion shall  be  made  from  referring  such  bill  for 
taxation,  if  the  special  oircumstanoes  of  the 
case  shall  in  the  opinion  of  sach  Conrt  or  Judge 
appear  to  require  the  same»  upon  such  terms 
and  conditions  and  subject  to  such  directions  as 
to  such  Court  or  Judge  shall  seem  right,  pro- 
vided the  applioation  for  such  reference  be 
made  within  12  calendar  months  after  pay- 
ment." 


taxation  of  a  bill  paid  by  trustees* 
accordingly  ordered  taxation. 
The  solicitors  appealed. 


He 


P.  0.  Lawrence,  Q.C.,  and  F.  StaUard^ 
for  the  appellants. — The  sections  of  the 
Solicitors  Act,  1843,  applicable  to  the 
case  are  sections  37  to  41.  The  person 
liable  to  pay  can  obtain  an  order  for  taxa- 
tion in  the  same  form  as  the  person 
employing  the  solicitor.  The  application 
for  taxation  here  was  made  under  sec- 
tion 39.  The  words,  '*  any  such  bill  as 
aforesaid,"  in  section  41,^  refer  to  any 
such  bill  as  is  mentioned  in  sections  37, 
38,  and  39,  and  the  bill,  if  paid,  cannot 
be  referred  for  taxation  unless  the  applica- 
tion for  reference  be  made  within  twelve 
calendar  months  after  payment — Doumes, 
In  re  [1844],*  Massey,  In  re  1 18451,'  Neate, 
In  re  [1847],*  Dickson,  In  re  [1856],*  Baker, 
In  re  [l863],*  Press  and  Inskip,  In  re 
[isesl,^  and  Jackson,  In  re;  Boughton 
Leigh  v.  Boughton  Leigh  [1889].*  These 
cases  are  all  in  favour  of  the  appellants. 
Drake,  In  re  [l856],^  was  relied  on  as 
being  against  them ;  out  that  was  only  an 
instance  of  a  case  of  taxation  under  special 
circumstances  after  payment.  It  was  not 
cited  in  Baker,  In  re,^  nor  in  Press  and 
Inskip,  In  reJ  In  Chowna,  In  re  [1884],*® 
the  decision  of  Kay,  J.,  was  in  favour  of 
the  appellant's  contention.  The  case  went 
to  the  Court  of  Appeal  and  was  decided 
there  on  other  grounds,  but  Fry,  L.J., 
made  some  remarks  which  are  said  to  be 
against  the  appellants.  It  is  to  be 
observed  that  the  cases  on  the  subject  had 
not  been  cited  to  him.  In  Sutton  and 
EUiott,  In  re  [isss],^^  the  question  was 
whether  the  words  "any  such  bill  as 
aforesaid  '*  in  section  41  meant  a  signed 
or  unsigned  bill,  and  it  was  held  that 
they  mast  include  an  unsigned  bill. 

The  object  of  the  section  was  that  after 
twelve  months  a  solicitor  should  know 

(2)  13  L.  J.  Ch.  159 ;  5  Beav.  426. 

(3)  8  Beav.  468. 

(4)  10  Beav.  181. 

(6)  26  L.  J.  Oh.  89 ;  8  De  G.  M.  k.  G.  655. 

(6)  32  Beav.  526. 

(7)  36  Beav.  34. 

(8)  58  L.  J.  Ch.  887;  40  Ch.  D.  495. 

(9)  22  Beav.  438. 

(10)  52  L.  T.  75. 

(11)  52  L.  J.  Q.B.  762 ;  11  Q.B.  D.  877. 
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-what  was  his  position,  and  should  not  be 
liable  to  be  disturbed.  A  cestui  que  trust 
is  in  no  better  position  in  this  respect 
tihan  his  trustee. 

WarrifngUm^  Q,C.,  and  Leigh  Clare,  for 
the  respondent. — On  the  construction  of 
the  Act,  apart  from  the  authorities  at  all 
events,  section  41  does  not  apply  to  sec- 
tion 39.  It  is  an  enabling  section,  and 
empowers  the  Court  to  direct  taxation  of 
a  bill,  notwithstanding  that  it  has  been 
paid.  It  cannot,  therefore,  refer  to  sec- 
tion 39,  as  that  section  gives  express 
power  to  tax  a  bill  which  has  been  paid, 
and  such  an  enabling  power  would  nut  be 
wanted.  Section  37  refers  to  unpaid  bills, 
and  but  for  section  41  a  bill  payable  by 
the  party  chargeable  could  not  be  taxed 
after  payment.  Section  41  shews  in  what 
cases  that  cm  be  done.  Section  39  gives 
a  discretionary  power,  and  under  that 
the  Judge  can  take  into  account  any  cir- 
cumstances that  he  pleases. 

[Lord  Alvbrstone,  C.J.,  referred  to 
Binns  v.  ff^  [l843V«j 

The  decision  of  JbuAson,  In  ref  is  only 
applicable  to  section  38,  not  to  section  39. 
What  is  said  in  Baker^  In  r«,^  is  clearly 
an  obiter  dictum.  Drake,  In  re?  is  appli- 
cable to  the  present  case.  Massey,  In  re 
[1865],'^  is  a  case  under  section  38.  In 
2>aio»on  and  Bryan^  In  re  [1860J,'''  a  mere 
overcharge  was  held  enough  to  justify 
taxation  under  section  39. 

P.  0.  Latorence,  Q,0.,  in  reply. — ^The 
words  at  the  end  of  section  39  bring  in 
the  provisions  of  section  41.  Chovme,  In 
«,'•  recognises  that.  We  rely  on  sec- 
tion 41,  where  "any  such  bill  as  afore- 
said" must  mean  any  of  the  bills  men- 
tioned in  sections  37,  38,  and  39.  The 
Act  has  been  construed  for  over  forty 
years  in  the  way  we  suggest,  and  the 
practice  has  been  adopted  that  there  shall 
be  no  taxation  on  an  application  made 
after  twelve  months  from  payment.  There 
is  no  decision  against  this. 

Lord  Alvebstone,  O.J. — If  this  point 
had  oome  up  for  decision  for  the  first  time 
I  should  have  had  very  great  doubt 
whether  we  could  hold  that  the  lapse  of 

(12)  13  L.  J.  Q.B.  28;  1  Dowl.  &  L.  661. 

(13)  34  L.  J.  Ch.  492 ;  34  Beav.  463. 

(14)  28  Beav.  605. 


twelve  months  was  a  bar  to  taxation 
under  section  39.  It  seems  to  me  that 
there  is  a  very  great  deal  to  be  said  for  the 
view  that,  looking  at  the  language  of  sec- 
tion 41,  it  was  not  intended  to  deal  with 
cases  where  bills  had  been  paid  by  a 
trustee.  But  at  the  same  time,  having 
said  that,  I  think  that  there  is  sufficient 
doubt  as  to  the  meaning  of  these  sections 
to  lead  us  to  give  great  weight  to  the 
established  practice. 

I  think  that  in  the  first  place  sec- 
tion 37  lays  down  what  I  may  call  the 
general  code  with  regard  to  the  taxation 
of  bills.  Section  38  deals  with  bills  which 
may  under  special  circumstances  be  taxed 
on  the  application  of  persons  not  originally 
chargeable,  whether  they  have  been  paid 
or  not.  Section  39  goes  further,  and  says 
that  a  bill  may  be  taxed  though  it  has 
been  paid,  at  the  instance  of  the  persons 
interested  in  the  property  out  of  which 
the  money  was  to  come,  with  a  general 
discretion  in  the  Court  as  to  allowing  the 
review  or  reference  to  take  place.  It  is 
to  be  noted  that  neither  of  those  sections 
38  or  39  deals  with  any  question  of  time 
after  payment — they  deal  solely  with  the 
question  of  allowing  reference  after  pay- 
ment in  the  one  case  (section  38)  under 
special  circumstances ;  in  the  other  (sec- 
tion 39)  under  general  discretion. 

Then  we  come  to  section  41.  There  is 
a  great  deal  to  be  said  for  the  view  that 
section  41  on  the  face  of  it  looks  like  a 
general  section  applicable  to  all  the  pre- 
ceding sections,  yet,  if  we  were  driven 
to  put  a  strict  construction  on  the  words 
"  such  bill  as  aforesaid,"  I  think  that 
in  all  probability,  as  I  have  already 
indicated,  one  would  consider  that  it 
applied  to  the  case  of  a  bill  the  pay- 
ment of  which  had  not  been  pre- 
viously dealt  with;  and  in  the  same 
way,  when  one  finds  that  the  section 
refers  to  ^'special  circumstances"  of  the 
case,  one  would  think  that  it  applied  to  the 
case  of  some  bill  as  to  which  no  reference 
to  special  circumstances  had  been  made  in 
earlier  sections.  Still,  although  the  clause 
does  not  fit  exactly  either  to  section  38  or 
to  section  39,  it  is  possible  to  take 
the  view  that  the  words  "  payment 
of  any  such  bill  as  aforesaid  "  refer 
generally    to    the    whole    of   the    three 
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clauses.  Then  I  think  it  is  possible  to 
take  the  view  that,  if  that  is  the  general 
scope  of  the  section,  the  proviso  at  the  end, 
which  relates  to  time  after  payment, 
which  is  certainly  not  a  subject-matter 
that  has  been  touched  in  any  of  the 
previous  clauses,  was  inserted  in  order 
that  there  might  be  a  limit  with  regard  to 
what  might  or  might  not  be  done  after  a 
certain  period  has  elapsed.  And  in  favour 
of  the  general  application  of  the  clause  I 
certainly  am  rather  pressed  by  the  argu- 
ment addressed  to  us  by  counsel  for  the 
appellants  that  the  taxation  does  not 
preclude  the  ceatuia  qtte  trust  from  taking 
exception  to  the  action  of  the  trustee  if  he 
has  employed  the  solicitor  unduly,  and  it 
would  be  no  answer  to  his  claim  to  say 
that  the  bill  had  been  taxed  as  between 
the  trustee  and  the  solicitor.  And 
although  counsel  for  the  respondent  has 
argued  that  where  a  bUl  is  being 
taxed  as  between  the  solicitor  and  the 
trustee,  the  person  liable,  the  Master 
ought  to  take  into  consideration  what 
oould  be  properly  chargeable,  yet  still  I 
think  that  this  Act  was  dealing  princi- 
pally and  mainly  with  the  question  of  the 
solicitor's  charges  aa  such. 

Under  those  circumstances,  it  not  being, 
I  admit,  very  satisfactory  to  my  mind, 
but  there  being  a  reasonable  doubt  as  to 
what  was  intended  to  be  the  scope  of 
section  41,  and  it  being  open  to  take  the 
view  that  at  any  rate  the  proviso  was 
intended  to  apply  to  the  three  pre- 
vious sections,  we  have  what  is  a 
practically  continuous  course  of  decision 
from  a  very  few  years  after  the  Act  down 
to  the  present  time.  We  have  the  judg- 
ments of  Lord  Langdale  and  Lord  Romilly, 
Lord  Justice  Turner  and  Mr.  Justice 
Kay.  On  the  other  side  there  is  the 
decision  of  Drakey  In  re,^  which  seems  to 
indicate  that  section  41  must  be  limited 
because  of  the  reference  to  special  circum- 
stances in  it,  which  was  also  the  subject 
of  part  of  the  enactment  of  section  38. 
We  have  also  the  doubt,  or  rather  the 
opinion,  of  Lord  Justice  Fry,  that  it  was 
doubtful  as  to  whether  section  41  applied 
to  cases  under  section  39.  In  this  state  of 
things  it  seems  to  me  that  we  ought  not 
to  disturb  the  practice,  and  that  if  this 
settled  practice  on  this  somewhat  doubtful 


Act  of  Parliament  is  to  be  put  right,  it 
must  be  put  right  by  legislation. 

For  this  reason  I  think  the  appeal 
should  be  allowed. 

BiGBT,  L.J. — Section  39  does  not  use 
the  expression  "special  circumstances," 
but  I  think  it  is  perfectly  clear  that  it  is 
only  on  special  circumstances  that  a  Judge 
could  avail  himself  of  the  discretion  given 
him  by  that  section.  It  is  not  to  be  sup- 
posed that  he  could  in  any  case  as  a 
matter  of  course  make  such  an  order  as 
is  contemplated  by  that  section.  Then 
section  41  says  that  the  payment  of  a 
bill  of  costs  shall  in  no  case — whether  or 
not  a  case  provided  for  by  section  39 — 
preclude  the  Court  from  referring  the 
bill  for  taxation  if  the  special  circum- 
stances of  the  case  shall,  in  the  opinion  of 
the  Court  or  Judge,  appear  to  require  the 
same,  and  terms  and  conditions  may  be 
imposed,  provided  the  application  for  such 
reference  be  made  withm  twelve  calendar 
months.  It  appears  to  me  that  without 
at  all  saying  that  there  might  not  be  a 
doubt  originally  upon  the  meaning  of  the 
Act,  we  ought  now  to  take  it  as  suffi- 
ciently settled  that  after  payment  of  a 
bill  by  virtue  of  section  41  there  can  be 
no  taxation  if  twelve  months  have  ex- 
pired. I  think  that  in  Pembertorij  Ex 
parte  ;  Tyther,  in  re  [lS62],i*  Lord  Cran- 
worth  clearly  indicates  that  as  his  opinion. 
"  I  entertain  great  doubt,"  he  said,  "  whe- 
ther there  is  authority,  in  the  absence  of 
a  case  of  fraud,  to  interfere  under  the 
summary  jurisdiction  which  is  given  or 
regulated  by  the  Act.  The  provisions  of 
the  37th  section"  (he  was  dealing  with 
section  37  mainly,  no  doubt)  "are  all 
directed  to  the  taxation  of  bills  remaining 
unpaid.  Then  the  41st  clause  is  directed 
to  bills  which  have  been  paid,  and  it  con- 
tains this  proviso "  :  (I  think  he  means 
to  say  it  is  directed  quite  generally  to  bills 
that  have  been  paid)  " '  provided  the  appli- 
cation for  such  reference  be  made  within 
12  calendar  months  from  payment.'  I 
doubt  whether  there  was  any  jurisdiction 
to  direct  taxation" — indicating  his  opi- 
nion, although  it  was  not  a  conclusive 
one,    that    the    proviso  of    section    41 

(16)  22  L.  J.  Bk.  76 ;  2  De  G.  M.  &  G. 
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is  applicable,  I  think  not  only  in  cases 
vithin  section  37,  but  in  all  cases^  as, 
indeed,  the  very  general  words  of  the 
section  would  seem  to  shew. 

Vaughak  Williams,  L.  J. — I  agree.  If 
it  had  not  been  for  Lord  Langdale's  decision 
in  Doumes^  In  rt^  and  the  practice  which 
has  been  referred  to,  I  do  not  think  I 
should  have  had  any  hesitation  myself  in 
adopting  counsel  for  the  respondent's 
alignment.  I  feel  bound  to  say,  so  far  as 
I  can  say  that  a  section  has  a  reasonably 
plain  construction  which  has  been  differ- 
ently construed  by  such  great  authorities, 
that  I  do  feel  that  the  construction  of  this 
section  is  reasonably  plain ;  but  on  the 
other  hand,  there  is  the  decision,  and  there 
is  the  fifty  years'  practice  which  has  fol- 
lowed the  decision ;  and  under  those  cir- 
camstanoes  it  is  more  convenient  at  all 
events  that  the  law  should  be  treated  as 
settled.  I  do  not  think  there  is  any 
necessity,  however,  to  treat  it  as  settled 
to  any  greater  extent  than  there  ib  direct 
authority.  Now  I  do  not  understand 
that  there  is  a  continuous  line  of  direct 
authority  as  far  as  the  application  of  sec- 
tion 41  generally  to  section  39  is  con- 
cerned, because  so  far  as  the  first  part  of 
the  section  is  concerned  it  seems  to  me 
that  there  is  direct  decision  in  Drakty  In 
re^  that  so  much  of  section  41  does  not 
apply  to  section  39.  The  practice  seems 
to  have  been  rather  more  limited  than 
that,  but  on  the  point  that  arises  before 
US  it  does  seem  that  the  practice  has  been 
reasonably  well  settled  for  the  last  fifty 
years. 


Solicitors— Wellborae  &  Son»  for  appellaaU ; 
Chester  &  Co.,  for  respondent. 

[Reported  hy  A.J.  Sjjcncer,  JBiq., 
Barrinter-  at-Law. 


FISHER  V. 
BLACK      AND 
WHITE        PUB- 
LISHING CO. 


[IN  THE  COURT   OF  APPEAL.] 
BiGBY,  L.J. 

Yaughan  Williams,  L.J. 
BOMER,  L.J. 

1900. 
Dec.  12. 

Company  —  Dividend  —  "  Profits  avail- 
able/or  dividend  " — Reserve  Fund— Memo- 
randum and  Articles  of  Association  — 
Companies  Act,  1862  (25  <&  26  Vict,  c  89), 
Schedule  L  Table  A,  art.  74. 

The  memorandum  of  association  of  a 
limited  company  provided  that  the  "  profiis 
from  time  to  time  available  for  dividend  *' 
should  be  applicable— first^  to  the  payment 
of  a  dividend  of  15  per  cent,  to  the  ordi- 
nary shareholders;  and  secondly ^  should 
be  divided  between  the  ordinary  share- 
holders and  the  holders  of  founders'  shares 
in  specified  proportions.  The  artides  adopted 
Table  A,  expressly  excluding  some  articles 
in  Table  A,  but  made  no  express  mentum 
of  article  74,  which  enables  directors  to 
create  a  reserve  fund : — Held,  that  article  74 
of  Table  A  was  not  excluded  by  implica- 
tion, and  that  the  words  ^^  profits  from  time 
to  time  available  for  dividend  "  in  the  memo- 
randum meant  the  net  profits  after  deduct- 
ing all  sums  properly  appropriated  by  the 
directors  for  other  purposes,  and  that  the 
application  of  part  of  the  profits  to  a 
reserve  fund  was  a  proper  purpose  under 
article  74. 

Per  RoMER,  1^.3. —Article  74  of  Table  A 
was  so  far  modified  that  the  reserve  fund 
could  not  be  used  for  equalising  dividends. 

Appeal  from  an  order  of  Kekewich,  J. 

This  was  an  action  by  a  holder  of 
founders'  shares,  brought  by  the  plaintiff 
on  behalf  of  himself  and  other  holders  of 
founders'  shares,  to  restrain  the  company 
and  their  directors  from  carry  log  over  to 
a  reserve  fund  a  one- third  share  (or  any 
part  thereoi)  of  the  profits  of  the  year 
remaining  after  a  dividend  of  15  per  cent, 
on  the  ordinary  shares  had  been  provided 
for. 

The  capital  of  the  company  consisted 
of  9,600  ordinary  shares  of  10/.  each,  and 
500  founders'  shares  of  10/.  each,  Lssued 
as  fully  paid-up.  The  memorandum  of 
association  provided  by  clause  5  that  as 
between  the  holders  of  the  ordinary  shares 
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and  the  holders  of  the  founders'  shares 
"  the  profits  from  time  to  time  availahle 
for  dividend  shall  be  applicable  as  follows : 

(1)  To  the  payment  of  a  non-cumulative 
preferential  dividend  of  15  per  cent,  per 
annum  on  the  capital  paid  up  on  the 
shares  other  than  the  founders'  shares ; 

(2)  of  the  surplus,  two- thirds  shall  be 
applicable  to  the  payment  of  a  further 
dividend  on  the  capital  paid  up  on  the 
shares  other  than  the  founders'  shai*es, 
and  the  remaining  third  shall  be  applic- 
able to  the  payment  of  dividend  on  the 
founders'  shares  rateably." 

The  articles  of  association  provided 
(article  1)  that  the  regulations  contained 
in  Table  A  in  the  First  Schedule  to  the 
Companies  Act,  1862,  except  so  far  as 
thereby  excluded  or  modified,  should  be 
deemed  to  be  the  regulations  of  the  com- 
pany ;  (article  11)  ''The  holders  of  the 
ordinary  shares  nhall  be  entitled  to  be 
paid  out  of  the  profits  in  each  year  as  a 
first  charge  a  non-cumulative  preferential 
dividend  at  the  rate  of  15  per  cent,  per 
annum  on  the  amount  for  the  time  being 
paid  up  on  the  ordinary  shares  held  by 
them  respectively";  (article  12)  «*The 
surplus  profits  in  each  year  shall  be  dealt 
with  in  manner  following— that  is  to  say, 
two-thirds  hhall  belong  to  and  be  divided 
between  or  among  the  holders  of  the 
ordinary  shares  rateably  in  proportion  to 
the  amount  for  the  time  being  paid  up  on 
the  ordinary  shares  held  by  them  respec- 
tively, and  the  remaining  one-third  shall 
belong  to  and  be  divided  between  the 
holders  of  the  founders'  shares  in  pro- 
portion to  the  number  of  shares  held  by 
them  respectively."  The  articles  of  asso- 
ciation expressly  provided  that  articles  52, 
53,  and  54  of  Table  A  (relating  to  direc- 
tors) should  not  apply,  but  made  no 
expreHR  mention  of  articles  72,  73,  and  74 
of  Table  A.  1 

(1)  Schedule  I.  Table  A  of  theCk>mpaDies  Act, 
1862,  provides  as  follows :  (72)  "  The  directors 
may,  with  the  sanction  of  the  company  in 
general  meeting,  declare  a  dividend  to  be  paid 
to  the  members  in  proportion  to  their  shares." 
(73)  «*  No  dividend  shall  be  payable  except  oat 
of  the  profits  arisin^s:  from  the  business  of  the 
company."  (74)  "The  directors  may,  before 
recommending  any  dividend,  set  aside  oat  of 
the  profits  of  the  company  sach  sum  as  they 
think  proper  as  a  reserved  f and  to  meet  con. 


[1901 


The  accounts  of  the  company  for  the 
year  ending  July  31,  1900,  shewed  a  profit 
(after  allowing  for  an  interim  dividend  of 
2^  per  cent,  on  the  ordinary  shares  already 
paid)  amounting  to  13,225/.  Out  of  this 
sum  the  directors  by  their  report  proposed 
to  pay  a  dividend  of  12^  per  cent, 
on  the  ordinary  shares  amounting  to 
5,72H.  17«.  id.,  to  carry  7,000/.  to  a 
reserve  fund,  and  to  carry  over  503/.  14«., 
thus  paying  no  dividend  to  the  holders  of 
founders'  shares. 

On  a  motion  by  the  plaintiff  for  an 
interlocutory  injunction,  Kekewich,  J., 
held  that  clause  74  of  Table  A  was  ex- 
cluded by  implication  as  being  inconsistent 
with  clause  5  of  the  memorandum  of  asso- 
ciation,  and  that  the  holders  of  founders* 
shares  were  entitled  under  clause  5  to 
have  one-third  of  the  surplus  profits 
applied  in  payment  of  a  dividend  to  them, 
and  granted  an  interjocutory  injunction. 

The  defendants  appealed. 

Renshaw^  Q.C,  and  Siewart-Smiihy  for 
the  appellants — The  memorandum  and 
articles  of  association  must  be  read  to- 
gether with  clauses  72,  73,  and  74  of 
Table  A,'  and  subject  to  the  power  con- 
ferred by  article  74  on  the  directors  to 
create  a  reserve  fund.  The  words  "  profits 
from  time  to  time  available  for  dividend  '^ 
do  not  mean  the  same  thing  as  net  profits. 
The  creation  of  a  reserve  is  a  proper 
deduction.  Articles  11  and  12  do  not 
conflict  with  this  view,  but  rather  assist 
it. 

[RoMEB,  L.  J. — They  refer  to  the  pay- 
ment of  a  dividend  out  of  profits.] 

Nepeom  (with  him  WarringUmy  Q.(7.),  for 
the  respondents.  —  The  provisions  of 
clause  5  in  the  memorandum  of  association 
and  of  articles  11  and  12  of  the  articles  of 
association  are  in  the  nature  of  a  bargain 
between  the  different  classes  of  shBire- 
holders,  and  are  inconsistent  with  clauses 
72  and  74  of  Table  A,^  which  must  be 
treated  as  excluded  by  implication. 
'^  Profits  firom  time  to  time  available  for 

tingencies,  or  for  equalising  dividends,  or  for 
repairing  or  maintaining  the  works  connected 
with  the  business  of  the  company,  or  any  pari 
thereof ;  and  the  directors  may  invest  the  sum 
so  set  apart  as  a  reserved  fond  upon  such  securi- 
ties as  they  may  select." 
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dividend"  in  this  connection  mean  all 
profits  available  for  that  purpose,  having 
regard  to  the  fact  that  no  dividend  is 
properly  payable  except  out  of  the  profits 
arising  from  the  business  of  the  company. 

[Vauohan  Williams,  L.J. — ^The  words 
can  hardly  mean  the  net  profit  balance  as 
shewn  by  the  profit  and  loss  account.] 

No  reply  was  called  for. 

BiGBT,  L.  J. — The  question  arises  upon 
the  construction  of  a  memorandum  and 
articles  of  association,  and  in  particular  of 
clause  5  of  the  memorandum,  and  articles 
11  and  12,  and  article  74  of  Table  A, 
which  table,  except  so  far  as  it  is  excluded, 
forms  part  of  the  articles. 

I  will  begin  with  the  memorandum. 
[His  Lordship  read  the  material  parts 
of  clause  5.]  First  of  all  let  us  consider 
what  is  meant  by  ^*the  profits  from 
time  to  time  available  for  dividend." 
It  seems  to  me  that  if  that  meant  ex- 
actly the  same  thing  as  ^Hhe  profits" 
it  would  he  very  useless  to  introduce 
the  qualifying  words  *'from  time  to 
time  available  for  dividend,"  which  I 
think  have  a  considerable  part  to  bear  in 
this  matter.  One  argument  that  has 
been  insisted  upon  is  that  all  profits  are 
included,  and  that  you  must  look  to 
article  73  of  Table  A,  which  is  also  one  of 
the  clauses  of  this  company's  articles  of 
association,  and  that  there  you  will  find  a 
limitation — ^namely,  that  dividends  are  to 
be  paid  out  of  profits  arising  from  the 
business  of  the  company.  I  do  not  think 
that  we  can  be  properly  called  upon  to 
explain  or  separate  one  part  of  profits  from 
another.  All  the  profits  mentioned  in 
article  73  are  profits,  and  I  do  not  get 
any  assistance  in  trying  from  that  article 
to  learn  what  are  ^'  profits  from  time  to 
time  available  for  dividend." 

Now,  articles  11  and  12  have  been 
referred  to,  and  they  require  consideration. 
No  doubt  article  1 1  is  that  the  holders 
of  ordinary  shares  shall  be  entitled  to  a 
non-cumulative  preferential  dividend  of 
15  per  cent,  on  the  amount  for  the  time 
being,  which  shall  be  paid  out  of  profits 
in  each  year  as  a  first  charge.  That  is 
a  non-cumulative  dividend.  Then  in 
article  12  the  surplus  profits  in  each  year 
—that  hs  the  amount  that  remains  after 


payment  of  the  15   per  cent. — shall  be 
divided  into  two-thirds    and    one-third. 
That  very  clearJy  is  dealing  with  the  same 
subject-matter     as    was   dealt    with    in 
clause  5.     It  would  be  idle,  I  think,  to 
hold  that  the  deliberate  intention  was  to 
produce  a  rule  for  the  division  of  profits 
dififerent  from  that  of  clause  5  of  the 
memorandum.     I  should  rather  assume — 
and  I  do  so  without  much  difficulty— that 
these  articles    meant    to    lay  down  the 
ordinary  rule,  and  that  when  it  was  pro  • 
vided  that  a  dividend  of  a  fixed  amount 
should  be  paid,  that  did  not  mean  that  it 
should  be  paid  out  of  any  profits  that 
were  available    for   dividend.      As    was 
pointed  out  by  Lord  Justice  Bomer  in  the 
course  of  the  argument,  the  language  of 
article  11  particularly  and  of  article  12  in 
the  same  way,  though  not  quite  so  pointedly 
I    think,    points     to     not     an     aliquot 
share  of  gross  profits,   but  a    dividend 
which  is  to  be  a  first  charge,  and  a  non- 
cumulative  one,  to   be  paid   out  of  the 
profits,  and  in  so  far  as  that  first  charge 
cannot  be  paid  out  of  the  profits  it  must 
fail ;  if  the  profits  were  only  5  per  cent., 
for  instance,  the  first  dividend  of  15  per 
cent,   could  not  be    paid ;   but   I   think 
generally,  in  reading  articles  11  and  12  we 
must  construe  them  as  meaning  paid  after 
the  fashion  and  in  the  manner  in  which 
a  dividend  may  be  paid.     So  far  we  have 
not  got  to  any  conclusion  as  to  the  precise 
meaning  of  the  words  '*  profits  ai^able 
for  dividend,"  but  there  is  no  difficulty  in 
surmiBing  what  they  must  mean.     They 
must   mean   profits    which   are  properly 
applicable  for  payment  of  dividends ;  and 
when  we  go  to  article  74  of  Table  A  we 
find  a  provision  which,  so  far  as  I  know, 
is  the  only  provision — there  may  be  otheis, 
but  there  is  this  at  any  rate — which  pro- 
vides for  a  limitation  of  the  profits  which 
are  applicable  and  can  properly  be  applied 
for  payment  of  dividends,  for  we  find  that 
"  the  directors  may,  before  recommending 
any  dividend," — that   takes    the  matter 
quite  clearly  out  of  the  profits  available 
for  dividend — '*  set  aside  out  of  the  profits 
of  the  company  such   sum  as  they  may 
think  proper  as  a  reserved  fund  to  meet 
contingencies,  or  for  equalising  dividends, 
or  for  repairing  or  maintaining  the  works 
connected    with    the    business    of    the 
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It  seems  to  me  that  one  of  the     question  what  is  the  meaning  of  the  words 


company. 

duties — perhaps  the  very  first  duty — which 
they  have  to  undertake  when  they  formu- 
late a  statement  of  account  of  the  profits  for 
the  period  they  are  dealing  with,  is  to 
determine  what  they  shall  set  apart  for  a 
reserve  fund ;  and  when  they  have  set  it 
apart  they  must  invest  it,  and  from  that 
moment  when  they  have  set  apart  the 
reserve  fund  it  is  no  longer  a  fund  of 
profits  available  for  dividend.  Then 
clause  5  does  not  in  any  way  deal  with  what 
they  set  apart  as  a  reserve  fund.  They 
have  power  to  do  it — as  prudent  men  they 
ought  to  do  it — to  meet  any  contingencies. 
They  ought  to  apply  their  minds,  and  they 
ought  to  determine  whether  or  not  it  shall 
be  done,  whether  a  reserve  fund  shall  or 
shall  not  be  created ;  and  from  the  moment 
they  have  done  it,  clause  5  of  the  memo- 
randum and  articles  II  and  12  of  the 
special  articles  of  the  company  have 
nothing  whatever  to  do  with  the  matter — 
they  must  divide  the  sum  which  remains 
after  deducting  the  reserve  fund.  As  I 
said  before,  there  may  be  some  other 
things  to  be  done  first — I  have  not  had 
my  attention  called  to  any,  but  there  may 
be — and  if  there  are,  then  the  other  funds 
required  for  the  purpose  must  be  set 
apart  too ;  and  it  is  only  when  you  have 
set  apart  those  funds  that  you  can  begin 
to  estimate  and  ultimately  set  apart  in  the 
form  of  dividends  any  profits  which  are 
available  for  a  dividend. 

Vaughan  Williams,  L.J. — I  agree.  I 
do  not  think  this  is  an  easy  case.  I 
think,  moreover,  that  it  is  extremely 
probable  that  the  question  which  has  been 
raised  upon  this  particular  memorandum 
of  association  and  these  particular  articles 
is  one  which  may  affect  a  great  many 
companies.  Of  course  one  knows  that  the 
forms  which  are  used  in  one  case  are  often 
in  common  use  in  other  cases.  But 
although  I  think  the  case  a  difficult  one, 
I  agree  that  it  is  not  necessary  to  take 
time  to  consider  it,  because  these  cases 
are  probably  decided  better  freshly  after 
hearing  the  arguments  than  after  deferred 
consideration.  The  question  which  we 
really  have  to  decide  is  a  question  of  the 
construction  of  clause  5  in  the  memo- 
randum of  association.      It  is  really  a 


'*  the  profits  from  time  to  time  available 
for  dividend."  In  considering  that  ques- 
tion both  sides  have  invited  us  to  treat 
clause  5  of  the  memorandum  as  an  am- 
biguous clause  and  to  construe  it  in  the 
light  of  the  articles,  and  I  propose  there- 
fore to  do  so.  I  think  that  the  words 
'^  profits  from  time  to  time  available  for 
dividend  "  in  clause  5  mean  the  net  profits 
after  deducting  all  proper  appropriations 
by  the  directors.  I  said  in  the  course  of 
the  argument  that  I  did  not  think  that 
these  words  could  mean  the  net  profit 
balance  as  shewn  by  the  profit  and  loss 
account.  I  do  not  think  that  any- 
body contended  that  they  did  mean 
that.  If  the  words  do  not  mean 
that,  then  it  seems  to  me  that  there  is  no 
resting-place  between  that  meaning  and 
the  meaning  of  the  net  profits  after  de- 
ducting all  sums  properly  appropriated  by 
the  directors  before  they  arrive  at  the 
sum  out  of  which  the  dividends  are  to 
be  paid.  If  the  directors  chose  to  appro- 
priate a  portion  of  the  profit  balance,  as 
shewn  by  the  profit  and  loss  account,  to 
the  replacement  of  so  much  of  the  capital 
as  had  been  expended  for  revenue  pur- 
poses, nobody  denies  that  they  could  do 
that;  and,  on  the  other  hand,  nobody 
says  that  there  is  an  obligation  on  them 
to  do  that.  It  is  a  matter  within  their 
discretion  so  to  appropriate  the  profit 
balance.  They  might,  if  they  chose,  pay 
the  whole  profit  balance  without  ma^ng 
any  such  appropriation  for  the  purpose  of 
replacement  of  capital. 

That  being  so,  I  think  that  this  ques- 
tion arises,  whether  the  appropriation  of 
part  of  the  profit  balance  to  the  forma- 
tion of  a  reserve  fund  to  meet  contingen- 
cies is  a  proper  appropriation  by  the 
directors ;  and  I  thmk  it  is  a  proper 
appropriation  by  the  directors.  £very 
one  seems  agreed  that  it  is  a  proper 
appropriation  by  the  directors  if  article  74 
of  Table  A  is  an  article  which  is  in 
force.  The  articles  here  begin  by 
saying,  '^In  so  far  as  these  articles  do 
not  exclude  or  modify  the  regulations 
contedned  in  the  table  marked  A  in  the 
first  schedule  to  the  Companies  Act,  1862, 
the  last-mentioned  regulations  shall  so 
far  as  the  same  are  applicable  be  deemed 
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to  be  the  regulations  of  the  company." 
Then  one  finds  later  on  that  articles  52, 
53,  and  54  of  Table  A  shall  not  apply. 
That  being  so,  it  is  plain  that  article  74 
is  not  expressly  excluded,  and  it  can  only 
be  excluded  because  of  its  inconsistency 
with  something  that  one  finds  expressly 
provided  in  the  memorandum  of  associa- 
tion or  the  articles.  I  see  nothing  in  the 
memorandum  or  the  articles  to  exclude 
article  74.  On  the  contrary,  if  I  had  to 
construe  clause  5  of  the  memorandum 
without  the  assistance  of  the  contempo- 
raneous articles,  I  should  not  say  that 
there  was  anything  in  clause  5  inconsis- 
tent with  the  power  of  the  directors  to 
set  aside  out  of  the  profits  of  the  company 
such  sum  as  they  thought  proper  as  a 
reserve  fund.  But  if  one  must  turn  to 
the  articles  to  construe  the  memorandum, 
a  thing  which  I  always  do  with  very  great 
hesitation,  I  think  that  article  74  in  this 
case  is  not  excluded,  and  if  it  is  not  ex- 
cluded and  is  to  be  treated  as  written  into 
the  special  articles,  and  then  one  turns 
to  those  articles  to  construe  the  clause  in 
the  memorandum,  I  think  the  case  is  a 
fortiori,  I  think,  therefore,  that  there  is 
nothing  in  clause  5  to  prevent  the  directors 
setting  aside  out  of  the  profits  of  the  com- 
pany such  a  sum  as  they  think  proper  as 
a  reserve  fund,  because  I  think  that  the 
word  **  profits  "  in  clause  5  means  profits 
after  deducting  all  sums  properly  appro- 
priated by  the  directors  out  of  the  profit 
balance  shewn  in  the  profit  and  loss 
account. 

I  wish  to  say  that  I  am  always  sorry  if 
one  has  to  come  to  a  conclusion  which 
may  possibly  be  a  conclusion  which  busi- 
ness people  would  not  arrive  at,  and  I 
confess  that  I  had  some  doubt  as  to 
whether  business  people  might  not  read 
**  profits ''  in  clause  5  of  the  memorandum 
of  association  in  a  different  way  from  that 
which  I  am  reading  it ;  and  when  I  look 
at  the  report  of  the  directors  themselves 
in  dealing  with  this  very  subject-matter, 
their  language  may  give  some  colour  to 
the  view  that  they  themselves  —  the 
directors  who  were  making  this  reserve 
fund — thought  that  the  profits  available 
for  dividend  were  the  whole  sum  of 
13,225/. ;  but  whatever  they  may  have 
thought,  it  is  the  province  of  the  Court  to 


determine  what  those  words  in  the  memo- 
randum mean,  and  according  to  my  view 
they  do  not  mean  the  13,225Z.,  but  that 
sum  less  so  much  of  it  as  the  directors 
have,  within  their  powers,  properly 
decided  to  set  aside  as  a  reserve  fund  to 
meet  future  contingencies. 

BoMER,  L.J. — ^The  point  involved  has 
been  very  well  argued  on  both  sides, 
and  I  cannot  say  that  I  have  had  much 
difficulty  myself  in  coming  to  a  conclusion 
upon  it.  In  particular,  I  think  that  the 
arguments  on  behalf  of  the  respondents 
could  not  have  been  better  put  than  they 
were. 

As  we  are  differing  from  my  brother 
Kekewichy  I  desire  to  state  my  reasons 
in  my  own  language.  I  think  that  the 
words  '* available  for  dividend"  in  the 
memorandum  of  association  following 
the  word  '^  profits  "  are  intended  in  some 
shape  or  form  to  modify  the  word 
*'  profits,"  and  I  think  the  phrase  ''  profits 
from  time  to  time  available  for  dividend  " 
in  the  memorandum  mean  profits  which, 
after  making  all  proper  deductions,  re- 
main for  the  purpose  of  paying  dividends. 
One  may  arrive  at  the  point  of  view  I 
am  taking  in  another  way.  What  is  the 
period  of  time  you  have  to  consider  when 
you  have  to  ascertain  within  the  memo- 
randum of  association  what  are  the  pro- 
fits available  for  dividend  ?  I  think  it  is 
the  time  after  you  have  already  properly 
ascertained  the  profits  which  are  applic- 
able for  the  payment  of  dividend,  and 
not  any  prior  time. 

Then,  is  there  any  difficulty  in  the  way 
of  that  construction  by  reason  of  the 
wording  of  articles  11  and  12  f  I  cannot 
see  any.  In  my  view  the  word  "  profits  " 
in  articles  1 1  and  12  must  be  taken  to  mean 
the  same  profits  as  are  referred  to  in  the 
memorandum  of  association — that  is  to 
say  "  profits  available  for  dividend" — just 
as  much  as  if  these  words  had  been 
repeated  in  those  articles.  This  is  borne 
out  by  the  fact  that,  after  all,  the  pay- 
ments mentioned  in  articles  11  and  12 
are  payments  of  dividends. 

Then,  with  regard  to  the  articles  in 
Table  A,  this,  at  any  rate,  is  clear,  that 
articles  72,  73,  and  74  are  not  expressly 
excluded,  and  it  is  to  be  borne  in  mind 
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that  when  articles  of  Table  A  are  in- 
tended to  be  excluded  they  are  expressly 
so  excluded  in  the  company's  articles  of 
association  -,  and  I  think  it  is  a  fair  deduc- 
tion that  those  who  prepared  the  company's 
memorandum  and  articles  of  association 
must  have  had  articles  72,  73,  and  74  of 
Table  A  in  their  minds,  and  did  not  think 
it  necessary  to  expressly  exclude  them,  so 
that  in  my  opinion  these  articles  ought 
to  be  considered  to  be  included  imless 
there  is  some  grave  reason  for  excluding 
them  by  implication.  I  am  bound  to  say 
that  I  see  no  such  reason,  but  on  the 
other  hand  I  do  see  great  difficulty  in 
excluding  them  and  especially  in  excluding 
article  74.  I  am  of  opinion,  therefore, 
that  article  74  is  included  in  the  com- 
pany's articles  of  association. 

There  is  only  one  point  on  which  I 
think  it  right  to  say  a  word  with  regard  to 
article  74.  As  at  present  advised,  I  do  think 
that  article  74  is  modi6ed  to  a  certain 
extent — that  is  to  say,  that  it  could  not  be 
used  for  the  purpose  of  creating  a  reserve 
fund  to  be  applied  for  equalising  divi- 
dends. That  is  my  present  opinion, 
though  it  is  unnecessary  to  express  any 
concluded  opinion  on  the  point,  which  is 
not  now  being  raised  before  us ;  but  L  desire 
to  point  that  out,  as  otherwise  it  may  be 
thought  to  follow  from  our  judgment  that 
article  74  might  be  applied  so  as  to  work 
an  injustice  as  between  the  owners  of  the 
founders'  shares  and  owners  of  the  ordi- 
nary shares.  For  these  reasons  I  agree 
that  the  appeal  ought  to  succeed. 

Renehaw,  Q.C. — Then,  as  we  are  agreed 
to  treat  this  hearing  as  the  trial  of  the 
action,  the  order  appealed  from  will  be 
discharged  with  costs  of  the  appeal  and 
the  action  dismissed.  I  do  not  press  for 
the  costs  of  the  action. 

RiOBT,  L.  J. — ^Then  the  appeal  will  be 
allowed  with  costs,  and  the  action  dis- 
missed without  cobts. 

Appeal  aUowed. 

Solicitora — Dubois  ic  Williams,  for  appellants ; 
WiUlam  Fisher,  for  respondents. 

[Reported  by  A.  Cordery,  Utq,, 
BarrUter'at'Law. 


BY,  J.  ) 

n.      [ 
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MONTEFIOBE  V.  GUEDALLA. 


BUGKLET,  J. 
1»01. 

Jan. 

Will  —  Forfeiture  Claim  —  "  BeeorM 
vested  in  some  other  person  " — A<A  of  Bank- 
ruptcy— Adjudioation — Tideto  Dividend- 
Apportionment —  Bankruptcy  Act,  1883 
(46  <fc  47  Vict,  c.  62),  ss.  43,  44,  and  54. 

Under  a  wiU  by  which  a  life  interest  in 
a  fund  is  made  forfeitable  if  the  tenant  for 
life  **  should  do  or  omit  to  do  or  should 
suffer  to  be  done  any  act  whereby  the  in- 
come if  payable  to  himself  would  become 
vested  in  some  other  person^"  the  fotfeiture, 
for  the  purpose  of  apportioning  the  income 
in  the  event  of  the  bankruptcy  of  the 
tencmtfor  life,  takes  fffeet  from  the  date 
of  the  act  of  bankruptcy  and  not  from  the 
date  of  the  adjudication. 

Adjourned  summons. 

Judah  Guedalla,  who  died  on  June  8, 
1858,  by  his  will  dated  December  21, 1839, 
gave  one  equal  third  part  of  his  residuary 
estate  to  Sir  Moses  Montefiore,  Moses 
Montefiore,  and  Abraham  Mocatta  upon 
trust  to  permit  and  suffer  and  authorise 
and  empower  his  son  Haim  Guedalla  to 
receive  the  dividends,  interest,  and  income 
of  such  third  part  as  the  same  should  from 
time  to  time  become  payable  until  his  son 
Haim  should  assign,  charge,  or  otherwise 
dispose  of  the  said  dividends,  interest,  and 
income,  or  any  part  thereof,  by  way  of 
anticipation,  or  should  do  or  omit  to  do  or 
should  suffer  to  be  done  any  act  whereby 
the  same  if  payable  to  himself  would 
become  vested  in  some  other  person  or 
persons.  And  if  his  son  Haun  should 
assign,  charge,  or  otherwise  dispose  of  his 
dividends,  interest,  and  income,  or  any 
part  thereof,  by  way  of  anticipation,  or 
should  do  or  omit  to  do  or  should  suffer 
to  be  done  any  act  whereby  the  same  if 
payable  to  himself  would  beoome  vested 
in  some  other  person  or  persons,  then  the 
trustees  should  during  the  remainder  of 
the  life  of  Haim  Guedalla  pay  and  apply 
such  dividends,  interest,  and  income  for 
the  maintenance,  or  otherwise  for  the 
benefit,  of  all  or  any  one  or  more  exclu- 
sively of  the  other  or  others  of  Haim 
Guedalla  and  the  person  or  persons  who 
under  the  trusts  of  the  testator's  will 
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would  for  the  time  being  be  entitled 
thereto  in  case  Halm  Guedalla  were  then 
actually  dead,  as  the  trttstees  should  in 
their  uncontrolled  discretion  think  fit. 

In  1858  proceedings  were  commenced 
to  administer  the  testator's  estate,  and  by 
an  order  made  in  the  action  on  January  18, 
1860,  it  was  ordered  **  that  the  dividends 
to  accrue  on  24,4712.  0«.  2d.  New  31.  per 
Cent.  Annuities,  which  after  such  carrying 
over  as  therein  directed  would  be  standing 
in  the  name  of  the  Accountant-General  in 
truHt  in  the  said  cause  to  the  separate 
account  of  the  plaintiff  Haim  Guedalla 
and  his  fieimily  subject  to  duty,  during  the 
life  of  the  said  Haim  Guedalla  be  paid  as 
the  same  shall  accrue  due  to  the  said 
Haim  Guedalla  until  the  further  order  of 
the  Court." 

The  sum  of  24,471Z.  0«.  2d.  New  Bl 
per  Cent.  Annuities  mentioned  in  the 
order  was  now  represented  by  the  sum  of 
20,3062.  IZs.  4d.  India  3^  per  Cent.  Stock 
in  Court  to  the  credit  of  the  action.  The 
dividends  on  this  stock,  which  were  pay- 
able quarterly  on  January  5,  AprU  5, 
July  5,  and  October  5  in  each  year, 
were  paid  down  to  July  5,  1900. 

On  July  8,  1900,  Haim  Guedalla  com- 
mitted an  act  of  bankruptcy  by  making 
de&ult  in  compliance  with  a  bankruptcy 
notice;  and  on  August  17  a  receiving 
order  was  made  against  him  upon  a 
petition  based  on  such  act  of  bank- 
ruptcy. 

On  October  1  he  was  adjudicated  bank- 
rupt, and  the  official  receiver  became  the 
trustee  in  the  bankruptcy. 

The  quarterly  dividend  on  the  stock 
which  fell  due  on  October  5  was  still  in 
the  hands  of  the  Paymaster- General 
awaiting  the  decision  of  the  Court  in  the 
present  case. 

The  persons  who  under  the  trusts  of 
the  wiU  would  now  be  entitled  to  the 
trust  fund  if  Haim  Guedalla  were  now 
actually  dead  were  the  children  of  his 
late  brother  Moses  Guedalla. 

This  was  a  summons  by  Sir  Joseph 
Sebag  Montefiore,  the  present  trustee  of 
the  will,  asking  {inter  alia)  that  the 
dividends  accrued  due  and  to  accrue  due 
on  the  India  Stock  standing  in  Court  to, 
the  separate  account  of  Haim  Guedalla 
and  his  fitmily,  instead  of  being  paid  to 


him  as  provided  by  the  decree  of  Janu- 
ary 18,  1860,  might  be  paid  to  the  appli- 
cant or  other  the  trustee  or  trustees  for 
the  time  being  of  the  will,  to  be  applied 
by  him  or  them  according  to  the  trusts  of 
the  will  during  the  life  of  Haim  Guedalla, 
or  until  further  order. 

It  was  admitted  that  the  Apportion- 
ment Act,  1870,  applied,  and  that  the 
dividends  must  be  treated  as  accruing 
de  die  in  diem^  and  that  the  trustee  was 
entitled  to  the  dividends  as  £rom  the  date 
of  adjudication. 

The  main  question  raised  was  whether 
the  trustee  or  the  official  receiver,  as  the 
trustee  in  bankruptcy  of  Haim  Guedalla, 
was  entitled  to  the  dividend  which  be- 
came payable  on  October  5,  the  trustee 
admitting  the  right  of  the  official  receiver 
to  a  proportionate  part  of  the  dividend 
which  accrued  between  July  5  and  8. 

E.  Ford^  for  the  summons. — The  divi- 
dends ceased  to  be  payable  to  the  bank- 
rupt on  the  commission  of  the  act  of 
bankruptcy  on  July  8.  The  bankrupt 
by  omitting  to  comply  with  the  bank- 
ruptcy notice  on  that  date  omitted  to  do 
an  act  whereby  the  dividends,  "  if  payable 
to  himself,  would  become  vested  in  some 
other  person  or  persons,"  and  the  for- 
feiture clause  in  the  will  thereupon  took 
effect. 

[He  referred  to  Throckmorton^  In  re ; 
Eyeton,  ex  parte  [l877],^  and  the  Bank- 
ruptcy Act,  1883,  ss  43  and  54.J 

E.  J.  Elgoodf  for  persons  interested 
under  the  will,  adopted  the  same  argu- 
ment. 

A.  H,  Jesael,  for  the  official  receiver. — 
The  forfeiture  clause  in  the  will  does  not 
come  into  operation  until  the  adjudica- 
tion. 

The  order  in  the  administration  action 
having  been  made  so  long  ago,  the  discre- 
tion of  the  trustee  ought  not  to  be 
exercised  to  decide  who  should  take  the 
dividends  without  the  leave  of  the  Court. 
The  powers  of  trustees  after  the  making 
of  an  administration  order  are  paralysed. 
The  proper  course  is  to  direct  an  enquiry 
what  sums  ought  to  be  allowed  to  other 
persons  interested  under  the  will  and  to  the 
bankrupt  for  maintenance — Pctge  v. .  Way 
(1)  47  L.  J.  Bk.  62 ;  7  Ch.  D.  146. 
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[l840l  3— although  the  effect  of  maklDg 
an  allowance  to  the  bankrupt  might  be 
that  some  portion  of  it  would  pass  to  his 
trustee  in  bankruptcy — Coleman^  Inre; 
Henry  v.  Strong  [l888].' 

On  the  main  point,  the  commission  of 
the  act  of  bankruptcy  has  nothing  to  do 
with  the  forfeiture.  On  the  adjudication 
the  bankrupt  did  an  act  the  necessary 
consequence  of  which  was  that  the  pro- 
perty was  divested  out  of  him.  The 
commission  of  the  act  of  bankruptcy  was 
not  an  act  the  necessary  consequence  of 
which  was  that  the  property  would 
"become  liable  to  be  divested."  The 
clause  in  the  will  does  not  come  into 
operation  until  an  act  is  done  or  omitted 
to  be  done  which  must  necessarily  have 
the  effect  of  vesting — Datoea,  Ex  parte; 
Moon,  in  re  [isse].** 

In  Loftua-Otway,  In  re;  Otway  v. 
Ottoay  [1895],^  a  distinction  was  drawn 
between  the  words  "  deprived "  and 
"  liable  to  be  deprived."  The  making  of 
a  receiving  order  does  not  vest  the  pro- 
perty of  a  debtor  in  the  official  receiver — 
Sairtoris,  In  re;  Sartoria  v.  Sartoris 
[i89i]  ^  ;  neither  does  a  Scotch  sequestra- 
tion— JameSy  In  re  ;  ClutlerhucJc  v.  James 
[1890]. 7 

[Buckley,  J.,  referred  to  the  Bank- 
ruptcy Act,  1883,  s.  44,  sub-s.  (i.).] 

Until  the  vesting  section  in  that  Act 
comes  into  operation  the  property  vests 
in  the  tenant  for  life. 

This  is  an  attempt  to  apply  the  artifi- 
cial doctrine  of  relation  back  to  the  con- 
struction of  defeasance  clauses  in  wills 
and  settlements  so  as  to  divest  an  in- 
terest which  was  vested  in  the  tenant 
for  life  up  to  the  date  of  his  adjudication. 

Further,  the  Apportionment  Act,  1870, 
applies.  On  October  5  the  dividend  was 
declared,  and  the  official  receiver  is  there- 
fore entitled  to  an  apportioned  part  of  it 
up  to  the  date  of  adjudication. 

[He  also  referred  to  Daintrey,  In  re  ; 
Mant  <fc  Mantj  ex  parte  [i899].*] 

(8)  8  Beav.  20. 

(8)  58  L.  J.  Ch.  226;  39  Gh.  D.  443. 

(4)  17  Q.B.  D.  275. 

(5)  64  L.  J.  Ch.  529 ;  [1895]  2  Ch.  236. 
(S')  61  L.  J.  Ch.  1 ;  [1892]  1  Ch.  11. 

(7)  62  L.  T.  464. 

(8)  69  L.  J.  Q.B.  207 ;  [1900]  1  Q.B.  646. 


No  reply  was  called  for. 


BuoKLET,  J.,  stated  the  facts,  and  con- 
tinued :  The  question  I  have  to  deter- 
mine is  who  is  entitled  to  the  dividend 
which  became  payable  on  October  5. 
Neither  party  disputes  that  the  income  is 
to  be  treated  as  accruing  de  die  in  diem ; 
and  the  applicant,  who  is  the  trustee 
of  the  will,  does  not  dispute  that  the 
proportionate  amounts  of  the  dividend 
attributable  to  July  6,  7,  and  8  are 
payable  to  Haim  Guedalla,  and  therefore 
to  the  official  receiver.  But  the  applicant 
contends  that  as  from  July  8  the  dividends 
ought  to  be  dealt  with  by  him  as  directed 
by  the  will  during  the  remainder  of  the 
life  of  Haim  Guedalla.  In  my  judgment 
the  applicant's  contention  is  well  founded. 

I  have  to  consider  whether  Haim 
Guedalla  has,  and  if  so  when  he  has,  done 
or  omitted  to  do  or  suffered  to  be  done 
any  act  whereby  the  dividends,  if  payable 
to  himself,  would  have  become  vested  in 
some  other  person  or  person.^.  Under 
section  54  of  the  Bankruptcy  Act,  1883, 
the  result  of  the  adjudication  on  Octo- 
ber 1,  1900,  was  that  the  property  of  the 
bankrupt  immediately  vested  in  his 
trustee  in  bankruptcy.  Under  section  43 
of  the  Act  "  The  bankruptcy  of  a  debtor, 
whether  the  same  takes  place  on  the 
debtor's  own  petition  or  upon  that  of  a 
creditor  or  creditors,  shall  be  deemed  to 
have  relation  back  to,  and  to  commence  at, 
the  time  of  the  act  of  bankruptcy  being 
committed  on  which  a  receiving  order  is 
made  against  him  " — in  the  present  case 
on  July  8.  By  section  44  the  property  of 
a  bankrupt  divisible  amongst  his  credi- 
tors shall  comprise  {inter  aXia)  the  follow- 
ing particulars:  (i.)  "All  such  property 
as  may  belong  to  or  be  vested  in  the 
bankrupt  at  the  commencement  of  the 
bankruptcy,  or  may  be  acquired  by  or 
devolve  on  him  before  his  discharge." 
Let  us  consider  for  a  moment  what  would 
have  been  the  result  if  the  act  of  bank- 
ruptcy had  occurred  on  July  8,  the 
dividend  had  been  payable  on  October  5, 
and  the  adjudication  had  taken  place 
on  October  10.  There  would  then  have 
vested  in  the  trustee  in  bankruptcy  all 
the  property  of  the  bankrupt  from  July  8 
onwards,  including  the  dividend  o^Octo- 
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ber  6.  By  virtue  of  what  act  or  omission 
by  the  debtor  would  the  dividend  of 
October  5  have  vested  in  his  trustee  %  It 
appears  to  me  that  it  would  have  been  by 
virtue  of  this  act  or  omission  that  he  failed 
on  July  8  to  comply  with  the  bankruptcy 
notice.  Did  he  then  do  anything  whereby 
the  dividend  of  October  5  became  vested 
in  some  other  person  or  persons)  I 
answer  Yes.  The  act  which  produced 
this  result  was  not  the  act  of  the  Court  in 
adjudicating  him  a  bankrupt,  but  his  own 
act  to  which  it  related  back.  It  would  be 
because  the  act  was  before  October  5 
that  the  dividend  would  vest  in  the 
trustee. 

I  have  in  that  illustration  varied  the 
dates,  but  the  same  thing  appears  to  me 
to  be  true  as  to  the  apportioned  parts  of 
this  income  for  each  day.  On  the  part  of 
the  official  receiver  it  is  not  disputed  that 
as  from  the  date  of  the  adjudication  the 
clause  in  the  will  would  take  effect.  It 
seems  to  me,  however,  that  at  an  earlier 
date — namely,  on  July  8— there  had 
taken  place  that  event  upon  the  happening 
of  which  the  testator  has  provided  that 
during  the  remainder  of  the  life  of  Haim 
GuedaUa  the  trustees  of  his  will  shall 
apply  the  dividends  for  the  benefit  of  the 
other  persons  mentioned  in  his  will.  The 
remainder  of  his  life  means  so  much  of  it 
as  is  subsequent  to  the  act  which  he  did 
on  July  8,  and  everything  coming  to 
him  after  that  date  passes  to  the  trustees. 
Therefore,  subject  to  the  payment  to  the 
official  receiver  of  the  apportioned  part  of 
the  dividend  for  the  three  days  up  to 
July  8,  the  remainder  of  the  dividend  and 
all  future  dividends  during  the  life  of 
Haim  Gnedalla  will  be  payable  to  the 
trustee  of  the  will. 


Solicitors — ^Bmanuel  &  Simmonds,  for  applicant ; 
Gaedalla  &  Cross,  for  parties  interested  under 
will ;  Edward  Lee,  for  official  receiver. 

[Reported  iy  W.  Ivimey  Cook^  Etq.^ 
BarrUteT'Ot'Laiv, 
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Dec.  5,  6,  12,  13 

Principal  and,  Agent — Power  of  Attor- 
ney —  ConsbrudioTh  —  General  Potver  of 
Borrowing — Loan  to  Agent  Secured  hy 
Bill  of  Exchange — Duty  to  Enquire  as  to 
Agent*8  Authority — Payment  into  Prin- 
cipaVa  London  Ba/nJsing  Account — Money 
Had  and  Received  to  Use  of  Lender — Bills 
of  Exchange  Act,  1882  (45  d;  46  Viet. 
c.  61),  5.  25. 

A  power  ofaUomey  authorising  an  agent 
in  England  to  purchase  goods  in  connection 
with  the  business  carried  on  hy  his  prin- 
cipal in  the  colonies^  and  either  for  cash  or 
on  credit f  and  *'  where  necessary  in  connec- 
tion toi^  any  purchases  made  on  my  be- 
half as  aforesaid  or  in  connection  tvith  my 
said  business  "  to  make,  draw,  and  accept 
bills  of  exchange,  and  to  sign  the  name  of 
the  principal  to  any  cheques  on  the  London 
banking  account  of  the  principal,  does  not 
confer  on  the  agent  a  general  borrowing 
power, 

Montaignac  v,  Shitta  (15  App.  Cas.  357) 
distinguished. 

Money  borrowed  by  the  cigent  under  the 
power  secured  by  bills  of  exchange  accepted 
by  him  in  the  nams  of  his  principal  and 
paid  into  the  London  banking  account,  and 
then  drawn  out  by  the  agent  and  applied 
for  his  own  purposes,  cannot  be  recovered 
from  the  principal  in  an  action  ^^for  money 
had  and  received  "  to  the  use  of  the  lender 
in  the  absence  of  proof  by  the  lender  thcU 
the  principal  knew  or  had  the  means  of 
knowledge  that  the  money,  whilst  it  re- 
mained in  the  banking  account,  was  the 
money  of  the  lender  and  not  of  the  agent, 
or  else  that  the  principal  had  the  benefit 
of  it. 

Moses  V,  Macferlan  (2  Burr.  1005; 
1  W.  Bl.  219)  and  Marsh  v.  Keating 
(1  Bing  N.C.  198)  discussed  and  applied. 

The  plaintiff  in  this  action,  Louis 
Jacobs,  was  the  sole  partner  in  an  Aus- 
tralian firm  carrying  on  business  under 
the  name  of  Jacobs,  Hart  &  Co.  The 
firm  had  an  agency  in  London  since  1882. 
The  defendants,  Messrs.  Morris,  were 
cigar  importers,  and  had  dealt  with  the 
plaintiff's  firm  since  1889.    The  plaintiff 


Digitized  by 


Google 


184 


OHAHOEBY  DIViaiOK. 


1901 


Jacobs  t;.  Morris  k  Morris. 

was  himself  for  about  two  months  in  1888 
the  agent  of  the  firm  in  London,  his  father 
having  previously  been  the  agent.  In  the 
same  year  the  plaintiff  became  a  partner 
in  the  firm,  and  in  1898  he  became  the 
sole  owner  of  the  business.  In  or  about 
1893  the  defendant  Leslie  Jacobs,  who 
was  the  plaintifiTs  brother,  was  appointed 
the  London  agent  of  the  firm.  By  a 
power  of  attorney  made  on  January  30, 
1899,  the  plaintiff  appointed  the  defen- 
dant Jacobs  his  attorney  "  in  and  through- 
out the  United  States  and  the  continents  of 
America  and  Europe,  and  all  other  parts 
of  the  world  other  than  Australasia  and 
New  Zealand  for  me  and  in  my  name  or 
in  my  said  trading  name  to  purchase  and 
to  make  and  enter  into  sign  and  execute 
any  contract  or  agreement  with  any  per- 
sons firm  company  or  companies  for  the 
purchase  of  any  goods  or  merchandise  in 
connection  with  the  business  carried  on 
by  me  as  aforesaid  or  for  the  purchase  or 
acquisition  by  me  of  any  patent  rights  or 
the  right  to  the  exclusive  or  partial  use 
of  any  patent  or  invention  or  for  the  pur- 
chase or  acquisition  of  the  right  to  act 
as  the  sole  or  partial  agent  of  any  person 
firm  or  company  and  to  make  such  pur- 
chase or  acquisition  either  for  cash  or  on 
credit  or  partly  for  cash  or  partly  on 
credit  as  my  said  attorney  shall  in  his 
discretion  think  advisable."  Then  there 
was  a  power  to  modify  or  vary  the  terms 
and  conditions  of  such  contracts  or  to 
wholly  cancel  the  same  on  such  terms  as 
he  might  deem  advisable.  Then  it  went 
on :  "  And  for  me  and  on  my  behalf  and 
where  necessary  in  connection  with  any 
purchases  made  on  my  behalf  as  aforesaid 
or  in  connection  with  my  said  business  to 
make  draw  sign  accept  or  endorse  any  bill 
or  bills  of  exchange  promissory  note  or 
promissory  notes  notes  of  hand  or  bills  of 
lading  which  shall  be  requisite  or  proper 
in  the  premises  and  to  sign  my  name  or 
my  said  trading  name  to  any  cheques  or 
orders  for  the  payment  of  money  on  my 
banking  account  in  London,  England.'' 

The  banking  account  referred  to  in  the 
power  of  attorney  had  since  1882  been 
kept  in  the  name  of  the  firm,  but  since 
1893  it  had  been  exclusively  operated  upon 
by  Leslie  Jacobs,  and  it  appeared  that  he 
had  used  it  partly  for  the  firm's  purposes 


and  partly  for  his  own.  In  June,  1899, 
Leslie  Jacobs,  purporting  to  act  on  behalf 
of  the  firm,  applied  to  the  defendants 
Messrs.  Morris  for  a  loan  of  4,0001.,  which 
they  agreed  to  lend  on  condition  that  a 
large  order  was  placed  with  them.  Ac- 
condingly  on  Juno  12,  1899,  they  handed 
Leslie  Jacobs  two  cheques  for  2,000Z.  each 
drawn  to  the  order  of  Jacobs,  Hart  ds  Co., 
and  received  from  him  four  bills  of  ex- 
change for  that  amount,  accepted  *'  Jacobs, 
Hart  <k  Co., />er  pro  Leslie  R.  Jacobs." 
The  cheques  were  paid  into  the  firm's 
banking  account  in  London.  On  the  same 
day  Leslie  Jacobs,  purporting  to  act  as 
agent  for  the  firm,  purchased  from  Messrs. 
Morris  cigars  at  the  price  of  1,070/.,  in 
payment  for  which  he  gave  them  two  bills 
for  1,000Z.  and  702.  respectively,  accepted 
in  the  same  way.  The  4,000/.  was  dniwn 
out  by  Leslie  Jacobs  and  used  by  him  for 
his  own  purposes.  In  July,  1899,  Messrs. 
Morris  repurchased  the  cigars  from  Leslie 
Jacobs,  and  gave  their  bills  in  payment. 

In  November,  1899,  the  plaintiff  com- 
menced tins  action,  in  which  he  claimed 
an  injunction  to  restrain  the  defendants 
from  negotiating  the  bills  of  exchange  ac- 
cepted by  Leslie  Jacobs,  on  the  ground 
that  there  was  a  fraudulent  conspiracy 
between  Messrs.  Morris  and  Leslie  Jacobs. 
Messrs.  Morris  counterclaimed  against  the 
plaintiff  and  Leslie  Jacobs  for  payment  of 
the  sums  due  on  all  the  bills,  or  alter- 
natively for  the  4,000/.  as  money  had 
and  received  by  the  plaintiff  to  their 
use,  and  also  for  the  1,0702.  for  the  price 
of  the  goods  sold  and  delivered  to  the 
plaintiff. 

A  considerable  amount  of  evidence  was 
given  dealing  with  the  charge  of  con- 
spiracy, after  hearing  which  Earwell,  J., 
held  that  the  charge  was  wholly  un- 
founded. 

The  argument  then  proceeded  upon  the 
counterclaim. 

Lawson  Walton,  Q.C.,  Butcher^  Q.C., 
and  A.  Z.  Morris,  for  the  defendants 
Messrs.  Morris. — The  plaintiff  is  liable. 
In  the  first  place,  the  power  of  attorney 
authorised  Leslie  Jacobs  to  draw  bills  ''  in 
connection  with  any  purchases  made  on 
my  behalf  as  aforesaid,  or  in  connection 
with  my  said  business."    The  first  part 
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of  the  clause  covers  the  bills  for  1,000/. 
and  70Z.  given  in  payment  for  the  cigars. 
The  second  part  implies  a  power  to  borrow ; 
otherwise  the  words  would  have  no  mean- 
ing. Moreover,  a  power  to  buy  "  for  cash 
or  on  credit "  implies  a  power  to  borrow. 
The  actual  course  of  dealing  in  this  case 
shews  that  it  was  necessary  to  borrow. 
It  was  the  practice  of  Leslie  Jacobs  to 
draw  bills  on  the  firm  and  discount  them 
at  the  bank,  depositing  at  the  same  time 
the  shipping  documents.  That  was  in 
effect  a  borrowing.  The  onus  is  not  on 
Messrs.  Morris,  who  dealt  in  good  faith 
with  Leslie  Jacobs,  to  prove  that  the  money 
was  borrowed  on  behalf  of  the  firm — 
Bank  of  Bengal  Y,  MacLeod  [l849].*  When 
once  a  power  to  borrow  is  made  out,  the 
innocent  lender  is  not  obliged  to  shew  the 
necessity  for  the  particular  loan — Mon- 
taigruxe  v.  Shitta  [1890].2  In  Bryant  v. 
La  Barque  du  Feuple  [l893]  ^  the  general 
words  were  cut  down  on  the  ejtudem 
generis  principle ;  but  here  there  are  two 
cases  in  which  the  authority  to  accept 
bills  is  conferred. 

In  the  second  place,  the  plaintiff  is 
liable  for  money  bad  and  received.  The 
4,000/.  went  straight  into  the  firm's  bank- 
ing account,  and  consequently  it  came 
into  his  possession  and  under  his  control. 
The  account  was  started  by  his  prede- 
cessors in  1882  ;  it  was  continued  by  him, 
and  it  is  described  in  the  power  of  attorney 
itself  as  "  my  banking  account  in  London." 
Although  admittedly  Leslie  Jacobs  used 
it  for  his  own  purposes,  his  only  authority 
to  draw  on  that  account  was  conferred  by 
the  power  of  attorney  given  by  the  plain- 
tiff. The  authority  might  at  any  time 
have  been  withdrawn  by  the  plaintiff,  and, 
once  withdrawn,  nobody  but  the  plaintiff 
could  have  claimed  the  money.  Money 
paid  into  a  man's  banking  account  is 
**  money  had  and  received  to  the  use  of  " 
the  person  paying  it  in — Marsh  v.  Keating 
[l834]  *  and  Reid  v.  Bigbi/  ik  Co.  [l894].* 

Messrs.  Morris  are  entitled  to  an 
account.  They  are  entitled  to  judgment 
against  Leslie  Jacobs  on  his  implied  war- 

(1)  5  Moore  Ind.  App.  1  j  7  Moore  P.C.  35. 
C2)  15  App.  Gas.  357. 

(3)  62  L.  J.  P.C.  68;  [1893]  A.C.  170, 177. 

(4)  1  Bing.  N.C.  198,  219. 

(5)  63  L.  J.  Q.B.  461 ;  [1894]  2  Q.B.  40. 
Vol.  70.— Chang. 


ranty  of  authority,  should  the  plaintiff  be 
held  not  to  be  liable. 

EUia  J.  Griffith^  for  the  defendant  Leslie 
Jacobs,  submitted  to  judgment  against 
him. 

Sir  E.  ClarJcey  Q,C,,  Upjohn,  Q.C.,  and 
Johnston  Edwards,  for  the  plaintiff  Louis 
Jacobs. — The  plaintiff  is  admittedly  liable 
on  the  bills  for  l,000i  and  70t  With 
regard  to  the  loan  of  the  4,000^.,  Messrs. 
Morris  had  express  notice  of  the  limitation 
of  the  power,  because  they  saw  the  docu- 
ment, although  they  did  not  read  it,  and 
implied  notice  by  reason  of  section  25  of 
the  Bills  of  Exchange  Act,  1882.  The 
power  of  attorney  contains  no  authority 
to  borrow,  either  express  or  implied.  It 
must  be  construed  strictly — Bryant  v.  La 
Banque  du  Peuple,^  Attwood  v.  Munnings 
[1827],®  and  Harper  v.  Godsell  [l870].^ 

As  to  the  banking  account,  it  was  not 
the  plaintiff's,  but  Leslie  Jacob's  account. 
The  only  person  who  can  draw  on  an 
account  of  this  kind  is  the  person  whose 
signature  is  deposited  with  the  bank. 
There  is  no  evidence  that  the  plaintiff's 
signature  was  so  deposited.  But,  however 
that  may  be,  Messrs.  Morris  must,  accord- 
ing to  Marsh  v.  KecUing,*  shew  further 
that  the  plaintiff  knew,  or  had  the  means 
of  knowing,  that  the  money  was  there. 
In  fact,  he  did  not  and  could  not  know 
that,  for  the  pass-book  was  never  sent  to 
him,  but  only  statements  shewing  ship- 
ments. It  is  true  that  he  knew  that 
Leslie  Jacobs  had  exceeded  his  authority 
in  the  past ;  but  that  was  in  respect  of 
purchases,  and  not  of  borrowing.  The 
onus  is  on  Messrs.  Morris  to  prove  that 
the  plaintiff  had  the  money.  On  the 
balance  of  the  account  Leslie  Jacobs  is 
indebted  to  the  plaintiff,  and  consequently 
no  account  ought  to  be  directed.  Ciayton's 
Case  [1816]  ®  has  no  application. 

[Farwell,  J.,  referred  to  Moses  v.  Mac- 
ferUm  [l760]®  as  shewing  that  equitable 
principles  were  to  be  applied  in  an  action 
"  for  money  had  and  received."] 

Fabwbll,  J. — This  Ls  a  case  of  some 
little    difficulty.     As    regards   the    issue 

(6)  6  L.  J.  (O.S.)  K.B.  9  ;  7  B.  &  C.  278. 

(7)  39  L.  J.  Q  B.  186  ;  L.  B.  5  Q.B.  422. 

(8)  1  Mer.  572. 

(9)  2  Burr.  1005, 1010  j  1  W.  Bl.  219. 
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of  fraudulent  misrepresentation,  I  have 
already  held  that  the  charge  is  entirely 
unfounded,  and  so  far  as  that  issue  is 
raised  the  action  will  be  dismissed  with 
costs.  As  regards  the  bills  for  1,000/.  and 
701.  given  for  the  tobacco  which  was 
bought,  those  subject  to  ascertaining  the 
exact  balance  are  not  contested  by  the 
plaintiff's  counsel.  They  were  given  under 
the  power  of  attorney,  and  there  must  be 
judgment  for  the  amount. 

Then  there  comes  the  question  about  the 
4,000/.  [His  Lordship  stated  the  factSy 
and  read  the  material  parts  of  the  power 
of  attorney,  and  continued :]  The  transac- 
tion was  of  this  nature:  Leslie  Jacobs 
had  a  meeting  with  Messrs.  Morris.  He 
told  them  that  his  firm  was  going  to 
make  cigarettes,  and  he  wanted  cash  for 
machinery  for  this  purpose  and  to  buy 
leaf-tobacco,  and  he  asked  them  to  lend 
him  the  money  to  enable  him  to  do  so. 
They  were  willing  to  lend  him  the  money 
because  they  had  had  dealings  with  the 
firm,  and  because  Leslie  represented  to 
them  that  they  would  get  the  benefit  of 
the  efforts  of  the  Melbourne  firm  to  push 
certain  brands  of  cigars,  of  which  they 
were  the  owners,  in  the  colonies.  I 
desire  to  say  that,  as  regards  Messrs. 
Morris,  I  think  they  are  entirely  free 
from  any  imputation  of  dishonesty,  and 
that  they  acted  quite  honestly  and  openly 
and  believed  what  Leslie  told  them.  They 
had  known  him  for  some  years,  and  they 
believed  this  was  the  true  story.  Then 
Leslie  Jacobs  gets  the  money,  and  pays  it 
into  the  banking  account  of  Jacobs,  Hart 
&  Go.  That  banking  account  was  an  old 
account  which  had  been  open  for  years — 
since  1882 ;  and  it  was  operated  upon  by 
cheques  drawn  by  Leslie  Jacobs  under  the 
power  of  attorney.  It  stood  in  the  name 
of  the  firm,  but  Leslie  Jacobs  used  it  for 
his  own  purposes  as  well.  The  only 
accounts  rendered  to  the  plaintiff  did  not 
shew  all  the  dealings  on  that  banking 
account,  but  only  such  dealings  as  were 
properly  attributable  to  the  business  of 
Jacobs,  Hart  &  Co. 

I  now  turn  to  the  power  of  attorney 
to  see  whether  Leslie  Jacobs  had  under  it 
any  power  to  borrow  the  4,000/.  There 
is  not  a  word  from  the  beginning  to  end 
of  this  power  of  attorney  about  borrowing 


money.  To  begin  with,  there  is  an  in- 
herent improbability  that  a  principal 
should  give  his  attorney  power  to  borrow 
money  without  expressly  stating  it.  It 
is  laid  down  in  the  cases  cited  to  me 
that  you  do  not  construe  general  terms 
in  such  a  way  as  to  give  a  power  of 
borrowing ;  if  it  is  not  expressly  stated, 
the  general  words  are  confined  to 
matters  ejusdem  generis  with  the  specific 
matters  already  stated.  The  specific 
matters  here  stated  are  simply  purchases. 
Stress  was  laid  by  the  defendant's  counsel 
on  the  words  "  or  in  connection  with  my 
said  busines^s,"  and  it  is  said  with  some 
force  that  that  points  to  something  other 
than  the  purchases  which  have  just  been 
mentioned,  which  are  the  only  matters 
specifically  mentioned  in  the  body  of  the 
power.  In  my  opinion  those  words  are 
not  enough  to  give  a  general  power  of 
borrowing.  I  think  they  are  satisfied  by 
attributing  them  to  such  transactions  as 
may  be  necessary  to  give  effect  to  the 
modification  or  variation  of  the  terms  of 
the  contract  or  the  cancellation  of  the 
same;  and  I  find  in  this  very  case  an 
illustration  of  this :  the  contract  for  the 
sale  of  cigars,  which  I  have  already  de- 
cided in  favour  of  Messrs.  Morris,  was 
varied  by  a  re-sale  to  them  with  bills  of 
exchange  for  the  purchase-money.  That 
is,  to  my  mind,  within  the  power ;  it  is 
not  in  connection  with  a  purchase,  but  it 
is  in  connection  with  a  re-selling  which  is 
a  part  of  the  powers  given  to  the  attorney 
by  way  of  cancelling  the  contract  of  pur- 
chase on  terms.  It  was  not  contested 
that  that  must  be  within  the  terms,  and 
there  are  other  matters  of  that  kind  which 
would  be  sufficient  to  give  effect  to  those 
particular  words  "  or  in  connection  with 
my  said  business "  without  giving  them 
the  extraordinarily  wide  signification 
which  the  defendants  desire  to  attribute 
to  them  of  a  general  borrowing  power. 

I  do  not  think  I  need  refer  to  the  cases, 
beyond  perhaps  the  case  of  Bryant  v.  La 
Banque  du  FeupU^^  where  Lord  Mac- 
naghten,  delivering  the  judgment  of  the 
Privy  Council,  says,  "  Nor  was  it  disputed 
that  powers  of  attorney  are  to  be  con- 
strued strictly — that  is  to  say,  that  where 
an  act  purporting  to  be  done  under  a 
power  of  attorney  is  challenged  as  being 
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in  excess  of  the  authority  conferred  by 
the  power,  it  is  necessary  to  shew  that  on 
a  £Eiir  construction  of  the  whole  instru- 
ment the  authority  in  question  is  to  be 
found  within  the  four  corners  of  the 
instrument,  either  in  express  terms  or  by 
neceseaiy  implication."  That  accords 
with  AUvoood  v.  MunningSy^  and  also  with 
the  other  case  {Harper  v.  GodaeW^,  in 
which  Lord  Blackburn  pointed  out  that 
a  power  of  assigning  property  was  not  to 
be  inferred  from  general  words,  which 
were  to  be  restricted  to  matters  ejusdem 
gefneris  with  those  already  stated.  In  the 
other  case  in  the  House  of  Lords  {Mon- 
taignac  v.  ShiUa  ^)  the  point  was  a  differ- 
ent one ;  there  was  there  admittedly  autho- 
rity to  borrow,  and  the  question  was  as 
to  the  extent  and  construction  of  that 
particular  power  of  borrowing.  It  was 
argued  here  that  the  power  of  attorney 
admittedly  authorised  some  borrowing. 
I  do  not  think  that  is  the  true  view: 
the  so-called  borrowings  were  described 
in  Mr.  Louis  Jacobs's  evidence,  where 
the  mode  of  paying  for  goods  was  de- 
tailed by  him :  "  If  Leslie  " — that  is  the 
attorney — "bought  for  us,  the  practice 
was  to  take  the  shipping  documents  to 
our  Australian  bank,  and  get  the  cash 
from  them  under  a  letter  of  credit  with 
which  we  furnished  him  and  hypothecate 
the  bills  of  lading."  Now  that  i&  not  to 
my  mind  a  borrowing  at  all  within  the 
meaning  of  the  borrowing  powers  which 
are  claimed  under  the  power  of  attorney. 
It  was  really  a  special  mode  of  carrying 
out  the  power  given  to  the  attorney  of 
buying  goods  and  paying  for  them.  It 
is  one  thing  to  give  bills  in  exchange  for 
or  in  payment  for  goods ;  it  is  quite  another 
thing  to  do  so  in  order  to  raise  money 
generally  for  general  purposes.  A  man 
may  well  be  willing  to  entrust  his 
attorney  with  power  to  give  a  bill  of  ex- 
change for  the  specific  goods  that  he  pur- 
chases, but  quite  unwilling  to  give  him  a 
general  power  to  borrow  money  on  his 
mere  statement  that  he  is  going  to  buy 
goods  or  is  going  to  apply  it  in  a  par- 
ticular &shion.  I  hold,  therefore,  on 
construction,  that  there  is  no  power  to 
borrow  under  this  power  of  attorney 
which  would  authorise  the  borrowing  of 
the  4,000/.     That  being  so,  so  far  as  the 


counterclaim  claims  judgment  on  the  bills 
of  exchange  it  fails. 

Then  it  is  said  :  "  But  the  4,000Z.  was 
paid  into  the  banking  account  of  Jacobs, 
Hart  &,  Co.,  and  therefore  was  received 
by  the  plaintiff,  the  sole  owner  of  that 
title  " ;  and  if  the  money  had  in  fact  ever 
come  into  his  possession,  or  was  there 
still,  that  no  doubt  would  be  so.  It  is 
claimed  under  the  head  of  ''  money  had 
and  received."  That  is  a  well-known 
form  of  common-law  action,  and  it  is 
explained  by  Lord  Mansfield  in  Moses 
V.  Macferlan?  He  points  out  that 
one  of  the  distinctions  between  it  and 
an  action  for  debt  is  that  debt  im- 
plies contract,  whereas  this  does  not: 
"  This  brings  the  whole  to  the  question 
saved  at  Nisi  Prius,  viz.  *  Whether 
the  Plaintiff  may  elect  to  sue  by  this  form 
of  action,  for  the  money  only ;  or  must  be 
turned  round,  to 'bring  an  action  upon 
the  agreement.'  One  great  benefit,  which 
arises  to  suitors  from  the  nature  of  this 
action  " — that  is,  for  money  had  and  re- 
ceived— "  is,  that  the  plaintiff  need  not 
state  the  special  circumstances  firom  which 
he  concludes  '  that,  ex  csquo  et  bonOf  the 
money  received  by  the  Defendant,  ought 
to  be  deemed  as  belonging  to  him : '  He 
may  declare  generally,  *  that  the  money 
was  received  to  his  use ' ;  and  make  out 
his  case,  at  the  trial.  This  is  equally 
beneficial  to  the  defendant.  It  is  the 
most  favourable  way  in  which  he  can  be 
sued :  He  can  be  liable  no  further  than 
the  money  he  has  received;  and  against 
that,  may  go  into  every  equitable  defence, 
upon  the  general  issue ;  he  may  claim 
every  equitable  allowance ;  he  may  prove 
a  release  without  pleading  it ;  in  short, 
he  may  defend  himself  by  every  thing 
which  shews  that  the  plaintiff,  ex  cequo  et 
bono,  is  not  entitled  to  the  whole  of  his 
demand,  or  to  any  part  of  it."  I  have 
therefore  a  case  in  which  the  money  is 
paid  in  to  the  plaintiff's  account.  If  it 
stopped  there  I  should  be  in  this  difficulty 
— that  the  evidence  has  left  me  some- 
what uncertain  whether  the  plaintiff  could 
draw  on  that  account  or  not.  Counsel 
for  the  plaintiff  has  contended  that  it  is 
not  sufficient  to  shew  merely  that  the 
money  was  paid  into  the  account  of  the 
plaintiff,  but  that  it  is  necessary  to  go 
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further  and  shew  that  he  could  drawon  that 
account.  That  seems  to  me  to  be  a  ques- 
tion of  the  onus  of  proof.  I  find  an  account 
opened  in  the  name  of  Jacobs,  Hart  &  Go. 
nearly  twenty  years  ago ;  the  account  is 
in  that  name  throughout,  drawn  upon 
under  the  power  of  attorney  to  draw 
cheques  upon  any  London  bank  that  the 
donor  of  the  power  may  have,  and 
operated  upon  under  that  power  by 
Leslie  Jacobs.  If  it  were  necessary  for 
me  to  determine  it,  I  should  hold  that  the 
onus  would  be  upon  Mr.  Louis  Jacobs  to 
shew  that  he  had  not  got  the  power  to 
draw,  because  prima  facie  under  those 
circumstances  the  man  who  owns  the 
name  in  which  the  account  is  standing, 
and  has  been  standing  for  years,  has 
authority  to  draw  upon  it.  But  that  is 
not  the  whole  case.  The  point  which  I 
have  to  determine  really  goes  a  step 
further,  and  I  ask  myself  the  questions  of 
fact  suggested  as  material  by  the  Judges 
in  Marsh  v.  Keating,^  In  that  case  there 
was  a  firm  of  bankers,  Marsh  &  Co., 
of  which  Fauntleroy  was  a  member. 
Fauntleroy  had  forged  the  name  of  the 
plaintiff  to  a  power  of  attorney  under 
which  he  realised  a  sum  of  9,000/.  stock, 
and  paid  the  proceeds  of  that  sale  into 
the  account  of  Marsh  <k  Go.  with  another 
banking  firm  of  Martin  &  Go.  The  pass- 
book of  Martin  &  Go.  passed  backwards 
and  forwards  between  the  house  of  Martin 
&  Go.  and  the  house  of  Marsh  &  Go. 
Fauntleroy  took  the  precaution  of  getting 
hold  of  it  and  keeping  it  locked  up,  so  that 
in  fact  his  co-partners  never  saw  it  and 
never  discovered  the  particular  trans- 
action .  There  was  no  entry  of  this  dealing 
in  the  house-book,  as  it  was  called,  of 
Marsh  &  Go.  The  partners  in  that  case 
did  not  in  fact  know,  but  they  certainly 
had  the  means  of  knowing  if  they  had  not 
somewhat  blindly  trusted  Fauntleroy. 
The  questions  under  those  circumstances 
which  the  Judges  submitted  for  con- 
sideration are  '^  First,  did  the  money 
actually  come  into  the  possession  of  the 
Defendants)  Secondly,  if  it  ever  was 
in  their  possession,  had  the  Defendants 
the  means  of  knowledge,  whilst  it  re- 
mained in  their  hands,  that  it  was  the 
money  of  the  Plaintiff,  and  not  the  money 
of  Fauntleroy  V     Now  the  first  question 


I  have  already  said  I  shall  have  to  answer 
in  this  case  in  the  affirmative.  I  think 
the  money  did  actually  come  into  the 
possession  of  Louis  Jacobs,  because  I  con- 
sider it  went  into  his  banking  account,  on 
which  he  could  have  operated.  I  think 
if  he  had  telegraphed  or  written  a  letter 
which  reached  the  bankers  the  day  after 
the  4,000/.  had  been  paid  in,  and  before  it 
was  paid  out  again,  he  certainly  could  have 
effectually  prevented  its  payment  out.  In 
that  case  he  certainly  would  now  have  the 
money  in  his  hands — money  belonging  to 
Messrs.  Morris ;  and  I  cannot  see  that  he 
would  have  any  defence  to  the  action  if 
the  money  were  in  fact  in  his  hands.  In 
that  case  it  would  both  have  actually  come 
into  his  possession  and  would  be  in  his 
hands.  But  then  there  comes  the  second 
question,  which  the  Gourt  considered  it 
was  necessary  to  answer  in  the  plain- 
tiff's favour  before  he  could  succeed  : 
'*  Secondly,  if  it  ever  was  in  their  posses- 
sion, had  the  Defendants  the  means  of 
knowledge,  whilst  it  remained  in  their 
hands,  that  it  was  the  money  of  the 
Plaintiff,  and  not  the  money  of  Fauntleroy  1 " 
Now  I  apprehend  that  this  is  really  the 
application  of  those  equitable  principles 
which  Lord  Mansfield  referred  to  in  an 
action  ^'  for  money  had  and  received.'*  It 
is  not  enough  to  shew  that  the  money 
went  into  the  account  of  Mr.  Louis 
Jacobs  ^dthout  also  proving  that  he  had 
the  means  of  knowing  it  or  that  he  did 
know  it,  and  this  the  defendants  have 
failed  to  shew.  Further,  in  considering 
whether  Messrs.  Morris  ought  ex  ceqtio  ei 
bono  to  succeed,  I  have  to  bear  in  mind 
that  they  knew  that  Leslie  Jacobs  had  no 
power  to  borrow  under  the  power  of 
attorney.  I  do  not  mean  actual  know- 
ledge, because  I  accept  their  statement  that 
the  deed  was  not  read  to  them ;  but  they 
relied  on  Leslie  Jacobs's  assurance,  and  are 
fixed  with  knowledge  of  the  contents  of 
the  deed.  They  therefore  lent  money  not 
to  Louis  Jacobs,  but  to  Jacobs,  Hart  in,  Go., 
k  no  wing  that  Leslie  had  no  power  to  borrow 
for  Jacobs,  Hart  &  Go.  It  is  not  there- 
fore sufficient  for  them  to  prove  that  they 
paid  the  money  into  Jacobs,  Hart  k  Go.'s 
account,  on  which  they  knew,  or  ought  to 
have  known,  that  Leslie  Jacobs  had  the 
power  to  draw.  They  have  to  go  further  and 
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shew  that  Louis  knew  of  it — either  that  he 
had  the  henefit  of  it  or  that  he  knew  of 
it  and  adopted  it.  He  certainly  never 
got  the  henefit  of  it.  The  account  has 
been  put  in,  and  it  is  quite  plain  he  never 
got  the  henefit  of  it,  and  he  certainly 
never  knew  of  it.  His  •evidence  on  that 
is  plain.  He  never  knew  that  this  was 
borrowed,  nor  did  he  know  of  any  borrow- 
ing at  all — I  find  that  as  a  fact — by  Leslie 
Jacobs,  or  of  any  misdealing  with  the 
power  of  attorney,  except  that  which  is 
stated  in  his  re- examination.  He  says  he 
had  no  knowledge  of  the  transactions  in 
June,  1899.  He  first  heard  of  the  trans- 
action after  he  had  revoked  the  power  of 
Attorney.  He  knew  in  1896  that  Leslie 
had  misused  his  name  and  the  power  of 
attorney  for  Jay  Brothers,  who  were 
brothers  of  Leslie  and  Louis  Jacobs.  This 
was  the  only  instance  of  misuse  of  which 
he  knew.  That  being  so,  I  find  an  equity 
against  Messrs.  Morris,  because  they  lend 
to  a  man  who  had  not  authorised  anybody 
to  borrow  for  him.  On  the  other  hand, 
I  find  no  equity  afiecting  Louis  Jacobs  to 
prevent  him  sajing, ''  I  did  not  want  any 
money  borrowed ;  it  was  never  paid  for 
my  benefit ;  I  never  got  the  smallest  part 
of  it,  and,  so  far  as  I  am  concerned,  it  had 
nothing  to  do  with  me  from  beginning  to 
end."  In  my  opinion  that  accords  with 
the  principle  involved  in  Marsh  v.  Keat- 
ing,^ and  on  that  issue  I  find  in  favour  of 
Louis  Jacobs.  I  think  that  the  case  of 
Reid  V.  Righy  dc  Co}  entirely  bears  this 
out,  and,  so  far  as  I  am  aware,  there  is  no 
authority  to  the  contrary. 

The  result,  therefore,  is  that  as  regards 
the  action  on  the  bills  for  4,000^.,  and  the 
alternative  claim  for  money  had  and 
received,  the  claim  fails. 


Solicitors— Robiiuon  &  Stannard,  for  plaintiff ; 
HoUams,  Sons,  Coward  &  Hawkslej,  for 
defendants  Morris ;  Edwards  Sl  Cohen,  for 
defendant  Leslie  Jacobs. 

[Reported  by  W.  A.  G,  Woods,  Esq., 
Ba/rrigter'at-Law, 
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Prcustioe — Appearance — UndertaJcing  hy 
Solicitor  in  Writing  to  Appear — Duration 
of  Undertaking —  Motion  for  Attachment — 
Rules  of  Supreme  Court,  1883,  Order  VI 11. 
rule  I;  Order  IX.  rule  I. 

AUhoughy  under  Order  VIII.  rule  1,  a 
writ  of  summons  is  not  availablefor  service^ 
unless  renetcedffor  more  than  a  year  from 
the  date  of  its  issue,  it  is  not  intended  by  thoA 
rule  that  the  writ  is  not  to  be  in  farce  for 
any  purpose  after  the  lapse  of  that  time. 

The  writ  in  an  action  was  in  February ^ 
1899,  sent  to  the  defendants*  solicitors,  and 
they,  with  the  authority  of  their  clients, 
indorsed  it,  *•  FFe  accejjt  service  for  the 
defendants  .  .  .  and  will  enter  an  appear- 
ance in  due  course."  Negotiations  for  a 
settlement  foUowed.  The  defendants'  soli- 
citors made  cm  offer.  The  plaintiff's 
solicitors  replied  that  they  were  prepared 
to  stay  further  proceedings  pending  fwrther 
instructions  from  their  client.  The  dtfun- 
dants'  solicitors  wrote  that  their  clients* 
offer  remained  open  for  two  months.  By 
consent  the  time  for  entering  appearance 
was  extended  to  April  30.  Nothing 
further  was  done  in  the  action  until 
October  24,  1900,  when  the  pUintiff's 
solicitors  wrote  definitely  declining  the 
defendants'  offer,  and  calling  on  their 
solicitors  to  enter  an  appearance  according 
to  their  undertaking ,  Tfis  defendants  in- 
structed  their  solicitors^  having  regard  to 
the  long  delay,  not  to  enter  an  appearance^ 
and  they  accordingly  declined  to  do  so. 
The  plaintiff  moved  to  attach  the  solicitors : 
— Held,  that,  looking  at  all  the  circum- 
stances of  the  case,  the  delay  had  not.  bten 
so  great  as  to  deprive  the  plaintiff  of  the 
right  of  having  the  writ  treated  ae  still  an 
effective  writ  as  regards  service  ;  and  that 
an  appearance  to  it  ought  to  be  entered 
forthwith. 

Per  Fabwbll,  J. — An  undertaking  by  a 
solicitor  to  enter  an  appearance  to  a  writ 
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ofsummcnxs  remains  in  force  for  a  period 
of  six  years, 

A  defendant  who  lias  authorised  his 
solicito7'  to  enter  an  appearance  for  him  is 
not  at  liberty  to  tmthdraw  such  auihority 
after  the  solicitor  has  entered  into  an 
undertaking  with  the  plaintiff  to  enter 
sucJi  appearance. 

Motion. 

This  was  a  motion,  under  Order  XII. 
rule  18,  that  Mrs.  G.  J.  V.  Anderson,  the 
executrix  of  the  will  of  the  late  W.  A.  B. 
Anderson,  might  be  at  liberty  to  issue  a 
writ  or  writs  of  attachment  against  the 
various  members  of  the  firm  of  solicitors, 
Kerly,  Son  &  Verden,  by  reason  of  their 
refusal  to  enter  an  appearance  in  the 
action  of  Anderson  v.  Tarhvtt  amd  Qtientin 
in  accordance  with  a  written  undertaking 
given  by  them  on  February  24,  1899. 
The  object  of  the  motion  was  purely  formal 
to  test  the  liability  of  the  solicitors  on 
their  undertaking,  and  no  allegation  of  any 
kind  was  made  against  their  professional 
conduct  as  solicitors. 

The  writ  was  issued  in  the  action  of 
Anderson  v.  Tarbvit  and  Quentin  on  Feb- 
ruary 23,  1899,  and  by  it  the  plaintiff 
claimed  an  account  of  profits  made  by  the 
defendants  in  certain  dealings  connected 
with  mining  property  in  South  Africa. 
On  February  24  the  defendants'  solicitors, 
with  the  authority  of  their  clients,  in- 
dorsed the  writ  in  the  margin  as  follows : 
"  We  accept  service  for  the  defendants, 
Tarbutt  and  Quentin,  and  will  enter  an 
appearance  in  due  course,  (signed)  Kerly, 
Son  &  Verden,  24  February,  1899." 
Various  negotiations  for  a  settlement  fol- 
lowed between  the  solicitors  on  either 
side.  The  defendants'  solicitors  suggested 
that  a  sum  should  be  accepted  in  settle- 
ment of  all  claims.  The  plaintiff's  soli- 
citors wrote  that  they  were  prepared  to 
stay  further  proceedings  pending  the 
receipt  of  further  instructions  from  their 
client.  The  defendants'  solicitors  wrote 
that  their  clients'  offer  remained  open 
for  two  months.  Finally,  in  March, 
1899,  the  time  for  entering  an  appearance 
was  extended  by  consent  to  April  30, 
1899.  Owing,  however,  partly  to  diffi- 
culties occasioned  by  the  war  in  South 
Africa,  and  partly  to  other  causes,  the 


matter  was  allowed  to  drop  for  a  period 
of  more  than  eighteen  months,  and  no 
further  steps  were  taken  for  a  time  in  the 
proceedings. 

Subsequently,  however,  on  October  24, 
1900,  the  plaintiff's  solicitors  again  wrote 
to  the  defendants'  solicitors,  stating  that 
they  were  now  in  a  position  definitely  to 
decline  the  proposed  terms  of  settlement, 
and  calling  upon  the  defendants'  solicitors 
to  enter  an  appearance  to  the  action  in 
accordance  with  their  undertaking  of 
February  24,  1899.  The  solicitors  accord- 
ingly communicated  with  their  clients, 
the  defendants  to  the  action  of  Anderson 
V.  TarbtUt  and  Qttentin^  as  to  entering 
appearances  for  them,  and  were  informed 
that  in  view  of  the  long  delay  of  the 
plaintiff  the  defendants  regarded  the 
action  as  at  an  end,  and  they  were  in- 
structed not  to  enter  an  appearance. 
Under  these  circumstances  they  now  de- 
clined to  fulfil  their  original  undertaking. 

The  plaintiff  thereupon  moved  the 
Court  in  the  terms  already  mentioned. 

It  was  alleged  during  the  hearing  of  the 
motion  that  the  plaintiff  was  not  now  in  a 
position  to  issue  a  new  writ  in  the  matter, 
owing  to  the  operation  of  the  Statute  of 
Limitations,  the  original  cause  of  action  in 
Anderson  v.  Tarlmtt  and  Quentin  having 
arisen  in  1893  or  the  early  part  of  1894. 
The  defendants  to  that  action  nOw  pro- 
fessed themselves  ready  again  to  authorise 
their  solicitors  to  enter  an  appearance,  if 
the  Court  directed  them  to  do  so. 

Upjohn,  Q,C,f  and  Gore-Browne,  for  the 
plaintiff. — The  solicitors  in  this  case,  as 
the  agents  of  their  clients,  have  entered 
into  an  agreement  to  enter  an  appearance, 
and  such  an  agreement  is  certainly  good 
for  at  least  six  years.  Nothing  has  occurred 
to  release  them  from  liability  on  their 
undertaking. 

Jenkins,  Q.C.,  and  Kerly,  for  the  soli- 
citors. —  Having  regard  to  the  terms 
of  Order  VIII.  rule  1  and  Order  IX. 
rule  1,^  there  is  now  no  writ  to  which  to 

(1)  Order  VIII.  rule  1 :  "  No  original  writ  of 
summons  shall  be  in  force  for  more  than  twelve 
months  from  the  day  of  the  date  thereof,  in- 
cluding the  day  of  such  date ;  but  if  any  defen- 
dant therein  named  shall  not  have  been  served 
therewith,  the  plaintifE  may,  before  the  expira- 
tion of  the  twelve  months,  apply  to  the  Court  or 
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appear.  The  writ  endured  only  for  a 
year,  and  the  undertaking  to  appear  to  it 
must  be  similarly  limited.  The  under- 
taking is  partly  in  lieu  of  personal  service 
of  the  writ,  which  must  undoubtedly 
take  place  within  one  year.  Here  the 
plaintiff  has  allowed  so  great  a  lapse  of 
time,  that  the  solicitors  are  no  longer 
aathorised  by  their  clients  to  appear,  and 
are  no  longer,  accordingly,  entitled  to  do 
so.  Their  answer  to  the  plaintiff  is  that 
they  will  fulfil  their  undertaking,  if  the 
plamtiff  will  put  them  into  a  position 
again  to  be  able  to  do  so. 

Fakwell,  J.,  after  stating  the  facts, 
continued:  The  first  point  taken  by 
counsel  for  the  solicitors  is  that  there  is 
now  no  writ  to  which  to  appear.  For 
that  proposition  they  rely  on  the  pro- 
visions of  Order  VIII.  rule  1.  In  my 
opinion  that  rule  means  that  the  original 
writ  of  summons  shall  be  in  force  for  the 
purpose  of  service  for  twelve  months  from 
the  date  of  its  issue,  and  no  more — not 
that  the  writ  is  to  lose  all  its  efBcacy  alto- 
gether for  every  purpose  after  that  time. 
For  example,  if  the  writ  be  issued  and 
appearance  be  entered  to  it,  and  the 
parties  arrange  that  the  matter  shall 
drop,  or  allow  it  to  drop  without  arrange- 
ment, for,  say,  eighte^-n  months,  the  writ 
btill  continues  in  force  at  the  end  of  that 
period,  and  the  statement  of  claim  may 
still  be  put  in — subject,  of  course,  to  the 
provision  contained  in  Order  LXIY. 
rule  13,  as  to  giving  a  month's  notice 
before  taking  further  steps  after  allowing 
matters  to  remain  dormant  for  a  period  of 

a  Jndge  for  leave  to  renew  the  writ ;  and  the 
Court  or  Jndge,  if  satisfied  that  reasonable 
efforts  have  been  made  to  serve  snob  defendant, 
or  for  other  good  reason,  may  order  that  the 
original  or  concnrrent  writ  of  summons  be 
renewed  for  six  months  from  the  date  of  snob 
renewal  inclusive,  and  so  from  time  to  time 
during  the  currency  of  the  renewed  writ  .... 
and  a  writ  of  summons  so  renewed  shall  remain 
in  force,  and  be  available  to  prevent  the  opera- 
tion of  any  statute  whereby  the  time  for  the 
<«ommencement  of  the  action  may  be  limited, 
and  for  all  other  purposes,  from  the  date  of  the 
issuing  of  the  original  writ  of  summons.*' 

Order  IX.  rule  1 :  "No  service  of  writ  shall 
be  required  when  the  defendant,  by  his  solicitor, 
midertakes  in  writing  to  accept  service,  and 
enters  an  appearance." 
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twelve  months.   The  first  point,  therefore, 
in  my  opinion,  fails. 

The  real  question,  then,  that  I  have  to 
consider,  b.  What  is  the  effect  of  an 
undertaking  to  enter  an  appearance? 
Order  IX.  rule  1  was  inserted  because 
many  persons  do  not  like  being  personally 
served ;  and  it  was  intended  to  provide 
by  that  Order  that  their  solicitors — being 
duly  authorised  —  might  undertake  to 
accept  service  for  them,  that  is  to  say,  as 
their  agents,  and  to  enter  into  a  contract, 
on  their  behalf,  to  appear.  Such  a  con- 
tract differs  in  this  way — and,  so  far  as  I 
can  see,  in  this  way  only — from  an 
ordinary  contract — namely,  that  the  agent 
who  makes  such  contract  is  liable  under 
the  provisions  of  Order  XII.  rule  18  to 
be  imprisoned,  if  the  Court  think  fit,  for 
the  non-performance  by  his  principal  or 
himself  of  the  contract.  The  contract, 
of  course,  is  the  contract  of  the  defen- 
dant ;  and  the  solicitor  is  his  agent 
duly  authorised  to  make  the  contract 
for  him.  If  I  am  right  in  this  view,  it 
seems  to  me  to  follow  that  the  contract 
remains  a  binding  contract ;  and  the  only 
limit  to  its  duration  that  I  can  see  is  that 
suggested  by  counsel  for  the  plaintiff* — that 
is  to  say,  six  years.  Counsel  for  the  soli- 
citors suggested,  it  is  true,  that  there  was 
some  sort  of  analogy  to  be  derived  from 
the  necessity  for  the  renewal  of  the  writ 
after  twelve  months ;  and  that  the  dura- 
tion of  the  undertaking  to  appear  ought 
to  be,  not  six  years,  but  one.  I  cannot 
see  any  reason  for  applying  such  a  rule  as 
that  to  what,  in  my  judgment,  is  a  mere 
contract.  The  solicitors  contract  to  enter 
the  appearance,  and  I  see  no  reason  why 
they  should  not  do  so.  It  is  objected  that 
the  clients  might  say  to  their  solicitors, 
"  We  no  longer  choose  to  employ  you ; 
and  you  must  not  now  enter  an  appear- 
ance for  us."  The  answer  to  that  objection 
is,  in  my  opinion,  this — ^that  the  clients 
did  at  a  certain  date  authorise  those 
solicitors  to  act  as  their  solicitors,  and,  as 
their  solicitors,  to  enter  an  appearance  for 
them.  It  is  the  clients'  own  contract  to 
enter  an  appearance;  and  they  cannot 
subject  their  agents,  whom  they  have  thus 
authorised  to  enter  an  appearance,  to  im- 
prisonment because  they  now  say :  "  True, 
we  gave  you  originally  authority  to  enter 
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into  such  a  contract,  but  we  now  refuse  to 
allow  you  to  carry  it  out,  although  you 
will  be  imprisoned  if  you  do  not  do  so." 
If  the  defendants  in  this  case  had  taken 
the  course,  which  I  am  glad  to  find  they  do 
not  now  take,  of  still  refusing  to  allow  their 
solicitors  to  enter  the  appearance,  their 
refusal  would  be  ineffectual,  because,  in  my 
judgment,  the  solicitors  would  be  bound 
to  enter  the  appearance,  and  the  clients, 
on  their  part,  would  be  bound  by  the  autho- 
rity they  had  already  given  and  the  con- 
tract they  had  already  entered  into.  The 
real  answer  to  the  delay  is  that  each  party 
was  equally  in  a  position  to  put  an  end  to 
it.  If,  after  April  30,  1899,  the  defen- 
dants had  chosen  to  write  to  the  plaintiff 
and  say,  *'  This  delay  must  either  come  to 
an  end,  or  we  must  come  to  some  special 
terms,''  they  would  then  have  been  in  a 
position  to  enter  their  appearance  and  to 
apply  to  dismiss  the  action  for  want  of 
prosecution.  I  see  no  reason  for  saying 
there  is  any  equity  one  way  or  the  other. 
It  seems  to  me  to  be  a  mere  question  of 
the  construction  of  certain  rules  of  the 
Court  with  which  I  have  already  dealt, 
and  of  the  performance  of  a  contract  to 
enter  an  appearance  to  which  the  ordinary 
Statute  of  Limitations  applies 

The  solicitors  appealed. 

JenkinSy  Q.C,  and  Kerlyj  for  the  ap- 
pellants, repeated  the  arguments  used  in 
the  Court  below 

Upjohn,  Q.C.,  and  Gare-Brotone,  for  the 
plaintiff,  on  the  question  of  the  liability  of 
a  solicitor  to  attachment  on  account  of 
defisiult  in  entering  an  appearance  in  pur- 
suance of  his  undertaking,  referred  to 
IamKb  Prcustioe  of  the  Common' Law 
Courts  (3rd  ed.),  p.  384,  note  k.  Upon 
the  question  of  the  effect  of  the  lapse  of 
time  upon  entering  the  appearance  they 
referred  to  Webster  v.  Myer  [l884]  ^  and 
Richardson  v.  Daly  [isss].' 
Jenkins,  Q.Cj  replied. 

RioBY,  L.J. — In  this  case  the  question 
is  whether  the  Court  has  jurisdiction  to 
proceed  against  solicitors  on  an  under- 
taking given  by  them.  It  is  agreed  on 
both  sides  that  there  has  been  no  unfair 

(2)  64  L.  J.  Q.B.  101 ;  14  Q.B.  D.  231. 

(3)  8  L.  J.  Ex  13 ;  4  M.  &  W.  384. 


conduct  on  the  part  of  the  solicitors,  and 
they  are  not  in  any  position  of  difficulty, 
even  if  the  position  has  been  brought 
about  by  their  own  delay,  because  very 
fairly  and  very  properly  their  clients  say 
that  if  they  are  now  held  liable  under 
their  undertaking  the  clients  will  see  that 
they  do  not  suffer  for  it. 

The  indorsement  of  the  writ  by  the 
solicitors  was  made  with  the  authority  of 
the  clients.  We  are  not  in  any  way  con- 
cerned with  what  would  have  been  the 
case  if  the  authority  had  been  usurped 
by  the  solicitors,  and  the  indorsement  not 
sanctioned  by  the  clients.  It  was  made 
with  the  authority  of  the  clients,  and,  in 
my  opinion,  all  obligation  from  that 
moment  as  to  service  on  the  part  of  the 
plaintiff  was  waived — or,  at  any  rate, 
the  acceptance  by  the  solicitors  with  the 
authority  of  the  clients  was  equivalent  to 
service  upon  the  clients.  That  being  so, 
the  undertaking  to  enter  an  appearance 
at  once  became  an  unconditional  under- 
taking. All  these  cases  under  the  Orders 
are  somewhat  complicated,  and  one  may  be 
excused  for  having  at  first  taken  a  view 
that  was  not  in  accordance  with  the  facts. 
For  a  long  time  I  was  under  the  impres- 
sion that  there  had  been  no  service,  and 
that  the  undertaking  was  an  undertaking 
to  this  effect :  "  We  will  accept  service, 
and  we  will  appear."  That  would  have 
raised  very  different  considerations.  I 
say  nothing  more  about  it,  as  that  is  not 
the  fact;  but  I  should  not  have  been 
ready  to  conclude  that,  without  service  on 
the  solicitors,  the  undertaking  would  have 
taken  effect.  The  solicitors  accepted  ser- 
vice and  then  offered  to  compromise,  and 
that  offer  was  to  last  for  two  months.  I 
do  not  think  it  was  necessary  on  their  part 
to  intimate  at  the  end  of  the  two  months 
that  the  offer  was  no  longer  a  con- 
tinuing offer ;  but  I  agree  with  counsel 
for  the  plaintiff  that  at  the  expira- 
tion of  the  two  months  they  ought,  in 
pursuance  of  their  undertaking,  to  have 
entered  an  appearance.  It  is  not  sug- 
gested, and  could  not  be  suggested, 
that  there  was  any  impropriety  in  their 
not  entering  appearance  then ;  but,  at 
any  rate,  it  was  their  place  to  enter  an 
appearance  and  not  the  plaintiff's  place  to 
do    anything    in    the    way    of   service* 
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Under  these  circumstances,  I  think  that 
Order  Till,  rule  1  has  no  application  at 
all,  and  that  these  solicitors  cannot  com- 
plain and  their  clients  cannot  complain  of 
delay,  becauFe  the  delay  really  has  been 
caused  by  the  defendants'  solicitors  not 
entering  the  appearance  in  accordance 
with  their  undertaking.  I  am  of  opinion, 
therefore,  that  they  are  now  subject  to 
the  jurisdiction  of  the  Court,  and  that 
they  ought  to  enter  an  appearance.  There 
is  no  wrong  dealing  at  all.  The  clients 
very  fairly  say,  **  If  they  ought  to  do  it, 
then  we  will  permit  them  and  authorise 
them  to  do  it."  It  seems  to  me  that  the 
order  that  ought  to  be  made  is  that  the 
fiolicitors  do  forthwith  enter  an  appear- 
ance to  the  writ.  I  do  not  apprehend 
that  there  will  be  any  difficulty ;  but  if 
there  is  a  difficulty,  the  application,  which 
is  in  form  an  application  to  commit  the 
solicitors,  should  again  be  brought  before 
the  Court.  We  might  make  an  order  as 
to  what  should  take  place  if  appearance  is 
not  entered,  but  I  conceive  that  if  we  say 
that  appearance  ought  to  be  entered  it 
will  be  entered. 

I  say  nothing  on  the  question  of  the 
contract  entered  into.  It  seems  to  me  not 
to  be  involved  in  this  application,  which  is 
an  application  in  the  matter  of  the  solicitors. 
I  think  that  the  order  which  I  have  in- 
dicated should  be  made,  and  I  do  not  know 
that  anything  more  is  necessary.  The  costs 
both  here  and  below  should  be  paid  by 
the  solicitors,  who  will  get  such  indemnity 
from  their  clients  as  the  clients  think 
they  are  bound  to  give. 

Stirling,  L.J. — I  agree  in  the  result 
which  has  been  pronounced  by  the  Lord 
Justice.  I  wish  to  say,  speaking  for 
myself,  that  I  do  not  desire  to  decide  any- 
thing in  this  case  beyond  what  arises 
upon  the  particular  facts  which  are 
brought  before  us.  [His  Lordship  re- 
ferred to  the  facts  and  the  correspondence 
between  the  solicitors  with  a  view  to  a 
settlement,  and  continued  :]  The  position 
which  is  taken  up  by  the  defendants' 
solicitors  is  perfectly  natural  and  intelli- 
ipble.  No  one  makes  any  complaint  as  to 
it.  After  the  receipt  of  the  letter  of 
October  24,  1900,  they  applied  to  the 
defendants  for  their  instructions  as  to 
entering  appearance  for  them,  and  they 


were  directed  not  to  enter  such  appear- 
ance ;  and  then,  after  the  service  of  the 
notice  of  the  present  application,  they 
again  applied  to  the  defendants  for  their 
instructions,  and  at  their  request  the 
defendants  have  instructed  them  to  do 
what  the  Court  should  think  fit  under 
the  circumstances  to  direct.  That  is  the 
position.  The  application  before  Mr. 
Justice  Farwell  was  under  the  rule  to 
attach  the  solicitors  for  not  having  per- 
formed their  undertaking.  Mr.  Justice 
Farwell  made  an  order  expressing  his 
opinion  to  be,  and  ordering,  that  the 
solicitors  should  in  pursuance  of  their 
undertaking  enter  an  appearance  in  the 
action.  The  question  is  whether  or  no 
that  order  ought  to  be  upheld. 

The  main  objection  which  has  been 
pressed  upon  us  is  that,  having  regard  to 
Order  VIII.  rule  1,  the  writ  for  purposes 
of  service  is  spent,  so  to  speak,  and  no 
doubt  the  rule  has  to  be  taken  into  con- 
sideration on  this  question.  It  is  con- 
ceded that  it  does  not  mean  that  a  writ  is 
not  to  be  in  force  for  any  purpose  after 
twelve  months,  but  that  it  is  limited  to 
being  in  force  for  that  period  for  the  pur- 
pose of  service.  Therefore  if  it  is  not 
served  within  the  period  of  twelve  months 
it  is  at  an  end ;  but  then  there  is  pro- 
vision for  an  application  by  a  plaintiff 
who  has  not  served  the  writ  for  the 
renewal  of  the  writ,  and  the  Court  or 
Judge  may  order  that  the  original  or  con- 
current writ  of  summons  may  be  renewed 
for  six  months  from  the  date  of  such 
renewal  inclusive,  and  so  from  time  to 
time ;  and  a  writ  of  summons  so  renewed 
is  to  remain  in  force  and  be  available  to 
prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  and  for  all 
other  purposes,  from  the  date  of  the 
issuing  of  the  original  writ  of  summons. 
Order  IX.  rule  1  provides  that  no  service 
of  writ  shall  be  required  when  the  defen- 
dant, by  his  solicitor,  undertakes  in 
writing  to  accept  service,  and  enters  an 
appearance.  What  has  taken  place  here 
is  not  exactly  in  accordance  with  either 
rule.  The  defendants'  solicitors  indorsed 
the  writ  in  the  manner  pointed  out.  The 
effect  of  that,  it  seems  to  me,  is  this :  The 
defendants  say,  "  You  may  treat  us  as 
served  for  the  purpose  of  this  action,  and 


Digitized  by 


Google 


194 


GHANCEBY  DIVISION. 


[1901 


Kerlt,  In  re,  App. 

a  proper  appearance  shall  be  entered  in 
due  course."  It  is  in  point  of  £ajct  on  the 
part  of  the  defendants  a  dispensation  from 
any  further  formal  service.  That  being 
done,  any  further  question  of  service  might 
indeed  arise,  because  the  service  has  not 
taken  place  precisely  in  accordance  with 
the  provisions  of  Order  IX.  rule  1,  but 
nevertheless,  when  dealing  with  the  force 
of  the  writ  under  Order  VIII.  rule  1,  it 
seems  to  me  that  it  would  be  taken  into 
consideration,  and  very  serious  considera- 
tion, by  any  Judge  or  Court  which  had 
to  consider  the  question  of  the  renewal  of 
the  writ  or  its  efficiency.  In  my  opinion, 
after  a  formal  acceptance  of  service  of  a 
writ  in  that  manner,  it  would  require  a 
very  strong  case  to  say  that,  at  all  events, 
the  writ  ought  not  to  be  renewed. 

Here  we  are  invited  to  say  what,  under 
all  the  circumstances  of  the  case,  is  the 
proper  thing  to  be  done  in  this  action. 
That  is  one  circumstance  which  seems  to 
me  to  be  of  very  great  weight.  Another 
circumstance  of  very  great  weight  is  that 
the  offer  was  only  to  remain  open  for  two 
months,  and  that  at  the  end  of  that  period 
of  two  months  the  next  step  was  to  be 
taken  in  accordance  with  the  undertaking 
of  the  defendants'  solicitors  to  enter  an 
appearance.  That  was  not  done.  There 
has  been  a  great  delay — a  delay  of  eighteen 
months — and  that  is  a  circumstance  which 
the  Court  has  to  take  into  consideration ; 
but  it  seems  to  me  that,  looking  at  all  the 
circumstances  of  the  case,  the  delay  has 
not  been  so  great  as  to  deprive  the  plain- 
tiff of  the  right  to  say  that  as  regards 
service  this  writ  ought  to  be  held  by  the 
Court  to  be  still  an  effective  writ,  and 
one  to  which  an  appearance  ought  to  be 
entered.  That  is  the  view  which  was 
taken  by  Mr.  Justice  Farwell,  and  with 
that  I  agree. 

The  result  therefore  will  be  that  the 
appeal  will  be  dismissed. 

Appeal  dismissed. 


Solicitors— Loughborough,  Gedge,  Nisbet  ic 
Drew,  for  plaintiff;  Kerly,  Son  k  Verden, 
for  solicitors. 

{Reported  hy  J,  E.  Morris 
and  A,  J,  Jfdll,  Esqa,, 
Barriiters-at'Lam, 


r  SACCHARIN 

I       CORPORATION  V. 
<  ANOLO-CONTINENTAL 


Buckley,  J. 
1900. 
March  27, 28,29,  30.  i  "„^^,,  „^„„ 
April  6.     Mays.    [  chemical^  works, 

PcUerU — Irifringemeni — Patented  Pro- 
cess— Sale  in  England  of  Article  Manu- 
factured Abroad  hy  Use  of  Patented  Pro- 
cess with  Subsequent  Use  of  other  Processes 
— Costs — Validity  of  Patent  Questioned  in 
Previous  A  ction  —  Certificate  —  Solicitor 
and  Client  Costs — Portents,  Designt,  and 
Trade  Marks  Act,  1883  (46  dc  47  Vict. 
c.  57),«.  31. 

'  The  importation  and  sals  in  England 
of  a  chemical  product  made  abroad  by  sub- 
jecting a  body  prepared  according  to  a 
process  patented  in  this  country  to  further 
chemical  treatment  so  as  maieruUly  to  alter 
its  chemical  composition  is  an  infringe^ 
ment  of  the  English  patents 

Elmslie  v.  Boursier  (39  L.  J.  Ch.  328  ; 
L.  R.  9  Eq.  217)  and  Von  Heyden  v. 
Neustadt  (50  L.  J.  Oh.  126;  14  Ch.  D. 
^Z())  followed. 

An  action  commenced^  but  not  deter- 
mined at  the  time  a  certificate  in  cmother 
action  is  obtained  is  not  a  *^  subseq%unt  ac- 
tion for  infringement "  within  the  meaning 
of  section  31  of  the  Patents,  Designs^  and 
Trade  Marks  Act,  1883,  and  the  plaintiff 
cannot  claim  solicitor  and  client  costs  on 
the  production  of  the  certificate  of  the  first 
determined  action. 

Automatic  Weighing-Machine  Go.  r. 
Combined  Weighing- Machine  Co.  (6  Rep. 
Fat.  Cas.  4^75)  followed. 

Action  against  the  defendant  company 
and  Robert  Reitmeyer,  its  managing 
director,  to  restrain  the  infringement  of 
the  plaintiffs'  patent,  No.  25,273  of  1894, 
for  improvements  in  the  manufacture 
of  toluene-sulpho-chlorides,  communicated 
from  abroad  by  Prosper  Monnet. 

The  plaintiffs  by  their  statement  of 
claim  alleged  that  the  defendants  had 
infringed,  and  threatened  to  infringe,  the 
patent,  and  that  the  same  was  valid  and 
subsisting,  and  then  owned  by  the  plain- 
tiffs. The  plaintiffs  by  their  particulars  of 
breaches  alleged — first,  that  the  defendants 
had  at  divers  times  prior  to  the  commence- 
ment of  the  action  infringed  the  patent  by 
importing  into  England  and  by  selling, 
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supplying,  and  using  in  England  certain 
compounds  sold  by  the  defendants  under 
the  name  of  saccharin,  ''  Tigress  Brand," 
555  times  sweeter  than  sugar,  and  sac- 
charin 300  strength,  saccharin  350 
strength,  and  saccharin  440  strength, 
manuffictured  according  to  or  in  manner 
only  colourably  differing  from  the  inven- 
tion described  in  the  specification  filed  in 
pursuance  of  the  said  patent  and  claimed 
in  the  claiming  clauses  thereof ;  that  the 
saccharin  so  imported  and  sold  by  the  defen- 
dants was  made  and  supplied  to  the  defen* 
dants  by  Messrs.  Grandjean,  Zimmermann 
di  Co.  and  their  successors,  Messrs.  Zim- 
mermann, Liithy  &  Co.,  of  Brugg,  Canton 
Aargau,  Switzerland,  and  by  the  Basle 
Chemical  Works,  Lim.,  of  Basle,  Switzer- 
land, aforesaid,  respectively ;  and  secondly, 
that  the  defendants  threatened  to  oon- 
tinae  to  infiinge,  and  had  issued  adver- 
tisements inviting  users  of  saccharin  to 
purchase  saccharin  from  them,  the  defen- 
dants, and  offering  to  indemnify  pur- 
chasers, and  were  in  fact  continuing  to 
infringe  by  such  sales. 

The  defendants  by  their  defence  denied 
infringement,  and  disputed  the  validity 
of  the  patent.  Upon  the  question  of 
validity  all  the  usual  defences  in  a  patent 
action  were  relied  on — want  of  novelty, 
no  subject-matter,  insufficiency  of  specifi- 
cation, non-utility,  and  anticipation. 

Buckley,  J.,  held  upon  the  evidence^ 
first,  that  the  speciBcation  sufficiently 
described  the  invention;  secondly,  that 
the  invention  was  useful  in  assisting  the 
production  of  a  useful  commercial  article ; 
thirdly,  that  (following  the  decision  of 
North,  J.,  on  this  point  in  Sacchcurin  Car- 
poratian  v.  Chemieals  and  Drugs  Co. 
[l900]  ^)  the  invention  was  a  proper  sub- 
ject-matter of  letters  patent ;  and  fourthly, 
that  the  defendants  had  not  made  out 
the  defence  on  the  ground  of  want  of 
novelty,  and  that  the  patent  was  valid. 

The  only  matter  calling  for  a  report 
was  with  reference  to  the  question  whe- 
ther the  sale  in  England  of  a  chemical 
product  manufactured  abroad  from  ortho- 
toluene-sulpho-chloride  by  the  use  of  the 
plaintiffs'  patented  process  and  subjected 
,  to  certain  other  processes,  constituted  an 
infringement  of  the  plaintiffs'  patent. 
(1)  17  Rep.  Pat.  Cas.  28. 


The  defendant  company  had  admitted 
in  its  answers  to  interrogatories  that  it 
had  imported  and  caused  to  be  sent  into 
this  country  certain  saccharin  supplied 
to  it  by  the  before- mentioned  foreign 
firms  with  which,  as  manufacturers,  the 
defendants  had  dealt. 

MouUan,  Q.C.,  Crippa,  Q.C.,  J.  C. 
Grdhanny  and  CoUfaXy  for  the  plaintiffs. 

NeviUe,  Q.C.,  Roger  Wallace^  Q.C.,  Lord 
Robert  CecU,  Q.C.,  A,  J.  Walter,  and 
BuckniU,  for  the  defendant  company. — 
The  saccharin  which  is  imported  and  sold 
is  not  a  thing  which  is  made  under  the 
patent,  but  is  something  which  is  subse- 
quently made  out  of  the  thing  which  is 
made  by  the  patented  process.  There  is, 
therefore,  no  infringement  of  the  plaintiffs' 
patent. 

Mark  Romer,  for  the  defendant  Beit- 
meyer,  adopted  the  same  ailment. 

MouUon,  Q.C.f  in  reply. — The  defen- 
dants have  indirectly  put  in  practice  and 
used  the  plaintifis'  invention.  The  funda- 
mental object  of  a  grant  of  letters 
patent  is  to  give  the  patentee  the  full 
benefit  of  the  patent — Elmslie  v.  Bowrsier 
[1869] 'and  VonHeydenv.Neiutadt[ls%o]J^ 
Ctur.  adv,  vidt. 

May  8,  1900.— Buckley,  J.,  after 
holding  that  the  patent  was  valid,  con- 
tinued :  I  pass  then  to  the  question  of 
infringement.  By  their  answer  to  inter- 
rogatories the  defendants  say  the  defen- 
dant company  have  imported  and  caused 
to  be  sent  into  this  country  certain 
saccharin,  and  that  the  saccharin  referred 
to  was  supplied  to  the  defendants  by 
Grandjean,  Zimmermann  &  Co.  and  the 
Basle  Chemical  Works  at  Basle,  Switzer- 
land, and  the  defendants  dealt  with  those 
firms  as  the  manufiACturers.  A  question 
was  raised  by  the  defendant  Robert 
Heitmeyer  that  there  was  no  admission 
on  his  part  that  the  saccharin  was  sup- 
plied by  him,  or  that  he  dealt  with  the 
firms  named.  It  appears  to  me  that  those 
&cts  are  admitted,  and  that  both  defen* 
dants  are  responsible  for  the  infringement, 
if  there  has  been  one. 

I  had  better  deal  first  with  the  contention 

(2)  89  L.  J.  fJh.  828 ;  L.  R.  9  Bq.  217. 

(3)  60  L.  J.  Gh.  126 ;  14  Ch.  D.  230. 
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that  has  been  raised  by  the  defendants 
to  the  following  effect.  The  article 
which  was  imported  and  sold,  they  say, 
was  saccharin.  The  plaintiffs'  process  is 
one  for  the  manufiicture  of  ortho-toluene- 
sulpho-chloride,  and  that  product  is  not 
saccharin.  From  that  they  argue  that 
they  have  not  imported  or  sold  in  in- 
fringement of  the  patent.  Now  the  facts 
are  that  after  the  ortho-toluene- sulpho- 
chloride  has  been  manu£stcturecl,  you  have 
for  the  production  of  saccharin  first  to 
change  the  chloride  for  an  amide  group, 
and  then  to  oxidise  into  saccharin  and 
water.  The  article  imported  and  sold, 
therefore,  is  produced  by  certain  subse- 
quent chemical  operations  from  the  article 
produced  under  the  patented  process. 
The  article  imported  and  sold  is  not 
ortho-toluene-sulpho-chloride,  but  ortho- 
toluene-sulpho -chloride  is  contained  in 
saccharin.  The  defendants  say  that  the 
importation  of  that  article  is  not  an 
infringement.  Now  the  grant  contained 
in  letters  patent  is  a  grant  to  the  patentee 
to  make,  use,  exercise,  and  vend  the 
invention,  and  to  have  and  enjoy  the 
whole  profit  and  advantage  by  reason  of 
the  invention,  and  to  the  end  that  he 
may  have  and  enjoy  the  sole  use  and 
exercise  and  the  full  benefit  of  the  inven- 
tion, all  others  are  precluded  from  either 
directly  or  indirectly  making  use  of  or 
putting  in  practice  the  said  invention  or 
any  part  of  the  same,  or  in  any  way 
imitating  the  same.  Accordingly,  it  was 
held  in  Elmalie  v.  Bowraier^  that  the 
importation  into  and  sale  in  England  of 
articles  manufeictured  abroad  according 
to  the  specification  of  an  English  patent 
is  on  infringement,  a  decision  which  was 
followed  by  the  Court  of  Appeal  in  Von 
Heyden  v.  Neuatadt^  Lord  Justice  James, 
in  giving  the  judgment  of  the  Court, 
there  said :  *'  A  person  who  makes,  or 
procures  to  be  made,  abroad  for  pale  in 
this  country,  and  sells  the  product  here, 
is  sunjly  indirectly  making,  using,  and 
putting  in  practice  the  patented  inven- 
tion." Having  regard  to  the  fieusts  of  that 
case,  the  words  ''  and  sells  "  may  be  read 
*'  or  sells."  Neither  this  case  nor  Flmslie 
V.  Boursier^  entirely  covers  the  point 
which  I  have  to  decide,  but,  in  my  judg- 
ment, their  principle  does  determine  it. 


If  the  patented  process  were  the  last 
stage  in  the  production  of  the  article  sold, 
the  importation  and  sale  of  the  product 
would,  in  my  judgment,  plainly  be  an 
infringement.  Does  it  make  it  any  the 
less  an  infringement  that  the  article  pro- 
duced and  sold  is  manufactured  by  the 
use  of  the  patented  process  which  is  sub- 
jected to  certain  other  processes  1  In  my 
judgment  it  does  not.  By  the  sale  of 
saccharin — in  the  course  of  the  production 
of  which  the  patented  process  is  used — 
the  patentee  is  deprived  of  some  part  of 
the  whole  profit  and  advantage  of  the 
invention,  and  the  importer  is  indirectly 
making  use  of  the  invention.  Li  my 
judgment,  therefore,  this  contention  fails. 

Evidence  has  been  adduced  as  to  the 
process  used  by  Grandjean,  Zimmermann 
&  Co.  and  the  Basle  Chemical  Works  in 
producing  the  saccharin,  which  it  is  ad- 
mitted has  been  introduced  into  this 
country.  In  my  judgment,  it  is  substan- 
tially the  process  covered  by  the  patent. 
So  soon  as  a  certain  result  is  obtained  by 
the  disclosure  of  a  process,  say,  as  in  this 
case,  the  combinations  of  the  proportions, 
temperature,  and  time  as  a  means  of 
arriving  at  a  desired  product,  it  is  easy  to 
vary  it  within  limits  and  yet  to  achieve 
the  same  result.  Experiments  have  shewn 
that  in  the  case  of  this  process  in  the 
matter  of  time  a  difference  between  five 
and  a-half  hours'  and  twelve  hours'  stand- 
ing does  not  produce  a  large  difference.  I 
take  it  as  a  &ct  that  in  the  matter  of 
time  the  foreign  firms  are  not  shewn 
to  have  observed  the  limits  which  the 
patentee  pointed  out,  neither  have  they 
precisely  taken  the  proportion  of  four  to 
one,  nor  precisely  followed  the  direc- 
tions as  to  temperature ;  but  they  have 
adopted  the  combination  of  directions 
which  the  patentee  pointed  out  as  the 
means  to  insure  success,  and  in  so  doing 
they  have,  in  my  opinion,  infringed  the 
plaintifis'  patent. 

As  regards  the  Basle  Chemical  Works, 
the  particulars  of  breaches  named  the 
Basle  Chemical  Works,  Lim.,  whOe  the 
answers  to  interrogatories  admitted  that 
the  firm  who  supplied  the  saccharin  was 
the  Basle  Chemical  Works.  It  appears 
that  on  July  1,  1898,  the  limited  com- 
pany took  over  the  works  ax>m  a  firm 
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called  the  Basle  Chemical  Works,  Bind- 
schedler.  As  to  this  I  gave  leave  to 
amend  the  particulars  by  striking  out  the 
word  ''  Limited/'  the  real  question,  in  my 
opinion,  being  whether  the  persons  named 
in  the  answers  to  interrogatories  were  or 
were  not  infringers. 

In  the  result,  therefore,  I  find  that  the 
defendants  have  been  guilty  of  infringe- 
ment, and  I  must  grant  an  injunction  to 
restrain  the  infringement  of  the  patent 
No.  26,273  of  1894,  according  to  the  first 
claim  in  the  statement  of  ckiim ;  and  the 
defendants  must  pay  the  costs  of  the 
action. 

MouUony  Q.O. — I  ask  for  a  certificate 
that  the  plaintiffs  are  entitled  to  costs 
as  between  solicitor  and  client  under 
section  31  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883/  Here  the 
validity  of  the  patent  came  in  question  in 
the  action  of  Scuxharin  Corporation  v. 
Chemicai  Drugs  Co,y^  on  December  9, 
1899,  and  North,  J.,  so  certified. 

Lord  Robert  Cecily  Q.C»f  for  the  defen- 
dants.— Solicitor  and  client  costs  ought 
not  to  be  allowed. 

An  action  commenced  but  not  deter- 
mined at  the  time  a  certificate  in  another 
action  is  obtained  is  not  a  '*  subsequent 
action  for  infringement "  within  the  mean- 
ing of  section  31  of  the  Act  of  1883,  and 
the  plaintiff  cannot  claim  solicitor  and 
client  costs  on  the  production  of  the  cer- 
tificate of  the  first  determined  action — 
Fro8t*B  PdUent  Law  and  Practice  (2nd  ed.), 
p.  625.  I  rely  on  the  decision  of  Charles, 
J.,  in  AutomaHe  Weighing- Machine  Co,  v. 
International  Hygienic  Society  [l889].* 
Here  the  present  action  was  commenced 
on  October  26,  1898,  and  the  judgment  in 
the  action  before  North,  J.,  was  not 
delivered  until  December  9, 1899. 

(4)  The  Patents,  Designs,  and  Trade  Marks 
Act,  1883,  8.  31,  enacts :  "  In  an  action  for  in- 
fringement of  a  patent,  the  Court  or  a  Judge 
may  certify  that  the  validity  of  the  patent  came 
in  question ;  and  if  a  Court  or  Judge  so  certifies, 
then  in  an j  subsequent  action  for  infringement, 
the  plaintiff  in  that  action  on  obtaining  a  final 
order  or  judgment  in  his  favour  shall  have  his 
full  costs  charges  and  expenses  as  between 
solicitor  and  client,  unless  the  Court  or  a  Judge 
trying  the  action  certifies  that  he  ought  not  to 
have  the  same." 


BucKLBY,  J. — ^The  question  has  already 
been  decided  by  Mr.  Justice  Oharles  in 
AutomaHc  Weighing- Machine  Co.  v.  Inter- 
national  Hygienic  Sodetyy^  where,  speak- 
ing of  section  31,  he  says :  *'  It  says  that 
in  an  action  for  infringement  of  a  patent 
the  Court  or  a  Judge  may  certify  that  the 
validity  of  the  patent  came  in  question, 
and,  if  the  Court  or  Judge  so  certifies, 
then,  in  any  subsequent  action  for  in- 
fringement, the  plaintiff  in  that  action, 
on  obtaining  a  final  order  or  judgment  in 
his  fJEkvour,  shall  have  his  full  costs, 
charges,  and  expenses  as  between  solicitor 
and  client,  unless  the  Court  or  Judge 
trying  the  action  certifies  that  he  ought 
not  to  have  the  same.  Now,  what  do  the 
words  'any  subsequent  action  for  infringe- 
ment '  mean  %  I  cannot  entertain  a  doubt 
that  they  mean  actions  subsequent  to  the 
certificate.  It  seems  to  me  clearly  so. 
First  of  all  the  Judge  is  to  certify.  Well, 
here  is  Mr.  Justice  Kekewich's  certificate, 
dated  December  13,  1888,  that  the 
validity  of  the  plaintiffs'  patent  came  in 
question  before  him.  '  And  if  the  Court 
or  Judge  so  certifies' — and  Mr.  Justice 
Kekewich  did  so  certify — *then  in  any 
subsequent  action' — surely  that  must 
mean  an  action  subsequent  to  that  certifi- 
cate. This  action  is  not  subsequent  to 
the  certificate;  it  was  an  action  com- 
menced before  the  certificate  of  Mr. 
Justice  Kekewich  was  made.''  That 
seems  to  me  to  be  a  clear  authority  upon 
the  point,  and  I  accordingly  certify  for 
party  and  party  costs  only.^ 

Solicitors — J.  H.  &  J.  Y.  Johnson,  for  plain ti£b ; 
J.  W.  Asprey,  for  defendant  company; 
Deacon,  Gibson  &  Medcalf,  for  defendant 
Reitmeyer. 

[Reported  by  W,  Ivimey  Cook,  I!sg[., 
Rarrigter-at-  Law. 


(5)  6  Rep.  Pat.  Cas.  476,480. 

(6)  The  defendants  appealed  from  the  de- 
cision of  Backley,  J.  The  appeal  was  heard  by 
Lord  AlveiBtone,  C. J.,  Rigby,  L.J.,  and  Vanghan 
Williams,  L.J.,  on  November  20,  21,  22,  23, 
1900,  when  judgment  was  reserved.  Before 
judgment  was  given  the  reporter  was  informed 
that  the  parties  had  arrived  at  a  settlement,  and 
that  consequently  no  judgment  would  be  de- 
livered by  the  Court  of  Appeal 
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1900. 

Dec.  1,  8. 


CONSBTT  IRON  CO., 

In  re. 


Company — Memorandum  of  Assoeiation 
— Alteration — Sanction  of  Court — Verbal 
Alterations — Companies  {Memorandum  of 
Association)  Act,  1890  (53  ds  54  Vict, 
c.  62),  s.  1  (5). 

The  power  given  to  the  Court  by  the 
Companies  (Memorandum  of  Association) 
Act,  1890,  to  sanction  alterations  in  the 
memorandum  of  association  of  a  company 
does  not  apply  to  mere  verbal  alterations  in 
the  language  of  the  original  memorandum 
of  association. 

Fetitiozi. 

The  company,  registered  in  1864,  had 
considerably  extended  its  sphere  of  busi- 
ness, and  now  presented  a  petition  under 
the  Companies  (Memorandum  of  Associa- 
tion) Act,  1890,  for  confirmation  of  altera- 
tions duly  resolved  upon  in  its  original 
memorandum  of  association  enlarging  the 
objects  for  which  it  had  been  established. 

The  capital  of  the  company  had  been 
increased  from  time  to  time,  and  entirely 
new  businesses  had  been  embarked  upon, 
wholly  different  from  those  for  which  the 
company  had  been  originally  established. 

Clause  3  of  the  memorandum  was  as 
follows  :  "  The  objects  for  which  the  com- 
pany is  established  are  the  making,  manu- 
facturing, purchasing,  selling,  and  dis- 
posing of  iron,  steel,  coke,  firebricks  and 
lime,  and  the  working  of  mines  of  coal, 
ironstone,  iron  ore,  fire-clay  and  other 
clays,  and  of  quarries  of  limestone,  free- 
stone and  other  stone,  and  the  conversion, 
sale,  and  disposal  of  the  produce  of  all  and 
every  such  mines  or  quarries.  The  doing 
all  such  other  acts,  matters,  and  things 
as  may  be  necessary,  incidental,  or  con- 
ducive to  the  attainment  of  the  above 
objects  or  any  of  them." 

Macnaghten,  Q.C,,a,nd  E.  J.  Elgood,  for 
the  petition. 

Cozens-Habdy,  J. — As  many  of  the  pro- 
posed alterations  are  merely  repetitions  of 
the  old  objects  of  the  company  in  different 
language,  the  petition  had  better  stand 
over  for  a  week,  so  that  counsel  may  go 
through  the  clauses  seriatim,  and  strike 


out  what  is  superfluous  or  too  wide.  It 
is  not  within  the  scope  of  the  statute 
simply  to  improve  the  language  of  a 
memorandum  of  association  by  rewriting 
it  in  modem  form. 

Dec,  8. — ^The  petition  again  came  before 
the  Court,  and  clause  3  of  the  original 
memorandum  was  spUt  up  into  two,  the 
specific  definition  of  objects  becoming 
clause  1,  and  the  part  dealing  with  the 
incidental  objects  becoming  clause  11, 
while  the  addition  of  nine  entirely  new 
clauses  (2  to  10)  was  sanctioned. 


Solicitors— Bo wcliffes,  Rawle  &  Go. 

IReported  by  W.  8.  Ooddard,  Esq., 
JBarruter-at'LaTv. 


Wright,  J.  ^ 

1900  MELBOURNE    BREWERY   ABD 

Dec.  19.    5     DISTILLERY,  LiM.,  In  re. 

Company  —  Winding-up  —  Petition  by 
Debenture- Rdder — Default  in  Payment  of 
Interest  on  Debentures^  Waiver  of  Default 
— Creditor — Future  Debt, 

A  debenture  stockholder  of  a  company 
to  whom  nothing  is  dvA  for  principal  or 
interest  has  no  locus  standi  to  present  a 
petition  to  wind  up  the  company. 

In  1895  a  company  issued  debenture 
stock  which  was  secured  by  a  debenlure 
trust  deed.  The  deed  provided  that  the 
security  should  become  enforceable  {inter 
alia)  in  the  event  of  default  by  the  company 
in  the  payment  of  interest  on  the  stock  for 
a  period  of  three  m/mths  after  such  interest 
ought  to  have  been  paid.  In  1896  the 
company  made  default  in  payment  of  the 
interest  on  the  debentures.  Thereupon  a 
petition  toas  presented  by  a  debenture  stock- 
holder to  wind  up  the  company,  but  was 
withdrawn  by  him  on  certain  terms  which 
included  the  payment  to  him  of  the  interest 
due  on  his  debentures.  A  petition  voas  now 
presented  by  the  same  debenture  stockholder, 
who  had  received  payment  of  aU  interest 
due  on  his  debentures,  to  wind  up  the  com- 
po^Vi  alleging  that  the  company  teas  only 
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cMe  to  pay  the  interest  an  the  debenture 
stock  by  borrowing  the  amount  required  ; 
thaJt  default  had  been  made  in  payment  of 
the  interest  on  the  debentures;  and  that 
the  principal  of  his  debenture  stock  had 
thereupon  become  due  and  was  payable  to 
him  : — Held,  tha^  the  petitioner ^  by  receiv- 
ing  the  interest  on  his  debentures,  had 
toaived  the  defaiUt  by  the  company  in  1896, 
and  could  not  now  take  culvantage  of  it, 
and  that,  as  no  interest  was  due  to  him 
and  the  debentures  were  not  repayable 
"until  1994,  there  was  no  debt  presently  due 
to  him  in  respect  of  which  he  could  peti- 
tion, and  that  the  petition  must  therefore  be 
dismissed. 

Australian  Joint-Stock  Bank,  In  re 
(32  L.  J.  N.C.  264 ;  W.  N.  (1897)  48), 
distinguished. 

Petition  by  G.  B.  Wieland,  a  debenture 
stockholder  in  the  above-named  company, 
for  the  compulsory  winding-up  of  the 
company. 

The  company  was  incorporated  on 
July  27,  1894,  with  a  capital  of  160,000^., 
divided  into  10,000  71.  per  cent,  cumula- 
tive preference  shares  of  10^.  each  and 
6,000  ordinary  shares  of  10/.  each,  and 
shares  to  the  amount  of  131,130/.  had 
been  issued  and  credited  as  fully  paid  up. 

Between  the  years  1895  and  1898  the 
company  raised  or  secured  the  repayment 
of  money  by  the  issue  of  170,000/.  5/.  per 
cent,  debenture  stock.  Such  debenture 
stock  was  secured  by  a  principal  and  a 
supplemental  trust  deed  dated  respectively 
September  17, 1895,  and  August  6,  1896, 
and  by  debentures  issued  to  the  trustees 
of  such  deeds,  certificates  being  also  issued 
to  the  holders  of  such  stock. 

By  the  trust  deed  of  September  17, 
1895,  the  debenture  stock  to  the  amount 
of  150,000/.,  and  the  interest  thereon, 
was  secured  by  a  specific  mortgage  of  the 
company's  freehold  properties  and  fixed 
plant,  and  by  a  floating  charge  on  the 
company's  assets.  The  debenture  stock 
was,  after  the  year  1910,  redeemable  at 
5  per  cent,  premium,  but  became  imme- 
diately payable  at  5  per  cent,  premium  in 
certain  events. 

The  material  clauses  of  the  deed  were 
the  following : 

Clause  7 :  "  The  security  hereby  con- 


stituted shall  be  enforceable  in  each  and 
every  of  the  events  following : 

''(1)  If  any  default  be  made  in  the 
redemption  of  or  the  payment  of  interest 
on  the  stock  for  the  period  of  three 
months  after  such  redemption  or  interest 
ought  to  have  been  efiPected  or  paid. 

*'  (2)  If  any  order  shall  be  made  by  any 
competent  Court  or  (subject  to  the  pro- 
vision hereinafter  contained  relating  to  a 
sale  of  the  company's  undertaking  or  a 
reconstruction  of  the  company)  an  effective 
resolution  of  the  company  shall  be  passed 
for  the  winding-up  of  the  company. 

''  (3)  If  a  distress  or  execution  be  re- 
spectively levied  or  sued  out  upon  or 
against  any  of  the  chattels  or  property  of 
the  company  or  its  assigns. 

"(4)  If  the  company  or  its  assigns 
commits  a  breach  of  any  covenant  herein 
contained." 

Clause  21  :  "The  company  will  during 
the  continuance  of  this  security  carry  on 
and  conduct  the  business  of  the  company 
to  the  greatest  possible  advantage  and 
will  keep  proper  books  of  account  and 
therein  make  true  and  perfect  entries  of 
all  dealings  and  transactions  of  or  in 
relation  to  the  said  business  and  certified 
copies  of  the  accounts  and  all  documents 
relating  to  the  affairs  of  the  company 
shall  be  kept  at  the  registered  office  of 
the  company  or  other  place  or  places  in 
England  and  the  same  shall  at  all  reason- 
able times  be  open  for  the  inspection  of 
the  trustees  or  trustee  and  such  person  or 
persons  as  they  shall  from  time  to  time  in 
writing  for  that  purpose  appoint.  .  .  ." 

Clause  32:  '*The  company  covenants 
with  the  trustees  or  trustee  to  do  all  such 
lawful  assurances  and  things  as  may  by 
local  law  be  necessary  for  further  or  more 
perfectly  assuring  to  the  trustees  or  trustee 
the  mortgaged  premises  or  any  part 
thereof." 

Clause  33 :  "  The  company  hereby  co- 
venants with  the  trustees  or  trustee  that 
the  company  will  duly  perform  and 
observe  the  obligations  hereby  imposed 
upon  it." 

Clause  35  :  "  The  company  hereby  co- 
venants with  the  trustees  or  trustee  that 
the  company  will  pay  to  the  stockholders 
the  amounts  respectively  payable  to  them 
for  principal  and  interest  respectively  as 
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and  when  the  same  become  due  and  pay- 
able by  the  company  to  the  stockholders 
respectively  and  will  observe  and  perform 
the  several  conditions  agreements  and 
provisions  set  forth  in  the  third  schedule 
hereto." 

The  debentures  were  stated  on  the  face 
of  them  to  be  repayable  on  December  31, 
1994,  and  to  be  subject  to  the  conditions 
indorsed  thereon.  Condition  6  was  aa 
follows : 

''  The  company  or  its  assigns  may  with- 
out paying  off  any  other  debentures  of 
this  issue  at  any  time  on  or  after  the 
31st  day  of  Dec.  1910  give  notice  to 
the  registered  holder  of  this  debenture 
of  its  intention  to  pay  off  the  moneys 
secured  by  this  debenture  or  some  part 
thereof  not  being  less  than  15,000/.  and 
upon  the  expiration  of  6  calendar  months 
fix>m  such  notice  being  given  the  prin- 
cipal moneys  hereby  secured  to  the  ex- 
tent named  in  the  said  notice  of  intention 
shall  become  payable." 

The  interest  on  the  stock  was  payable 
by  the  company  to  the  stockholders  on 
January  1  and  July  1  of  each  year. 

The  petitioner  was  the  holder  of  2,270/. 
of  the  debenture  stock. 

The  greater  portion  of  the  residue  of 
the  stock  was  issued  to  and  was  still  held 
by  the  London  Bank  of  Australia,  Lim. 
(which  promoted  the  company),  or  its 
nominees,  and  15,000/.  had  been  issued 
as  a  security  for  a  sum  of  10,000/.  due 
from  the  company  to  certain  of  its 
creditors. 

On  January  1,  1896,  one  half-year's 
interest  became  due  to  the  petitioner 
from  the  company  in  respect  of  the  de- 
benture stock  held  by  him  (which  in- 
cluded the  aforesaid  sum  of  2,270/. 
debenture  stock)  ;  but  the  company  made 
default  in  the  payment  of  such  interest 
to  the  petitioner. 

On  February  13,  1896,  the  petitioner 
presented  a  petition  alleging,  amongst 
other  things,  the  failure  of  the  company 
to  pay  interest  so  due  to  him  as  aforesaid, 
and  praying  that  the  company  might  be 
wound  up  under  the  provisions  of  the 
Companies  Acts,  1862  to  1890. 

On  August  11,  1896,  the  petitioner 
withdrew  his  petition  upon  certain  terms 
agreed  upon  between  him  and  the  com- 


pany, which  terms  included  the  payment 
by  the  company  to  the  petitioner  of  the 
interest  due  to  him  upon  his  debenture 
stock. 

On  August  12,  1896,  the  supplemental 
deed  was  executed,  by  which  the  amount 
of  the  debenture  stock  was  increased 
from  150,000/.  to  170,000/.,  and  provision 
was  made  with  the  assent  of  the  deben- 
ture-stockholders, including  the  peti- 
tioner, for  the  issue  of  certain  prior  lien 
bonds  ranking  in  prionty  to  the  issue  of 
the  debenture  stock  for  securing  a  total 
debt  of  20,000/.  At  the  same  time  the 
trustees  of  the  deed,  with  the  assent  of 
the  debenture  stockholders,  waived  all  in- 
terest on  the  original  150,000/.  debenture 
stock  which  had  accrued  down  to  July  1, 
1896. 

The  prior  lien  bonds  had  throughout 
been  held  by  the  London  Bank  of  Aus- 
tralia or  its  nominees. 

The  petitioner  by  his  petition  alleged 
that  the  indebtedness  of  the  company 
was  steadily  increasing,  and  that  the 
company  had  only  been  enabled  to  pay 
the  interest  actually  paid  by  the  company 
upon  the  prior  lien  bonds  and  debenture 
stock  (including  the  interest  paid  that 
accrued  on  July  1,  1900,  on  the  peti- 
tioner's debenture  stock)  by  borrowing 
the  amount  required  to  meet  such  in- 
terest from  the  London  Bank  of  Aus- 
tralia, lim. ;  (paragraph  1 7)  that  the 
directors  of  the  company  had  paid  such 
intere^t  solely  with  a  view  to  prevent  the 
petitioner  and  the  other  holders  of  deben- 
ture stock  upon  which  such  interest  was 
paid  from  enforcing  their  respective  secu- 
rities, and  that  the  directors  intended 
with  the  same  object  and  with  the  same 
means  to  continue  such  payment ;  (para- 
graph 18)  that  ''the  trading  of  the  com- 
pany has  up  to  the  present  time  been 
unsuccessful,  and  it  is  impossible  that  the 
company  should  be  carried  on  at  a  profit ; 
the  company  is  not  in  fact  carrying  on  its 
business  to  the  best  advantage " ;  (para- 
graph 19)  that  ''default  has  in  &ct  been 
made  by  the  company  in  payment  of  the 
interest  on  part  of  the  said  debenture 
stock  issued  by  the  company  as  aforesaid 
for  a  period  of  three  months  after  such 
interest  ought  to  have  been  paid,  and 
your  petitioner  submits  that  by  reason  of 
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.such  default  and  of  other  matters  herein- 
before appearing  the  principal  of  his  said 
•debenture  stock  has  become  and  is 
<dae  and  payable  to  him";  and  (para- 
graph 21)  that ''  the  company  is  insolvent 
«nd  unable  to  pay  its  debts,  and  under 
the  circumstances  it  is  just  and  equit- 
able that  the  company  should  be  wound 
up. 

AUasander,  Q,C.,  and  AusUn-CartmM^ 
for  the  petition. 

MaenctghUnf  Q.C.,  and  E.  J.  Parker^ 
for  the  company. — We  take  the  pre- 
liminary objection  that  the  petition  is 
demurrable  on  the  face  of  it.  The 
petitioner  is  the  holder  of  debenture  stock 
in  the  company  which  is  not  repayable  till 
1994,  and  upon  which  the  petitioner  has 
been  paid  all  interest  up  to  the  present 
time.  He  is  not  therefore  a  creditor  at 
all,  and  consequently  has  no  Iocub  standi 
to  present  a  petition. 

[They  were  stopped.] 

Alexander,  Q.C^  and  AusUn-CartmeU. — 
The  petitioner  is  a  creditor  in  futuro, 
and  as  such  is  entitled  to  maintain  a 
petition — PaJffMr^s  Company  FrecedentSj 
Part  II.  (8th  ed.),  p.  52;  Atutralian 
Joint-Stock  Bank,  In  ra  [1897].* 

[Macnaghten,  Q.C. — lia  that  case  the 
petition  was  not  opposed.] 

That  may  be  so,  but  the  attention  of 
the  Court  was  directed  to  the  tact  that 
the  debt  was  a  future  debt.  On  principle 
there  is  no  possible  reason  why  a  person 
who  is  in  the  position  of  a  future  creditor 
should  not  present  a  petition.  If  he  is  to 
be  prevented  fronf  so  doing  until  his  debt 
becomes  due,  the  result  may  be  that  the 
property  of  the  company  may  all  disappear 
in  the  interval.  Further,  on  the  construc- 
tion of  the  deed  of  September,  1895,  the 
debentures  are  enforceable  under  clause  7 
(1),  because  there  has  been  de&ult  by 
the  company  in  the  payment  of  interest 
on  some  of  the  debentures  held  by  persons 
other  than  the  petitioner,  and  under 
clauses  7  (4)  and  21  because  the  company 
has  committed  a  breach  of  its  covenant 
to  carry  on  its  business  to  the  greatest 
possible  advantage.  The  petitioner  is 
therefore  a  creditor  in  respect  of  a  debt 
presently  payable. 

(I)  32  L.  J.  N.C.  264 ;  W.  N.  (1897),  48. 
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Maonaghten,  Q.C,  was  not  called  upon 
to  reply. 

Wright,  J. — I  need  not  say  that  the 
question  involved  in  this  case  is  one  of 
importance.  If  persons  could  petition  to 
wind  up  a  company  because  they  were 
holders  of  something  which  would  give 
them  a  right  to  obtain  principal  moneys 
in  a  century's  time  it  might  be  awkward. 
In  bankruptcy  one  is  fisimiliar  with  the 
principle  that  if  a  persoi;^  has  committed 
an  act  of  bankruptcy  a  petition  in  bank- 
ruptcy may  be  presented  against  him 
under  certain  circumstances  by  a  person 
whose  daim  is  not  yet  ripe,  as,  for 
instance,  on  a  bill  of  exchange ;  but  I  do 
not  think  that  even  in  bankruptcy  the 
cases  go  so  £ur  as  the  petitioner  here 
wishes  me  to  go.  No  interest  is  in  arrear, 
either  to  him  or  to  any  other  debenture 
stockholder.  The  principal — if  the  word 
"  principal "  can  be  properly  used — of  his 
debenture  stock  cannot  be  claimed  by  him, 
except  on  certain  defaults  by  the  company 
until  the  year  1994,  although  the  com- 
pany itself  has  the  option  of  redeeming 
stock — that  is  a  better  phrase  than  "  pay- 
ing off  the  principal  of  it" — in  1910. 
Apart  from  the  conditions  as  to  defaults 
by  the  company,  it  appears  to  me  to  be 
plain  that  a  stockholder  cannot  petition 
in  respect  of  a  right  to  be  redeemed  in 
one  hundred  years'  time,  or  in  respect  of 
future  interest  which  has  not  yet  accrued 
due  at  all — interest  for  years  which  are 
yet  to  come.  I  do  not  think  any  case  has 
ever  gone  so  &r  as  that,  either  in  bank- 
ruptcy or  in  company  law. 

Now  I  come  to  the  part  of  the  case 
where  there  may  be  some  difficulty.  Para- 
graph 7  of  the  deed  under  which  these 
securities  are  constituted  provides  that 
the  securities  shall  be  enforceable  in  each 
and  any  of  certain  events,  the  only 
material  ones  being  (for  the  present  pur- 
pose) default  in  payment  of  interest  for 
three  months,  or  if  the  company  commits 
a  breach  of  any  covenant  therein  con- 
tained. As  regards  the  default  in  pay- 
ment of  interest,  it  does  appear  by  the 
petition  that  there  was  a  time  in  1896 
when  there  was  a  default  in  the  payment 
of  interest,  such  as  would  have  entitled 
the  debenture  stockholder  to  treat  the 
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principal  as  payable  if  lie  had  thought  fit 
to  do  so ;  but  in  August  of  that  year  this 
present  petitioner  appears  to  have  pre- 
sented a  petition  based  on  that  very  default, 
and  the  dispute  between  him  and  the 
company  was  put  an  end  to  and  settled  by 
a  compromise,  and,  as  it  seems  to  me,  on 
that  compromise  being  arranged  the 
petitioner's  right  in  respect  of  that  default 
entirely  ceased.  Besides  that,  in  fkct 
ever  since  that  time,  August,  1896,  he  has 
regularly  been  paid,  and  accepted,  the 
interest  as  it  fell  due  from  time  to  time, 
and,  so  far  as  can  be  gathered  from  the 
petition,  so  have  all  the  other  debenture 
stockholders  ;  and  I  cannot  conceive  that 
under  those  circumstances  any  of  them 
could  make  use  of  a  default  three  or  four 
years  old  for  the  purpose  of  claiming  to 
be  entitled  to  have  the  principal  of  the 
debenture  stock  redeemed. 

The  other  point  is  a  singular  one.  The 
same  paragraph  7  of  the  deed,  sub-sec- 
tion 4,  makes  the  security  enforceable  if 
the  company  commits  a  breach  of  any 
covenant  therein  contained.  Then  it  is 
said  that  the  petitioner  brings  his  case 
within  that,  because  he  alleges  in 
paragraph  18  of  the  petition  that  the 
company  is  not  in  fact  carrying  on  its 
business  to  the  best  advantage.  Now  I 
should  say,  first  of  all,  that  that  is  not 
a  sufficient  allegation  of  a  default  of  that 
kind,  and  I  might  order  that  part  of  the 
petition  to  be  struck  out,  unless  the 
petitioner  would  amend  it  in  such  a  way 
as  to  make  a  specific  and  definite  case ;  but 
I  do  not  rely  mainly  on  that.  It  seems 
to  me  that  on  the  construction  of  this 
deed,  paragraph  7,  sub-section  4,  does  not 
refer  to  a  matter  of  this  kind  at  all.  It 
would  be  hardly  possible  to  my  mind  so 
to  construe  this  deed  as  to  hold  that  the 
security  should  become  enforceable  upon 
a  breach  of  any  one  of  the  most  trifling 
obligations  which  the  company  has  brought 
itself  under  by  this  deed.  It  has  under- 
taken a  great  variety  of  obligations  of 
various  degrees  of  importance,  and  I  do 
not  think  it  could  possibly  be  supposed 
that  the  security  was  to  become  enforce- 
able whenever  any  one  of  the  provisions 
of  the  deed  could  be  shewn  to  have  been 
disregarded.  It  seems  to  me  that  sub- 
section 4  of  paragraph  7,  where  it  speaks 


of  "covenant,"  is  referring  to  things 
which  in  the  deed  itself  are  called  cove- 
nants. When  I  turn  to  the  deed  I  find 
four  consecutive  covenants  of  very  great 
importance— covenants  expressly  so  called 
— and  beginning  with  the  words  'Hhe 
company  hereby  covenants  with  the  trus- 
tees or  trustee."  Those  are  all  covenants 
as  to  matters  of  importance,  and  they  are 
covenants  not  with  individual  stockholders 
but  with  the  trustees  who  are  not  parties 
to  this  petition  and  are  not  alleged  to  have 
elected  to  treat  the  covenant  as  broken.  I 
do  not  think  that  the  matter  suggested  in 
paragraph  18  of  the  petition  is  in  itself 
enough  to  make  paragraph  7,  sub- sec- 
tion 4,  attach,  so  far  as  the  matters  dis- 
closed in  the  petition  enable  me  to  judge. 
The  only  other  matter  that  I  have  to 
notice  is  the  case  of  Australian  Joint- 
Stock  Banky  Inre,^  decided  by  Mr.  Justice 
Yaughan  Williams,  where  there  was  a 
petition  by  a  creditor  whose  debt  was  not 
yet  payable,  and  a  winding-up  order  seems 
to  have  been  made  upon  it,  but  then  he 
was  a  creditor — he  was  a  creditor  in  the 
fullest  sense,  but  payment  of  his  debt  was 
deferred  under  a  scheme.  Therefore  his 
debt  had  been  due  and  payable  apparently, 
as  I  understand  the  case,  and  was  due 
and  payable,  although  actual  payment  of 
it  was  suspended  under  the  provisions  of 
the  scheme.  He  was  none  the  less  a 
creditor,  if  the  debt  was  due  and  had 
become  payable,  because  payment  had 
been  suspended  for  a  time ;  but  here  in 
the  view  that  I  take  the  petitioner  is  not 
a  creditor  at  all— certainly  not  in  respect 
of  future  interest,  and  with  regard  to  the 
principal  it  seems  to  me  that  any  right  he 
once  had  has  been  waived.  I  think,  there- 
fore, this  petition  must  be  dismissed  with 
costs. 


Solicitors — Deacon,  Gibson,  Medcalf  &  llarriott, 
for  petitioner  ;  Hollams,  Sons,  Coward  & 
Hawksley,  for  company  and  debenture  stock- 
holders opposing. 

[Reported  by  W,  Ivimey  Cook^  Ei^^ 
Barrister 'Ot' Law, 
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Settled  Land  —  AppUoaiion  of  Capital 
Money — ImpravefMnU — Additions  to  and 
AUerationa  in  Buildings — *^ Dry  rot'* — 
Be-flooring—SsUUd  Land  Act,  1890  (53  d: 
54  Vict.  c.  69),  8.  13,  sab-s.  (u.) 

By  section  13,  sub-section  (ii.)  of  the 
Settled  Land  Act,  1890,  improvements 
authorised  by  the  Settled  Land  Act,  1882, 
incltide  **  making  any  additions  to  or 
alterations  in  buildings  reasonably  neces- 
sary or  proper  to  enable  the  same  to  be  let "  : 
— Held,  that  the  words  "  reasonably  neces- 
sary or  proper  "  refer  to  something  which, 
although  not  absolutely  necessary ,  is  a  thing 
which  a  reasonable  and  prudent  owner  of  a 
house  would,  if  he  were  absoltUe  owner,  do 
to  enahle  the  house  to  be  let.  Held  also, 
that  the  section  contemplates  not  necessarily 
an  intention  to  let  immediately  but  a  present 
intention  to  let  either  at  the  present  or  a 
future  time^  as  distinguished  from  an 
intention  to  occupy. 

Observations  of  Chitty,  J.,  in  De 
Teissier,  In  re ;  De  Teissier  v.  De  Teissier 
(62  L.  J.  Ch.  552 ;  [1893]  1  Oh.  153),  as 
to  the  necessity  of  there  being  a  present 
intention  to  let  before  an  application  under 
section  13,  sub-section  {ii,),  could  properly 
be  made,  explained. 

On  an  application  by  a  tenant  for  life  of 
a  huUding  which  was  let  out  for  offices  that 
capital  money  might  be  applied  in  concret- 
ing and  re-flooring  the  basement  of  the 
building,  which  was  affected  with  dry-rot, 
the  Court  sanctioned  ■Uhe  application,  not- 
withstanding that  the  rooms  were  ad  let,  on 
the  ground  that  the  proposed  concreting  and 
re-flooring  was  an  alteration  which  was 
necessary  to  m^ke  the  building  habitable, 
and  was  one  which  a  reasonable  and  pru- 
dent owner  would  make  if  he  were  abso- 
lutely entitled  to  the  property. 

Adjourned  summons. 

Summons  by  the  plaintiff,  the  tenant 
for  life,  asking  that  so  much  of  the  New 
Consols  in  Court  to  the  credit  of  the  action 
as  would  raise  the  sum  of  459/.  7s.  might 
be  sold  and  that  the  money  to  arise  by 


such  sale  might  be  paid  to  the  defendant9 
as  trustees  of  the  will  of  WiUiam  Stanford, 
deceased,  the  testator  in  the  matter,  they 
undertaking  to  apply  the  same  for  works 
already  carried  out  and  for  other  works 
required  upon  premises  known  as  Copthall 
House,  Ko.  13  Copthall  Avenue,  in  the 
City  of  London,  forming  part  of  the 
Stanford  settled  estates. 

In  May,  1900,  the  leasehold  premises 
known  as  Copthall  House  were  purchased 
by  the  Stanford  trustees  for  32,650/., 
under  an  order  made  in  the  action  on 
April  6,  1900,  out  of  capital  money 
standing  in  Court  to  the  credit  of  the 
action  and  forming  part  of  the  Stanford 
settled  estates.  The  premises  consisted 
of  about  one  hundred  and  fifty  rooms 
and  other  conveniences,  which  were  let  as 
separate  sets  of  offices  to  various  tenants, 
the  majority  of  whom  were  stockbrokers 
or  stockjobbers,  on  terms  of  different 
lengths,  from  monthly  tenancies  to  a  lease 
of  forty-two  years,  but  chiefly  on  yearly 
tenancies  or  for  shorter  terms,  and  the 
tenants  of  which  were  constantly  changing. 
There  were  thirty-three  rooms  in  the  base- 
ment of  the  building,  which  were  let  at  a 
gross  rental  of  892/  lOs.  The  floors  of  the 
basement  were  constructed  over  a  bed  of 
concrete  with  sleeper  joists  and  floor 
boards  in  the  ordinary  way.  The  floors 
were,  however,  three  or  four  feet  below 
the  level  of  the  external  area,  and  as  a  con- 
sequence had  no  ventilation,  the  result  of 
which  was  that  nearly  all  the  floors  of  the 
basement  were  more  or  less  affected  with 
dry  rot. 

It  had  been  found  necessary  from  time 
to  time  to  employ  a  builder  to  repair  the 
floors  by  substituting  new  joists  and 
boards  for  those  which  were  decayed,  and 
it  appeared  from  the  evidence  that  this 
was  a  state  of  things  which  must  recur, 
and  that  it  was  quite  possible  that  the 
dry  rot,  unless  remedied,  might  extend  to 
the  floors  above. 

From  the  evidence  of  a  surveyor  it 
appeared  that  the  only  radical  and  satis- 
factory cure  for  this  state  of  things 
was  to  take  up  the  whole  of  the  floors  in 
the  basement,  and  to  substitute  for  them 
solid  floors  of  concrete  covered  with  wood 
blocks;  that  if  the  present  floors  were 
p2 
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patched  up  and  repaired  as  occasion  might 
require,  the  dry  rot  was  certain  to  return, 
and  there  was  very  considerable  risk  of 
its  spreading  through  the  building,  which 
would  be  a  very  serious  matter. 

In  September,  1900,  in  consequence  of 
leakage  in  one  of  the  drain  pipes,  it  was 
found  necessary  to  take  up  the  floors  in 
four  of  the  rooms,  and  the  existing  floors 
were  replaced  with  concrete  and  wood 
blocks  at  an  expense  of  59Z.  78,  This  was 
done  in  consequence  of  a  threat  by  one  of 
the  tenants  to  leave.  It  was  estimated 
that  the  cost  of  replacing  the  rest  of  the 
floors  with  concrete  and  wood  blocks  would 
amount  to  a  further  sum  of  400/. 

1Fac«,  for  the  tenant  for  life. — The 
proposed  repairs  are,  it  is  submitted, 
'*  alterations ''  in  the  building  reasonably 
necessary  or  proper  to  enable  the  same  to 
be  let,  within  the  meaning  of  section  13, 
sub- section  (ii.)  of  the  Settled  Land  Act, 
1890,  and  ought  to  be  allowed.  The 
present  case  is  distinguishable  from 
De  Teissier,  In  re  ;  De  Teissier  v.  De 
Teissier  [1892],^  Gercvrd^s  Settled  Estates, 
In  re  [1893],*  and  GaskdCs  Settled  Estates, 
In  re  [I894j,'  on  the  ground  that  in  those 
cases  the  tenant  for  life  proposed  to 
occupy  the  house  himself.  The  interlocu- 
tory remarks  of  Chitty,  J.,  in  De  Teissier, 
In  re^  as  to  the  necessity  of  there  being  a 
present  intention  to  let  before  an  applica- 
tion under  section  13,  sub-section  (ii.), 
could  properly  be  made,  must  be  under- 
stood as  referring  to  a  present  intention 
to  let  as  distinguished  from  an  intention 
to  occupy. 

As  regards  the  59Z.  Is,  already  expended 
for  repairs,  those  repairs  were  executed 
under  a  threat  by  the  tenant  that  he 
would  leave  unless  they  were  done,  and 
were  clearly  necessary  to  enable  the  par- 
ticular rooms  to  be  let,  and  ought  to  be 
allowed. 

8,  0,  Buckmaster,  for  the  infant  tenant 
in  tail. — There  are  two  questions  here  : 
First,  whether  what  is  proposed  to  be 
done  is  an  addition  or  alteration  within 
section  13,  sub-section  (ii.) ;  and  secondly, 

(1)  62  L.  J.  Ch.  652 ;  [1893]  1  Ch.  163. 
<2)  63  L.  J.  Ch.  23  ;  [1893]  3  Ch.  252. 
<3)  63  L.  J.  Ch.  243 ;  [1894]  1  Ch.  485. 


if  it  is,  whether  the  fact  that  the  property 
is  now  tenanted  prevents  the  Court  having 
jurisdiction  to  sanction  the  allowance 
asked.  On  the  first  point  it  is  submitted 
that  what  is  proposed  to  be  done  does  not 
£dl  within  the  sub-section.  The  evidence 
is  not  sufficient  to  satisfy  the  Court  that 
the  scheme  of  repairs  proposed  is  one  that 
a  reasonable  and  prudent  landlord  would 
adopt.  Tenants  could  be  foimd  if  the 
decayed  joists  and  floor-boards  were  replaced 
by  new  ones  as  occasion  required.  The 
etfect  of  what  is  asked  is  to  relieve  the 
tenant  for  life  from  the  cost  of  constant 
repairs.  The  Court  has  a  discretion  in 
these  matters,  and  will  be  careful  to  pre- 
vent the  tenant  for  life  obtaining  payment 
for  repairs  out  of  the  pocket  of  the 
remainderman.  The  alterations  contem- 
plated by  the  sub-section  81*0  those  of  a 
structural  character,  without  which  it 
would  not  be  possible  to  let  the  property  ; 
secondly,  the  intention  to  let  must  be  a 
present  intention  :  an  intention  to  let  in 
the  future  is  not  sufficient.  Here  the 
property  is  already  let,  and  the  "  altera- 
tions "  therefore  are  not  necessary  in  order 
to  enable  the  property  to  be  let. 

[He  also  referred  to  the  Settled  Land 
Act,  1882,  s.  21,  subs,  (iii.),  and  s.  26, 
sub-s.  2  (iii.) ;  and  the  Settled  Land  Act, 
1890,  s.  15.] 

E,  F,  Ball,  for  the  trustees  and  the 
next  tenant  in  tail,  oflered  no  opposition 
to  the  application. 

Wace  was  not  called  upon  to  reply. 

Buckley,  J. — Owing  to  the  large  appli- 
cation which  section  13,  sub-section  (ii)  of 
the  Settled  Land  Act,  1890,  has,  and  to 
the  frequency  of  applications  under  it,  it 
seems  to  me  that  the  question  which 
arises  on  the  present  summons  is  of  con- 
siderable importance.  [His  Lordship 
stated  the  facts,  and  observed  that  it  was 
clear  upon  the  evidence  that  the  property 
must  have  been  acquired  by  the  trustees 
as  an  investment  for  the  purpose  of 
obtaining  an  income  by  letting  off  the 
rooms  of  the  building.  He  continued :] 
The  first  objection  taken  on  behalf  of  the 
infimt  tenant  in  tail  in  remainder  is  that 
the  execution  of  such  works  as  these  does 
not  &11  within  the  words  "  additions  to  or 
alterations  in  buOdings''  within  section  13, 
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sub-section  (ii.)  of  the  Settled  Land  Act, 
1890.  It  appears  to  me  that  these  works 
do  fall  within  the  word  "  alterations."  By 
-way  of  illustration  suppose  there  is  a  house 
^th  walls  so  constructed  of  shingles  that 
by  reason  of  the  exposed  situation  in 
-which  the  house  stands  the  wet  drives  in 
through  the  walls,  and  the  house  becomes 
uninhabitable.  If  those  walls  are  pulled 
down  and  replaced  by  a  double  brick  wall 
it  is,  I  think,  clear  that  that  would  be  an 
alteration  —  a  structural  alteration  — 
required  to  make  the  house  habitable.  It 
seems  to  me  that  the  alteration  proposed 
in  this  case  is  of  the  same  nature.  The 
baaement  floor  is  so  constructed  that  dry 
rot  has  got  in  and  is  likely  to  spread.  An 
enemy  has  invaded  the  floor.  It  not  only 
injures  that,  but  it  may  spread  to  the 
-woodwork  in  the  upper  part  of  the  house 
and  do  serious  injury.  A  structural 
alteration  is  required  to  make  the  house 
habitable.  The  effect  of  what  is  proposed 
to  be  done  will  be  to  substitute  for  what  I 
may  call  the  lower  horizontal  wall  of  the 
house  a  new  and  better  one,  and  it  will 
be  a  substantial  alteration  to  exclude  the 
dry  rot. 

The  second  point  is  whether  this  is  an 
alteration  "  reasonably  necessary  or  proper 
to  enable  "  this  property  to  be  let.  I 
understand  '*  reasonably  necessary  or 
proper"  to  mean  something  which,  al- 
though not  absolutely  necessary,  is  some- 
thing which  a  reasonable  and  prudent 
owner  of  property  would,  if  he  were  the 
absolute  owner,  do  to  make  his  house 
habitable.  Counsel  for  the  in&nt  tenant 
for  life  says  that  tenants  will  be  found 
if  the  joists  and  floor- boards  are  re- 
placed from  time  to  time.  I  agree  that 
the  new  floor  is  not  absolutely  neces- 
sary; but  in  my  opinion  it  is  what  a 
reasonable  and  prudent  owner  would  do 
if  he  were  absolutely  entitled  to  the  pro- 
perty. 

The  third  point  is  whether  the  altera- 
tion is  proposed  with  a  view  to  enable 
this  house  to  be  let.  At  the  present 
moment  all  the  rooms  with  one  exception 
are  let — substantially  they  are  all  let; 
therefore  the  alteration  is  not  necessary 
or  proper  in  order  to  find  a  tenant  im- 
mediately ;  and  in  De  Teissier,  In  r«,^  Mr. 
Justice  Chitty  in  the  course  of  his  judg- 


ment says,  '^  In  my  opinion  there  must  be 
a  present  intention  to  let,   if    not    an 
immediate  prospect  of  letting,  before  any 
application  under  this  sub-section  ii.  can 
properly    be  made."      And  in   Gerard^a 
Settled  Estates,  In  rt^  that  sentence  waa 
read  or  referred  to  by  each  of  the  Lords 
Justices  and  approved,  and  I  need  hardly 
say  that  that  is  entirely  binding  bn  me. 
But  I  do  not  think  that  in  using  those 
words  the  learned  Judge  meant  that  there 
must  be  a  present  intention  to  find  an 
immediate  tenant.   The  facts  in  De  Teissier^ 
In  rcy^  and  in  Gerard*8  Settled  Estaies,  In 
re,^  were  that  the  tenant  for  life,  who 
desired  to  have  the  money  expended  on 
the  alterations,  was  in  occupation  of  and 
intended  to  occupy  the    mansion-house 
and  was  a  person  who  had  no  intention  to 
let.     And  if  one  looks  at  the  interlocutory 
remarks    of   Mr.  Justice  Chitty  in  De 
Teissier^  In  re,*  it  will  be  seen  that  he  was 
using  the  expression  ^'  present  intention 
to  let "  in  contradistinction  to  a  case  where 
there  was  no  intention  to  let.     He  says, 
'*'  Additions  and  alterations  such  as  these 
I  usually  consider  proper,  and  allow  under 
this  sub-section  ii. ;  but  before  this  section 
can  apply,  there  must  be  an  actual  letting 
in  contemplation.     In  the  present  case, 
the  tenant  for  life  proposes  to  occupy  the 
house."      He    is  there    contrasting    the 
intention  to   let  with  the  intention  to 
occupy.      And  in  his  judgment  he  says, 
*'  I  think  it  is  clear,  that  if  the  tenant  for 
life  is  residing  in  the  mansion-house,  or 
contemplates    residence    there,    as    this 
tenant  for  life  does,  he  cannot  under  this 
sub-section  ask  for  capital  money  to  be 
spent  in  making  any  additions  to  or  altera- 
tions   in  the    buildings."      In    Gerard's 
Settled  Estates,  In  re?'  in  the  Court  of 
Appeal,  where  the  Lords  Justices  were 
approving  of  those  observations,   I  find 
that  interpretation  of  Mr.  Justice  Chitty's 
words  approved    by    something    in  the 
judgments  of  each  of   their  Lordships. 
Lord  Justice  Lindley,  just  before  reading 
the    sentence  I    have  quoted  from  the 
judgment  of  Mr.  Justice  Chitty,  says  :  "  I 
also  agree  with  the  view  which  hsts  been 
taken  by  the  Courts  of  first  instance  in  other 
cases,  that  where  there  is  no  question  of 
letting,  you  cannot  spend  capital  for  such 
purposes.      Here    Lord    Gerard   is    not 
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going  to  let  this  property,  he  is  going  to 
inhabit  it  himself;  and  I  cannot  differ 
from  the  construction  put  upon  that  sub- 
clause ii.  in  De  Teissier's  Settled  Estates^ 
In  r«/  by  Mr.  Justice  Chitty  "  ;  and  then 
he  reads  the  sentence.  Loxd  Justice 
Lopes  says,  "  There  there  is  the  case  of  Be 
Teiesi&t's  Settled  Eatatety  In  re^  in  which 
case  Mr  Justice  Chitty  held  that  the  mean- 
ing of  this  section  was  this,  that  the  thing 
in  question  must  at  the  time  be  in  contem- 
plation to  be  let."  I  do  not  understand 
Chat  to  mean  that  it  must  be  in  contem- 
plation to  be  let  at  the  moment,  but  a 
thing  to  be  let  as  distinguished  from  a 
thing  to  be  occupied.  The  present  Master 
of  the  Bolls  says,  "In  my  judgment, 
unless  there  is  a  present  intention  for  a 
letting  which  does  not  exist  in  this  case, 
43ub-6ection  ii.  does  not  apply."  I  under- 
istand  him  to  mean  a  present  intention  to 
let  as  distinguished  from  an  intention  to 
occupy.  I  am  therefore  of  opinion  that 
the  true  meaning  of  section  13,  sub- 
section (ii.),  is  that  the  additions  to  or 
alterations  in  buildings  must  be  reasonably 
necessary  or  proper  to  enable  the  same  to  be 
let  where  there  is  a  present  intention  to  let 
cither  at  the  present  or  at  a  future  time,  as 
distinguished  from  an  intention  to  occupy. 
I  am  very  far  from  saying  that  in  every 
case  where  a  tenant  for  life  comes  and 
«ays,  "  This  house  is  occupied  by  me  at 
present,  but  I  may  want  to  let  it  in  future, 
and  I  want  to  have  alterations  made  for 
the  purpose  of  making  it  easier  to  get 
tenants  in  future,"  and  applies  that 
capital  money  should  be  expended  in  that 
way,  the  Court  will  entertain  the  applica- 
tion. The  jurisdiction  is  discretionary, 
and  in  exercising  it  the  Court  will  have 
regard  to  all  the  circumstances  of  the  par- 
ticular case.  The  most  material  circum- 
stance here  is  that  the  trustees  acquired 
this  property  eight  months  ago  with  a  view 
to  letting  it,  but  in  a  condition  in  which 
this  alteration  was  necessary  or  proper  in 
order  to  make  it  fit  for  letting.  Under  these 
circumstances  the  Court  will  exercise  its 
discretion  by  saying  that  the  money  may 
properly  be  spent  on  the  work.  I  there- 
foro  hold  that  the  works  done  constitute 
an  improvement  within  the  Settled  Land 
Acts.  A  sufficient  part  of  the  funds  to 
pay  for  the  work  will  be  sold,  and  the 


proceeds  applied  as  asked,  the  amount  to 
be  ascertained  in  chambers. 


Solicitors — Martyn  &  Martyn,  for  plaintiff; 
0.  B.  Jones,  for  infant  tenant  in  tail ;  Attree, 
Johnson  k.  Ward,  agents  for  Hunt,  Currey, 
Nicholson  k,  Co.,  Lewes,  for  trustees  and 
next  tenant  in  tail. 

[ReporteA  hy  W.  Ivimey  Cook,  Etq., 
Barriiter-at'Law, 


MCCALLUM, 
In  re ; 

MCCALLUM    V. 
MCCALLUM. 


[IN  THE  CHANCERY  DIVISION  AND  IN 
THE  COURT   OF  APPEAL.] 

KSKEWICHy  J.  \ 

1900. 

Feb.  14. 
Lord  Alyebstone,  C.J. 
RlGBT,  L.J. 

Yaughan  Williams,  L.J. 
Oct.  26,  29.     Dec.  4.     / 

Statute  of  Limitations — Real  Property 
— Possession — ^^ Concealed  fraud'' — Real 
Property  Limitation  Act,  1833  (3  d:  4 
WUl.  4.  c.  27),  ss.  3  and  2%—Real  Pro- 
petty  Limitation  Act,  1874  (37  d:  38  Vict. 
c,  57),  s,  1. 

The  ^^  concealed  fraud**  which  under 
section  ^^  of  the  Real  Property  Limitation 
Act,  1833,  foiU  prevent  the  running  of  the 
Real  Property  Limitation  Acts  against  a 
plaintiff  claiming  real  property  must, 
according  to  the  principles  which  have  been 
always  acted  upon  by  Courts  of  Equity,  be 
the  fraud  of,  or  in  some  way  imputable  to, 
the  person  setting  up  the  statutes,  or  of 
some  one  through  whom  thai  person  dauns  : 
— So  held,  by  the  Court  op  Appeal  (Lobd 
Alverstonk,  C.J.,  and  Vaughan  Wil- 
liams, L.J.),  reversing  the  decision  of 
Kekewigh,  J. ;  RiGBY,  L.J.,  dissentiente. 

Per  EiGBT,  L.J. — Section  26  did  not 
alter  the  old  doctrine  of  the  Courts  of 
equity,  which  was  that  a  suit  might 
have  been  brought  at  any  time  in  a  ease 
of  concealed  fraud,  notwithstanding  that 
the  person  sued  ar»d  those  through  whom 
he  claimed  had  not  been  party  or  privy  to 
the  fraud  at  the  time  when  it  was  per- 
petrated. 

Per  Lord  Alterstone,  C.J.,  Bigbt 
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L.J.y  and  Kxkswich,  J. — The  intentional 
<Mnceaiment  by  a  mot/ier  of  a  conveyance  of 
property  by  her  to  her  daughter  is  a  ^*  con- 
cealed fraud  "  against  the  daughter j  what- 
ever the  mother's  motive  for  concealment 
may  have  been. 

Action  to  recover  possession  of  a  free- 
hold house  known  as  Linden  House, 
Cheltenham. 

In  1884  General  McGallum  and  his 
wife  and  daughter,  the  plaintiff  in  the 
action,  were  residing  at  the  house,  the 
subject-matter  of  the  action,  which  was 
the  property  of  the  general. 

By  a  voluntary  deed  dated  September  3, 
1884,  the  general  conveyed  the  house  in 
fee  to  his  wife,  who  by  a  voluntary  deed 
dated  September  30,  1884,  conveyed  the 
house  to  the  daughter  in  fee. 

The  wife,  however,  from  the  first  con- 
cealed the  deed  of  conveyance  to  the 
daughter  and  the  &ct  of  its  execution, 
and  in  February,  1886,  without  the  know- 
ledge of  the  daughter,  she  put  the  two 
conveyances  in  an  envelope,  which  she 
closed  and  sent  to  Mr.  J.  C.  Asprey,  a 
Loudon  solicitor  (not  the  solicitor  who 
Lad  been  concerned  in  the  preparation 
and  execution  of  the  deeds),  with  instruc- 
tions contained  in  a  letter  of  February  22, 
1886,  to  keep  the  inclosed  papers  un- 
opened and  retain  the  envelope  until  she 
required  it-.  She  directed  further  that 
after  her  death  he  was  still  to  retain  the 
envelope  for  her  daughter  until  her 
father's  decease,  after  which  it  was  to  be 
given  to  her  provided  she  was  not  then 
the  wife  of  a  certain  person  therein  named, 
a  proviso  which  did  not  come  into  opera- 
tion. The  letter  concluded  by  stating  that 
for  the  present  she  did  not  want  her 
daughter  to  know  where  the  papers  were. 
There  was  a  memorandum  indorsed  on 
the  envelope  to  a  similar  effect. 

Mr.  Asprey  obeyed  these  instructions, 
and  the  envelope  was  delivered  to  the 
plaintiff  after  her  father's  decease,  when 
she  for  the  first  time  became  aware  of  her 
title  to  the  property. 

Mrs.  Mc<*allum  died  on  November  18, 
1888.  After  her  death  General  McCallum 
continued  in  occupation  of  the  house  until 
some  time  before  his  death,  when  he  let 
it  and  received  the  rent.    There  was  no 


evidence  that  he  ever  knew  that  the 
daughter  was  entitled  to  the  house.  He 
died  on  August  25,  1899,  having  by  his 
will  devised  all  the  residue  of  his  property 
to  the  defendant,  who  was  his  niece. 
Linden  House  was  not  specifically  men- 
tioned in  the  will,  but  the  defendant 
assumed  wrongly  that  it  passed  as  belong- 
ing to  the  general,  and  retained  the  title- 
deeds  (other  than  the  two  conveyances), 
and  refused  to  account  for  the  rents  re- 
ceived by  her. 

The  twelve  years  by  the  Ileal  Property 
Limitation  Act,  1874,  fixed  for  bringing 
an  action  at  law  for  recovery  of  the  pro- 
perty expired  in  1896,  after  the  death  of 
Mrs*.  McCallum,  but  before  that  of  General 
McCallum. 

On  October  19,  1899,  the  daughter 
commenced  this  action  to  recover  posses- 
sion of  the  house.  The  defendant  pleaded 
the  Statute  of  Limitations,  and  the  ques- 
tion arose  whether  the  conduct  of  the 
mother  in  wilfully  keeping  from  the 
plaintiff  the  knowledge  that  she  was 
entitled  to  the  property  amounted  to  a 
^'  concealed  fraud  **  within  the  Ileal  Pro- 
perty Limitation  Act,  1833,  s.  26,^  so 
that  the  statute  did  not  begin  to  run 
until  after  the  death  of  the  mother. 

Warrington,  Q.C,  and  MarteUi,  for  the 
plaintiff. 

BenshaWf  Q.C.y  and  A.  St,  J,  Gierke,  for 
the  defendant. 

Kekewich,  J.,  after  dealing  with  the 
facts,  said :  It  comes  to  this  question, 
What  is  "  concealed  fraud  "  %  Now  it  is 
strange  that  there  are  several  cases  on  it, 
but  at  the  same  time  it  has  not  been  de- 
fined in  exactly  the  way  to  solve  this 
question.  The  point  was  raised  in  a  case 
of  Petre  v.  Pelre  ri853],2  before  Vice- 
Chancellor  Kindersley,  and  he  says: 
"Firstly,   what    is  meant  by  concealed 

(1)  The  Real  Property  Limitation  Act,  1833, 
provides  by  section  2C :  "  in  every  case  of  a 
concealed  fraud  the  right  of  any  person  to  bring 
a  salt  in  equity  for  the  recovery  of  any  land  or 
rent  of  which  he,  or  any  person  through  whom 
he  claims,  may  have  been  deprived  by  such 
fraud,  shall  be  deemed  to  have  first  accrued  at 
and  not  before  the  time  at  which  such  fraud 
shall  or  with  reasonable  diligence  might  have 
been  first  known  or  discovered.  .  .  ." 

(2)  1  Drew.  371,  397. 
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fraud  f  It  does  not  mean  the  oase  of  a 
party  entering  wrongfully  into  possession; 
it  means  a  case  of  designed  fraud,  by 
which  a  party,  knowing  to  whom  tjbe 
right  belongs,  conceals  the  circumstances 
giving  that  right,  and  by  means  of  such 
concealment  enables  himself  to  enter  and 
hold."  That  seems  to  me  to  fit  this  case 
exactly,  with  one  exception,  that  there 
the  Yioe-Chancellor  is  dealing  with  a 
fraud  committed  by  a  person  benefitting 
himself  by  the  fraud  which  enables  him- 
self to  enter  and  hold ;  but,  to  my  mind^ 
that  is  not  the  essence  of  the  definition. 
If  the  concealment  is  done  in  order  to 
benefit  some  other  person  or  to  prevent 
the  person  exercising  the  right  which  but 
for  the  concealment  would  be  exercisable, 
that  seems  to  me  to  come  within  the  sub- 
stance of  the  Vice  Chancellor's  definition, 
though  not  within  the  exact  words.  I  find 
that  that  passage  was  cited  by  Mr.  Jus- 
tice Stirling  in  giving  judgment  in  Law- 
ranee  v.  Norreya  {Lord)  [l888,  l89o],'  which 
was  a  very  special  case  and  often  quoted 
for  another  point.  He  says :  '*  If  that  can 
be  made  out,  it  seems  to  fall  within  what 
Vice-Chancellor  Kindersley,  in  the  case 
of  Pdre  V.  Fetrt^  said " ;  and  then  he 
quotes  that  passage  in  a  way  which  shews 
Uiat  he  entirely  approved. 

Strange  to  say,  when  that  case  went  to 
the  House  of  Lords  that  definition  was 
not  apparently  commented  on  The  Court  of 
Appeal  had  affirmed  Mr.  Justice  Stirling, 
though  going  to  some  extent  on  difi^erent 
grounds.  The  House  of  Lords  affirmed 
the  Court  of  Appeal  and  Mr.  Justice 
Stirling,  and,  of  course,  must  have  had 
Mr.  Justice  Stirling's  judgment  before 
them.  The  case  was  fully  argued  by  Mr. 
Warmington  and  Mr.  Upjohn  for  the  ap- 
pellant, and  the  present  Lord  Justice 
Bigby  and  the  present  President  of  the 
Proltate  Division  for  the  respondent ;  and 
I  think  I  may  fairly  say  that  those 
learned  counsel  were  not  likely  to  leave 
anything  unsaid  which  could  help  their 
client.  Lord  Herschell  says:  "It  is  not 
enough,  therefore,  to  prove  a  concealed 
fraud ;  the  person  bringing  the  suit  must 
shew  that  he  or  some  person  through 
whom  he  claims  has  been  by  such  fraud 

(3)  59  L.  J.  Ch.  681 ;  39  Oh.  D.  213 ;  5  App. 
Cas.  210. 


deprived  of  the  land  which  he  seeks  to 
recover,  and  that  the  fraud  oould  not  with 
reasonable  diligence  have  beon  known  or 
discovered  more  than  the  statutory  period 
before  the  action  was  brought."  I  do  not 
understand  Lord  Herschell  to  mean 
deprived  of  the  land  in  the  sense  of 
"  gone  " — the  land  has  not  certainly  gone 
away  or  actually  become  the  property  of 
another  altogether — but  deprived  of  the- 
land  by  means  of  fraud,  deprived  of  the 
possession  of  the  land,  the  enjoyment  of 
the  land,  and  deprived  of  that  which  he- 
was  entitled  to  and  which  he  now  seeks  to 
recover.  It  seems  to  me  that  explanation 
entirely  harmonises  with  the  definition 
given  by  Vice-Chancellor  Kindersley  and 
adopted  by  Mr.  Justice  Stirling,  and  that 
I  may  safely  act  upon  it  in  this  case.  It^ 
seems  to  me  that  the  mother  in  that 
sense,  I  will  not  use  the  words  "was 
guiltv  of,"  but  committed  a  concealecl 
fraud.  She  did  it  intentionally.  She- 
intended,  and  she  said  she  intended  ii> 
writing  in  the  clearest  way,  that  her 
daughter  should  not  know  until  the  time- 
that  she  did  that  she  was  entitled  to  thi» 
property  which  had  been  conveyed  to  her. 
She  took  the  best  means  which  occurred 
to  her  for  concealing  it,  and  she  effectually 
did  conceal  it.  That  seems  to  me  to  come- 
exactly  within  the  definition.  The  result 
is  that  the  daughter  had  not  an  oppor- 
tunity, at  any  rate  until  the  motherV 
death,  of  recovering  this  property,  and  I 
think  the  case  falls  within  section  26  of 
the  Real  Property  Limitation  Act,  1833; 
and  therefore  is  not  governed  by  section  3^ 
though,  as  I  have  already  said,  but  for 
section  26,  section  3  would  have  governed 
it.  The  result  is  the  plaintiff  is  entitled 
to  recover. 

The  defendant  applied. 

Renahaw,  Q,C.j  and  A.  St.  J.  Gierke,  for- 
the  appellant. — The  evidence  shews  that 
the  deed  was  delivered  as  a  complete  deed, 
so  that  it  was  not  an  escrow — London' 
Freehold  and  Leasehold  Property  Co.  v. 
Suffield  (Baron)  [l897].*  The  words  of 
section  26  of  the  Eeal  Property  Limita- 
tion Act,   1833,  are  "concealed  fraud." 

(4)  66  L.  J.  Ch.  790,  79.3 ;  [1897]  2  Ch.  608^ 
622. 
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To  come  Tvithin  that  there  must  be  first 
fraud  and  then  concealment — ArmHrong 
V.  MUbum  [1886]  ^  and  Rains  v.  Buxton 
£l88o].^  Forgetnilness  would  not  be  sufii- 
<nent.  There  was  no  fraud  in  this  case. 
The  deed  itself  cannot  be  said  to  have 
been  a  fraud,  and  that  is  all  that  was 
concealed.  Any  concealment  that  there 
was  was  by  the  mother,  through  whom 
the  plaintiff  claims.  There  is  no  evidence 
either  of  fraud  or  concealment  by  the 
Either.  The  fraud  of  the  mother,  if  any, 
would  not  prevent  time  running  under 
the  statute  in  favour  of  persons  claiming 
under  the  fiither.  Neither  does  ignorance 
prevent  the  operation  of  the  statute — 
Dawkins  v.  Penrhyn  {Lord)  [l877j.^ 

There  is  not  much  authority  as  to  what 
is  ^*  concealed  fraud  "  within  the  meaning 
of  section  26.  It  was  defined  by  Vice- 
chancellor  Kindersley  in  Petre  v.  Petre  * 
as  a  designed  fraud,  by  which  a  party, 
knowing  to  whom  the  right  belongs,  con- 
ceals the  circumstances  giving  that  right, 
and  by  means  of  such  concealment  enables 
himself  to  enter  and  hold.  That  was  cited 
in  Lawrance  v.  JSforreyB  (Lord),^  and 
apparently  accepted.  The  circumstances 
required  to  bring  a  case  within  the  section 
are  stated  by  Kay,  L.J.,  in  Willis  v.  ffowe 
{Earl)  [l893].^  There  is  nothing  of  that 
kind  here  which  affects  the  defendant, 
who  claims  through  the  father. 

Apart  from  concealed  fraud,  the  action 
has  been  brought  too  late.  The  father 
was  in  possession  of  the  house  during  his 
life,  and  the  plaintiff's  right  of  action 
accrued,  within  the  meaning  of  section  3 
of  the  Beal  Property  Limitation  Act, 
1833,  and  section  1  of  the  Real  Property 
Ldmitation  Act,  1874,  more  than  twelve 
years  before  the  action  was  brought. 

Warrington^  Q^C,  and  MarteUi,  for  the 
respondent. — There  was  a  concealed  fraud 
on  the  part  of  the  mother  here,  and  time 
only  begins  to  run  from  its  discovery. 
It  would  be  fraud  within  section  26,  even 
if  the  mother  was  morally  justified  in 
what  she  did.    The  Court  will  not  con- 

(5)  64  L.  T.  723. 

C6)  49  L.  J.  Ch.  473 ;  14  Ch.  D.  637. 

(7)  48  L.  J.  Ch.  304 ;  6  Ch.  D.  318 ;  4  App. 
Gas.  61. 

(8)  62  L.  J.  Ch.  690,  693;  [1893]  2  Ch.  645, 
562. 


sider  whether  or  not  the  motive  was 
good.  The  intention  was  to  deprive  the 
daughter  of  what  she  took  under  the 
conveyance.  Any  artifice  to  deceive 
another  as  to  property  amounts  to  fraud. 
The  statute  does  not  say  by  whom  the 
fraud  must  be  committed.  The  section 
is  framed  with  the  view  of  protecting  the 
rightful  owner  in  any  case  of  fraud.  The 
house  was  in  the  mother's  possession 
during  her  life — Symonds  v.  HaUett 
[1883].^  There  was  fi^ud  on  the  father's 
part.  He,  at  any  rate,  knew  of  the  con- 
veyance to  his  wife,  and  yet  he  continued 
in  possession  after  her  death.  In  Petrs 
V.  Pttre  2  Kindersley,  V.C.,  was  not  deal- 
ing with  this  question.  The  fraud  to  take 
a  case  out  of  the  statute  need  not  neces- 
sarily be  such  conduct  as  an  honourableman 
would  repudiate — Vane  v.  Vans  [iSTsV® 

Rsnahatff,  Q.C.,  in  reply,  referred  to 
Thorns  v.  Heard  and  Marsh  [l895]." 

Lord  Alveestone,  C.J. — I  will  briefly 
recapitulate  the  facts  of  this  case  so  far 
as  they  are  material.  On  September  3, 
1884,  General  McCallum  (since  deceased), 
conveyed  a  house  known  as  Linden 
House,  Cheltenham,  in  which  he  was 
then  residing,  to  his  wife.  On  Sep- 
tember 30  in  the  same  year  the  wife  by 
deed  conveyed  the  same  house  to  the 
plaintiff,  and  it  must  be  taken,  upon  the 
evidence,  that  the  deed  was  duly  executed 
and  delivered,  and  took  effect.  In  1886 
the  mother,  Mrs.  McCallum,  deposited  the 
deed  with  Mr.  Asprey,  a  solicitor  in 
London  (not  the  same  solicitor  who  pre- 
pared the  deed),  with  a  direction  con- 
tained in  a  letter  of  February  22,  1886, 
which  is  set  out  in  the  statement  of 
defence.  In  November,  1888,  Mrs. 
McCallum  died,  having  made  a  will  in 
favour  of  her  daughter,  the  terms  of 
which  are  not  material  to  be  considered. 
General  McCallum  continued  in  occupa- 
tion of  the  house  until  some  time  before 
his  death,  when  he  let  it  and  received 
the  rent.  He  died  on  August  25,  1899, 
having  by  his  will  in  October,  1895,  made 
the  defendant  his  sole  legatee. 

(9)  63  L.  J.  Ch.  60;  24  Ch.  D.  346. 

(10)  42  L.  J.  Ch.  299 ;  L.  R.  8  Ch.  383. 

(11)  63  L.  J.  Ch.  356  ;  [1894]  1  Ch.  599.    In 
H.L.:  64  L.  J.  Ch.  662;  [1895]  A.C.  495. 
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The  question  is  whether  the  right  of 
the  plaintifir  to  recover  possession  of 
the  house  is  barred  by  the  Statute  of 
limitations.  Upon  the  facts  I  come 
to  the  conclusion  that  there  was  on  the 
part  of  the  mother  a  "  concealed  fraud  " 
within  the  meaning  of  section  26 
of  the  Real  Property  Limitation  Act, 
1833.  I  think  the  mother  intentionally 
concealed  from  the  daughter  that  she  had  ' 
given  her  the  house  with  the  intention 
that  the  deed  of  conveyance  should  not 
become  known  to  her  except  in  certain 
events.  In  my  opinion,  however  good 
was  the  motive  which  prompted  her 
action,  this  was  a  '.'concealed  fraud" 
within  the  meaning  of  section  26.  I  fur- 
ther find,  however,  that  General  McCallum 
was  no  party  to  the  fraud.  I  draw  the 
conclusion  on  the  facts  that  he  had  for- 
gotten all  about  the  conveyance  of  Sep- 
tember 3,  1884,  and  there  is  no  evidence 
that  he  ever  knew  of  the  execution  by 
his  wife  of  the  deed  conveying  the  house 
to  the  plaintiff.  I  further  find  that  he 
remained  in  possession  of  the  house  or 
dealt  with  it  as  his  own  down  to  the  time 
of  his  death. 

The  question  then  arises  whether  or 
not  the  statute  had  run  against  the 
plaintiff,  or  whether  the  concealed  fraud 
by  the  mother  can  be  prayed  in  aid  as 
an  answer  to  the  possession  of  General 
McCallum  and  the  defendant.  I  am  of 
opinion  that,  in  order  to  prevent  the 
operation  of  the  statute,  the  fraud  con- 
templated by  section  26  must  be  the  fraud 
of  the  person  setting  up  the  statute, 
or  some  one  through  whom  that  person 
claims.  I  think  that  this  is  the  con- 
struction which  I  should  have  put  upon 
the  section  if  I  had  no  other  opinion  to 
guide  me.  I  read  the  words  "  may  have 
been  deprived  by  such  fraud  "  as  meaning 
to  point  to  the  action  of  the  person  who 
is  seeking  to  rely  upon  the  statute,  but 
when  the  state  of  the  law  prior  to  the 
passing  of  the  Act  is  considered,  and  the 
opinions  of  the  Judges  since  that  date 
are  regarded,  I  do  not  think  it  is  possible 
to  come  to  any  other  conclusion.  As  I 
unde^tand,  the  old  jurisdiction  exercised 
by  the  Court  of  equity  rested  upon  the 
fact  that  the  conscience  of  the  party 
who  was  setting  up  possession  as  against 


the  title  of  true  owner  was  affected  so 
that  he  ought  not  to  be  allowed  to  avail 
himself  of  the  lapse  of  time.     This  is  the 
reason  giv^n  by  the  Lord  Chancellor  of 
Ireland  in  Hovenden  v.  Annealey  {Lord) 
[1806],**  and  when  Vice-Chancellor  Kin- 
aersley,  in  Petre  v.  Petre,^  was  consider- 
ing the  meaning  of  the  same  section  26, 
he  uses  these  words :  "  It  does  not  mean 
the  case  of  a  party  entering  wrongfully 
into  possession ;   it  means  a  case  of  de- 
signed fraud,  by  which  a  party,  knowing 
to  whom  the  right  belongs,  conceals  the 
circumstances  giving  that  right,  and  by 
means  of  such  concealment  enables  himself 
to  enter  and   hold."     This  passage  waa 
quoted  verb€Uim  in    Lord  St.  Leonards' 
Reed  Prop&rty  Statutes  (2nd  ed.),  p.   98. 
It  may  be  said,   of  course,  that  these 
statements  of  the  law  are  not  exhaustive ; 
but   I   cannot  think    that  such   Judges 
would   have   used  the  words  they  did — 
namely,  *'  by  means  of  such  concealment 
enables  him  to  enter  and  hold  " — if  they 
had  contemplated  that  this  section  of  the 
statute  was  dealing   with  cases  of    the 
fraud   of  third   persons   (through   whom 
the  person  in  possession  does  not  claim), 
of   which   fraud    the    persons    claiming 
under  the  statute  were  wholly  innocent. 
Similarly,  in  the  case  of  Willis  v.  Hovoe 
{Earl)^^  Lord   Justice  Kay  approves   of 
the  passage  already  cited  from  Petre  v. 
Petre,'^  and  adds  these  words :  "  But  the 
word  *  concealed '  seems  to  indicate  that 
there  were  facts   known   to   the   person 
who  enters,  and  designedly  concealed  by 
him  from  the  real  owner,  which  facts,  if 
known,  would  enable  the  real  owner  to 
recover.     The  deprivation  of  which  the 
section  speaks  in  such  a  case  is  by  the 
fraudulent  entry.     But  that  which  makes 
a  wrongful  entry  fraudulent  is  not  only 
the    knowledge,    but    the    concealment 
of  those  facts.''     And  lastly,  in  the  case 
of  Thome  v.  Heard  and  Marsh,^^  Lord 
Lindley  in  the  Court  of  Appeal  states 
the  principle  of  the  law  in  the  way   I 
have  indicated,  and  refers  to  the  autho- 
rities above  mentioned  ;  and  Lord  Davey, 
in  the  House   of  Lords,   uses  language 
which,  though  it  was  uttered  with  refer- 
ence to  another  statute,  in  my  opinion 
lays  down  the  principle  of  construction 
(12)  2  Sch.  &  Lef.  607,  634. 
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that  we  ought  to  apply  to  this  Act,  an 
Act,  be  it  remembered,  which  only  laid 
down  a  uniform  rule  as  to  the  length 
of  time  which  must  have  elapsed  since 
possession  taken  in  order  to  oust  the  true 
owner. 

For  these  reasons  I  come  to  the  con- 
clusion that  the  plaintiff's  title  is  barred 
by  the  Real  Property  Limitation  Acts, 
and  that  this  appeal  ought  to  be  allowed. 

HiGBY,  L.J. — The  question  in  this  case 
is  whether  the  plaintiff's  right  to  recover 
a  dwelling-house  at  Cheltenham  is,  or  is 
not,  reserved  to  her  by  section  26  of  the 
Real  Property  Limitation  Act,  1833.  The 
main  contention  before  us  has  been  that, 
because  the  defendant  and  her  alleged 
predecessor  in  title  were  personally  igno- 
rant of  any  fraud  down  to  the  time  when, 
but  for  fraud,  the  statute  would  have  run, 
the  defendant  is  entitled  to  hold  as  against 
the  plaintiff.  A  doubt  has  also  been 
suggested  whether  the  plaintiff  was  de- 
prived of  her  land  by  the  fraud.  The 
words  of  section  26  appear  to  me  not  to 
be  open  to  any  doubt  as  to  their  meaning. 
They  are  applicable  to  every  case  of  a 
concealed  fraud  which  deprives  the  owner. 
Their  generality  is  limited  only  by  the 
proviso,  which  forms  the  rest  of  the 
section,  in  favour  df  bona  fide  purchasers 
for  value  without  notice  at  the  time  of 
the  purchase.  This  has  no  application 
(as  there  has  been  no  case  of  purchase)  to 
this  case,  though  it  may  serve  to  rebut 
certain  suggestions  that  have  been  made, 
in  my  judgment  without  foundation,  as  to 
the  construction  of  that  part  of  the  section 
which  is  directly  applicable.  It  is  indeed 
difficult  tiO  6ee  how  an  exception  or  proviso 
(in  opposition  to  an  equitable  rule)  in 
favour  of  innocent  volunteers,  which  has 
been  set  up  in  this  action  and  negatived 
by  Mr.  Justice  Kekewich,  can  be  implied 
side  by  side  with  the  express  proviso  in 
££kvour  of  bona  fide  purchasers  for  value 
which  only  affirms  the  pre-existing  equit- 
able rule.  [His  Lordship  then  stated  the 
facts,  and  continued  :]  It  cannot  be  ques- 
tioned that  the  scheme  planned  and  carried 
out  by  the  wife  was  a  fraud  upon  the 
plaintiff.  The- wife  wished,  notwithstand- 
ing the  conveyance  to  the  plaintiff,  to 
retain  to  herself  a  certain  control  over  the 


property,  and  the  scheme  was  contrived 
and  intended  to  secure  upon  her  death  a 
life  estate  to  her  husband,  and  this  scheme 
succeeded.  By  her  contrivance  her  hus- 
band continued  to  hold  possession  until 
his  death.  That  the  fraud  was  a  '*  con- 
cealed fraud"  is  plain  from  the  above 
statement,  and  that  it  could  not  have 
been  discovered  by  reasonable  diligence  is 
also  plain.  Was  it  a  fraud  that  deprived 
the  plaintiff  of  her  land  ?  By  that  fraud, 
and  from  no  other  cause,  she  was  kept  out 
of  possession  and  enjoyment  during  the 
whole  of  her  Other's  life.  There  is  no 
evidence  that  the  father  knew  anything 
of  the  conveyance  to  the  plaintiff,  and  we 
must  assume  that  he  did  not.  But  sup- 
pose that  he  had  at  any  time  been  told  of 
the  daughter's  title,  as  an  honest  man  he 
could  not  have  joined  in  the  concealment 
of  it  from  her,  otherwise  he  would  have 
become  perticeps  criminia.  There  is  no 
reason  to  suppose  that  he  would  have 
tried  to  do  so,  but,  if  she  had  become 
aware  of  her  right,  she  might  at  any  time 
before  October,  1896,  have  recovered 
possession  by  action  of  ejectment,  to  which 
there  could  have  been  no  defence.  The 
fraud,  therefore,  and  the  concealment 
thereof  were  the  sole  and  efficient  cause 
of  the  deprival.  Tbe  alternative  that  the 
plaintiff  might  have  been  deprived  by  the 
father's  continuing  in  possession  appears 
to  me  inadmissible.  That  did  not  deprive 
her  of  her  land,  but  at  most  of  the  posses- 
sion of  it. 

The  Statutes  of  Limitation  give  no 
title  whatever  to  trespassers  or  squat- 
ters before  the  determination  of  the 
tinie  limited  by  the  statute  for  bringing 
any  action  or  suit,  upon  which  deter- 
mination section  34  of  the  Act  of  1833 
applies  and  extinguishes  the  right  of  the 
true  owner.'  As  to  a  suit  in  equity, 
section  26  must  determine  what  the  time 
is — that  is  to  say,  twenty  (now  twelve) 
years  from  the  discovery  of  the  fraud. 
Trespasser  the  father  was,  and  trespasser 
he  remained,  after  1896  as  well  as  before. 
In  the  judgment  of  the  Court  of  Appeal 
(Lords  Justices  James  and  Hellish)  in 
Vane  v.  Vane,^^  pronounced  by  Lord 
Justice  James,  there  occur  the  following 
passages :  *'  It  was,  indeed,  attempted  to 
be  argued  that,  as  the  plaintiff's  right  was 
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a  clear  legal  right  which  became  vested  in 
him  at  his  father's  death,  with  no  legal 
bar  or  impediment  to  prevent  his  taking 
possession  of  or  recovering  the  estates,  and 
the  defendants'  possession  originating  in  a 
mere  trespass,  beiug,  in  point  of  law,  mere 
squatting  on  the  property,  this  Court 
would  not  interfere."  And  a  little  further 
on  he  says  :  •*  We  are  of  opinion  that  the 
law  gives  no  special  privilege  to  the  length 
of  squatting  possession.  It  must  always 
be  borne  in  mind  that  in  all  questions 
under  the  Statute  of  Limitations  this 
Court  has  nothing  to  do  with  the  nature, 
origin,  or  duration  of  the  defendants* 
possession,  but  simply  whether  the  plain- 
tiff has  or  has  not  proceeded  in  due  time 
after  the  accruer,  or  that  which  is  to  be 
taken  to  be  the  accruer,  of  his  right  of 
suit.  An  estate  may  have  been  enjoyed 
as  a  fee- simple  estate  for  generations 
through  any  numbers  of  devolutions  or 
dispositions,  or  may  have  been  held  by 
squatters  successively  for  many  years, 
without  creating  any  bar  to  the  proceed- 
ings of  a  rightful  owner  under  a  title 
newly  accrued.  And  there  is  not,  in  our 
judgment,  in  this  respect  any  difference 
whether  the  accruer  is  on  the  determina- 
tion of  a  previous  estate  or  od  the  discovery 
of  a  concealed  fraud."  The  law  here  laid 
down,  as  to  the  discovery  of  a  concealed 
fraud  giving,  as  it  were,  a  new  right  in 
equity,  coincides  with  what  was  said  again 
and  again  by  Lord  Redesdale  (when  Lord 
Chancellor  of  Ireland)  in  the  course  of  his 
judgment  of  Hoveviden  v.  AnnesUy 
(Lord)?^  I  have  carefully  re  perused  the 
judgment  in  that  case,  and  I  find  nothing 
in  it  inconsistent  with  the  judgment 
which  I  am  now  pronounjcing.  It  is 
true  that  in  commenting  on  Booth  v.  TTar- 
rington  {Earl)  [i7l4]  ^^  he  uses  the  expres- 
sion, "  the  conscience  of  the  party  being 
so  affected,  that  he  ought  not  to  be 
allowed  to  avail  himself  of  the  lapse  of 
time."  It  is  true  also  that  in  that  case 
Booth  (the  defendant)  was  himself  the 
perpetrator  and  concealer  of  the  fraud. 
But  Lord  Bedesdale  cannot  reasonably  be 
interpreted  as  implying  (he  certainly  does 
not  say)  that  in  no  case  can  a  defendant 
be  bound  in  conscience  unless  he  knew  of 
the  fraud  at  the  time  of  its  perpetration, 
(13)  i  Bro.  P.O.  163. 


or  afterwards  before  the  statute  created  a 
legal  bar.  The  important  time  to  con- 
sider is  when  a  suit  is  brought  by  the 
rightful  owner  to  recover  the  property. 
If  the  defendant  then  knows,  as  he  must 
do  on  the  fraud  being  established  by  evi- 
dence, that  he  and  all  persons  through 
whom  he  claims  have  held  entirely  by 
virtue  of  the  fraud,  it  is  (to  use  the  ex- 
pression of  Lord  Bedesdale)  against  con- 
science for  him  to  claim  the  continued 
benefit  of  the  fraud. 

In  Huguenin  v.  Bcueley  [l807.]  **  Lord 
Chancellor  Eldon,  with  reference  to  the 
case  of  the  wife  and  chOdren  born  or  to  be 
born  of  Baseley  (all  innocent  of  any  fraud), 
citing  with  approval  the  case  of  Bridgman 
V.  Green  [1755],'*  decided  by  Lord  Chan- 
cellor Hard  wick  e,  and  re-heard  before  Chief 
Justice  Wilmot  and  the  other  Lords 
Commissioners  in  1757,  says :  "  Lord 
Hardwicke  observes  justly,  that,  if  a  per- 
son could  get  out  of  the  reach  of  the 
doctrine  and  principle  of  this  Court  by 
giving  interests  to  third  persons,  instead 
of  reserving  them  to  himself,  it  would  be 
almost  impossible  ever  to  reach  a  case  of 
fraud  "  (that  is,  firaud  by  a  stranger) ;  and 
later  on  he  says :  "  This  was  also  the 
doctrine  of  Lord  Thurlow  in  the  case,  that 
has  been  referred  to,  of  LiUterel  v. 
Waltham  {Lord)  [i787]."»«  He  states 
that  case  as  follows  :  ''  The  object  of  the 
bill  in  that  case  was,  that  an  estate  should 
be  enjoyed,  as  if  a  recovery  had  been 
suffered  ;  upon  the  ground,  that  Luttere) 
had,  while  Lord  Waltham  was  upon  his 
death-bed,  engaged  in  suffering  a  recovery, 
prevented  it,  with  the  view,  that  the 
estate  should  devolve  upon  the  person, 
with  whom  he  was  connected.  That 
estate  was  by  law  vested  in  that  indivi- 
dual :  a  much  stronger  case  therefore 
than  the  acquisition  of  property  through 
imposition.  Lord  Thurlow,  whatever 
might  have  been  his  final  decision  upon 
that  case,"  (it  was  tried  on  demurrer 
and  is  very  imperfectly  reported),  "  had 
no  doubt,  that  it  was  against  conscience, 
that  one  person  should  hold  a  benefit, 
which  he  derived  through  the  fraud  of 

(14)  14  Ves.  273. 

(15)  2  Ves.  sen.  627 ;  Wilmot,  68. 

(16)  Sometimes  cited  as  Diaan  v.   Olmiu*, 
10ox,414. 
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another ;  and  I  have  reason  to  know,  that 
hifl  Lordship  would  not  have  discussed  the 
case  so  much  at  large,  if  it  had  been  no 
more  than  that."     Lord  Eldon  adopted 
the  opinion  of  Lord  Thurlow,  and  decided 
the  case  against  the  innocent  wife  and 
children  on  the  strength  of  it.     It  is 
obvious    that    the    principle    was    wide 
enough  to  extend  to  every  case  of  an 
innocent  person  daizning  where  his  right 
is  shewn  to  depend  upon  a  fraud  com- 
mitted by  another.     The  case  of  Schole- 
Jidd  V.  Templer  [l859]  ^^  was  a  case  of 
concealed  fraud  against  a  defendant  who 
was  innocent  of  the  fraud,  but  had  gained 
an  advantage  from  it — namely,  a  release 
from  his  liability  as  surety,   which  the 
plaintiff  by  his  suit  sought  to  deprive  him 
of  on  the  ground  of  the  fraud.     He  de- 
fended the  suit  on    the  ground  of  his 
innocence,  but  unsuccessfully,  both  in  the 
Court  of  first  instance  and  on  appeal,  and 
the  release  was  set  aside.     The  situation 
therefore  was    more  favourable    to    the 
defendant  than  that  of  a  defendant  to  an 
action  to  recover  land  on  the  ground  of 
concealed  fraud.     The  defendant  was  not 
claiming  something  which  he  had  not  got, 
but  only  to  retain  what  he  had  already. 
The  defendant  in  the  suit  to  recover  land 
claims   to  have  a  mere  squatter's  title 
turned  into  a  fee-simple.      Counsel  for 
the    plaintiff  relied  upon   Hugnenin  v. 
Baseley,^*  and  the  defendant's  counsel  did 
not  contest  the  applicability  of  that  class 
of  cases  in  general,  but  argued  that  the 
case  of  principal  and  surety  was  an  excep- 
tion to  the  general  rule.     The  judgment 
of  Vice-Chancellor  Page- Wood  contains 
the  following  passages  :    "  This  case  is 
brought  within  the  broad  principle,  that 
HO  one  can  avail  himself  of  fraud.     As  it 
was  held  in  Huguenin  v.  Basdey^^^  and  the 
other  cases  cited  in  argument,  where  once 
a  fraud  has  been  committed,  not  only  is 
the  person  who  has  committed  the  fraud 
precluded  from  deriving  any  benefit  from 
it,  but  every  other  person  is  so  likewise, 
unless  there  has  been  some  consideration 
moving  from  himself."    And  further  on : 
*^  The  truth  is,  that,  in  all  cases  of  this 
kind,  where  a  fraud  has  been  committed, 
and  a  third  person  is  concerned,  who  was 

(17)  28   L.  J.  Ch.  452;  Johnson,  155.    On 
app.:  4DeG.fcJ.429. 


ignorant  of  the  fraud,  and  from  whom  no 
consideration  moves,  such  third  person  is 
innocent  of  the  fraud  only  so  long  as  he 
does  not  insist  upon  deriving  any  benefit 
from  it ;  but  when  once  he  seeks  to  derive 
any  bene6t  from  it,  he  becomes  a  party  to 
the  fraud."  He  dismissed  the  argument 
founded  upon  the  relation  of  principal 
and  surety  without  hesitation.  On  appeal 
from  this  decision  Lord  Chancellor  Camp- 
bell, in  a  judgment  concurred  in  by  Lord 
Justices  Knight- Bruce  and  Turner,  said  : 
*'  I  consider  it  to  be  an  established  prin- 
ciple that  a  person  cannot  avail  himself  of 
what  has  been  obtained  by  the  fraud  of 
another,  unless  he  not  only  is  innocent  of 
the  fraud,  but  has  given  some  valuable 
consideration."  This  adoption  of  the 
reasoning  of  the  Yice- Chancellor  plainly 
shews  that  the  Court  of  Appeal  intended 
to  treat  Huguenin  v.  Basdey  ^^  as  part  of 
the  settled  law  of  the  Court. 

It  was,  therefore,  well  established,  by 
authoritative  decisions  binding  on  the 
Court  of  Appeal,  and  not  to  be  questioned 
here,  that,  independently  of  the  Beal 
Property  Limitation  Act,  1833,  a  suit  in 
equity  might  have  been  brought  at  any 
time  in  a  case  of  concealed  fraud,  not- 
withstanding that  the  person  sued,  and 
those  through  whom  he  claimed  as  pre- 
decessors in  title,  had  not  been  party  or 
privy  to  the  fraud  at  the  time  when  it 
was  perpetrated.  It  would  be  strange» 
indeed,  if  a  statute  intended  for  the  limi- 
tation of  actions  and  suits  relating  to  real 
property  should  be  found  to  contain  such 
a  substantive  alteration  in  the  law  as  a 
change  when  the  Act  came  into  force  of 
the  fundamental  principles  on  which  suits 
in  equity  in  cases  of  fraud  were  thereto- 
fore tried.  It  has,  however,  always  been 
treated  as  clear  that  no  chauge  in  the 
substantive  principles  of  equity  was  in- 
tended by  the  Act.  I  refer  again  to  the 
facts  of  the  present  case,  and  for  argu- 
ment make  the  supposition  that  the  fraud 
had  been  discovered  and  an  action  brought 
in  the  Other's  lifetime,  but  after  1896. 
The  proof  of  the  fraud  ^and  its  conceal- 
ment would  have  been  simple,  and  the 
father  could  not  in  defence  claim  to  have 
his  squatter's  title  changed  into  a  fee- 
simple  by  virtue  of  his  wife's  fraud  com- 
mitted for  his  benefit  and  known  to  him 
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at  the  trial.  The  death  of  the  father  and 
the  entry  of  the  defendant  could  make  no 
difference. 

The  appellant  construes  section  26  so 
as  to  exclude  all  cases  in  which  the 
defendant  by  himself  or  his  predecessors 
in  title  were  not  before  the  discovery  of 
the  fraud  party  or  privy  to  it.  No 
decided  case  has  been  cited  in  which  this 
construction  has  been  adopted  and  made 
the  ground  of  decision.  If  such  a  case 
were  produced  we  should  have  to  consider 
whether  it  was  binding  on  us  sitting  as  a 
Court  of  Appeal.  Obiter  dicta  of  text- 
writers  and  Judges,  not  always  correctly 
appreciated,  have  alone  been  relied  upon. 
With  regard  to  these  it  is  sufficient  to 
say  that  no  dieta  of  text-writers  or 
Judges,  however  eminent,  if  contrary  to 
fixed  principle  or  the  words  of  a  statute, 
can  have  the  force  of  an  amending  Act  of 
Parliament,  or  absolve  us  from  the  duty 
of  ourselves  applying  the  principle  or 
construing  the  Act.  AH  the  dicta  relied 
upon  depend  more  or  lees  on  the  explana- 
tion of  concealed  fraud  given  by  Yice- 
Ohancellor  Kindersley  in  Fetre  v.  Petre.^ 
That  explanation,  treated  as  referring  to 
the  circumstances  of  that  case,  cannot  be 
questioned.  Treated  as  applying  to  all 
eases,  whatever  their  circumstances,  it 
becomes  a  mere  dictunn,  and  one  that  is 
irreconcilable  with  the  doctrine  of 
Htigtienin  v.  BaaeUyM  There  is  no 
reason  why  the  Vice-Chancellor,  who  cer- 
tainly was  not  ignorant  of  what  the  Court 
of  Appeal  called  in  1859  a  well-established 
principle,  should  have  meant  it  to  be  so 
treated.  All  such  dicta  must  be  inter- 
preted, and  if  necessary  limited,  so  as  to 
accord  with  the  fixed  principle  or  the 
statute  in  question.  One  danger  of  treat- 
ing such  chiter  dicta  as  authorities  is  that, 
if  stated  only  in  general  terms,  one  may 
be  applying  them  to  circumstances  which 
the  authors  never  had  in  mind.  In  other 
words,  we  may  be  treating  as  exhaustive 
what  the  authors  intended  only  to  apply 
to  special  circumstances.  All  the  dicta 
relied  upon  might  be  explained  and 
brought  into  accordance  with  the  whole 
line  of  authorities  by  interpreting  "  fraud 
by  him  or  his  predecessors "  and  similar 
phrases  as  including  fraud  properly  im- 
putable to  him  or  them  whether  originally 


or  at  the  trial.  This  might,  without  legal 
inaccuracy,  be  treated  as  fraud  by  him  or 
them.  Thome  v.  Heard  and  Mwrek  ^'  was 
a  case  in  which  the  construction  of  the 
statute  of  1833  did  not  come  into  ques- 
tion, directly  or  indirectly.  It  depended 
solely  on  the  question  whether  under  the 
Trustee  Act,  1888,  the  trustees  were 
party  or  privy  to  a  fraud  so  as  to  bring 
them  within  the  language  of  the  exception 
contained  in  the  Act. 

In  my  judgment,  the  appeal  ought  to 
be  dismissed. 

Vaughan  Williams,  L.J. —  I  a^rree 
with  the  judgment  of  the  Lord  Chief 
Justice. 

In  my  judgment  a  '^  concealed  fraud," 
to  bring  into  operation  section  26  of  the 
Heal  Property  Limitation  Act,  1833, 
must  be  the  fraud  of  or  in  some  way 
imputable  to  the  person  who  invokes  the 
aid  of  the  Statute  of  Limitations.  It 
seems  to  me  that  the  words  of  section  26 
sufficiently  indicate  that  the  intention  of 
the  Legislature  was  at  the  time  when  it 
enacted  a  legislative  rule  respecting  the 
period  within  which  relief  might  be 
granted  to  those  seeking  to  recover  any 
land  or  rent  of  which  they  might  have 
been  deprived,  to  reserve  to  Courts  of 
equity  that  jurisdiction  which  those  Courts 
had  always  exercised  to  relieve  against 
**  concealed  fraud  "  when  discovered.  The 
right  given  by  the  section  is  a  right  to 
bring  a  suit  in  equity.  The  right  to 
bring  a  suit  in  equity  was  before  the 
statute  based  upon  well-established  prin- 
ciples— principles  which,  to  my  mind, 
clearly  render  it  necessary  that  the  plain- 
tiff in  such  a  suit  should  rely  on  and 
prove  a  "  concealed  fraud  "  which  was  the 
fraud  of,  or  a  fraud  in  some  way  imputable 
to,  the  defendant.  The  plaintiff  had  to 
prove  facts  so  affecting  the  conscience  of 
the  defendant  that  he  ought  not  to  be 
allowed  to  avail  himself  of  the  length  of 
time  fixed  generally  by  the  Statute  of 
Limitations. 

I  think  also  that  the  concealment  most, 
according  to  the  principles  acted  on  by 
Courts  of  equity,  have  been  a  conceal- 
ment by  the  defendant  or  imputable  to 
him,  and  that  the  "  concealed  fraud  "  most 
have  deprived  the  plaintiff  or  his  prede* 
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oessors  in  title  of  the  estate.  There  is  a 
good  deal  of  anthority  as  to  this  to  which 
I  will  refer  shortly.  Bat,  independently 
of  these  authorities,  I  am  justified  in  the 
view  I  have  taken  by  the  fact  that  I  have 
not  been  able  to  find  a  single  case  in 
-which  relief  has  been  granted  in  which 
the  interest  or  estate  held  by  the  defen- 
dant was  not  derived  through  the  fraud. 
Thus  in  Huguenin  v.  Bcueley  ^*  the  wife 
and  children  of  the  defendant,  although 
innocent  of  the  fraud  which  procured  the 
execution  of  the  settlement,  yet  claimed  to 
take  the  benefits  of  that  settlement  thus 
finaudulently  procured.  Bridgman  v. 
Oreen  ^^  and  other  cases  cited  in  the  notes 
to  Huguenin  v.  Basdey  ^^  are  all  cases 
vrhere  the  defendants  relied  for  their  title 
on  that  which  had  been  obtained  by 
fraud.  Thus  in  the  case  of  SchoUfidd  v. 
TemipUr  ^^  the  ground  of  the  decision  was 
that  the  defendant,  a  surety  innocent  of 
the  fraud  by  which  the  principal  debtor 
obtained  a  release,  could  not  in  equity 
avail  himself  of  the  &ct  that  the  principal 
debtor  had  been  thus  released,  because,  if 
you  avail  yourself  of  fraud  in  order  to 
obtain  for  yourself  any  benefit,  you  become 
pairiicepB  criminis  In  the  present  case  it 
is  the  case  not  only  that  neither  the  de- 
fendant nor  the  general  were  parties  to 
the  fraud  of  Mrs.  McOallum,  but  also  that 
neither  the  general  nor  the  defendant 
obtained  or  held  possession  of  the  land  by 
availing  themselves  of  that  fraud.  They 
were  simply  trespassers,  and  there  is 
nothing  against  conscience  in  their  avail- 
ing themselves  of  the  lapse  of  time  during 
which  the  occupation  has  continued  to  the 
exclusion  of  the  plaintiff,  since  such  occu- 
pation was  not  due  to  fraud  or  in  any  way 
connected  with  it.  It  was,  at  worst, 
wrongful  occupation  which  deprived 
plaintiff  of  her  land,  and  not  concealed 
fraud. 

Amongst  the  older  authorities  as  to  the 
jurisdiction  formerly  exercised  may  be 
cited  Ravenden  v.  AtiTieslej/  {Lard)  ^^  and 
Bovoen  v.  Evans  [l848].^®  Upon  fraud 
clearly  established  no  lapse  of  time  will 
protect  the  parties  to  it  or  those  who 
claim  through  them  against  the  jurisdic- 
tion of  the  Court  of  equity  depriving 
them  of  their  plunder. 

(18)  2  H.L.  C.  267. 
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Amongst  modem  authorities  may  be 
cited,  first,  Pelre  v.  Fetre^  in  which 
Vice-Ohancellor  Kindersley  says :  "  what 
is  meant  by  concealed  fraud  %  It  does  not 
mean  the  case  of  a  party  entering  wrong- 
fully into  possession ;  it  means  a  case  of 
designed  fraud,  by  which  a  party,  know- 
ing to  whom  the  right  belongs,  conceals 
the  circumstances  giving  that  right,  and 
by  means  of  such  concealment  enables 
himself  to  enter  and  hold."  This  case  was 
a  decision  on  section  26-  itself.  It  is  sug- 
gested that  the  language  used  by  the 
Vice- Chancellor  is  accounted  for  by  the 
fact  that  in  that  case  he  had  to  deal  with 
a  case  in  which  that  which  was  alleged  as 
a  ''concealed  fraud"  was  chargeable 
against  the  defendant  himself;  but  I  will 
observe  that  Lord  St.  Leonards,  in  his 
Real  Property  SiaUdea  (2nd  ed.  1862), 
adopts  these  words  of  the  Vice-Ohancellor 
as  applying  generally  to  the  meaning  of 
the  words  "  concealed  fraud  "  in  this  sec- 
tion ;  and  Lord  Justice  Kay,  in  his  judgment 
in  WiUis  V.  Howe  {Earl),^  quoting  this  pas- 
sage from  the  judgment  of  Vice-Chancellor 
Kindersley,  treats  the  proposition  therein 
contained  as  a  proposition  of  general 
application  and  not  as  referring  only  to 
the  flEtcts  of  the  particular  case  before  the 
Vice-Chancellor.  He  says :  "  It  is  not 
merely  an  *  unknown  fraud.'  But  the  word 
'  concealed  '  seems  to  indicate  that  there 
were  facts  known  to  the  person  who  enters, 
and  designedly  concealed  by  him  from  the 
real  owner,  which  facts,  if  known,  would 
enable  the  real  owner  to  recover.  The 
deprivation  of  which  the  section  speaks 
in  such  a  case  is  by  the  fraudulent  entry." 
Next  comes  the  case  of  Thorne  v.  Heard 
and  Marah}^  This  was  not  a  case  de- 
cided on  section  26  of  the  Real  Property 
Limitation  Act,  1833,  but  on  the  Trustee 
Act,  1888.  It  is  provided  by  section  8  of 
that  Act,  sub-section  1  (a):  "All  rights 
and  privileges  conferred  by  any  Statute  of 
Limitations  shall  be  enjoyed  in  the  like 
manner  and  to  the  like  extent  as  they 
would  have  been  enjoyed  in  such  action 
or  other  proceeding" — namely,  any 
action,  except  where  the  claim  is  founded 
on  fraud  to  which  the  trustee  was  party 
or  privy — "if  the  trustee  or  person 
claiming  through  him  had  not  been  a 
4 — «*^^Ti     rjij^^  action  therefore  directly 
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laised  the  question,  what  the  rights  of  the 
defendant  were  in  respect  of  a  Statute  of 
Limitation  (21  Jac.  1.  c.  15),  which  con- 
tained no  express  reservation  of  the  juris- 
diction of  equity  ;  in  other  words,  the  case 
directly  raised  the  question  as  to  what 
were  the  limits  within  which  a  Court  of 
equity,  apart  from  statutory  enactment, 
would  restrain  a  defendant  from  setting 
up  the  defence  of  a  Statute  of  Limitations 
or  enforce  the  rights  of  the  plaintiff,  not- 
withstanding the  lapse  of  the  legal  statu- 
tory time,  and  give  effect  to  the  rights  in 
equity  of  the  deprived  owner.  In  this 
case  Lord  Davey  said :  "  In  my  opinion, 
if  fraud,  or  a  non- discovery  of  fraud,  is  to 
be  relied  on  to  take  a  case  out  of  the 
Statute  of  Limitations,  it  must  be  the 
fraud  of  or  in  some  way  imputable  to  the 
person  who  invokes  the  aid  of  the  Statute 
of  Limitations " ;  and  Lord  Chancellor 
Herschell,  although  he  does  not  make  a 
concise  statement  of  principle  like  that 
made  by  Lord  Davey,  yet  clearly  decides 
the  case  on  the  same  principle,  because, 
after  finding  that  there  was  fraud  and 
concealment  by  one  Searle,  he  decides  that 
this  did  not  prevent  the  defendant  from 
raising  the  defence  of  the  Statute  of 
Limitations  because  he,  the  trustee,  was 
not  privy  to  the  fraud  or  the  concealment ; 
and  Lord  Macnaghten  says :  *'  By  a  recent 
and  I  think  a  very  beneficial  change 
of  the  law,  a  trustee  who  has  com- 
mitted a  breach  of  trust  is  entitled  to 
rely  on  the  Statute  of  Limitations  as 
fully  as  anybody  may  do  who  is  not  a 
trustee,  provided  his  conduct  has  been 
free  from  any  taint  of  fraud,  and  provided 
he  has  not  derived  and  is  not  in  a  position 
to  derive  any  personal  benefit  from  the 
transaction  impeached  as  a  breach  of 
trust."  It  is  true  that  in  this  case  no 
part  of  the  property  taken  by  Searle  ever 
came  to  the  hands  of  the  defendant,  of 
whom  Searle  was  neither  the  partner  nor 
the  agent  acting  within  the  scope  of  his 
authority,  and  that  the  only  sense  in 
which  the  defendant  took  the  benefit  of 
the  concealed  fraud  by  Searle  was  that 
he  took  advantage  of  the  &ct  that  Searle, 
by  regularly  paying  the  interest  on  the 
trust  money  which  he  had  stolen,  led  the 
plaintiff  to  remain  ignorant  of  the  breach 
q{  trust  and  to  abstain  from  taking  pro- 


ceedings against  the  defendant  in  respect 
of  it.  In  this  same  case  in  the  Court  of 
Appeal  Lord  Lindley  expresses  himself  in 
the  same  sense  :  first  he  says,  "  The  point 
whether  section  26  applies  only  to  frauds 
committed  by  the  defendant  or  those 
through  whom  he  claims,  or  whether  it 
extends  to  frauds  committed  by  strangers, 
will  be  found  alluded  to  by  Lord  Justice 
Kay"  (in  Willia  v.  Howe  (Earl)  »),  "and  he, 
following  Vice-Chancellor  Kindersley  in 
Petre  v.  Pf^tm^  expressed  his  opinion  that 
the  fraud,  to  avail  the  plaintiff,  must  have 
been  committed  by  the  defendant  or  some 
person  through  whom  he  claimed.  This 
accords  with  Lord  Redesdale's  opinion  in 
ffovenden  v.  Anne$ley  {Lord),^^  He  puts 
the  doctrine  of  concealed  fraud  thus  :  He 
says  that  the  defendant's  conscience  is  so 
affected  that  he  ought  not  to  be  allowed 
to  avail  himself  of  the  statute  or  lapse  of 
time."  Again  in  the  same  case  Lord 
Lindley  says:  "the  equitable  doctrine 
respecting  concealed  fraud  is  based  on  the 
moral  injustice  of  allowing  a  man  to  take 
advantage  of  his  own  fraud  and  conceal- 
ment." 

Having  dealt  thus  fiEur  with  the  basis  of 
the  equitable  doctrine  of  concealed  fraud 
and  with  judicial  opinion  as  to  the  mean- 
ing of  the  words  "  concealed  fraud,"  I  wish 
to  add  that  the  view  of  Lord  Justice  Kay 
that  the  fraud  must  have  deprived  the 
claimant  or  his  predecessors  in  title  of  the 
estate  has  already  been  fully  established 
by  the  judgment  of  Lord  Chancellor 
Herschell  in  Lawranoe  v.  Norrty9  [Lor^  * ; 
and  I  wish  here  to  point  out  two  reasons 
why  the  case  of  Scholefidd  v.  Tempter  ^^ 
has  no  application  in  the  present  case — 
first,  because  in  that  case  the  defendant 
sought  to  take  a  benefit  from  the  very 
fraud  which  he  said  deprived  the  plaintiff 
of  his  right  of  action  against  him  the 
surety,  whereas  in  the  present  case  neither 
the  defendant  nor  the  general  in  any 
sense  adopt  or  seek  to  take  a  benefit  from 
the  fraud  of  the  plaintiffs  mother; 
secondly,  because  the  fraud  of  the  plain- 
tiffs mother  had  nothing  to  do  with  the 
possession  of  General  McCallum  or  the 
depriving  the  plaintiff  of  her  land  :  she 
was  deprived  of  her  land  by  the  possession 
of  her  fiither,  she  was  not  deprived  of  the 
land  by  the  fraud  of  her  mother.    The 
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generals  possession  may  have  been  wrong- 
ful as  against  his  wife,  and  after  his  \Tife's 
death  it  may  have  been  wrongful  as 
against  his  daughter ;  but  in  neither  case 
did  he  obtain  or  hold  possession  by  fraud ; 
and  in  my  judgment  wrongful  posses- 
sion by  a  trespasser  is  not  concealed  fraud 
within  the  meaning  of  the  section. 

As  to  the  facts  of  this  case  I  think  we 
are  all  agreed — ^first,  that  the  posRession 
of  the  general  was  not  the  possession  of 
his  wife — at  all  events,  it  was  not  after 
her  death  ;  secondly,  that  neither  the 
general  nor  the  defendant  was  privy  to 
the  fraud  of  Mrs.  McCallum.  I  think, 
therefore,  that  this  appeal  should  be 
allowed,  and  judgment  entered  for  the 
defendant. 

I  wish  ta  add  one  word  about  Mrs, 
McGallam.  I  think  that  quite  consis- 
tently with  the  evidence  she  may  have 
been  innocent  of  moral  fraud ;  she  may 
well  have  supposed  that  the  conveyance 
to  her  daughter  was  of  no  effect  until  she 
communicated  the  foct  of  the  conveyance 
to  her  daughter  or  delivered  it  to  some 
one  to  hold  for  her.  I  am  not  sure  that 
the  &ct  that  she  did  not  disclose  to  her 
daughter  the  conveyance  which  she  had 
executed  to  her  would  constitute  "con- 
cealed fraud"  if  she  honestly  supposed 
that  the  conveyance  was  of  no  effect. 
€k>unsel  for  the  respondent  opened  his 
case  by  disclaiming  any  charge  of  moral 
fraud.  It  is  true  that  ultimately  he  con- 
tended that  Mrs.  McCallum  must  be 
judged  by  her  acts,  and  that  what  she  did 
was  a  fraud  upon  her  daughter.  I  think 
I  ought  to  say  that  I  am  by  no  means 
satisfied  that  she  was  guilty  of  a  fraud. 
Bat,  taking  the  view  which  I  do  of  this 
case,  it  is  unnecessary  to  determine  whe- 
ther the  plaintiff's  mother  was  guilty  of 
concealed  fraud  within  the  meaning  of 
section  26 ;  but  I  should  hesitate  to  come 
to  that  conclusion. 

Appeal  allowed. 

Solicitors— Field,  Roecoe  &  Co.,  agents  for  Babb 
5c  Co.,  Cheltenham,  for  appellant ;  Joseph  W. 
Asprey,  for  respondent. 

[Reported  by  A.  J.  Spencer y  Esq., 
Ba/rrUter'(U-Law, 
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ELLIOT  V,  NORTH. 


WiU  —  Married  Woman  —  Assent  of 
Husband — Chose  in  Action — Title  of  Hus- 
band— General  Probate  of  WiU  of  Married 
Woman, 

Under  the  old  law  as  it  stood  before  the 
Married  Women*s  Property  Act,  1882,  the 
assent  by  a  husband  to  his  urffe*s  will 
might  be  given  after  her  death.  It  was  not 
necessary  that  it  should  be  given  in  her 
lifetime, 

A  woman  married  in  1863  under  a 
settlement  m>ade  upon  her  mxtrriage  had  a 
power  of  appointment  over  certain  funds* 
/n  1871  Jier  son  by  a  previous  marriage  died 
intestate  without  issue,  and  tliereupon  the 
married  woman  became  entitled  to  a  rever- 
sionary interest  in  certain  personal  estate 
expectant  on  the  determination  of  the  life 
interest  of  the  son^s  widow,  who  was  still 
living.  In  1874  the  married  woman  died, 
having  by  her  unll  appointed  the  defendants 
executors  and  trustees  thereof  and  having 
in  exercise  of  the  power  reserved  to  lier  by 
the  settlement  appointed  the  residue  of  the 
settlement  funds  and  all  other  personal 
estate  which  at  the  time  of  her  decease  she 
had  power  to  appoint  or  dispose  of  by  wSl 
to  be  equally  divided  between  the  deferiday^. 
The  wHl  did  not  expressly  refer  to  fhe  re- 
versionary interest.  The  husband  ^ned -a 
consent  to  letters  of  administrationiJCtiih  l^ 
will  annexed  being  granted  ^to  ihe  de- 
fendants. The  executors  of  his  wi^  brought 
an  cuUion  against  the  defen4^jif>e  io  detgr- 
mine  whether  the  plaint^s,  ^r  ihe  c^- 
feTidants  were  entitled  to  the  repersyma^y 
interest. '--Held,  that  -»^^-  -^  iti^z-  - 
band  had  consented 
reversionary  interest  iii  ^o . 
to  the  defendants,  ^ni  tha^  &ie  effed  oft^e 
grant  of  general  y(idrn^ni8trat^i(i  to  than, 
was  merdy  to  eonetituti^  %tn  .^rtc^ees  fir' 
the  husband  qnd  hie^pef^mcitf^epirem^- 
tives  of  the  reversi^maryHnfef^eit. 

Squib  V,  \YjiL\}^.%yj[i^.Z,7^ 

•••    -.,.[    •..'•({    ici'f-    

Trial  of  ftctioiiio'   ^o    t.io    h.^"  -''■•'^ 
On  Sehru9iy,WfiSmilJci^%sm(m 
Mlmt  .mimed  .4h»i7i(%tttTofil»m«)mMe 
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the  Right  Honourable  Francis  Earl  of 
Guilford. 

By  an  indenture  of  settlement  on  the 
marriage,  dated  February  6, 1863,  certain 
funds,  chattels,  and  other  personal  estate, 
the  absolute  property  of  the  Countess  of 
Guilford,  were  settled  upon  such  trusts 
and  for  such  interests  and  purposes  as  she 
should,  notwithstanding  coverture,  by 
deed  or  will  appoint. 

On  November  10,  1871,  the  Hon. 
Charles  North,  a  son  of  the  countess  by 
her  first  marriage,  died  intestate  and 
without  issue,  and  thereupon  the  countess 
became  entitled  as  one  of  his  next-of-kin 
'  to  a  reversionary  interest  in  certain  per- 
sonal estate  expectant  upon  the  determin- 
ation of  a  life  interest  in  the  son's  widow. 

On  April  8,  1872,  the  countess  mado 
her  will,  by  which  she  appointed  the 
defendants,  the  Hon.  Frederic  Henry 
North  and  Henry  Jeffreys  Bushby, 
executors  and  trustees  thereof,  and  after 
reciting  the  settlement  she  in  exercise  of 
the  power  therein  contained  appointed 
and  bequeathed  to  her  husband,  J.  L. 
Elliot,  certain  specific  funds.  Then,  after 
making  various  other  appointments  in 
exercise  of  the  power,  she  appointed  the 
rest,  residue,  and  remainder  of  the  settle- 
ment funds  ''  and  any  balance  I  may  have 
at  my  banker's  and  all  ready  money  and 
all  and  singular  other  the  personal  estate 
which  at  the  time  of  my  decease  I  shall 
have  power  to  appoint  or  dispose  of  by 
this  my  will  and  which  I  have  not  hereby 
disposed  of  (but  not  including  any  furni- 
ture or  effects  which  at  the  time  of  my 
marriage  were  in  or  about  the  leasehold 
house  in  Grosvenor  Street  then  belonging 
to  me)  unto  and  equally  between"  the 
defendants. 

On  April  16,  1874,  the  countess  died. 

On  May  19,  1874,  J.  L.  Elliot  signed  a 
general  consent  to  the  grant  of  letters  of 
administration  with  the  will  annexed. 
The  document  recited  that  the  countess 
died  on  April  16, 1874,  having  during  her 
coverture  with  J.  L.  Elliot,  by  virtue  of 
certain  powers  and  authorities  given  to 
and  vested  in  her  by  an  indenture  of 
settlement  and  of  other  powers  and 
authorities  her  enabling,  made  and 
executed  her  last  will  and  testament  and 
thereof  appointed  the  defendants  execu- 


tors, and  proceeded  as  follows :  ''  And 
whereas  I  the  said  John  Lettsom  Elliot  as 
the  lawful  husband  of  the  said  deceased 
am  the  sole  person  entitled  to  her  personal 
estate  and  effects  over  which  she  has  no 
disposing  power  and  concerning  which  she 
is  dead  intestate.  Now  I  the  said  John 
Lettsom  Elliot  of  No.  70  Connaught 
Place  Hyde  Park  in  the  County  of 
Middlesex  Esquire  do  hereby  declare  that 
I  expressly  consentthat  letters  of  adminis- 
tration with  the  will  annexed  of  all  and 
singular  the  personal  estate  and  effects  of 
the  said  deceased  be  committed  and 
granted  to  the  said  Frederic  Henry 
North  and  Henry  Jeffreys  Btishby  the 
executors  named  in  the  said  will." 

On  June  2,  1874,  administration  with 
the  will  annexed  was  granted  to  the 
executors  by  the  Court  of  Probate.  The 
grant  was  "  of  all  and  singular  the  per- 
sonal estate  and  effects  of  the  said  de- 
ceased," and  contained  the  following 
statement :  "  The  said  John  Lettsom 
Elliot  having  consented." 

On  September  17,  1898,  J.  L.  Elliot 
died,  without  having  taken  any  step  to 
reduce  the  reversionary  interest  into 
possession,  having  by  his  will  dated 
June  8,  1892,  appointed  the  plaintiffs 
executors  thereof. 

The  widow  of  Charles  North  was  still 
living. 

This  was  an  action  brought  by  the 
plaintiffs  as  the  executors  of  J.  L.  Elliot 
against  the  defendants  as  the  administra- 
tors cum  testameTUo  annexo  of  the  countess, 
claiming  a  declaration  that  the  defendants, 
as  such  administrators  cum  teatamento 
annexoy  held  all  or  any  the  share  of  the 
Countess  of  Guilford  in  the  personal 
estate  of  Charles  North,  commonly 
called  the  Honourable  Charles  North,  de- 
ceased, and  all  or  any  rights  she  might 
have  had  thereto,  subject  to  the  life 
interest  therein  of  the  widow  of  the  said 
Charles  North,  in  trust  for  the  said  J.  L. 
EUiot,  deceased,  and  now  held  the  same 
in  trust  for  the  plaintiffs  as  his  execu- 
tors, and  for  an  order  in  such  terms  as  to 
the  Court  should  seem  proper  under  the 
circumstances  directing  the  defendants  to 
assign,  convey,  and  make  over  unto  the 
plaintiffs  all  the  said  share  and  rights  of 
the  Countess  of   Guilford,  deceased,  in 


Digitized  by 


Google 


Tou  70.] 


CHANCERY  DIVISION. 


219 


Elliot  v.  Nosth. 

the  personal  estate  of  the  said  Charles 
North,  subject  to  the  hfe  interest  therein 
of  his  widow. 

W.  F.  ffamilUm,  Q.C.,  and  J.  W.  Brodie 
Innefy  for  the  plaintiffs,  the  legal  personal 
representatives  of  J.  L.  Elliot. — ^The  hus- 
bcuid  never  gave  his  assent  to  the  will  of  his 
wife  dealing  with  the  reversionary  interest. 
Under  the  old  law  as  it  stood  before  the 
Married  Women's  Property  Act,  1882, 
on  the  death  of  a  wife  leaving  her  husband 
her  surviving  the  whole  of  her  personal 
property  vested  in  him,  although  in  order 
to  enable  him  to  give  a  good  discharge  for 
it  it  was  necessary  that  he  should  take 
oat  administration  to  her  estate.  To 
enable  a  married  woman  to  make  a  will  it 
was  necessary  that  her  husband  should 
consent  during  her  lifetime  to  the  par- 
ticular will,  and,  as  that  consent  was  re- 
vocable, it  was  also  necessary  that  he 
should  consent  to  the  will  after  her  death 
or  to  probate  being  granted  to  the  execu- 
tors, otherwise  the  beneficial  interest  in 
the  property  vested  in  him  in  equity  at 
her  death.  But  assuming  in  the  present 
case  that  the  subsequent  assent  of  the 
husband  to  the  will  was  sufficient,  then 
inasmuch  as  the  husband  during  her  life- 
time had  given  no  consent  to  her  disposing 
of  the  reversionary  interest,  the  married 
woman  had  no  power  at  the  time  of  her  < 
death  to  dispose  of  it,  and  therefore  on  the 
construction  of  the  will  the  gift  by  her  of 
all  residuary  property  over  which  she  had 
any  disposing  power  at  her  death  did  not 
psss  the  reversionary  interest.  That 
being  so,  the  consent  of  the  husband  to  the 
^rant  of  administration  with  the  will  an- 
nexed to  the  executors  of  the  wife  did  not 
deprive  him  of  the  beneficial  interest  in 
the  reversionary  interest.  The  effect  of 
the  grant  to  the  executors  was  to  consti- 
tute them  trustees  of  the  reversionary 
interest  for  the  husband — Squib  v.  Wyn 

il7l7y    Humphrey    v.    BuUen     [i737],* 
^Uioi  V.  Collier  [1747],^  Smart  v.  Tranter 
riS90],^  Brook  V.  TurTier  [i676],®and  Maaa 

(1)  1  P.  Wms.  378. 

(2)  1  Atk.  458. 

(3)  3  Atk.  526. 

(4)  59  L.  J.  Ch.  368 ;  43  Ch.  D.  587. 

(5)  2  Mod.  170. 


V.  Sheffield  [i845].^  It  is  true  that  in 
Fane,  Ex  parte  [l848],^  a  married  woman 
made  a  will  disposing  of  a  fund  which  she 
had  a  power  so  to  dispose  of,  and  of  another 
fund  as  to  which  she  had  no  such  power, 
and  appointed  her  husband  executor,  who 
proved  the  will  generally,  and  it  was  held 
that  the  will  was  valid  as  being  made  ex 
aaseneu  viri.  But  that  case  is  very  shortly 
reported,  and  no  facts  are  given.^ 

Prior  to  1887  the  practice  of  the  Pro- 
bate Court  with  reference  to  the  granting 
of  probate  of  the  will  of  a  married  woman 
was  to  make  a  general  grant  to  the 
husband,  if  he  assented  to  the  will,  of  all 
the  deceased's  property ;  but  if  he  did  not, 
then  to  grant  probate  to  the  executors  of 
the  will  limited  to  the  property  over 
which  the  married  woman  had  a  disposing 
power,  and  to  grant  to  the  husband,  if  he 
desired  it,  administration  eceterorumsee 
Coote's  Practice  of  the  Court  of  Probate 
(3rd  ed.  1860),  p.  41.  That  practice  was, 
however,  altered  in  1887,  and  under  the 
present  practice  a  grant  to  a  husband  of 
probate  of  the  will  of  his  wife  does  not 
necessarily  operate  as  an  assent  to  the 
will  as  a  disposition  of  property  which  she 
had  no  right  to  dispose  of  by  will  without 
his  assent — Atkinsony  In  re;  Waller  v. 
Aikineon  [l899].^ 

[On  this  point  they  also  referred  to 
WiUock  V.  Noble  [J875]  ^^  and  Price,  Inthe 
goods  of  [UBiy^] 

But  assummg  that  the  consent  of  the 
husband  to  a  general  grant  of  administra- 
tion with  the  will  annexed  to  the  execu- 
tors amounted  to  an  assent  to  the  will, 
such  assent  no  more  affected  the  beneficial 
interest  than  a  grant  of  general  probate 
of  a  will  would  do  under  the  present 
practice. 

Hughes,  Q.C,  and  Gregson,  for  the  de- 
fendants, the  executors  of  the  wife's  will. 
— ^The  assent  by  the  husband  to  a  general 

(6)  1  Bob.  Bee.  364  ;  10  Jur.  417. 

(7)  16  Sim.  406. 

(8)  A  certified  copy  of  the  petition  in  that 
case  was  produced  in  Coort,  from  which  it 
appeared  that  the  husband  assented  to  the  will 
in  the  lifetime  of  the  wife,  and  took  a  benedt 
under  it. 

(9)  67  L.  J.  Ch.  349,  360 ;  C8  L.  J.  Ch.  404, 
406 ;  [1898]  1  Ch.  637,  641 ;  [1899J  2  Ch.  1,  6. 

(10)  44  L.  J.  Ch.  345  ;  L.  B.  7  H.L.  580. 

(11)  56  L.  J.  P.  72 ;  12  P.  D.  137. 
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grant  of  administration  with  the  will  an- 
nexed to  the  executors  was  an  assent  to 
the  will,  and  they  are  entitled  to  the 
reversionary  interest  as  part  of  the  wife's 
estate.  The  wife  had  a  disposing  power 
by  will  with  the  assent  of  her  husband, 
and  that  assent  might  be  given  at  any 
time  up  to  the  date  of  probate.  The 
material  assent  was  the  assent  after  the 
wife's  death,  as  an  assent  given  during  her 
lifetime  might  be  revoked.  And  it  has 
been  held  that  the  death  of  the  husband 
during  the  lifetime  of  the  wife  operated 
as  a  revocation  of  the  assent — WiUoek  v. 

[Buckley,  J. — The  wife's  will  took 
effect  because  the  husband  was  content  to 
stand  aside.] 

The  effect  of  the  husband's  assent  was 
so  put  by  Lord  Selbome  in  Noble  v. 
WiUoek  [1873],'*  when  that  case  was  before 
the  Court  of  Appeal. 

The  most  conclusive  form  of  consent  by 
the  husband  is  where  he  either  proves  the 
wife's  will  himself  or,  as  in  this  case, 
consents  to  other  persons  doing  so. 

The  reversionary  interest  was  pro- 
perty of  which  she  had  power  to  dispose 
with  certain  consent.  It  is  a  perfectly 
accurate  use  of  language  to  say  that  a 
person  has  power  to  dispose  of  property 
which  he  has  power  to  dispose  of  with 
certain  consent.  There  is  little  doubt 
here  that  the  countess  intended. to  dis- 
pose of  property  not  covered  by  her  power 
of  appointment. 

[They  refen  ei  to  Chappell  v.  Charlton 
[lS87y^  DePfadsl,  In  the  goods  of  [\S67y* 
and  Hawkins  on  Wills,  p.  28  ] 

BcTGKLBY,  J.,  stated  the  facts,  and  con- 
tinued: The  question  in  this  action  is 
whether,  as  between  the  plaintiffs,  as  the 
legal  personal  representatives  of  J.  L. 
Elliot,  and  the  defendants,  as  the  legal 
personal  representatives  of  the  Countess 
of  Guilford,  the  plaintiffs  or  defendants 
are  entitled  to  the  reversionary  interest 
in  question. 

Apart  from  the  will,  and  the  construc- 
tion of  the  will,  one  or  two  things  in  the 

(12)  42  L.  J.  Ch.  681,  683;  L.  R,  8  Ch.  778, 
789. 
(ia)  66  L.  J.  P.  73. 
(14)  37  L.  J.  P.  &  M.  2 ;  L.  R.  1  P.  &  D.  464. 


outset  I  apprehend  are  plain.     When  the 
Countess  of  Guilford  died  on    April  16, 
1874,  entitled  to  this  reversionary  interest, 
the  right  to  it  vested  in  her  surviving 
husband,  and  he  was  entitled  to  take  it, 
and  was  master  of  it,  and  could  give  a 
discharge  for  it,  if  he  took  out  letters  of 
administration  to  his  wife  s  estate.    This 
also,  I  think,  is  plain  :  that  if  he  did  not 
take    out    administration   to   his    wife's 
estate,     but     somebody    else     did,    the 
person  who  so  took  out  administration 
would  be  a  trustee  for  him.     After  the- 
Statute  of  Distributions  (22  &  23  Car.  2. 
c.  10)  had  been  passed  a  doubt  seems  to 
have  arisen  as  to  what  was  the  effect  of 
that  statute  upon  the  rights  of  surviving 
husbands  in  respect  of  their  wives*  per- 
sonal estate,  and  accordingly  there  was  ap- 
pended to  the  Statute  of  Frauds  (29  Car.  2. 
c,  3) — a  place  where  one  would  scarcely 
expect  to  find  it — a  section  (section  24) 
which  provided  that  for  the  purpose  of 
explaining  the  Statute  of  Distributions,  it 
was  declared  *'  That  neither  the  said  Act,, 
nor  anything  therein  contained,  shall  ba 
construed  to  extend  to  the  estates  oi feme- 
coverts  that  shall  dye  intestate,  but  that 
their  husbands  may  demand  and  have- 
administration  of  their  rights,  credits,  and 
other  personal  estates,  and  recover  and 
enjoy  the  same,  as  tbey  might  have  done 
before  the  making  of  the  said  Act."  Ther& 
are  authorities,  beginning  with  *  Squib  v. 
W^/n,^   and    extending  to  ffumphref/  v. 
BuUen  ^  and  Elliot  v.  Collier,^  from  which 
it  is  quite  plain  that  the  reversionary  inte- 
rest of  the  wife  vests  in  the  surviving  hus- 
band immediately  upon  her  death,  even 
before  he  has  taken  administration  to  her  ; 
that  her  next-of-kin  have  no  right  under 
the  Statute  of  Distributions  to  it  at  all ; 
that  the  husband  is  the  person  entitled ; 
and  that,  whether  he  or  somebody  else  takes 
out  administration,  the  beneficial  interest 
in  the  wife's  personal  estate  is  vested  in. 
him.    Those  cases  were  reviewed,  and  the 
last  authority  upon  them  is  to  be  found  in 
Smart  v.  Tranter* 

Now,  that  proposition  I  do  not  under- 
stand to  be  disputed,  but  say  the  defen- 
dants :  A  wife,  under  the  old  law,  could 
always  make  a  will  of  personal  estate  with 
the  assent  of  her  husband,  and  the  hus- 
band in  this  case  has  assented  by  signing 
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4itie  consent  of  May  19,  1874.  Against 
ihat  counsel  for  the  plaintiff  have 
nought  to  argue  that  the  assent  of  the 
kosband  must  be  given  in  the  lifetime  of 
'the  wife.  I  do  not  think  that  any  such 
(Proposition  can  be  maintained.  I  think 
^hat  the  doctrine  rests  upon  this,  that  the 
wife  under  the  old  law,  being  a  person 
oncapable  of  disposing  of  her  personal 
property,  was  nevertheless  treated  as  being 
-A  person  who  could  dispose  of  it  if  the 
4kusband,  who  was  absolutely  entitled  if 
.-she  did  not  dispose  of  it,  was  content  to 
stand  aside.  He  could  stand  aside  by  a 
•consent  given  in  her  lifetime  if  he  were 
so  minded;  but  he  might  revoke  that 
•consent  at  any  time  he  liked,  and  if 
he  did  revoke  his  consent,  the  will 
would  not  have  any  effect.  Up  to  the 
'veiy  time  when  the  wife  was  in  extremis 
^e  could  revoke  the  consent  if  previously 
^ven,  or  could  refuse  to  give  it.  If  she 
was  dead  he  could,  by  taking  certain  steps, 
<treat  her  will  as  being  an  effectual  will  so 
.as  to  pass  the  property  adversely  to  him, 
^though  he  could  have  taken  up  a  differ- 
ent attitude.  Now  that,  I  think,  is  plain, 
not  so  much  from  FanCy  Ex  parte,''  as 
ceported,  as  from  the  way  in  which,  I 
understand,  that  authority  has  ever  since 
been  used.  I  need  not  go  further  than 
^o  state  that  in  the  case  of  Atkinson,  In 
re;  Waller  v.  Atkinson,^  the  law  was 
ftreated  as  being  such,  and  I  need  scarcely 
say  that  it  is  binding  on  me.  In  that 
-case  Mr.  Justice  Stirling  said  this :  "  The 
^|uestion  under  these  circumstances  is, 
I)oes  the  probate  by  the  husband  of  this 
will  operate  as  an  assent  by  him ) " — the 
probate  by  the  husband  of  the  will  was 
^f  course  an  act  done  after  the  death  of 
the  wife — "  Under  the  old  practice  I 
-think  it  was  settled  that  it  did  so  operate. 
The  case  of  Fane,  Ex  parted  is  an  autho- 
•rity  to  that  effect.  There  the  husband, 
iluiving  the  option  of  having  the  will 
.proved  so  fur  as  it  was  an  effectual  dis- 
position of  property  and  taking  the  grant 
•of  administration  coeterorum,  chose  to 
^nrove  the  will  generally,  and  it  might 
very  well  be  held  that  that  was  an  assent 
to  the  will."  In  the  Appeal  Court  Lord 
Lindley,  who  was  then  the  Master  of  the 
£olls,  put  it  even  more  plainly.  He  said  : 
^'as   I   understand  the  authorities,  the 


husband  is  at  liberty  during  the  life  of  his 
wife  to  license  her  to  make  a  will  and  to 
revoke  that  licence,  but  if  after  her  death 
he  has  really  assented  to  her  will  he  can- 
not revoke  it.  Now,  before  Mr.  Justice 
Stirling  the  case  was  argued  upon  the 
question  whether  the  husband  had  as- 
sented, and  the  plaintiffs  relied  mainly 
upon  the  ground  that  he  had  proved  the 
will  in  general  form  in  May,  1892,  and 
no  doubt  under  the  old  law  that  would 
have  been  an  assent  to  the  will."  Lord 
Lindley  did  not  mean  an  assent  to  the 
will,  which  could  have  no  effect,  but  an 
effectual  assent  to  the  will  so  as  to  give 
validity  to  a  disposition  made  by  the 
wife  which  otherwise  would  have  been 
invalid.  I  consider,  therefore,  that  here 
an  assent  given  by  Elliot,  after  the  death 
of  the  countess,  to  her  will,  if  it  were  a 
will  disposing  of  this  reversionary  interest, 
would  have  been  such  as  to  constitute 
that  an  effectual  disposition.  But  now 
what  took  place  was  this:  The  will  in 
question  was  proved  on  June  2,  1874. 
At  that  time  the  practice  of  the  Pro- 
bate Court  was  different  from  what  it 
now  is.  Under  the  then  existing  pro- 
cedure the  Court  of  Probate  would  grant 
probate  of  a  married  woman's  will  limited 
to  property  over  which  she  had  a  power 
of  disposal,  and  then  would  make  a  grant 
of  administration  ooeterorum  to  the  hus- 
band. That  practice  was  altered  in  April, 
1887.  The  practice  is  now  to  make  one 
grant.  On  May  19,  1874,  however,  the 
practice  then  being  such  as  I  have  stated, 
Elliot  signed  this  consent,  and  this  is  what 
is  relied  upon  as  being  his  consent  to  his 
deceased  wife's  will  so  far  as  it  was  a  dis- 
position of  property  of  which  she  could  not 
dispose  except  with  his  consent.  [His  Lord- 
ship then  referred  to  the  terms  of  the  con- 
sent, and  said  that  the  recital  that  J.  L. 
Elliot  as  the  lawful  husband  of  the  deceased 
was  the  sole  person  entitled  to  her  per- 
sonal estate  and  effects  over  which  she 
had  no  disposing  power,  and  concerning 
which  she  was  dead  intestate,  plainly 
meant  that  he  was  the  person  entitled  to 
property  of  which  she  died  intestate — 
namely,  property  over  which  she  had  no 
disposing  power  under  that  settlement 
which  had  been  mentioned.  He  continued :] 
Upon  that  consent  a  grant  of  administra- 
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tion  with  the  will  annexed  was  made  by 
the  Probate  Court.  [His  Lordship  read 
the  grant,  and  continued :]  Now,  what 
was  the  consent  ?  It  seems  to  me  that 
it  was  a  consent  by  the  husband,  who 
would  otherwise  have  been  entitled  to  a 
grant  cceterorumf  to  a  general  grant  of 
administration  to  the  defendants  of  all 
and  singular  the  personal  estate  and 
efiects  of  the  deceased — namely,  both 
those  over  which  she  had  a  testamen- 
tary power  and  those  to  which  he  was 
entitled  as  the  sole  person  entitled  to 
her  personal  estate  and  effects  over 
which  she  had  no  disposing  power,  and 
concerning  which  she  died  intestate.  In 
other  words,  so  &r  as  regards  the  pro- 
perty that  was  not  included  in  the  power, 
it  was  an  assent  by  the  person  who  was 
entitled,  according  to  the  practice  of  the 
Probate  Court,  to  take  administration — 
namely,  the  husband — to  a  grant  of  ad- 
ministration to  somebody  else.  If  that  is 
so,  it  falls  within  Squib  v.  Wyn,^  and 
those  cases  to  which  I  have  referred, 
and  the  person  who  does  so  get  adminis- 
tration is  a  trustee  for  the  husband,  who 
is  the  person  beneficially  entitled. 

Then  it  is  said  that  as  matter  of  con- 
struction the  will  has  a  larger  effect  than 
that  which  I  have  attributed  to  it.  [His 
Lordship  referred  to  the  will,  and  stated 
that  it  was  pleaded  and  admitted  that  the 
testatrix  had  a  balance  at  her  banker's 
which  formed  part  of  her  separate  estate, 
and  of  which  she  could  dispose ;  and  con- 
tinued :]  It  has  been  argued  for  the  de- 
fendants that  the  residuary  gift  was  a 
disposition  purporting  to  be  made  by  the 
lady  of  property  not  included  in  the 
settlement,  but  property  of  which  she 
could  only  dispose  with  the  consent  of  her 
husband.  In  my  opinion,  that  is  not  the 
true  construction  of  this  will.  It  is  '^  all 
and  singular  other  the  personal  estate 
which  at  the  time  of  my  decease  I  shall 
have  power  to  appoint  or  dispose  of  and 
which  I  have  not  hereby  disposed  of"; 
that  is  to  say :  "  I  have  made  certain  dis- 
positions under  my  testamentary  power, 
and  if  I  have  not  exhausted  the  whole  of 
that,  or  disposed  of  all  my  separate  estate, 
then  I  dispose  of  anything  else  which 
I  can  dispose  of  by  this  my  will."  Now, 
as  regards  this  reversionary  interest,  was 


it  property  which  at  the  time  of  her 
decease  she  could  dispose  of  by  that  her 
will)  I  answer,  no.  The  husband  had 
given  no  assent  in  his  lifetime  to  her  dis- 
posing  of  it,  and  she  could  not  sit  down 
and  make  her  will  disposing  of  this  a» 
property  which  was  within  her  powers  of 
disposition  at  the  time  of  her  decease. 
Whether  her  will  could  operate  or  not 
must  depend  upon  whether  ex  past  fa/dto- 
the  husband  chose  to  do  an  additional 
thing — namely,  to  divest  himself  of  hi» 
right  to  have  that  property,  and  say, 
'*  Notwithstanding  that  it  is  mine  I  agree 
to  its  being  treated  as  if  it  were  yours 
and  as  if  you  could  dispose  of  it  by  your 
will."  I  do  not  think  that  £alls  as  matter 
of  construction  within  this  will. 

I  notice  that  Lord  Lindley,  in  the 
case,  to  which  I  have  referred,  of  AUdn- 
8on^  In  re  ;  WcUler  v.  Atkinaon^  after- 
the  passage  which  I  have  read,  where 
he  says  that  under  the  old  law  a  pro- 
bate by  the  husband  of  the  will  would 
be  an  assent  to  the  will,  goes  on  to  say 
this :  "  It  could  not  of  course  affect  the 
construction,  but  it  would  have  been  an 
assent."  Now  it  appears  to  me  that  what 
I  am  asked  to  do  here  by  the  defendants^ 
is  to  say  that  the  fact  that  the  hus- 
band subsequently  assented  to  somebody 
having  administration  of  the  whole  estate 
— ^which,  for  the  purposes  of  my  judgment, 
I  treat  as  being  the  same  thing  as  if  he 
proved  the  will  himself^was,  for  the 
purpose  of  construction,  a  thing  which 
enlarged  the  words  of  disposition  in  his^ 
wife's  will.  I  do  not  think  it  can  have 
that  effect.  If  she  had,  in  so  many  words,. 
said,  "  I  dispose  of  the  reversionary  in- 
terest to  which  I  am  entitled  expectant 
on  the  decease  of  my  son's  widow,"  and 
then  the  husband  had  assented  to  that,  to- 
my  mind  the  question  would  have  been  an 
entirely  different  one.  It  appears  to  me 
that  here  there  has  been  no  assent  by  the 
husband  to  this  will  as  disposing  of  the 
property  of  which,  but  for  hin  assent,  there 
would  have  been  an  intestacy  by  the  wife, 
because  the  form  of  consent  excluded  that^ 
and  also,  as  matter  of  construction,  I 
think  the  will  itself  does  not  include  it. 
It  appears  to  me,  therefore,  that  the 
plaintiffs  are  right.  What  they  ask  is  a 
declaration  that  the  defendants,  as  the 
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^fe'B  legal  personal  representatives,  held 
this  revendonary  interest  in  trust  for  the 
husband,  and  now  hold  it  in  trust  for  the 
plaintiffs  because  he  is  dead .  I  think  they 
are  entitled  to  that  declaration. 

Then  as  to  costs.  The  defendants  are 
administrators,  but  it  is  not  suggested 
that  there  are  any  debts.  The  estate  is 
clear,  and  the  defendants  are  here  not  as 
administrators,  but  as  residuary  legatees, 
claiming  this  fund  as  their  own.  I  have 
held  that  they  are  wrong,  and  that  the 
plaintiffd  are  right.  The  costs  must  follow 
the  event,  and  the  defendants  must  pay 
the  costs  of  the  action. 


Solicitors — Patce  k  Cross,  for  plaintiffs ;  Boodle, 
Hatfield  tc  Co.,  for  defendants. 

^Reported  hy  W,  Iviniey  Cook^  Etq., 
Barrigter-aULait. 


Fabwell.  J.    1 

1900  (COOK  V,  MrrcHAM  com- 

Not.  16, 16,20.3     *^  o^^^^^''^^- 

Metropclitan  Common — Land  Included 
ta  Schema — Claim  of  Alleged  Owner — 
Lapse  of  Time — MetropoUtan  Commons 
Aa,  1866  (29  <^  30  Vict.  c.  122),  and  1869 
(32  d:  33  Vict,  c,  107)— Mttropditan 
Commons  (Miteham)  Sftfplemental  Act^ 
1891  (54  d:  55  Vict,  c,  xxtfi,),  s,  37. 

Where  a  certain  piece  of  land  was  in- 
cluded in  a  scheme  (made  in  1890  under 
the  Metropolitan  Commons  Ads,  1866  and 
1869,  and  conjirmed  hy  Act  of  Parliament 
in  1891),  and  in  the  plan  embodied  unth 
the  schemSy  as  portion  of  the  coTnmon  sub- 
ject to  such  scheme,  and  a  person  nine 
years  afterwards  brought  an  action  against 
the  conservators  claiming  to  he  entitled  to 
the  piece  of  land  in  fee-simple^  it  was  hdd 
that  the  indusion  of  such  land  in  the 
sdheme  and  plan  was  conclusive  that  the 
land  formed  part  of  the  common,  and  that 
the  aUeged  owner  was  debarred  from  assert- 
ing any  title  to  the  land. 

Section  14  of  the  Metropolitan  Commons 
Act,  1866,  which  requires  every  scheme  to 
state  (he  rights  affected  hy  it^  refers  to  all 
riffhts  of  property  claimed  in  respect  of 


land  comprised  in  a  common,  and  not 
merely  to  rights  in  or  owr  the  common  as 
such. 

The  plaintiff  in  this  action  claimed  to 
be  the  owner  in  fee-simple  of  a  small 
piece  of  land  at  Miteham  which  had  been 
conveyed  to  him  on  November  14,  1899. 
The  defendants  had  been  constituted 
Conservators  of  Miteham  Common  by  a 
scheme  under  the  Metropolitan  Commons 
Acts,  1866  and  1869,  which  was  sanc- 
tioned by  the  Board  of  Agriculture  on 
December  31,  1890,  and  confirmed  by  the 
Metropolitan  Commons  (Miteham)  Sup- 
plemental Act,  1891,  which  received  the 
Royal  assent  on  May  11,  1891.  The  piece 
of  land  in  question  had  originally  formed 
part  of  the  waste  of  the  manor  of  Tamworth 
and  Biggin,  and  had  been  granted  to  the 
predecessors  in  title  of  the  plaintiff  in 
1855,  and  was  included  in  the  scheme 
and  the  plan  embodied  therewith  as  a  por- 
tion of  the  common  subject  to  the  scheme.. 
The  plaintiff  alleged  that  such  inclusion 
was  wrongful  and  vXtra  vires,  and  that 
the  defendants  had  recently  erected  notice- 
boards  in  derogation  of  his  rights,  and  be 
claimed  "a  declaration  in  assertion  and 
maintenance  of  his  title  as  freehold  owner 
of  the  pink-coloured  piece  of  ground  in 
the  pleadings  mentioned,  and  in  particular 
a  declaration,  that  the  said  piece  of  ground, 
although  os*«nsibly  comprised  in  and 
subject  to  the  regulation  scheme  in  the 
pleadings  mentioned,  is  not  in  fact  com- 
prised in  or  subject  to  that  scheme,'*  and 
''an  injunction  against  the  defendants, 
the  conservators,  their  servants  and 
agents,  restraining  them  from  continuing 
the  notice-boards  in  the  pleadings  men- 
tioned (and  the  stays  and  supports  there- 
of) upon  and  in  the  soil  of  the  plaintiff's 
said  piece  of  land  ;  an  injunction  against 
the  defendants  and  their  solicitors  or 
other  their  agents  restraining  them  from 
continuing  to  cloud  the  plaintiff's  title  by 
permitting  their  said  scheme  (or  the  map 
or  plan  attached  thereto)  to  represent 
that  the  plaintiff's  said  piece  of  land  is 
comprised  in  or  subject  to  the  said 
scheme." 

The  defence  was  that  even  if  the  plain- 
tiff or  his  predecessors  at  any  time  had 
any  title  to  the  piece  of  land  he  was  not 
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entitled  to  relief,  because  the  piece  of 
land  was  at  the  date  of  the  scheme,  and 
still  was,  a  common  within  the  meaning 
of  the  Acts  of  1866  and  1869,  and  that 
the  effect  of  those  Acts  and  of  the  scheme 
was  to  debar  the  plaintiff  from  asserting 
any  title  to  the  piece  of  land. 

The  action  now  came  on  for  trial,  and 
a  number  of  witnesses  were  called  to 
prove  acts  of  ownership  on  the  part  of 
the  plaintiff's  predecessors  in  title. 

Upjohn,  Q.C,  and  Archibald  Brovm, 
for  the  plaintiff. — The  plaintiff's  property 
is  not  affected  by  the  scheme.  He  is 
within  the  protection  of  the  saving  clause, 
clause  37. 

Butcher  J  Q.C,  and  Atuten-CartmeU, 
for  the  defendants. — According  to  the 
scheme  the  land  in  question  forms  part  of 
the  common.  The  scheme  being  con- 
firmed by  Parliament  is  conclusive,  and 
overrides  any  rights  which  the  plaintiff 
may  have  in  respect  of  the  land.  The 
plaintiff  has  mistaken  his  remedy.  Under 
clause  37  of  the  scheme,  which  is  founded 
upon  and  must  be  read  with  section  15  of 
the  Act  of  1866,  the  remedy  is  by  way  of 
compensation  for  any  rights  of  a  profit- 
able or  beneficial  nature  over  or  affecting 
the  common  which  may  be  interfered 
with  by  the  scheme.  If  the  plaintiff  can 
prove  that  he  has  a  freehold  interest  in 
the  land  he  will  be  entitled  to  compensa- 
tion. Section  15,  which  is  absolutely 
general  in  its  terms,  is  not  in  any  way 
limited  by  section  14,  those  sections  being 
quite  independent  of  one  another.  Private 
rights  are  most  carefully  protected  by  the 
Act,  which  requires  the  utmost  publicity 
in  the  framing  and  confirmation  of  every 
scheme.  In  the  present  scheme  the  rights 
of  certain  persons  who  claimed  freehold 
sites  are  reserved  to  them — clauses  38 
and  39.  The  Act  was  passed  for  the 
benefit  of  the  public,  and  no  scheme  could 
possibly  be  effective  if  the  conservators 
had  to  make  good  their  title  to  every 
piece  of  land  included  in  the  scheme  and 
the  map  or  plan  embodied  therewith. 
When  once  the  scheme  has  been  confirmed 
by  Parliament  it  is  too  late  for  any  person 
to  claim  that  land  included  in  such 
scheme  does  not  form  part  of  the  common. 
The  Act    is    express    in  its  terms.     A 


private  Act  of  Parliament  will  not  be 
construed  so  as  by  mere  general  terms  to 
take  away  the  property  of  any  person, 
unless  the  provisions  of  the  Act  have 
been  brought  under  his  notice  prior  to 
the  passing  of  the  Act — Bradford  Cor- 
porcuion  v.  Picklea  [iswl.^  That  has 
been  done  in  this  case.  The  plaintiff  is 
in  effect  asking  the  Court  to  restrain  the 
defendants  from  doing  what  the  Act 
requires  them  to  do — that  is  to  say,  to 
preserve  the  common  from  any  trespass 
or  encroachment. 

The  case  is  covered  by  ChialehurH 
Common  Conservators  v,  Newton  [issr].^ 

(1)  64  L.  J.  Oh.  759  ;  [1896]  A.C.  687. 

(2)  1887.     )CHISLEHUBST    COMMON     COK- 
July  15.  {        SBBVATOBS  V,  NEWTON. 

Chittt,  J. — The  plaintifEs,  the  conservators, 
complain  of  a  wrong^al  (as  they  say)  encroach- 
ment upon  a  part  of  the  Chislehoist  Common 
which  is  placed  ander  their  care  by  virtue  of  an 
Act  of  Parliament;  and  the  defendant,  who 
admits  in  point  of  fact  that  he  has  done  what 
he  is  alleged  to  have  done,  says  that  the  ground 
on  which  he  has  placed  the  encroachment  is  his 
own  private  property.  To  that  the  conservators 
say  that,  according  to  the  terms  of  the  Act  of 
Parliament,  this  property  is  included  within  the 
area  of  the  common  of  which  they  are  con- 
servators. 

The  question  turns  upon  the  Act  of  188C, 
which  is  **  An  Act  to  confirm  a  scheme  under 
the  Metropolitan  Commons  Amendment  Act, 
1869,  relating  to  Chisleh'urst  Common.*"  The 
Act  contained  the  usual  recitals:  First,  that 
the  Land  Commissioners  for  England  have 
under  their  Acts  duly  certified  a  scheme  for  the 
establishment  of  local  management  with  respect 
to  Chislehurst  Common ;  that  the  scheme  is  set 
forth  in  full  in  the  report  made  by  the  Com- 
missioners on  December  31  previously;  and 
that  it  had  been  duly  laid  before  the  Houses  of 
Parliament.  The  Act  itself  which  I  am  read- 
ing was  passed  on  June  4, 1886.  Then  the  Act 
recites  that  by  the  Metropolitan  Commons  Act, 
1866,  it  is  provided  <*  That  any  scheme  shall  not- 
of  itself  have  any  operation,  but  shall  have  full 
operation  when  and  as  confirmed  by  Act  of 
Parliament,  with  such  modifications,  if  any, 
as  to  Parliament  seem  fit."  Then  there  is  the 
usual  recital  that  it  is  expedient  that  the  scheme 
should  be  confirmed,  subject  to  certain  modifica- 
tions; and  the  1st  section  is  to  this  effect: 
that  the  scheme  for  the  establishment  of  local 
management  with  respect  to  the  common  shall 
be  modified  *'  so  as  to  be  in  the  terms  specified 
in  the  schedule  to  this  Act,  and  so  modified 
shall  be  hereby  confirmed." 

The  first  clause  of  the  scheme  in  the  schedule 
is  in  these  words :  "  The  pieces  of  Land,  with 
the  ponds  thereon,  commonly  called  or  known  • 
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^e  Echeme  in  that  case  was  practically 
identical  with  the  scheme  in  question, 

by  the  name  of  Cbislehurst  Common  and  Scad- 
bary  Common  and  inclnding  Place  Green  and 
Shepherd's  Green  (hereinafter  called  "  the  Com- 
mons ")  situate  in  the  parish  of  Cbislehurst  in 
the  County  of  Kent,  as  the  same  are  delineated 
in  a  plan  deposited  with  the  Land  Commis- 
sioners for  England,  shall  henceforth,  for  all 
the  purposes  of  this  scheme,  be  regulated  and 
managed  by  a  body  of  Conservators."  The  next 
important  section  to  read  in  connection  with 
this  section,  which  is  one  as  to  the  area  of  the 
oommon,  is  the  15th,  which  runs  thus.  [His 
Lordship  read  the  section,  which  was  in  terms 
almost  identical  with  those  of  clause  17  of  the 
Mitcham  Common  scheme,  and  continued:] 
Now  it  was  made  a  question,  at  the  commence- 
ment of  the  defendant's  argument,  whether  the 
plan  did  shew  that  the  piece  of  ground  in 
question  was  intended,  according  to  the  plan, 
to  be  included  in  the  commons.  [His  Lordship 
then  dealt  with  that  question  and  examined  the 
plan  referred  to  in  the  scheme,  and  came  to  the 
conclusion  that  the  piece  of  ground  in  question 
was  intended  by  the  plan  to  be  included  in  the 
common,  and  continued :]  Then  comes  the 
question,  which  has  been  argued  at  considerable 
length,  as  to  the  construction  of  the  Act  of 
Parliament.  It  is  said  that  the  scheme  ought  to 
be  read  in  this  way:  that  only  those  lands 
which,  first,  were  commonly  known  as  paxt  of 
the  common ;  and  secondly,  which  were  to  be 
found  situate  in  the  parish  of  Cbislehurst,  in 
the  county  of  Kent ;  and  thirdly,  are  delineated 
in  the  plan — ^that  those  lands  and  those  only  are 
within  the  scheme.  In  other  words,  in  order  to 
be  within  the  scheme  the  lands  must  fulfil  all 
those  three  qualifications.  The  force  of  the 
argument  on  this  point  for  the  defendant  con- 
sisted in  the  consideration  of  the  circumstances 
I  am  about  to  state.  It  was  said,  and  said 
truly,  that  the  Commissioners  have  no  power  to 
determine  as  between  adverse  claimants  what  is 
and  what  is  not  part  of  the  common  that  is 
proposed  to  be  dealt  with  under  these  Acts  of 
Parliament ;  and  consequently  it  must  be  pre- 
sumed that  they  would  not  attempt  in  the 
scheme  to  deal  with  anything  that  was  not  part 
of  the  common ;  and  therefore,  in  construing 
this  Act  of  Parliament,  I  must  bear  that  in  mind, 
and  hold  that  the  Legislature  did  not  intend 
to  include  anything  in  the  scheme  which  was 
not  daewn  to  be,  and  could  not  in  a  controversy 
arising  be  shevm  to  be,  part  of  the  common, 
taking  the  term  *'  common"  in  the  usual  sense  of 
that  word — that  is,  part  of  the  waste  of  the 
manor.  Those  are  no  doubt  considerations  of 
considerable  importance.  But  then,  on  the 
other  hand,  there  is  this — and  this  considera- 
tion appears  to  me  of  even  greater  importance. 
The  object  of  these  Acts  of  Parliament  is  to 
establish  a  scheme  of  local  management  with 
respect  to  the  common,  and  the  schemes  (of 
whidi  this  is  only  an  illustration)  are  full  of 


and  Chitty,  J.^  held  that  the  scheme  and 
the  plan  embodied  therewith  were  con- 
clasive  as  to  the  land  included  therein. 
Upjohn,  Q,C,,  in  reply. — In  ChuUhurU 

provisions  of  a  more  or  less  minute  character 
with  regard  to  the  regulation  of  the  area  which 
is  included  in  the  scheme ;  and  it  would  be  at 
least  a  very  unwise  thing  to  do  to  appoint  a 
body  of  conservators  with  all  these  powers 
conferred  upon  them  and  upon  the  police  with 
reference  to  this  area,  and  not  to  tell  them  what 
the  area  is.  Just  by  way  of  illustration  I  men- 
tion one  of  the  provisions  upon  which  my  eye 
happens  to  rest.  '*  Any  Constable  or  any  officer 
of  the  Conservators  ....  may  without  any 
other  warrant  than  this  scheme,  seize  and  detain 
any  person  offending  or  having  offended  against 
any  bye  law  of  the  Conservators."  The  bye-laws 
of  the  conservators  then  made  are  contained, 
amongst  others,  in  clause  19 ;  and,  amongst 
other  things,  the  regulations  of  games  to  be 
played,  the  prevention  of  bird-catching  and 
setting  traps,  and  various  matters  of  that  class, 
are  dealt  with — squatters,  gipsies,  and  so  forth  ; 
and  the  resulb  would  be  that,  if  the  defendant 
is  right,  and  this  is  his  own  private  property  as 
he  sajs  it  is,  the  policeman  who  detained  him 
or  any  person  or  c>tranger  who  was  offending 
against  one  of  the  bye- laws  would  be  told  first 
that  he  was  a  trespasser  in  coming  on  there  at 
all;  and  secondly,  that  the  scheme  did  not  give 
him  any  warrant  to  seize.  There  would  be  in- 
finite confusion  in  the  execution  of  all  the 
powers  conferred  upon  the  conservators  if  that 
were  the  result  of  the  Act  of  Parliament, 
because  they  might  be  called  upon,  according 
to  this  view,  to  contest  every  square  inch  of 
ground  throughout  the  space  which  is  delineated 
upon  the  plan.  These  are  merely  considerations 
upon  which  I  approach  the  exact  question  I 
have  to  decide.  I  think  that  the  right  way  to 
decide  on  Acts  of  Parliament  is  to  take  the 
grammatical  meaning,  unless  there  is  something 
in  the  context  or  in  the  nature  of  the  provisions 
which  is  sufficient  to  displace  the  ordinary  rule. 
Now  here  clause  15  appears  to  me  to  be  of  the 
highest  importance :  **  The  Conservators  shall 
maintain  the  Commons,  as  delineated  in  the 
plan."  I  think,  then,  the  Legislature  intended 
that  the  plan  should  govern  it — that  the  plan 
is  that  to  which  the  conservators  who  are  to 
maintain  the  commons  are  to  have  regard.  That 
is  the  area  that  is  entrusted  by  this  Act  of 
Parliament  to  their  conservation.  I  do  not  agree 
with  the  argument  on  the  part  uf  the  defendant 
that  the  words  in  clause  1,  "as  the  same  are 
delineated,"  are  merely  words  of  additional 
description.  I  think  these  words  were  intended 
to  throw  the  Court  that  might  have  to  construe 
this  clause  upon  the  plan  as  the  guiding  instru- 
ment. 

That  being  my  opiuion,  for  these  reasons, 
which  I  have  given  shortly,  I  think  the  plaintiffs 
are  entitled  to  the  order. 
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Common  ConaervatorB  v,  Newton  ^  the 
saving  clause  was  almost  a  nullity ;  it  was 
subject  to  the  rest  of  the  scheme,  and  was 
very  different  from  clause  37  of  the  scheme 
now  in  question.  This  latter  clause  is 
absolute.  It  is  not  a  question  of  com- 
pensation. There  is  no  provision  for 
compensation  where  freehold  land  belong- 
ing to  a  private  person  has  been  included 
in  the  scheme  per  incuriam.  Clause  37, 
if  construed  strictly,  operates  in  the 
plaintiff's  favour. 

Farwell,  J.,  after  stating  the  facts, 
continued  :  I  will  assume  for  the  purpose 
of  my  decision  that  the  plaintiff  has  proved 
his  title  to  the  fee-simple,  starting  with  the 
grant  by  the  lord  of  part  of  the  waste  of  the 
manor  in  March,  1855.  Then  I  have  to 
determine  on  the  provisions  of  the  Act  of 
Parliament,  the  scheme,  and  the  Act  con- 
firming the  scheme,  what  the  rights  of 
the  parties  are.  The  general  Act  of  1866, 
section  3,  defines  "common"  to  mean 
'^  Land  subject  at  the  passing  of  this  Act 
to  any  right  of  Common."  It  then  pro- 
ceeds to  enact  that  the  Commissioners 
shall  not  entertain  an  application  for  the 
enclosure  of  a  metropolitan  common  or 
any  part  thereof,  the  object  being  to 
preserve  for  the  public  open  spaces  in 
the  neighbourhood  of  the  metropolis. 
Section  6  provides  for  the  establish- 
ment of  a  scheme  of  local  management, 
**  with  a  view  to  the  expenditure  of  money 
on  the  drainage,  levelling,  and  improve- 
ment of  a  Metropolitan  Common,  and  to 
the  making  of  bye  laws  and  regulations," 
and  so  on.  For  that  purpose  Parliament 
enacted  sections  7,  8,  9,  10,  11,  12,  and 
13,  all  of  which  provide  for  the  greatest 
possible  publicity  in  the  settlement  of  the 
scheme,  and  in  the  consideration  of  its 
contents  before  it  is  finally  adopted.  It 
is  printed  and  published.  Objections  and 
suggestions  are  received  for  two  months 
afber  the  first  publication.  The  Com- 
missioners are  authorised  to  send  an 
assistant  commissioner  to  hold  an  enquiry, 
and  he  is  empowered  to  receive  any 
evidence  or  information  offered,  and  to 
hear  or  enquire  into  any  objections  or 
suggestions  made  or  to  be  made  during 
the  sitting  or  sittings  respecting  the 
scheme  or  the  common,  with  power  to 


adjourn.  Then  there  is  a  report  made  by 
the  assistant  commissioner  to  the  Commis- 
sioners. Section  13  provides:  "afber  the 
expiration  of  the  said  two  months,  or  the 
receipt  by  the  Commissioners  of  the 
Report  of  the  Assistant  Commissioner  (as 
the  case  may  be),  the  Commissioners  shall 
proceed  to  consider  any  objections  or  sug- 
gestions made  to  them  in  writing  respect- 
ing the  scheme,  and  the  report  (if  any), 
and  thereupon  they  shall,  if  they  think 
fit,  finally  settle  and  approve  of  the 
scheme  in  such  form  as  they  think 
expedient."  The  Act  further  provides 
(section  14)  that  the  scheme  is  to  *'  state 
what  rights  (if  any)  claimed  by  any  per- 
son or  class  of  persons  are  affected  by  the 
scheme,  and  in  what  manner  and  to  what 
extent  they  are  affected  thereby,  and 
whether  or  not  the  scheme  has  been  in 
relation  thereto  consented  to  by  that 
person  or  class  of  persons,  or  any  of  them." 
That  is  an  exceedingly  comprehensive 
statement,  and  refers  to  all  rights — that  is 
to  say,  not  merely  rights  in  and  over  the 
common  as  such,  but  the  right  to  claim 
that  a  portion  of  the  land  said  to  be 
common  is  not  so,  but  belongs  in  fee- 
simple  to  another  person.  Down  to  this 
point  it  will  be  observed  that  every  step 
is  taken  under  the  direction  of  the  Legis- 
lature for  the  fullest  publicity  and  the 
fullest  possible  enquiry.  It  is,  of  course, 
essential  to  the  success  of  a  scheme  of  this 
nature  that  the  limits  of  the  property 
affected  by  the  scheme  should  be  once 
for  all  settled.  Then  section  15  is  a  pro- 
vision for  compensation.  I  will  read  it 
later  on  with  reference  to  a  clause  in 
the  scheme.  Then  section  16  provides 
for  the  possibility  of  a  person  being 
aggrieved  by  a  decision  of  the  Commis- 
sioners, either  made  or  implied  in  or  by 
the  scheme,  "concerning  any  estate, 
interest,  or  right  in,  over,  or  affecting  the 
Common,"  by  enabling  him  to  obtain  a 
decision  thereon  in  an  action  at  law  in 
the  manner  pointed  out  by  the  Inclosure 
Act,  1845  (8  &  9  Vict.  c.  118),  s.  56. 
The  next  provision  is  that  the  scheme  is  to 
be  printed.  Then  it  is  to  be  certified  by  the 
Commissioners,  sealed  with  their  common 
seal,  and  published,  and  it  is  to  be  com- 
prised in  a  report  laid  before  Parliament. 
It  is  to  be  laid  before  both  Houses  within 
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ibnrteen  days  after  the  sealing  thereof, 
or,  if  not,  within  fourteen  days  after  the 
next  meeting  of  Parliament.  The  scheme 
down  to  this  point  has  no  operation  at  all, 
bat  section  22  provides  that  it  ''shall 
have  full  operation  when  and  as  confirmed 
by  Act  of  Parliament,  with  such  modifica- 
tions, if  any,  as  to  Parliament  seem  fit." 
The  scheme  in  question  was  approved  by 
the  Board  of  Agriculture  on  December  31 , 
1890  ;  and,  having  compared  it  with 
the  scheme  before  Lord  Justice  Chitty,^ 
I  find  that  it  is  practically  a  common 
form  with  provisions  adapted  to  the 
circumstances  of  each  particular  case  ; 
and  inasmuch  as  it  has  been  confirmed 
by  the  Act  it  is  of  statutory  validity, 
and  I  am,  in  fact,  now  reading  an 
Act  of  Parliament.  Clause  1  enacts : 
"  The  pieces  of  land  with  the  ponds 
and  roads  thereon  commonly  called  or 
known  by  the  names  of  Mitcham 
Common,  Upper  Green  and  Lower  Green, 
Figgs  Marsh,  and  Beddington  Comer 
(hereinafter  referred  to  as  the  Commons)  " 
— that  is  to  say, ''  the  Commons  "  in  this 
Act  means  those  four  commons  I  have 
mentioned — '*  situate  in  the  Parishes  of  " 
so  and  so  ''  as  the  same  are  delineated  in 
a  plan  deposited  with  the  Board  of  Agri- 
culture and  thereon  coloured  green,  shall 
henceforth  for  all  the  purposes  of  this 
scheme  be  regulated  and  managed  by  a 
body  of  Conservators .  '*  That  is  a  clear  state- 
ment of  the  extent  and  limit  of  the  land 
afiected  by  the  scheme,  and,  as  Mr.  Jus- 
tice Chitty  pointed  out  in  the  judgment  ^ 
which  has  been  read  to  me,  it  is  perhaps 
one  of  the  most  material,  if  not  the 
most  material,  provision  made  in  order 
that  the  scheme  might  work  properly. 
The  next  clause  I  need  refer  to  is  clause  17 : 
**The  Conservators  (subject  to  the  pro- 
visions of  clause  39  of  this  scheme)  shall 
maintain  the  commons  as  delineated  in 
the  plan  deposited  with  the  Board  of 
Agriculture  free  of  all  encroachment,  and 
shall  not  permit  any  trespass  on  or  partial 
or  other  encloRure  of  any  part  thereof," 
and  so  on.  That  is  a  positive  enact- 
ment directing  the  conservators  to  do  that 
which  I  am  asked  to  restrain  them  by 
injunction  from  doing — namely,  to  main- 
tain the  commons  as  delineated  in  the 
plan  free  from  all  encroachment,  and  not 
to  permit  any  trespass  or  enclosure  upon 


them.  That  is  made  expressly  subject  to  the 
provisions  of  clause  39  ;  it  has  some  mate- 
riality in  respect  to  the  argument  which 
counsel   for  the    plaintiff  has  addressed 
to  me,  which    I  will  refer  to  presently. 
Clause  18  enables  the  conservators  to  set 
apart  portions  for  games.     Clause  19,  to 
make  by-laws  for  the  prevention  of  en- 
croachments,   and    so    on.      And    then 
clause   37   is  a  saving  clause,  on  which 
counsel  for  the  plaintiff  relies.     It  is  a 
saving  clause  in  general  terms,  and  it  is 
followed  by  two  special  clauses  shewing 
the  reservation  of  other  rights  in  special 
terms.      Clause  37   is  in  these    words: 
*'  Saving  always  to  all  persons  and  bodies 
politic  and  corporate,  and  their  respective 
heirs,  successors,  executors,  and  adminis- 
trators, all  such  estates,  interests,  or  rights 
of  a  profitable  or  beneficial  nature  in,  over, 
or  affecting  the  Commons  or  any  part 
thereof  as  they  or  any  of  them  had  before 
the  confirmation  of  this  scheme  by  Act  of 
Parliament,  or  could  or  might  have  en- 
joyed if  this  scheme  had  not  been  con- 
finned  by  Act  of  Parliament,"     Referring 
back  to  the  Act  of  1866  and  the  section 
I  did  not  read  when  I  was  referring  to 
that  Act,  it  is  plain  that  that  is  founded 
on  section  15.    The  words  are  identical. 
Section  15  of  the  Act  provides  that  **  no 
estate,  interest,  or  right  of  a  profitable  or 
beneficial  nature,  in,  over,  or  affecting  a 
Common  shall,  except  with  the  consent  of 
the  person  entitled  thereto,  be  taken  away 
or  injuriously  affected   by  any  scheme, 
without      compensation      being    made." 
Clause  37  to  my  mind  refers  to  those 
rights   which  are  what  counsel   for  the 
plaintiff  has  rightly  described  as  rights  of 
a  profitable  or  beneficial  nature  in,  over, 
or    affecting  the  common,    and    is    not 
intended    to    be    a  reservation      •   any 
right  such  as  arises  in  the  present  case — 
namely,  a  right  to  deny  that  any  given  piece 
of  land  is  within  the  limits  of  the  common, 
as  defined  by  the  Act  of  Parliament.    The 
Act  of  Parliament  has  said  in  terms  what 
the  limits  of  the  common  dealt  with  by 
the  scheme  shall  be,  and  it  has  in  term» 
expressly  provided  that  the  conservators 
shall  keep  that  particular  common  as  de- 
lineated on  the  plan  free  from  encroach- 
ment.    This  is  a  reservation  of  rights  of 
a  profitable  or  beneficial  nature  in,  over, 
or    affecting  that  common,  referring  to 
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•the  provisions  for  compensation  in  sec- 
tion 15,  and  refers  to  rights  over  it  as  a 
•common,  as  defined  by  the  Act,  and 
that  construction  is  to  mj  mind  con- 
firmed by  the  provisions  of  clauses  38 
And  39,  which  deal  expressly  with  claims 
made  not  only  by  the  lord  of  the  manor — 
which,  of  course,  are  claims  to  the  soil  of 
that  particular  common — but  also  the 
claims  of  persons  who  allege  that  certain 
pieces  of  land  are  their  own  freehold  pro- 
jperty  and  not  subject  to  rights  of  common 
at  all.  That  is  a  matter  which  it  was 
open  to  the  Commissioners  to  consider, 
■and  which  they  were  bound  to  state  under 
section  14  of  the  Act,  if  any  such  right 
was  claimed.  In  accordance  with  that 
provision  they  do  state  in  clauses  38 
And  39  what  rights  were  claimed  con- 
trary to  the  general  scheme  as  affecting 
the  extent  and  limits  of  the  commons. 
As  regards  those,  it  was  open  to  persons 
raising  them  either  to  bring  an  action 
under  section  16,  or  to  do  what  I  infer 
they  did  by  reference  to  clause  42  of  the 
scheme — namely,  settle  with  the  Com- 
missioners on  terms,  or  leave  it  open 
for  Parliament  when  the  matter  came 
before  the  House  to  deal  with,  either 
by  way  of  express  provision  or  by 
passing  over  sub  ailerUio  and  disre- 
garding the  claims  of  the  persons  so 
stated.  The  contention  really  comes  to 
this — that,  although  I  find  an  express  state- 
ment in  the  scheme  that  these  particular 
rights  of  persons  who  do  make  claims  are 
reserved  for  them  in  a  special  manner  in 
accordance  with  the  terms  of  the  Act,  it 
was  wholly  unnecessary  because  it  was 
already  provided  for  in  clause  37 ;  and  I  am 
also  a^ed  to  hold  that  a  person  who  lies 
by  and  takes  no  step  at  all  and  takes  no 
advantage  of  these  provisions  of  the  Act 
of  Parliament  to  which  I  have  referred, 
^ving  publicity  to  the  scheme,  is  in  a 
better  position  than  persons  who  are  alive 
to  their  interest  and  do  take  the  steps — 
that  nine  years  after  the  scheme  has  re- 
ceived statutory  confirmation  it  is  open 
to  a  person  who  bought  last  year  to  come 
in  and  raise  a  claim  such  as  the  plaintiff 
raises  in  the  present  case.  To  my  mind, 
on  the  construction  of  this  Act  no  injustice 
is  done  at  all.  There  is  a  saving  clause 
for  such  rights  as  counsel  for  the  plain- 
tiff called  profits  d  prefidre  in  or  over 


the  common,  treating  it  as  a  common, 
and  there  is  clause  40  to  the  same 
effect ;  if  there  are  any  claims  to  be 
raised  to  rights  limiting  the  extent  of 
the  common,  they  are  provided  for  by  the 
Act  of  Parliament  and  have  to  be  brought 
before  the  Commissioners,  and  have  to  be 
stated  in  the  scheme  expressly  under  sec- 
tion 14.  If  any  person  chooses  to  lie  by 
disregarding  the  notices  and  the  adver- 
tisements, and  takes  no  heed  of  what  is 
going  on  at  his  very  door,  it  appears  to 
me  that  the  Act  of  Parliament  was  passed 
on  the  footing  of  the  maxim  VigUarUibtu 
non  dormientibtia  jura  suhveniunt. 

I  have  the  assistance  of  a  decision  of 
Lord  Justice  Chitty,  when  Mr.  Justice 
Chitty,^  on  an  Act  and  a  scheme  which 
are  with  one  exception  on  all-fours  with 
this.  The  exception  is  that  although 
clause  15  in  Chtalehurst  Common  Con- 
aenxUora  v.  Newton  ^  is  in  the  same 
terms  as  clause  17  here,  clause  17  in 
the  present  case  is  made  expressly  subject 
to  the  provisions  of  clause  39,  but  this 
was  necessary,  and  accords  with  the  view 
I  take,  because  the  claims  under  clause  39 
were  claims  to  freehold  land  aUeged  not 
to  be  within  the  limits  of  the  common 
at  all,  and  not  to  rights  in  and  over 
the  common.  It  was  also  argued  that 
clause  37,  the  saving  clause  here,  contains 
no  exception,  whereas  the  saving  clause  in 
the  Chislehurst  scheme  is  made  subject  to 
clauses  14  to  19  of  the  scheme ;  but  to 
my  mind  that  is  a  distinction  without 
a  difference.  The  exception  to  the  pro- 
vision of  clause  39  is,  as  it  seems  to  me, 
strong  evidence  to  shew  that  the  saving 
clause  37  does  not  apply  to  clause  17  at 
all.  Therefore  I  have  the  same  reason  as 
Mr.  Justice  Chitty  had  to  guide  me  in 
deciding  the  case. 

On  these  grounds  the  plaintifi^s  case 
fails,  and  the  action  must  be  dismissed 
with  costs. 

Solicitors— Ward,  Perks  &  McKay,  agents  for 
Streeter  &  Howe,  Croydon,  for  plaintiff; 
Edridge  k  Newnham,  for  defendants. 

lEeported  by  W.  A.  G.  Woods,  £tq., 
Barriiter'at'Law, 
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Farwell,  J. 

1900. 

Dec.  11. 


WALKER,  In  re  ; 

BUMMERS   V,   BARROW. 


Trust  and  Trustee  —  Appointment  of 
yew  Trtutee — Validity — Trustee  Remain- 
ing Abroad  for  More  than  Twelw  MorUhs 
— Short  Visit  to  England  during  that 
Period— Trustee  Act,  1893  (56  ct*  57  Vict. 
e.  53),  8.  10,  sub-s.  1. 

Where  a  trustee  who  went  abroad  in 
Aprilj  1899,  paid  a  visit  to  England  in 
November  J  1899, /or  cibovi  a  week,  during 
which  visit  he  attended  to  the  trust  matters, 
and  his  co-trustee  in  June,  1900,  purported 
to  appoint  a  new  trustee  in  his  place  under 
the  pou>er  contained  in  section  10  of  the 
Trustee  Act,  1893,  it  was  held  that  the 
original  trustee  had  not  remained  "  out  of 
the  United  Kingdom  for  more  ^an  twehe 
moTiths,"  and  that  consequently  the  appoint- 
ment of  the  new  trustee  was  invalid. 

This  was  an  originating  summons  for 
the  determination  of  the  question  whether 
the  defendants,  Mrs.  Walker  and  the 
Bev.  Alfred  Henry  Barrow,  were  in  the 
events  which  had  happened  the  present 
trustees  of  the  will  of  John  Walker, 
deceased. 

By  his  will  made  in  August,  1879,  the 
testator,  who  died  in  September,  1882, 
appointed  the  defendant  Mrs.  Walker  and 
the  plaintiff  trustees*  The  will  contained 
no  provision  for  the  appointment  of  new 
trustees.  In  April,  1899,  the  plaintiff 
went  on  the  Continent,  and  remained 
abroad  up  to  the  date  of  the  deed  here- 
inafter mentioned,  having  only  visited 
England  in  November,  1899,  for  about  a 
week.  On  the  occasion  of  this  visit  he 
attended  to  the  trust  matters. 

On  June  1,  1900,  Mrs.  Walker,  with- 
out any  communication  with  the  plaintiff, 
and  in  purported  exercise  of  the  power 
conferred  on  her  by  the  Trustee  Act, 
1893,  by  deed  appointed  the  defendant 
Barrow  to  be  a  trustee  of  the  will  in  the 
place  of  the  plaintiff. 

S.  Fellows  {Jenkins,  Q.C.,  with  him), 
for  the  plaintiff. — The  question  here 
is  who  are  the  present  trustees  of  the 
will,  and  that  depends  on  the  construc- 


tion of  section  10  of  the  Trustee  Act, 
1893.^  The  provision  as  to  a  trustee  t&- 
maining  out  of  the  United  Kingdom  for 
more  than  twelve  months  appeared  for 
the  first  time  in  section  31  of  the  Con- 
veyancing and  Law  of  Property  Act, 
1881.  That  section  has  been  repealed 
and,  in  effect,  re-enacted  in  section  10  of 
the  Act  of  1893. 

The  statutory  power  of  appointment 
only  becomes  operative  when  the  trustee- 
remains  out  of  the  United  Kingdom  for 
more  than  twelve  consecutive  months^ 
On  the  evidence  the  plaintiff  has  not 
done  so,  and  consequently  he  is  still  a 
trustee. 

In  Stamford  (Earl),  In  re;  Payne  w 
Stamford  [l895],^  where  an  appointment 
was  held  to  be  good,  the  power  was 
exercisable  in  case  a  trustee  should  "  be 
abroad." 

[He  also  referred  to  ffood  ^  ChaUis'9 
Conveyancing  atid  Settled  Land  Acts  (5th 
ed.),  pp.  102  and  343,  and  FarweU  on 
Powers  (2nd  ed.),  p.  649.] 

Upjohn,  Q.C.,  and  Christopher  James, 
for  the  defendants,  and  also  for  certain 
beneficiaries  who  were  defendants. — The 
appointment  of  the  new  trustee  is  goodw 
There  is  no  authority  on  the  point.  In 
the  case  of  Moravian  Society,  In  re  [l858],^ 
a  deed  of  charitable  trusts  contained  a 
disqualification  of  trustees  on  departing 
from  the  United  Kingdom,  and  it  was- 
held  that  temporary  absence  abroad  wa» 
not  within  the  proviso. 

So  here,  a  merely  temporary  presence 
in  the  United  Kingdom  is  not  sufficient 
to  prevent  the  operation  of  the  section.^ 
It  must  be  a  bona  fde  and  substantial 
returning.  During  the  twelve  months  in 
question  the  plaintiff  had  no  residence  i& 
this  country. 

[Farwell,  J. — I  do  not  think  that  is 
necessary.] 

(1)  Section  10,  snb-section  1  of  the  Trustee 
Act,  1893,  provides  that  "  Where  a  trustee  .  .  . 
remains  out  of  the  United  Kingdom  for  more- 
than  twelve  months,  .  .  .  then  the  surviving 
or  continuing  trustees  or  trustee  for  the  timer 
being  .  .  .  may,  by  writing,  appoint  another 
person  or  other  persons  to  be  a  trustee  or  tru8tees> 
in  the  place  of  the  trustee  .  .  .  remaining  out^ 
of  the  United  Kingdom,    ...  as  aforesaid.*' 

(2)  65  L.  J.  Ch.  134 ;  [1896]  1  Ch.  288. 
(3)'26Beav.  101. 
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Walksb,  In  re. 

It  may  be  material  if  the  Court  should 
be  of  opinion  that  the  language  of  the 
section  ought  to  be  construed  in  some 
such  way  as  the  will  was  construed  in 
Arbib  &  CIosb'b  Contract,  In  re  [l89l].* 
There  a  testator  appointed  his  son  one 
of  his  executors  and  trustees  if  and  when 
he  should  return  to  England.  The  son 
came  to  England  on  a  visit  for  six  months, 
and  it  was  held  that  the  condition  was 
fulfilled  by  his  residence  for  a  substantial 
period  in  this  country. 

Farwell,  J.— Section  10  of  the  Trustee 
Act,  1893,  in  effect  repeating  a  repealed 
enactment  contained  in  the  Conveyanc- 
ing and  Law  [of  Property  Act,  1881, 
provides  for  the  appointment  of  a  new 
trustee  **  Where  a  trustee  .  .  .  remains 
out  of  the  United  Kingdom  for  more 
than  twelve  months."  In  this  case  the 
plaintiff,  Mr.  Summers,  was  out  of  the 
United  Kingdom  for  twelve  months  prior 
to  June  1,  1900  (the  date  of  the  deed  by 
which  Mrs.  Walker  purported  to  appoint 
some  one  else  in  his  place),  with  the  ex- 
ception of  one  week.  During  that  week 
he  attended  at  the  office  of  the  soUcitors 
of  the  trustees  and  transacted  part  of  the 
trust  business.  I  have  to  find  as  a  fact 
before  I  can  apply  the  section  that  he  did 
remain  out  of  the  United  Kingdom  for 
more  than  twelve  months.  Inasmuch  as 
he  did  not,  I  can  only  answer  the  ques- 
tion by  saying  that  the  power  did  not 
arise,  and  therefore  the  appointment  of 
the  new  trustee  is  not  good.  The  plain- 
tiff and  Mrs.  Walker  remain  and  are  the 
trustees  of  the  will. 


Solicitors— Stibbard,  Gibson  &  CJo.,  for  plaintiff ; 
Draces  &  Attlee,  for  defendants. 

{Reported  hy  W.  A.  G.  Woods,  Esq., 
BarrUter-at-Larc. 


[IN  THE  COURT  OF  APPEAL.] 
EOMEB,  L. 


Right,  L. J.  "v 


(4)  60  L,  J.  Ch.  263  ;  [1891]  1  Oh.  601. 


ASHTON    YALE    IRON    CO.    V. 
1901.  C       BRISTOL    CORPORATION. 

Jan.  11.     J 

Compulsory  Purchase  of  Land — N'otiee 
to  Treat — Wiilidrauxd — Fre^  Notice  in 
Respect  of  Same  Land — Lands  Clauses 
ConsolidatianAct,  1845  (8  dedViet.  c.  18), 
s.  18,  92,  and  123. 

Where  promoters  of  an  undertaking  with 
compulsory  powers  cf  purchase  of  land  have 
validly  and  properly  withdraum  a  notice  to 
treat  given  by  them  under  the  Lands  Clauses 
Consolidation  Act,  1845,  they  can,  pro- 
vided that  the  time  limited  for  the  exercise 
of  their  powers  has  not  expired,  give  a  fresh 
notice  to  treat  in  respect  of  the  same  land. 

Appeal  from  a  decision  of  Byrne,  J. 

On  May  2,  1899,  the  Corporation  of 
Bristol,  acting  under  the  powers  of  the 
Bristol  Dock  Act,  1897  (60  &  61  Vict, 
c.  ciii.),  with  which  was  incorporated  the 
Lands  Clauses  Consolidation  Act,  1845, 
served  on  the  plaintiffs  notice  to  treat  for 
certain  portions  of  their  land.  The  plaintiffs 
served  on  the  corporation  a  counter-notice 
dated  May  18,  1899,  requiring  them  to 
purchase  the  whole  of  the  Ashton  Yale 
Boiling  Mills  and  their  appurtenances,  on 
the  ground  that  they  constituted  with  the 
premises  specified  in  the  notice  to  treat 
one  manu&ctory ;  and  on  June  2,  1899, 
they  gave  notice  of  their  desire  to  have 
the  amount  of  compensation  settled  hy 
arbitration.  The  corporation  on  Novem- 
ber 28,  1899,  served  on  the  plaintiffs  a 
notice  dated  the  27th,  requiring  them  to 
appoint  an  arbitrator  on  their  part  to 
assess  compensation  in  respect  of  the  pre- 
mises comprised  in  the  notice  to  treat. 
The  plaintiffs  on  December  8,  1899,  com- 
menced an  action  for  the  determination 
of  the  question  whether  the  corporation 
were  entitled  to  take  the  part  only  of 
their  property  comprised  in  the  notice  to 
treat. 

On  December  12  the  corporation  served 
on  the  plaintiff  a  notice  withdrawing  their 
notice  to  treat,  and  on  December  16  they 
served  on  the  plaintiffs  a  fresh  notioe  to 
treat,  dated  December  12,  in  respect  of 
the  same  premises  as  iprere  comprised  in 
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the  former  notice  to  treat.  The  plaintiffs, 
without  prejudice  to  their  rights  under 
the  former  notices,  served  on  the  corpora- 
tion a  counter-notice  dated  January  4, 
1900y  requiring  them  to  take  the  whole  of 
their  works.  On  February  9  the  corpora- 
tion gave  notice  of  intention  to  issue  a 
warrant  for  a  jury  to  assess  the  compensa- 
tion, and  on  February  19  the  plaintiffs 
served  on  the  corporation  notice  of  their 
desire  to  have  the  compensation  settled 
by  arbitration.  The  plaintiffs  moved  in 
the  action  for  an  order  restrainiog  the 
corporation  from  taking  any  part  of  their 
lands  without  taking  the  rolling  mills. 
Before  the  matter  was  dealt  with  the  cor- 
poration on  March  6  served  on  the  plaintiffs 
a  notice  dated  March  5  withdrawing  their 
notice  to  treat  of  December  12,  1899,  and 
on  the  same  day  they  served  a  fresh  notice 
to  treat,  also  dated  March  5,  in  respect  of 
the  same  premises  as  were  comprised  in 
the  former  notices  except  certain  portions 
thereof  numbered  12  and  15  on  the 
deposited  plan.  On  March  26,  the  plain- 
tiffsy  without  prejudice  to  their  rights, 
served  on  the  corporation  a  counter-notice, 
dated  March  22,  requiring  them  to  take 
the  whole  of  their  works. 

Byrne,  J.,  when  dealing  with  the 
motion  in  the  action,  refused  it,  not  being 
satisfied  on  the  evidence  before  him  that 
the  rolling  mills  were  part  of  the  property 
required  to  be  taken.  The  plaintiffs  on 
May  11  commenced  a  second  action 
against  the  corporation  for  the  deter- 
mination of  the  question  whether  they 
were  entitled  to  take  part  only  of  their 
manufactory  without  taking  the  whole. 

On  May  23  the  corporation  gave  notice 
of  their  intention  to  issue  their  warrant 
summoning  a  jury  to  assess  the  compensa- 
tion to  be  paid  under  the  notice  of 
March  5 ;  and  on  Judo  2, 1900,  the  plain- 
tiffs gave  notice  of  their  desire  to  have  the 
compensation  settled  by  arbitration.  On 
July  3  the  corporation  appointed  an  arbi- 
trator, and  on  the  6th  they  gave  notice  of 
this  to  the  plaintiffs,  and  requested  an 
appointment  by  them.  On  July  19  the 
plaintiffs  appointed  an  arbitrator,  still 
under  protest.  On  July  28  the  plaintiffs 
commenced  a  third  action  against  the 
corporation  for  a  declaration  that  the 
corporation  had  not,  and  never  had,  power 


to  purchase  the  land  of  the  plaintiffs  com- 
pulsorily  under  any  of  their  notices  to 
treat,  on  the  ground  that  they  were  not 
the  proper  body  to  exercise  the  compulsory 
powers  under  the  special  Act.  The 
plaintiffs  gave  notice  of  motion  for  an 
interim  injunction  to  restrain  the  cor- 
poration from  proceeding  under  their 
notices  to  treat.  The  motion  was  made 
in  all  three  actions. 

Byrne,  J.,  on  August  11, 1900,  granted 
an  injunction.  And  at  the  request  of  the 
parties  he  dealt  with  the  question  of  the 
withdrawal  of  the  first  and  second  notices 
to  treat,  and  held  that,  having  regard  to  the 
terms  of  the  counter-notices,  the  corpora- 
tion had  a  right  to  withdraw  their  notices, 
and  no  arbitrator  having  been  appointed, 
and  no  warrant  for  a  jury  having  been  put 
into  the  hands  of  the  sheriff,  the  with- 
drawals were  valid,  and  it  was  within  the 
power  of  the  corporation  to  give  the 
third  notice,  and  the  third  notice  was 
consequently  a  good  notice. 

The  corporation  appealed  from  this 
decision.  The  plaintiffs  gave  cross-notice 
that  they  intended  to  contend  that  the 
order  should  be  varied,  and  that  the  de- 
fendants should  be  restrained  from  taking 
any  further  proceedings  under  the  alleged 
notice  to  treat  of  March  5,  1900. 

Upon  the  appeal  of  the  corporation,  the 
majority  of  the  Court  of  Appeal,  Lord 
Alverstone,  C.J.,  and  Bigby,  L.J. 
(Vaughan  Williams,  L.J.,  dissenting),  on 
December  17,  1900,  allowed  the  appeal. 
That  part  of  the  case  calls  for  no  report. 
The  cross-appeal,  which  raised  the  ques- 
tion of  the  validity  of  the  withdrawal  of 
the  notices  to  treat,  was  now  heard. 

A .  T,  Latorencey  Q.C.y  and  J,  Leslie,  for 
the  plaintiffs. — ^The  corporation  had  no 
right  to  withdraw  their  notice  and  re- 
exercise  their  powers.  As  a  general  rule, 
a  notice  to  treat  cannot  be  witiidrawn,  but 
if  after  notice  to  treat  the  landowner 
gives  a  counter- notice,  the  promoters  have 
a  right  to  withdraw.  If,  however,  they 
elect  to  do  so  the  election  is  final,  and 
they  cannot  give  another  notice  in  respect 
of  the  same  land.  Their  compulsory 
powers  are  then  at  an  end. 

In  other  words,  they  cannot  take, 
withdraw,  and  retake — Haynea  v.  ffaynes 
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1861],^  Harding  v.  Metropolitan  Railway 
1872*  ,^  Tawney  v.  Lynn  and  Ely  Railway 
1847  ,^  ComyrbB  Digest,  vol.  iii  (5th  ed. 
1822),  tit.  "  Election  "  (0)  (1)  (2),  Pinchin 
V.  London  and  Blackwall  Railway  [l854],^ 
Clowfh  V.  London  and  Norik' Western  Rail- 
way [iSll]^^  Scarf  v,  Jardine  [l882],^  and 
Reg.  V.  London  and  South-  Western  Rail- 
toay  [l848]J 

The  power  to  take  land  is,  in  effect, 
given  to  the  promoters  once,  and  once 
only.  Those  words  are  not  used  in  sec- 
tion 18  of  the  Lands  Clauses  Act,  but 
neither  is  any  expression  used  which 
would  lead  to  the  inference  that  the 
powers  can  be  exercised  from  time  to 
time.  Promoters  must  provre  from  the  Act 
the  powers  which  they  claim  to  exercise — 
Simpson  v.  South  Staffordshire  Waterworks 
Co  [1865]  ^  and  Webb  v,  Manchester  and 
Leeds  Railway  [l839].'  The  powers  of 
the  promoters  being  exhausted,  they  can- 
not proceed  upon  their  third  notice. 

Under  section  29  of  the  special  Act, 
owners  may  be  required  to  sell  parts  only 
of  their  property,  but  only  if  such  portions 
can  be  severed  from  the  remainder  with- 
out material  detriment  thereto;  and 
whether  or  not  that  can  be  done  without 
such  detriment  is  a  matter  for  arbitration. 
The  plaintiffs  say  that  it  cannot  be  done 
without  detriment  to  the  rest  of  their 
property. 

The  corporation  have  taken  a  step 
which  ties  them  down  to  their  first 
notice.  Their  notice  of  November  27, 
1899,  required  the  plaintiffs  to  appoint 
an  arbitrator  to  assess  the  compensation. 
That  was  given  after  the  counter-notice, 
and  they  cannot  go  back  upon  that. 

Cripps,  Q.Cf  Freeman,  Q,C.,  Alfred 
LyUtUon,  Q.G,,  and  E,  S.  Ford,  for  the 
corporation. — ^The  question  is  whether  the 
corporation  can  proceed  under  the  third 
notice  to  treat.  There  is  nothing  in  sec- 
tion 18  of  the  Lands  Clauses  Consolidation 

(1)  30  L.  J.  Ch.  678 ;  1  Dr.  &  Sm.  426. 

(2)  41  L.  J.  Ch.  371 ;  L.  R.  7  Ch.  164. 

(3)  16  L.  J.  Ch.  282 ;  4  Ry.  Caa.  615. 

(4)  24  L.  J.  Ch.  417  ;  5  De  G.  M.  &  G.  851. 

(5)  41  L.  J.  Ex.  17  ;  L.  R.  7  Ex.  26. 

(6)  51  L.  J.  Q.B.  612,  620,  621;  7  App.  Cas. 
346, 860,^^  Lord  Blackburn. 

(7)  17  L.  J.  Q.B.  326  ;  12  Q.B.  776. 

(8)  34  L.  J.  Ch.  380,  387. 

(9)  4  MyL  &  Cr.  116,  120. 


Act,  1845,  to  prevent  it ;  and  the  time 
within  which  the  compulsory  powers  can 
be  exercised  has  not  expired.  There  is 
really  no  second  notice  to  treat,  nor  any 
first  notice.  They  have  been  withdrawn, 
and  have  ceased  to  exist  altogether.  !« 
cannot  be  that  whenever  any  technical 
defect  in  a  notice  is  discovered,  and  the 
notice  is  in  consequence  withdrawn,  the 
powers  of  the  promoters  are  in  effect 
taken  away.  To  succeed,  the  plaintiffs* 
must  shew  that  whenever  a  notice  to  treat 
is  withdrawn  at  the  instance  of  the  land- 
owner the  promoters  can  never  give 
another  notice.  Section  123,  by  limiting 
the  time  within  which  the  compulsory 
powers  may  be  exercised,  protects  the 
owner  from  being  unduly  vexed  with 
notices. 
-4.  T,  Lawrence,  ©.C,  replied. 

KiGBY,  L.J. — The  conclusion  at  which 
I  have  arrived  in  the  matter  is  this : 
The  first  notice  to  treat  was  a  valid  notice. 
It  may  or  may  not  have  been  so  advan- 
tageous for  the  corporation  as  the  best 
notice  that  they  could  have  given  under 
the  Act,  but  it  was  a  valid  notice.  It  was 
met  by  a  counter-notice  requesting  thenci 
to  take  the  whole  of  the  property,  includ- 
ing, of  course,  a  very  large  amount  oi 
property  which  was  not  comprised  in  the 
notice.  That  entitled  the  corporation  to 
withdraw  their  notice.  I  do  not  think  it 
necessary  here  to  consider  what  the  exact 
meaning  of  withdrawing  a  notice  may  be 
in  all  possible  cases — whether  in  some 
cases  it  might  not  be  satisfied  by  declining 
to  proceed — but  at  any  rate,  they  were- 
entitled  to  withdraw  their  notice,  and  they 
did  so.  It  seems  to  me  that  in  that  state 
of  circumstances  they  are  relegated  to  the 
position  in  which  they  were  before  the 
first  notice  to  treat  was  served  ;  and  if  po 
— ^and  so  far  as  regards  this  motion  I  hold 
that  it  was  so— they  had  the  right  ta 
serve  the  second  notice.  The  second 
notice  in  like  manner  was  met  by  a 
counter-notice  which  entitled  the  under- 
takers (the  corporation)  to  withdraw,  and 
that  was  followed  by  a  withdrawal.  The 
result  was  the  same  as  in  the  first  instance, 
and  the  third  notice  was  given,  which  is 
now,  as  I  understand  the  matter,  the  only 
notice  in  existence  having  any  force  or 
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value  whatsoever.  The  other  notices  have 
been  swept  away  by  the  acts,  first  with 
regard  to  one  and  then  with  regard  to  the 
other,  of  the  persons  who  served  them.  I 
do  not  see  why  the  corporation  should  not 
he  able  to  go  on  with  this  notice* 

I  am  of  opinion,  as  we  have  had  to 
consider  it,  that  with  reference  to  the 
small  pieces,  Nos.  12  and  15,  there  is  no 
notice  in  existence,  because  notice  No.  3 
does  not  comprise  those  small  portions. 
How  that  will  be  dealt  with  ultimately  I 
cannot  say,  but  I  think  it  clear  that  there 
is  now  no  notice  in  existence  with  regard 
to  those  pieces.  The  result  is  that  there 
is  a  valid  notice,  which  valid  notice  I 
think  may  be  proceeded  with  lor  the 
benefit  of^  and  of  course  at  the  risk  in 
every  way  of,  the  corporation,  it  being 
understood  and  decided  that  Nos.  12  and 
15  are  not  being  dealt  with. 

BoMER,  L.  J. — The  only  point  that  I  am 
concerned  with,  as  I  did  not  form  part  of 
the  Court  which  decided  the  main  appeal, 
is  that  arising  on  the  crass-notice  of 
appeal.  That  raises  the  simple  question 
whether  or  no  the  defendants  ought  to 
be  allowed  to  go  on  with  their  third 
notice  to  treat.  It  is  said,  in  the  first 
place,  that  they  ought  not  to  be  allowed 
to  do  so,  because  their  powers  to  give  any 
notice  to  treat  were  exhausted  when  they 
gave  their  first  notice ;  and  after  they  had 
given  their  first  notice  and  withdrawn 
that,  their  powers  to  take  the  land  at  all 
were  at  an  end,  and  they  could  no  longer 
exercise  any  powers  whatever  as  against 
the  plaintifi^s.  In  my  opinion,  that  argu- 
ment is  not  well  founded.  It  is  quite 
true  that  if  promoters  give  a  landowner 
notice  to  treat  with  regard  to  his  land 
they  cannot  go  back  from  that  notice  if 
the  landowner  insists  upon  holding  them 
to  it ;  but  if  the  landowner  for  any  good 
reason  either  chooses  to  allow  them  to 
withdraw  the  notice,  or  admits  that  it  is 
informal  or  bad  in  any  way,  then  I  can 
see  no  reason  why,  if  the  notice  can  be 
validly  withdrawn,  and  is  validly  with- 
drawn, and  the  time  is  still  running  with- 
in which  the  promoters  can  exercise  their 
right  of  taking  the  land,  they  should  not 
exerciBe  that  right  merely  because  they 
Vol.  70.— Chano. 


had  previously  served  a  notice  which  was 
validly  withdrawn. 

It  is  admitted  that  in  one  case  where 
promoters  have  given  a  notice  to  treat  they 
can  validly  withdraw  that  notice  as  against 
the  landowner,  and   that  is,  if,  having 
given  a  notice  to  treat  for  certain  specified 
lands,   the  landowner   gives    a  counter- 
notice    requiring    them    to    take    other 
premises  as  being  part  of  the  lands  in- 
cluded in  the  notice  to  treat.    It  is  settled  ' 
law  that  in  that  case  the  promoters  are 
entitled  to  withdraw  their  notice.     In  the 
present  case,  with  regard   to  their  first 
notice  to  treat,  the  promoters  were  met 
by  a  counter-notice  of  the  kind  I  have 
mentioned.     The  defendants  were  there- 
fore in  the  position  of  being  able  to  with- 
draw their  first  notice,  and  they  did  so. 
The  efi'ect  of  that  is,  to  my  mind,  to  put 
them  in  the  same  position  as  if  no  such 
notice  had  been  given.     It  cannot  be  said 
that  the  promoters,  by  withdrawing  the 
notice,  have  elected  during  the  remainder 
of  the  time  during  which  they  have  the 
power  to  take  the  lands  never  again  to 
exercise  their  powers.      In  my  opinion ^ 
no  such  election  can  be  inferred  from  the 
fact  of  withdrawal.     At  the  most,  all  that 
could  be  said  is  this — that  the  promoters 
had  elected  not  at  that  time  to  go  on  with 
the  purchase  of  the  lands  at  the  risk  of 
having  to  take  the  lands  included  in  the 
counter-notice.     I  can  see  no  reason  why 
they  might  not  say  at  a  later  time,  within 
the  time  limited  for  their  taking  these 
lands,  "  We  are  now  in  a  position  to  give 
a  fresh  notice  to  take  the  same  lands, 
because  we  ai'e  willing  to  run  the  risk  of 
having  to  take  the  extra  lands  if  we  are 
obliged  to  do  so."     To  my  mind,  it  is 
reasonably  clear  that  the  argument  of  the 
plaintiffs  cannot  bo  sustained,  for,  pushed 
to  its  fullest  extent,  it  would  amount  to 
this — that  where  a  notice  to  treat  has 
been  given  by  promoters,  and  has  been 
stated  by  the  landowner  to  be  informal 
or  invalid,  and  that  statement  has  been 
accepted  and    acted  upon   by  the  pro- 
moters, then  the  promoters*  power  to  take 
the  lands  is  absolutely  gone,  although  it 
should  turn  out  that  the  parties  were 
mistaken,  and  that  the  original  notice 
was  in  &ct  valid.     I  think  that  shewa 
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that  the  argument  must  be  unsound, 
leading  as  it  would  to  such  a  ridiculous 
result  as  that.  The  fact  is,  that  wherever 
the  promoters  are  in  a  position  to  with- 
draw their  notice,  and  they  have  done  so, 
they  are  in  the  same  position  as  if  no 
notice  had  been  given  at  all.  That  that 
is  so  is  seen  when  we  consider  what  in 
fact  a  notice  to  treat  is  :  it  is  merely  an 
intimation  by  the  promoters  that  they 
intend  to  take  the  lands  and  want  the 
money  payable  to  the  landowner  to  be 
duly  ascertained,  so  that  the  purchase 
may  be  completed. 

That  being  the  position  of  the  pro- 
moters here  with  regard  to  the  first 
notice  to  treat,  how  do  matters  stand  with 
regard  to  the  second  notice  1  That  seems 
to  me  to  be  covered  by  what  has  already 
been  said  with  regard  to  the  first  notice. 
The  plaintiffs  again  required  the  promoters 
to  ta^e  under  the  provisions  of  the  Lands 
Clauses  Act  the  whole  of  their  rolling  mills 
and  ironworks  (or  parts  of  them)  On 
receiving  that  counter- notice,  it  appears 
to  me  the  defendants  were  in  the  same 
position  as  they  were  with  regard  to  the 
counter-notice  given  to  their  first  notice — 
that  is  to  say,  they  were  entitled  to  with- 
draw their  second  notice,  and  that  in  fact 
they  did.  Then  they  served  the  third 
notice,  and  I  cannot  see  that  there  is  any 
reason  why  that  third  notice  should  not 
be  held  a  perfectly  good  notice.  I  observe 
lor  what  it  is  worth  that  the  third  notice 
does  not  contain  any  reference  to  the 
pieces  of  land  Nos.  12  and  15,  and  does 
not  cover  them.  I  think  that  is  clear,  but, 
assuming  that,  I  see  no  sufficient  reason 
why  the  corporation  should  not  be  allowed 
to  proceed  upon  that  third  notice. 

There  was  a  further  point  taken  on 
behalf  of  the  plaintiffs  to  which  I  ought 
to  refer.  It  wa^j  said  that  with  regard  to 
the  first  notice  a  step  had  been  taken  by 
the  corporation  which  recognised  the 
validity  of  the  counter-notice  that  the 
plaintiffs  had  given  to  that  first  notice. 
In  my  opinion  that  is  not  so.  By  the 
notice  of  November  27,  which  is  the  one 
which  is  relied  upon,  the  corporation,  far 
from  recognising  the  counter  notice, 
treated  it  as  wholly  bad  and  proceeded  to 
take  a  step  on  that  footing.  *  So  that  in 
no  way  could  it  be  said  that  by  serving 


the  notice  of  November  27  the  corporation 
had  taken  any  step  with  regard  to  the 
counter-notice  which  rendered  it  impos- 
sible for  them  to  resile  from  the  position, 
or  to  withdraw  their  first  notice  to  treat. 

I  think  I  have  now  dealt  with  all  the 
points  that  were  taken  on  behalf  of  the 
plaintiffs,  and  I  agree  with  my  Lord  in 
thinking  that  the  cross-appeal  fails  and 
should  be  dismissed. 

Appeal  dismissed. 


Solicitors — Robbins,  Billing  &  Co.,  asrents  for 
Abbot.  Pope,  Brown  &  Abbot,  Bristol,  for 
plaintiffs ;  Robins,  Hay,  Waters  &  Hay,  agents 
for  Daniel  Travers  Burges,  Bristol,  for  defen- 
dants. 

[Reported  hy  A.  J.  Hall,  Esq., 
BarHgter-at'Larv. 


[IN  THE   COURT   OF  APPEAL.] 
RiGBT,  L.J.  ^ 

Vaughan  Williams,  L. J.  /    attobney- 

BOMEB,  L.  J.  >    GENERAL   V 

1900.  I  WILSON. 

Dec.  19.  I 

Practice — Transfer — Itt/omuUion  "  ex 
relatione" — Prerogative  of  Crown — Sehc- 
tion  of  Division  in  High  Court — Rules  of 
Supreme  Court,  1883,  Order  XXXVL 

The  Court  has  jurisdiction  to  order  the 
transfer  of  an  action  ex  relatione  from  the 
Chancery  Division  to  the  Queen's  Bench 
Division  where,  according  to  the  usual 
practice  of  the  Attamey-Generalj  the  choice 
of  the  division  in  which  the  action  was 
criginaUy  brought  was  left  entirely  to  the 
relator  and  co-plaintiff.  The  co-plaintiff 
in  such  a  case  cannot  assert  the  prerogative 
of  the  Crown  to  choose  its  own  tribunal. 

Appeal  against  a  decision  of  Keke« 
wich,  J, 

This  was  an  action  oommenoed  in  the 
Chancery  Division,  brought  by  the  Attor- 
ney-General at  the  relation  of  the  Cor- 
poration of  Sunderland,  who  were  also 
co-plaintiffs,  against  a  firm  of  ^  timber 
merchants,  alleging  thatezeavations  made 
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bj  the  defendants  or  their  predecessors 
had  caused  subsidence  of  a  highway,  and 
claiming  a  mandatory  injunction  to  restore 
the  sur&ce  to  its  former  condition. 
.  The  defendants  applied  to  have  the 
action  transferred  to  the  Queen's  Bench 
Division  for  trial  at  the  Durham  Assizes. 

The  main  ground  for  the  application 
^as  that  it  was  desirable  that  there  should 
be  a  view  of  the  locus  in  quo. 

Xekewich,  J.,  while  considering  that  on 
{he  balance  of  convenience  the  case  was  a 
proper  one  to  be  transferred  to  be  tried 
at  the  assizes,  held  that  the  Attorney- 
General  had  deliberately  in  the  exercise 
of  his  discretion  chosen  to  commence  the 
action  in  the  Chancery  Division,  and  that 
his  discretion  ought  not  to  be  interfered 
with,  and  dismissed  the  application  with 
costs. 

The  defendants  appealed,  and  on  the 
opening  of  the  appeal  counsel  for  the 
appellants  stated  that  they  were  autho- 
rised to  say  that  when  the  Attorney- 
General  granted  his  fiat  he  had  exercised 
no  discretion  as  to  the  division  in  which 
the  action  should  be  brought ;  that  it  was 
not  the  practice  of  the  Attorney-General 
in  such  cases  to  exercise  any  discretion  of 
the  kind,  but,  on  the  contrary,  the  selec- 
tion of  the  Court  was  that  of  the  co- 
plaintiffs  ;  and  that  the  Attorney-General 
entirely  disclaimed  the  burden  of  exercis- 
ing any  such  selection. 

RemhaWy  Q,C,,  and  Shortly  for  the 
appellants. — ^The  Judge  below  was  in  our 
favour  on  the  merits,  but  decided  the  case 
on  the  view  that  the  Attorney-General 
had,  in  the  exercise  of  his  discretion, 
selected  the  Chancery  Division.  That  view 
is  now  shewn  to  be  founded  on  a  mistake. 
The  Attorney-General  has  done  no  more 
than  issue  his  fiat,  and  unless  and  until 
he  intervenes  further  the  relators  are  the 
real  plaintiffs  in  the  proceeding,  and  are 
subject  to  the  ordinary  rules  of  procedure, 
including  those  relating  to  the  place  and 
mode  of  trial  in  the  Rules  of  the  Supreme 
Court,  Order  XXXVI.  Jenkins  Y.Bushhy 
[l89i]  ^  shews  that  the  local  venue  is  the 
right  one  in  such  a  case  as  the  present. 
The  relative  positions  of  the  co-plaintiff 
and  of  the  Attorney-General  in  an  infor- 
ri)  60  L.  J.  Ch.  264 ;  [1891]  1  Ch.  484. 
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ihation  ex  relatione  is  shewn  by  Mttford 
on  Pleading,  c.  1,  s.  i.,  AtL-Gen.  v.  Vivian 

E  18261,2  and  Magdalen  College  v.  Att.-Gen, 
1857].'  A  relator  cannot  say  that  he  is 
invested  with  the  prerogative  of  the  Crown 
in  such  proceedings.  The  Crown  Suits 
Act,  1865  (28  <fe  29  Vict.  c.  104),  s.  2,  has 
no  application,  since  it  does  not  apply  to 
suits  which  before  the  Judicature  Act  were 
commenced  by  bill  or  informations  in  the 
High  Court  of  Chancery  —  Rules  of 
Supreme  Court,  1883,  Order  I.  rule  1. 

A,  Olen  (with  him  Warrington,  Q.C.), 
for  the  respondents. — It  is  the  prerogative 
of  the  Crown  to  choose  its  own  Court,  and 
before  the  Judicature  Act  the  Court  had 
no  power  without  the  approbation  of  the 
Attorney-General  to  transfer  a  Crown 
action  from  one  Court  to  another,  or  from 
one  side  of  a  Court  to  another  side,  where, 
as  in  the  old  Court  of  Exchequer,  there 
were  two  sides — Att.-Gen.y,  Barker  [lS7i]A' 
The  Judicature  Act  has  made  no  altera- 
tion in  this  respect — Att.-Gen.  v.  Constable 
[1879]*  and  Dixon  V,  Farrer  [1886].®  In 
a  note  to  Order  V.  rule  9  it  is  stated  in 
the  AnntuU  Practice,  1901,  p.  33,  that 
"  in  the  case  of  an  action  brought  by  the 
Attorney-General  on  behalf  of  the  Crown, 
the  Attorney-General  has  the  right  tio 
choose  his  own  Judge." 

The  case  of  Magdalen  College  v.  Atf.- 
Gen.^  was  a  charity  case.  The  present 
case  concerns  a  right  of  the  public  at 
large,  and  corresponds  to  proceedings  by 
indictment,  and  the  Crown  sues  as  parens 
patrioB — Att.'Gen,  v.  Cockermouth  Local 
Board  [ 1 8  74]  .^  The  relator  represents  the 
Crown  for  the  purpose  of  insisting  on  the 
prerogative  right.  At  any  rate  it  is  the 
duty  of  the  defendants  asking  to  change 
the  venue  in  such  a  case  to  shew  affirm- 
atively that  the  Attorney-General  him- 
self thinks  it  proper  to  make  the  change. ' 

[He  also  argued  that  on  the  merits  no 
sufficient  ground  was  shewn  for  the 
transfer.] 

No  reply  was  called  for. 

(2)  1  Russ.  226,  236,  per  Lord  Gifford.  M.R.  ' 
.  (3)  26  L.  J.  Ch.  620.  624 ;   6  H.L.  0.  189, 
209,  210,  per  Lord  Cranworth,  L.C. 

(4)  41  lu  J.  Ex.  57  ;  L.  B.  7  Ex.  177. 

(5)  48  L.  J.  Ex.  456;  4  Ex.  D.  172. 

(6)  55  L.  J.  Q.B.  497  ;  17  Q.B.  D.  638.       '    * 

(7)  44  L.  J.  Ch.  118 ;  L.  R.  18  Eq.  172. 

b2 


Digitized  by 


Google 


236 


CHANCERY  DIVISION. 


[1901 


Attobney-Gemebal  v.  Wilson,  App. 

RiOBY,  L.J. — In  this  case  the  learned 
Judge  below,  as  I  read  his  judgment,  has 
thought  that  on  the  merits  properly 
so-called  he  would  have  sent  the  case  for 
trial  to  the  Queen's  Bench  Division.  But 
he  felt  himself  hampered  because  he  sup* 
posed  that,  as  her  Majesty's  Attorney- 
General  had  elected  the  Chancery  Division 
as  the  tribunal  in  which  he  chose  to  have 
the  case  tried,  he  was  exercising  the 
prerogative  right  of  the  Crown,  and 
therefore  the  Court  had  no  right  to 
interfere.  Now,  with  regard  to  that 
point,  it  is  perfectly  plain  now — because 
we  have  it  from  the  Attorney-General — 
that  he  never  intended  to  exercise  any 
such  prerogative  right,  and  he  does  not 
wish  to  interfere  with  the  discretion  of 
the  Court  in  any  way.  Even  if  he  had 
not  given  us  that  information  I  should 
have  arrived  at  precisely  the  same  con- 
clusion, for  from  all  that  I  know  of  the 
practice  of  the  Attorney-General,  and  I 
will  add  from  the  reason  of  the  case,  I 
think  it  never  has  been  the  practice  for 
the  Attorney-General  to  exercise  in  that 
manner  the  prerogative  of  the  Crown, 
iissuming  him  to  have  it.  All  that  he 
does  is  by  his  fiat  to  authorise  the  relators 
to  proceed  with  the  prosecution  of  the 
right  involving  public  interest  so  long  as 
he  thinks  it  right  that  they  shall  be  per- 
mitted to  do  so.  He  does  not  clothe 
them  with  the  prerogative  of  the  Crown, 
nor  has  he  any  intention  of  doing  so. 
They  take  the  step  which  they  think 
right  and  proper,  and  they  take  it  with 
no  greater  sanction  and  no  greater 
solemnity  than  they  would  do  if  they 
were  only  acting  as  plaintiffs.  I  there- 
fore come  to  the  conclusion  that  the 
Attorney-General  has  not  expressed  his 
election,  and  that  therefore  the  question 
of  election  by  him  is  altogether  out  of  the 
case.  That  conclusion  seems  to  me  to 
resolve  the  question  in  the  present  case, 
without  going  into  questions  which  may 
be  of  importance  »s  to  what  would  take 
place  if  the  Attorney- General  had  ex- 
pressed his  election.  I  think,  therefore, 
that  we  are  at  liberty^  and  we  are  bound, 
to  treat  the  case  as  if  it  were  only  an  elec- 
tion by  the  plaintiffs,  who  are  also  relators, 
to  bring  this  action  in  the  division  in 
which  it  has  been  brought.    That  being 


so,  I  see  no  reason  to  differ  from  the 
opinion  which  I  understand  to  be  held  by 
Mr.  Justice  Kekewich  on  the  merits  of 
the  case,  and  I  think  we  ought  to  make 
the  order  for  the  transfer  which  he  would 
have  made  if  he  had  not  felt  himself 
hampered  by  the  prerogative  of  the 
Crown.  The  appeal  must  be  allowed  and 
the  action  transferred  to  the  Queen's 
Bench  Division  simply.  The  appellants 
are  entitled  to  the  costs  of  this  appeal, 
and  the  costs  in  the  Court  below  will  be 
costs  in  the  action. 


Vaughan  Williams,  L.J. — I  agree. 
Assuming  that  the  Attorney-General  was 
an  actor  in  this  case — that  is  assuming 
that  he  had  to  be  treated  as  a  party  to 
these  proceedings,  and  assuming  that  he 
had  chosen  his  Court — which  I  take  it 
the  Attorney-General  in  a  case  in  which 
the  Crown  was  interested  would  have  a 
right  to  do — it  still  seems  to  me  quite 
plain  that  he  has  disclaimed  any  right  of 
the  Crown  to  raise  any  such  objection. 

BoMEB,  L.J. — I  agree,  and  I  have 
nothing  to  add. 

Appeal  allowed. 


Solicitors — Crossxnan,  Pritchard,  Crossman  & 
Black,  agents  for  Eidson,  McKenzies  & 
Kidson,  Sunderland,  for  appellants;  Johnson, 
Weatherall  &  Sturt,  agents  for  F.  H.  Bowey, 
Sunderland,  for  respondents. 

[Reported  Ify  A,  Cordery^  Eiq.^ 
Barritter'iU-Law. 
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kellt'b  dibbctobies,  lim. 

V.  GAVIN   AND  LLOYD's. 


CopyrigJU  —  Infiringement  —  Agreement 
to  Frvntfw  Another  for  Profit — Partner- 
ship —  Diairy  far  Shippers  —  PrinUr  of 
Infringing  Part  Employed  hy  Other  Party 
— ^^ Cause  to  he  printed''— Agewt—C opy- 
right  Act,  1842  (5  <j&  6  Vict.  e.  45),  s.  15. 

ZloyiPs  agreed  with  G.  to  print  and 
pvJUiah  in  their  own  name  a  diary  for 
merchant  shippers  in  consideration  of  cer- 
tain payments  and  commission  on  profits, 
G.  obtained  certain  Usts  of  merchant 
skippers  which  were  an  infringement  of 
the  plaintijffV  copyright.  By  agreement 
with  Lloyds,  andtoeave  time  in  publication, 
G.  employed  another  printer,  who  was  paid 
hy  him  to  print  the  pirated  portion,  and 
UoydHs,  wUhout  any  knowledge  of  the 
piracy,  included  the  infringing  portion  in 
the  diary,  which  bore  on  the  tide-page  the 
words  ^'Printed  at  Lloyds,  Royd  Ex- 
change, London  "  : — Held,  that  diere  was 
no  partnership  between  Lloyd* s  and  G., 
and  that  the  printer  of  the  pirated  portion 
of  the  diary  was  net  Lloyd's  agent,  <md  con- 
sequently that  Lloyd* s  had  not ''  caused  to  he 
printed  "  the  diary  within  section  15  of  the 
Copyright  Act,  1842. 

Principle  o/"  Russell  v.  Briant  (19  L.  J. 
C.P.  33;  8  C.  B.  836)  and  Lyon  v. 
Knowlos  (32  L.  J.  Q.B.  71 ;  3  B.  &  S. 
566)  applied. 

This  was  an  action  by  the  plaintiff 
company,  who  were  the  proprietors  and 
publishers  of  the  **  Post-Office  London 
Directory  "  and  numerous  county,  trade, 
and  other  directories,  for  an  injunction  to 
restrain  the  defendants  W.  A.  Gavin 
and  Lloyd's,  their  managers,  servants, 
printers,  publishers,  and  agents,  from 
printing,  publishing,  selling,  delivering, 
or  otherwise  disposing  of  any  copy  or 
copies  of  a  book  or  publication  called 
<<  Lloyd's  Diary  for  Merchant  Shippers 
and  Foreign  Buyers  for  1900,"  or  causing 
or  permitting  any  such  copy  or  copies  to 
be  so  printed,  published,  sold,  delivered, 
or  otherwise  disposed  of^  and  from  copy- 
ing or  pirating  from  any  edition  of  the 
plaintiffs'  directoiy  called  '*  Kelly's  Direc- 


tory of  the  Merchants,  Manufacturers, 
and  Shippers  of  the  United  Kingdom, 
and  Guide  to  the  export  and  import  ship- 
ping and  manufacturing  industries  of  the 
world,"  or  any  part  or  parts  thereof,  and 
from  otherwise  infringing  the  plaintiffs' 
copyright  in  their  said  directory.  The 
plaintiffs  also  claimed  an  account  of  profits 
made  by  the  defendants,  damages,  and 
delivery  up  to  the  plaintiffs  of  all  unsold 
copies  of  the  defendants'  publication. 

The  plaintiffs'  directory  contained  a  list 
of  the  names  of  the  leading  merchants, 
manu&cturers,  and  shippers  in  the  various 
towns  in  Great  Britain,  Ireland,  the 
Colonies,  and  foreign  countries.  The 
names  for  insertion  in  this  directory  were 
obtained  by  the  plaintiffs  by  independent 
enquiries  made  through  canvassers  and 
other  agents  specially  employed  by  the 
plaintiffs  for  that  purpose,  and  at  a  very 
large  expense.  A  new  edition  was  brought 
out  each  year,  the  edition  for  1899  having 
been  published  in  March  of  that  year. 

The  defendant  Gavin  had  recently  pub- 
lished the  diary  in  question,  and  it  was 
published,  according  to  the  plaintiffs'  alle- 
gation, under  the  supervision  of  and  in 
conjunction  with  the  defendant  corpora- 
tion known  as  Lloyd's,  and  printed  at 
Lloyd's,  Boyal  Exchange,  London.  The 
diary  contained  a  list  of  colonial  and 
foreign  importers  and  also  of  export  com- 
mission merchants,  and  the  plaintiffs 
alleged  that  such  list  had  been  compiled  by 
copying  and  pirating  the  names  and  other 
particulars  therein  contained  from  the 
plaintifib'  directory,  and  that  such  copy- 
ing had  taken  place  without  the  leave  or 
licence  of  the  plaintiffs. 

The  circumstances  under  which  the 
diary  was  brought  out  were  as  follows : 
The  defendant  Qavin  having  conceived 
the  notion  of  bringing  out  a  book  of  the 
nature  of  the  book  that  was  actually 
brought  out — namely,  a  diary  of  merchant 
shippers  and  foreign  buyers,  giving  the 
names  and  addresses  of  various  merchants, 
negotiated  with  Lloyd's  in  order  that  the 
book  might  be  published,  to  use  (as  his 
Lordship  remarked)  a  neutral  expression, 
in  connection  with  Lloyd's.  The  result 
was  an  agreement  which  was  embodied  in 
a  letter  dated  May  25,  1899,  signed  by 
Gavin  but  agreed  to  by  Lloyd's :  *'  In 
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Kellt's  Directories,  Lim.  v.  Gavin 
reply  to  your  favour  of  the  17th  respect- 
ing the  printing  and  publication  of  a  work 
to  be  called  'Lloyd's  Diary  for  Mer- 
chant Shippers/  I  agree  to  the  following 
terms  :  *  For  the  use  of  Lloyd's 
name  I  will  pay  the  committee  a 
subsidy  of  lOOl.  a  year,  5  per  cent,  upon 
all  moneys  received  by  me  for  advertise- 
ments appearing  in  the  diary,  and  5  per 
cent,  upon  all  moneys  which  accrue  to  me 
from  the  sale  of  the  publication  .  .  ." 

2.  "  I  will  pay  the  committee  for  print- 
ing the  diary  25  per  cent,  of  the  actual 
cost  of  composition  and  machinery,  the 
cost  referred  to  not  to  be  exorbitant  or 
excessive." 

3.  "  I  guarantee  that  the  total  mini- 
mppi  profit  to  the  committee  from  the 
prijating,  commission  on  advertisements, 
ai\fl  sales  and  subsidy  referred  to  shall  not 
be  less  than  200/.  per  annum,  and  it  is 
understood  that  when  the  sum  of  500/.  is 
reached  I  shall  be  free  from  any  payment, 
in  such  year  of  the  lOOZ.  subsidy  referred 
to."  Clause  4  provided  for  making  monthly 
payments  for  the  cost  of  printing.  Clause  5 
contained  an  undertaking  by  Qavin  as  to 
the  quality  of  the  paper  employed ;  and 
clause  6  stated  that  the  diary  should  be 
about  the  same  length  as  '*  Lloyd's  Ship- 
ping Diary."  Clause  7  was  as  follows: 
**  The  information  in  Lloyd's  Diary  for 
Merchant  Shippers  shall  be  the  same  as  is 
now  inserted  in  Lloyd's  Shipping  Diary 
with  the  exception  that  the  International 
Ports  Directory  shall  not  be  included  in 
the  Merchant  Shippers'  Diary;  but  in 
the  event  of  any  new  literary  features 
being  introduced  for  the  purpose  of  ren- 
dering the  work  more  attractive  to  mer- 
chantSy  they  shall  not  add  to  the  clerical 
labour  involved  in  the  compilation  of  the 
Shipping  Diary,  and  shall  be  submitted  to 
you  " — that  is,  to  Lloyd's — "  for  approval ; 
such  approval,  it  is  understood,  however, 
is  not  to  be  unreasonably  withheld."  8. 
''The  same  clerical  labour  shall  be  per- 
formed by  Lloyd's  for  the  Merchant  Ship- 
pers' Diaiy  as  is  now  performed  for  Lloyd's 
Shipping  Diary."  Clause  9  contained  an 
undertaking  by  Gavin  as  to  the  binding. 
10.  "The  Committee  [of  Lloyd's]  shaU  be 
entitled  to  refuse  the  insertion  of  any 
advertisements  which  may  be  of  an  ob- 
jectionable kind;  but    beyond    this    all 


[l90l 

AND  Lloyd's. 

matters  relating  to  the  form  in  the 
character  of  the  advertisements,  reading 
matter,  sale  price  of  the  work,  &c.,  shall 
be  decided  by  me."  Clause  11  provided 
for  forwarding  advertisements.  12.  '<I 
will  pay  all  expenses  incidental  to  the 
production  of  The  Merchant  Shippers' 
Diary,  such  as  paper,  binding,  postage, 
&c."  13.  "This  agreement  to  continue 
for  14  years  (fourteen  issues)  but  if  after 
two  issues  it  is  found  that  the  Merchant 
Shippers'  Diary  does  not  pay  I  shall 
have  the  right  to  discontinue  the  publica- 
tion of  the  same." 

The  case  was  on  the  question  of  in- 
fringement confined  to  the  Hamburg  por- 
tion of  certain  lists  prepared  by  Gavin, 
and  upon  that  part  evidence  was  given  on 
behalf  of  the  plaintifi^.  For  the  purposes 
of  the  book  Gavin  wrote  to  the  secretary 
of  Lloyd's,  "  I  send  you  herewith  a  copy 
of  the  letter  I  would  suggest  your  writing 
to  the  agents" — ^that  is,  Lloyd's  agents 
abroad.  "  If  you  will  send  me  over  the 
paper  I  will  have  it  manifolded,  and  send 
them  back  for  you  to  sign.  The  other 
paper  you  request  I  will  let  you  have  to- 
morrow." The  enclosure  as  originally 
drawn  purported  to  shew  an  intention 
on  the  part  of  the  committee  of  Lloyd's 
to  publish  the  book,  and  put  themselves 
forward  in  fact  as  being  the  intended  pub- 
lishers and  the  persons  to  give  the  adver- 
tisements. That  was  altered,  and  the  letter 
ran  as  follows  :  "  It  is  the  intention  of  the 
Committee  to  sanction  the  publication  of 
a  diary  for  1900,  intended  to  circulate 
amongst  British  merchant  shippers.  The 
information  which  you  have  been  good 
enough  to  supply  in  connection  with  the 
Shipping  Diary  has  been,  I  understand, 
greatly  appreciated  by  shipping  firms  in 
this  country,  and  I  would  deem  it  a 
favour  if  you  would  kindly  supply  for  the 
new  Diary  the  information  in  the  en- 
closed form.  In  recognition  of  the  trouble 
thrown  upon  you  I  am  informed  that  it  is 
the  intention  of  the  publishers  of  the 
Merchant  Shippers'  Diary  to  give  you 
an  advertisement  amongst  the  reading 
matter  in  connection  with  your  port,  and 
also  to  forward  you  a  compUmentaiy  copy 
of  the  work  immediately  it  is  published." 
That  document  was  manifolded,  and  as 
manifolded  was  signed  by  Lloyd's  and  waa 
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made  use  of  for  the  purpose  of  obtaining 
from  Lloyd's  agents  abroad  the  informa- 
tion required  by  Gavin.  In  order  to  get 
on  with  his  book  Gavin  sent  out  the  lists 
above  referred  to.  These  lists  were  not 
produced,  but  it  was  clearly  shewn  on 
behalf  of  the  plaintiffs  that  whatever  lists 
were  supplied  abroad,  or  however  Gavin 
got  the  information  for  that  particular 
portion  of  the  work,  there  was  a  clear 
copying  from  the  plaintiffs'  book.  At  a 
certain  period  it  became  apparent  that  it 
would  be  impossible  for  IJoyd's  by  the 
end  of  the  year  to  do  the  printing  of  the 
whole  of  the  book.  They  printed  up  to 
page  83,  where  the  portion  complained  of 
commenced,  and  then  they  did  not  print 
any  more  matter  except  a  certain  portion 
of  the  advertisements  at  the  end  of  the 
book.  An  agreement  was  come  to  appa- 
rently at  Gavin's  request  that  he  was  to 
be  at  liberty  to  get  such  portion  of  the 
book  as  could  not  be  printed  by  Lloyd's 
printed  elsewhere.  Gavin  thereupon 
employed  another  printer  and  paid  him, 
and  got  that  portion  of  the  book  printed- 
The  sheets  so  printed  by  the  other  printer 
were  sent  to  the  binders,  as  also  the  por- 
tion of  the  book  printed  by  Lloyd's.  The 
front  page  of  the  book  contained  the  full 
title,  and  also  at  the  foot  the  words 
**  Printed  at  Lloyd's,  Royal  Exchange, 
liondon." 

The  defendant  G^vin  did  not  appear. 

Lloyd's,  as  was  admitted  at  the  trial, 
had  no  knowledge  of  the  infringement  of 
the  plaintiffs'  copjrright ;  they  had  never 
sold  any  copies  of  the  diary,  and  in  view 
of  the  piracy  they  had  no  intention  of 
doing  so,  and  they  were  willing  to  deliver 
up  to  the  plaintiffs  the  infringing  parts  of 
fluch  diaries  as  might  be  in  their  posses- 
sion. 

Leveii,  K.C.,  and  E.  Ford,  for  the 
plaintiffs. — Lloyd's  ''  caused  "  the  pirated 
matter  to  be  printed  within  section  15  of 
the  Copyright  Act,  1842,  and  are  liable 
for  the  costs  of  the  action. 

SontUan  and  F.  D,  MacKinnon,  for 
the  defendants,  Lloyd's. — ^These  defen- 
dants are  not  liable  under  section  15, 
which  deals  with  two  classes  of  persons : 
those  who  '*  print  or  cause  to  be  printed  " 
or  who  ''  import "  any  book  or  part  of  a 


book,  even  though  they  may  act  inno- 
cently, are  liable,  but  persons  are  not 
liable  for  publication  unless  they  have 
knowledge  of  the  infringement.  Lloyd's 
had  not  such  knowledge.  They  did  not 
print  the  infringing  part  of  the  book^ 
The  use  of  the  words  "  Printed  at  Lloyd's," 
&c»j  is  not  an  estoppel  as  against  them, 
and  there  is  no  evidence  that  they  pub- 
lished this  part  or  that  they  caused  it  to 
be  printed. 

[Bybne,  J. — Lloyd's  would  have  had 
the  power  to  prevent  the  actual  printing 
being  done  by  any  one  else.] 

There  is  no  difference  between  selling 
and  causing  to  be  sold  and  printing  and 
causing  to  be  printed.  The  latter  act  in 
each  case  must  be  done  through  an  agent. 
The  printer  here  was  the  agent  of  Gavin^ 
and  not  of  Lloyd's.  Causing  must  be  the 
ordering  through  an  agent ;  it  does  not 
include  allowing.  The  selling  or  the 
printing,  as  the  case  may  be,  would  be 
personal.  The  words  are  common  form 
throughout  the  Copyright  Act. 

In  the  Dramatic  Copyrights  Act,  1833 
(3  &  4  Will.  4.  c.  15),  8.  2,  the  words  are 
**  represent  or  cause  to  be  represented." 
There  are  two  decisions  on  that  Act — 
RvMell  V.  Briant  [l849]  ^  and  Lyon  v. 
Knotdes  [l863]  * — which  shew  that  the 
latter  words  have  reference  to  agency  and 
not  to  a  mere  permission,  and  that  the 
merely  supplying  a  person  with  the  means 
of  doing  the  thing  complained  of  and  the 
sharing  in  the  profits  are  not  sufficient  to 
establish  liability  under  that  Act.  In 
the  Fine  Arts  Copyright  Act,  1862  (25  <fc 
26  Vict.  c.  68),  the  words  are  "  cause  to 
be  copied." 

LeveU,  K.C,  in  reply.--2  &  3  Vict. 
c.  12,  8.  2,  which,  although  repealed,  has 
been  re-enacted  by  the  Newspapers, 
Printers,  and  Keading-Rooms  Repeal  Act, 
1869  (32  k  33  Vict.  c.  24),  imposes  on 
every  person  printing  a  book  the  duty  of 
printing  his  name  on  the  book. 

Lloyd's  having  put  their  name  on  the 
diary  must  be  taken  to  have  accepted  the 
publication,  and  are  liable.  They  sold 
their  name  and  they  took  a  share  in  the 
profits.     By  the  agreement  with  Gavin 

(1)  19  L.  J.  C.P.  33 ;  8  C.  B.  836. 

(2)  32  L.  J.  Q.B.  71 ;  3  B.  &  S.  566. 
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they  were  to  print  and  publish  the  book. 
Ityssell  V.  Brumt '  and  Lyon  v.  KnotoUa^ 
ivere  cases  of  landlord  and  tenant,  and  in 
neither  case  was    there  any  agreement 
that  the  thing  complained  of  should  be 
done.     Further,  Lloyd's  were  to  share  in 
the    profits     in    three    different    ways: 
Beyond  their  subsidy  they  were  to  receive 
5  per  cent,  on  all  advertisements  and  on  all 
money  received  for  the  sale  of  the  book. 
There  could    be    no  profits  from   these 
sources  until  the  whole  book  was  printed  ; 
consequently  the  printing  was  essential. 
No  similar  action  was  essential  in  the  cases 
relied  on.    A  person  causes  a  thing  to  be 
done  when  he   makes  a  bargain  that  it 
shall    be    done.       In   addition,     Lloyd's 
actually    assisted    Gavin    to    obtain   the 
materials   for  the   book:   they  signed   a 
letter  which  accompanied  the  list  sent  to 
their  Hamburg  agents,  without  which  the 
information  could  not  have  been  obtained. 
They  were  consequently  the  prime  cause 
of  the  piracy  being  committed.     The  in- 
ception of  the  whole  transaction  was  due 
to  them.     The  printer  in  this  case  was  not 
Gavin's  agent.     Between  a  man  and  his 
printer  there  is  no  agency.     The  action  by 
the  printer  would  bo  for  work  and  labour 
done.  If  a  man  pays  another  to  sing  for  him 
and  does  not  exercise  any  control  over  the 
singer,  but  allows  him  to  sing  a  song  in 
infringement  of  copyright,  the  employer 
is  liable — Monaghan  v.  Tcvylor  [l886].^   In 
JRuaselly,  Briant,^  if  the  tavern  had  been 
let  for  the  performance  of  the  particular 
piece,  the  result  would  been  difierent.    In 
Lyon  V.  Knowles  *  there  was  no  connection 
between  the  lessor  and    the    particular 
piece,  and  the  Court  considered  that  the 
defendant  could  not  stop  the  performance. 
Here,   but  for  the    agreement,  the  list 
could  not  have  been  printed,  and  Lloyd's 
had   power  to  revoke  the  authority  to 
print.     There  was  joint  action  and  con- 
trol ;  and  although  it  may  be  that  there 
was  no  partnership,  there  was  a  partici- 
pation in  profits. 

Byrne,  J.,  after  stating  the  facts,  con- 
tinued :  It  has  been  proved  to  my  satis- 
faction as  against  the  defendant  Gavin, 
and  it  is  not  disputed  by  the  defendants 

(3)  2  Times  L.  B.  685. 
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Lloyd's,  that  as  to  a  portion  of  this  work 
there  has  been  a  dear  case  of  copying  and 
infringement  of  copyright.    The  real  point 
as  between  the  plaintiffs  and  Lloyd's  is 
whether  they  are  responsible  in  the  cir- 
cumstances for  the  pirated  portion  of  the 
work.     The  question  that  has  been  argued 
before  me  is  whether  under  these  circum- 
stances   Lloyd's    have  made  themselves* 
liable  under  section  15  of  the  Copyright 
Act,  1842.     That  section  provides :  "  That 
if  any  person  shall,  in  any  part  of  th& 
British  Dominions,  after  the  passing  of 
this  Act,  print  or  cause  to  be  printed, 
either  for  sale  or  exportation,  any  book  in 
which  there  shall  be  subsisting  copyright " 
— "  book  "  including,  of  course,  part  of  the- 
book  under  the  interpretation  clause  (sec- 
tion 2) — **  without  the  consent  in  writings 
of  the  proprietor  thereof,  or  shall  import 
for  sale  or  hire  any  such  book  so  having 
been  unlawfully  printed  from  parts  beyond 
the  sea,  or,  knowing  such  book  to  have 
been  so  unlawfully  printed  or  imported, 
shall  sell,  publish,  or  expose  to  sale  or  hire, 
or  cause  to  be  sold,  published,  or  exposed 
to  sale  or  hire,  or  shall  have  in  his  posses- 
sion, for  sale  or  hire,  any  such  book  so  un- 
lawfully printed  or  imported,  without  such 
consent  as  aforesaid,"  the  offender  is  to  be 
liable  to  certain  penalties.    Very  properly 
in  the  argument  it  was  admitted,  or  if  not 
admitted  it  was  not  otherwise  argued,  that 
Lloyd  s  were  not  guilty  of  an  offence  under 
the  second  branch  of  this  section.     It  is 
not  suggested  that  they  knew  the  book  ta 
have  been  unlawfully  printed.    The  fraud 
committed  was  committed  by  Gavin,  and 
it  is  not  suggested  that  the  committee  of 
Lloyd's  or  any  of  their  officers  were  aware 
of  any  such  fraud.    And  it  is  dear,  if  not 
conceded,  that  as  to  this  portion  of  the 
work  the  printing  was  done  by  another- 
firm  of  printers,  and  not  by  Lloyd's.    But 
it  is  said  that,  having  regard  to  the  agree- 
ment existing  between  Lloyd's  and  Gavin ^ 
and  having  regard  to  the  fact  that  they 
had  supplied  the  means  of  assisting  Gavin 
to  obtain  the  information  required  for  his- 
book  through    their    agents    abroad,  it 
ought  to  be  held  that  they  have  within- 
the  meaning  of  the  Act  caused  this  pirated" 
portion  of  the  book  to  be  printed. 

So  far  as  I  know,  no   case  has  been- 
decided  under  this  particular  section,  but 
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there  are  authorities  that  have  been  de- 
cided under  a  section  having  somewhat 
similar  words  in  another  Act ;  and  the  first 
case  that  was  cited  to  me  was  RueaeU  v. 
Briavi,^  The  Act  in  question  there  was 
the  Dramatic  Copyright  Act,  1833,  which 
was  extended  to  musical  compositions  by 
the  Copyright  Act,  1842,  and  the  words 
used  in  that  Act  are  words  imposing  a 
penalty  upon  any  person  who  shall  **  re- 
present" or  "cause  to  be  represented" 
withoat  the  consent  in  writing.  Change 
the  words  "represent"  and  "represented" 
for  the  words  that  we  have  here,  "  print " 
and  "  printed,"  and  the  words  so  far  are 
exactly  alike.  What  happened  in  that 
case  was  this :  There  had  been  a  letting 
by  the  proprietor  of  a  certain  tavern  of  a 
place  where  dramatic  entertainments  could 
be  performed,  and  where  the  person  taking 
it  from  him  performed  a  piece  called  "The 
Ship  on  Fire."  He  was  the  only  per- 
former in  the  piece,  and  the  room  was 
hired  for  several  nights  by  Smith  for  the 
purpose  of  giving  public,  vocal,  and 
musical  entertainments.  He  paid  the 
defendant  so  much  a  night.  The  further 
connection  that  the  landlord  of  the  tavern 
had  with  reference  to  the  matter  was  that 
he  furnished  the  platform,  benches,  and 
lights,  and  allowed  placards,  describing  the 
intended  performance,  to  be  stuck  up  in 
and  about  the  tavern  ;  that  bills  or  pro- 
grammes of  the  entertainments  were 
circulated  by  Smith,  and  tickets  or  cards 
of  admission  sold  by  him,  and  also  by  a 
servant  of  the  defendant  at  the  bar  of  the 
tavern,  one  ticket  being  sold  by  the  defen- 
dant himself.  The  Court  came  to  the 
conclusion  that  the  evidence  was  not 
sufficient  to  shew  that  the  proprietor  of 
the  tavern  had  caused  to  be  represented 
the  musical  composition  in  question  within 
the  meaning  of  the  Act ;  and  in  the  course 
of  giving  judgment  Chief  Justice  Wilde 
said  :  "  we  are  of  opinion,  after  considera- 
tion, that  there  was  no  such  evidence ;  and 
that  therefore  the  rule  must  be  made 
absolute  for  entering  a  non-suit."  After 
stating  the  facts,  he  says  :  "  we  think, — 
having  regard  to  the  object  of  the  Act, 
and  the  language  of  the  2nd  section, — 
that  no  one  can  be  considered  as  an 
ofiTender  against  the  provisions  of  it,  so  as 
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to  subject  himself  to  an  action  of  this 
nature,  unless,  by  himself,  or  his  Agent, 
he  actually  takes  part  in  a  representation 
which  is  a  violation  of  copyright.  And,  if 
it  were  to  be  held,  that  all  those  who 
supply  some  of  the  means  of  representa- 
tion to  him  who  actually  represents, 
are  to  be  regarded  as  thereby  con- 
stituting him  their  agent,  and  thus 
causing  the  representation,  within  the 
meaning  of  the  Act,  such  a  doctrine  would, 
we  think,  embrace  a  class  of  persons  not 
at  all  intended  by  the  Legislature."  The 
second  case  referred  to  was  the  case  of 
Lyon  V.  KnowleSy^  in  which  case  the  pro- 
prietor of  a  theatre  had  entered  into  a 
certain  arrangement  with  a  Mr.  Dillon 
whereby  Dillon  had  the  use  of  the  theatre 
for  dramatic  representations.  Under  that 
arrangement  Dillon  provided  the  company, 
selected  the  pieces,  had  the  management 
of  the  representations  and  exclusive  con- 
trol over  the  persons  employed  in  the 
theatre.  The  defendant — that  is,  Knowles 
— on  his  part,  paid  for  printing  and 
advertising,  furnished  the  lighting,  door- 
keepers, scene-shifters,  and  supernume- 
raries, and  hired  the  band,  music  being  a 
necessary  part  of  the  performance.  The 
money  taken  at  the  door  was  taken  by 
servants  of  the  defendant,  who  retained 
one-half  of  the  gross  receipts  for  his  re- 
muneration, and  handed  the  other  half 
over  to  Dillon.  In  that  case  the  Court 
came  to  the  conclusion  that,  inasmuch  as 
there  was  no  partnership  constituted 
between  the  proprietor  of  the  theatre  and 
Dillon,  there  was  no  liability  by  reason  of 
the  agreement  to  share  in  the  gross  takings, 
or  by  reason  of  the  agreement  that  the 
landlord  had  entered  into  with  Dillon  as 
to  what  he  should  provide,  to  constitute 
that  a  causing  of  the  representation  by 
him. 

Of  course  these  are  only  illustrations  of 
what  may  be  considered  as  ''causing  a 
representation  "  within  the  Act  in  question 
there,  but  they  do  help  to  this  extent — that 
in  reference  to  representation  the  Courts 
came  to  the  conclusion  that  the  expression 
''causing"  to  do  the  acts  complained  of 
meant  either  by  the  person  himself  or  his 
agent.  Now  what  I  have  to  do  here  is  to 
say  whether — the  whole  of  the  order  for 
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the  printing  which  is  complained  of  having 
been  given  by  Gavin  with  the  sanction  of 
Lloyd's,  it  is  true  by  agreement  with 
Lloyd's,  he  being  allowed  to  give  the  order 
notwithstanding  the  terms  of  the  original 
agreement — I  can  fisiirly  regard  the  prin- 
ter who  actually  did  the  work  as  being 
an  agent  of  Lloyd's  for  the  purpose  of 
printing  this  book.  First  of  all,  there  was 
no  partnership  between  Gavin  and  Lloyd's. 
It  is  true  that  there  was  an  agreement 
between  them  for  the  printing  and  publi- 
cation of  a  certain  work.  It  is  true  that 
Lloyd's  were  to  receive  profits  by  reason  of 
the  publication  of  the  work  contemplated. 
It  is  true  they  were  to  allow  the  use  of 
their  name  as  a  sort  of  authority  for  the 
book — that  is  to  say,  they  allowed  it  to  be 
stated  that  it  was  published  under  their 
supervision,  and  they  were  content  to 
allow  it  to  go  forth  to  the  world  with  the 
title-page  stating  that  it  was  printed  by 
Lloyd's,  of  the  Royal  Exchange,  London.  I 
have  said  no  partnership  was  constituted  by 
that  agreement,  and  I  do  not  think,  having 
given  it  careful  consideration,  that  I  should 
be  justified  in  holding  that  the  printing  by 
the  third  party  not  a  party  to  the  agreement 
— that  having  been  done  in  consequence 
of  orders  given  by  Gavin  and  paid  for  by 
Gavin — was  something  done  by  an  agent 
of  Lloyd's.  Of  course  I  need  hardly  say 
that  LJoyd's  have  never  supposed,  nor  have 
they  ever  had  it  called  to  their  attention, 
that  there  was  this  copyright.  They  say 
they  never  did  publish,  and  as  a  matter  of 
fact  they  did  not  publish.  It  has  never 
been  suggested  that  they  had  been  in  any 
way  parties  to  the  fraud.  On  the  con- 
trary, they  repudiate  any  such  thing  as 
handing  about  copies  of  this  work  or  re- 
printing anything  of  the  kind.  On  the 
other  hand,  I  do  think  that,  as  their 
counsel  said,  not  unfairly,  it  is  rather  by  a 
happy  accident  in  this  case  that  by  allow- 
ing their  name  to  appear  on  the  title-page 
they  have  not  made  themselves  liable  as 
the  actual  printers  of  the  book  ;  and  I  am 
bound  to  say,  having  regard  to  that  fact, 
and  to  the  fact  that  it  is  only  when  the 
whole  of  the  facts  come  out  that  one  comes 
to  the  conclusion  which  I  have  come  to, 
that  I  do  not  think  I  ought  to  give  them 
any  costs  of  the  action.     I  think  the 


plaintiffs  are  entitled  to  an  injunction 
against  Gavin  with  costs,  but  are  not 
entitled  to  costs  as  against  Lloyd's. 


Solicitors — Scott,  Spaldinfr  &  Bell,  for  plaintiffs ; 
Waltons,  Johnson,  Babb  &  Whatton,  for 
Lloyd's. 

IRepofied  ly  W,  A.  Q,  Woods,  Egq., 
Ba/rriiUr-at'Law, 


Cozens- Hardy,  J. ' 

1901. 

Jan.  22,  26. 


OASsiOT,  In  re ;  flad* 

GATE  «.  vintners'  CO* 


WiU — Construction — CandUion — Charity 
— Gift  without  Reference  to  Age  or  Poverty 
— Perpetuity — Mortmain  arid  Charitable 
Usee  Act,  1888  (51  d:  62  Vict.  c.  42),*.  13. 

The  testator  made  thefoUoioing  gifts  :  "  / 
bequeath  to  the  Vintners*  Company  .  ,  ,  the 
portrait  of"  a  nmMd  person  ^^  tobe  hung, 
up  by  them  in  a  conspicuous  part  of  their 
common  haU  and  always  retained  in  that 
position.  And  upon  condition  ^lat  they 
accept  the  said  bequest  of  the  said  portrait 
with  the  obligation  aforesaid  I  bequeath  to 
the  said  company  the  sum  of  4,0002.  .  .  • 
enjoining  the  wxdd  company  out  of  the 
income  of  the  said  sum  o/*  4,000/.  to  keep  in 
due  and  proper  repair  the  said  portrait^ 
cleaning  and  re-gilding  its  fram/e  not  less 
than  once  in  every  four  years j  the  surplus 
of  the  said  income  to  be  applied  .  .  .  for 
the  benffU  of  individuals*^  answering  a 
particular  description  without  any  refer- 
ence to  age  or  poverty,  "  and  if  applied  by 
way  of  annuity,  no  single  annuity  to  exceed 
bOl,  per  annum  " ; — Held,  that  the  gift  of 
the  picture  was  valid,  the  condition  imposed 
being  a  condition  subsequeTU,  but  thai 
no  part  of  the  gift  of  the  4,000Z.  legacy 
could  be  supported  €U  a  eharitahle  gift,  and 
it  therefore  failed  wholly,  as  infringing 
the  rvle  against  perpetuity. 

The  testator  in  the  cause  by  a  codicil  to 
his  will,  amongst  other  provisionS|  made 
the  following  gifbs :  '*  I  bequeath  to  the 
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Vintners'  Company  of  the  City  of  London 
the  portrait  of  my  late  friend  and  partner 
Don  Sebastian  Gonzalez  Martinez  to  be 
hung  up  by  them  in  a  conspicuous  part  of 
their  common  hall  and  always  retained  in 
that  position.  And  upon  condition  that 
they  accept  the  said  bequest  of  the  said 
portrait  with  the  obligation  aforesaid,  I 
bequeath  to  the  said  company  the  sum  of 
4,000^.,  free  from  legacy  duty,  such  sum 
with  the  legacy  duty  thereon  to  be  paid 
out  of  such  part  of  my  personal  estate  as 
may  by  law  be  bequeathed  for  charitable 
purposes,  enjoining  the  said  company  out 
of  the  income  of  the  said  sum  of  4,000Z.  to 
keep  in  due  and  proper  repair  the  said 
portrait,  cleaning  and  re-gilding  its  frame 
not  less  than  once  in  every  four  years,  the 
surplus  of  the  said  income  to  be  applied  by 
the  Master  and  Wardens  for  the  time 
being  of  the  said  company  to  the  best  of 
their  discretion  for  the  benefit  of  indi- 
viduals who  have  been  engaged  in  the 
Oporto  Red  or  Port  St.  Mary's  White 
Sherry  Wine  Trade,  and  if  applied  by  way 
of  annuity,  no  single  annuity  to  exceed 
50/.  per  annum,  and  to  be  held  only 
during  the  pleasure  of  the  Master  and 
Wardens  for  the  time  being  of  the  said 
company." 

The  trustees  took  out  a  summons  for 
the  purpose  of  having  the  opinion  of  the 
Court  whether  both  or  either  of  these 
gifts  failed.  The  hearing  of  the  summons 
was  adjourned  into  Court. 

JFw,  K.C,  and  Atuten-Carlmell,  for  the 
plaintiffs. 

Vernon  Smithy  K,C.,  and  Mark  Earner, 
for  the  Vintners*  Co. — The  provision  must 
be  construed  as  a  whole,  and  if  the  gift 
answers  the  requirements  of  the  statute 
there  is  a  good  charitable  gift —  Wall,  In 
re;  Pomeroy  v.  WiUway  [i889],*  and 
Hunter  v.  AU.-Oen.  [l899].^  It  is  not 
necessary  that  there  should  be  a  direct 
reference  to  poverty — Att.-Gen,  v.  Comber 
[l824].3  The  annuities  are  so  small  as  to 
point  to  poor  recipients. 

Aakworih  Jamee,  for  the  residuary 
l^tees. — Both  gifts  fail.  The  picture  is 
given  upon  a  condition  precedent  which 

(1)  69  L.  J.  Oh.  172  ;  42  Ch.  D.  510. 

(2)  66  L.  J.  Ch.  449 ;  [1899]  A.C.  309. 

(3)  2  Sim.  it  8.  93. 


cannot  be  disregarded,  although  the  effect 
is  to  defeat  the  gift— -ffoWrwon  v.  Whed- 
Wright  [  1 85 6]  .^  The  legacy  fails  altogether 
— Hunter  v.  Att.-Gen,^ 

Vernon  Smith,  K.C,  in  reply. — As  to  so 
much  of  the  legacy  of  4,000/.  as  is  not  re- 
quired for  the  maintenance  of  the  picture 
and  frame  the  legacy  is  good,  on  the 
authority  of  Att.-Gen,  v.  Comber}  The 
fund  can  be  apportioned — Mifford  v. 
Reynolde  [l842].* 

Cur,  adv.  vuU. 

Cozbns-HabdT|  J.,  after  stating  the 
facts  to  the  effect  above  stated,  continued  : 
It  is  contended  on  behalf  of  the  residuary 
legatees  that  the  bequest  of  the  picture  is  ' 
bad,  because  the  condition  which  is  sought 
to  be  imposed  upon  the  company  is  one 
which  the  law  cannot  recognise  or  enforce ; 
but  in  my  view  the  condition  is  a  condi- 
tion subsequent,  and  not  a  condition 
precedent.  I  think,  therefore,  that  the 
gift  of  the  picture  is  valid. 

With  reference  to  the  4,000Z.,  the  first 
part  of  the  trust  is  admittedly  bad ;  the 
second  part  of  the  trust  is  also  bad,  unless 
it  can  be  supported  as  a  charitable  gift. 
Now  there  is  no  reference  to  age  or  to 
poverty  in  the  description  of  the  recipients 
of  the  bounty,  and,  having  regard  to  the 
authorities,  I  do  not  think  I  am  justified 
in  saying  that  there  is  on  the  face  of  this 
will  any  sufficient  indication  of  a  chari- 
table intent  to  enable  me  to  support  the 
gift.  I  cannot  see  my  way  to  limit  the 
trust  to  retired  wine  merchants  who  are 
in  poverty  or  who  are  aged.  That  being 
so,  I  must  hold  that  the  4,000/.  legacy 
fails. 


Solicitors — Fladgate  &  Co.,  for  plaintiffs ;  Frank 
Richardson,  for  Vintners*  Co. ;  Waltons, 
Johnson,  Bubo  &,  Whatton,  for  residuary 
legatees. 

[Reported  hy  A.  E.  EaTidall,  Esq,, 
Barrister-at'Law, 


(4)  25  L.  J.  Ch.  386 ;  6  De  G.  M.  &  6.  635. 
(6)  12L.J.  Ch.40;  1  Ph.  186. 
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[IN  THB  COUBT  OP  APPEAL.] 
RiGBY,   L.J.  -X  MARLBOKOUGH 

Vaughan  Williams,  L.J.  |     (dowager 
BoMEB,  L.J.  >  duchess)  v. 

1900.  I  HABLBOBOUGH 

Dec.  10.  J       (dukb). 

Settlement  —  Povoer  of  Jointuring  — 
Construction — Appointment  of  Jointure 
on  Firet  Marriage — Divorce — Appoint- 
ment to  Second  Wife — Public  Policy. 

By  a  resettlement  of  family  estates  a 
tenant  for  life  was  empowered  "a«  any 
time  or  times  either  before  or  after  his 
marriage  with  any  woman  by  any  deed  or 
deeds  .  .  ,  ,  to  appoint  to  any  woman 
whom  he  may  ao  marry  for  her  life  or  for 
any  lees  period  any  yearly  i*entcharge  or 
rentc/iarges  by  way  of  jointure^'^  not  ex- 
ceeding in  the  events  which  happened  the 
yearly  sum  of  2,500/.,  and  it  was  dedaared 
that  the  power  of  jointuring  might  be 
exercised  as  often  as  he  should  marry.  The 
tenant  for  life  under  Ms  power  appointed 
a  yearly  sum  of2fi00l.  to  a  lady  whom  he 
married  in  1869.  She  obtained  a  divorce 
from  him  in  1883,  and  he  married  a 
second  wife  in  1888,  cmd  purported  to 
appoint  to  her  under  the  same  power  a 
yearly  sum  of  2,500Z.  On  the  death  of  the 
tenant  for  life  the  validity  of  the  jointure 
to  the  second  wife  was  disputed:— 'H.^X^^ 
that  the  appointment  of  the  second  jointure 
was  authorised  by  the  power  in  the  re- 
settlement^ and  that  Uiat  power  was  not 
invalid  as  being  against  public  policy^ 
notwithstanding  that  it  enabled  Vie  tenant 
for  life  to  appoint  a  jointure  after  a  dis- 
solution by  divorce  of  his  first  marriage. 

Cartwright  v.  Cartwright  (22  L.  J.  Oh. 
841 ;  3  De  G.  M.  <&  G.  982)  distinguished. 

Appeal  from  decision  of  Byrue,  J. 

The  action  was  by  Lily  Dowager 
Duchess  of  Marlborough,  widow  of  the 
eighth  Duke  of  Marlborough,  against 
Charles  Richard  John,  ninth  and  present 
Duke  of  Marlborough,  the  present 
Duchess,  their  infetnt  son  John  Albert 
Edward  Spencer  Churchill,  the  present 
Marquis  of  Blandford,  and  certain  trus- 
tees, claiming  a  declaration  (in  effect) 
that  a  jointure  rentcharge  over  the 
Duke  of  Marlborough's  settled  estates, 
other    than    those   settled    by    Act    of 


Parliament,  appointed  to  the  plaintiff  by 
her  late  husband,  the  eighth  duke,  was 
validly  appointed,  and  for  consequential 
relief.  The  question  arose  in  consequence 
of  the  dissolution  of  the  marriage  of  tho 
eighth  duke  with  his  first  wife,  and  his 
subsequent  marriage  to  the  plaintiff. 

The  power  of  jointuring  was  given 
by  an  indenture  of  resettlement  dated 
July  14,  1866  (hereinafter  called  the 
resettlement  of  1866),  and  made  between 
John  Winston,  seventh  Duke  of  Marl- 
borough, of  the  first  part,  the  then 
Marquis  of  Blandford,  afterwards  eighth 
Duke  of  Marlborough,  of  the  second  part, 
and  George  Graham  and  George  Henry 
Robert  Charles  Earl  Vane,  of  the  third 
part,  whereby  certain  freehold  heredita- 
ments in  the  counties  of  Oxford,  Bucks, 
Berks,  and  Wilts  were  appointed  (subject 
to  a  jointure  rentcharge  of  2,500Z.  to  the 
wife  of  the  seventh  duke)  to  the  use  of 
trustees  for  a  term  of  1,300  years  upon 
trusts  for  raising  certain  sums  of  money, 
and  subject  thereto  to  uses  for  securing 
certain  rentcharges,  and  subject  as  afore- 
said to  the  use  of  the  seventh  duke 
during  his  life,  without  impeachment  of 
waste,  with  remainder  to  the  use  of  the 
eighth  duke  during  his  life,  without 
impeachment  of  waste,  with  remainder  to 
the  use  of  his  first  and  other  sons  suc- 
cessively in  tail  male,  with  remainders 
over.  And  the  resettlement  empowered 
the  eighth  duke  ''at  any  time  or 
times  either  before  or  after  his  mar- 
riage with  any  woman  by  any  deed 
or  deeds  with  or  without  power  of  revo- 
cation and  new  appointment,  or  by  will 
or  codicil,  but  subject  and  without  pre- 
judice to  the  uses  preceding  the  estate 
hereinbefore  limited"  to  him  for  his  life, 
and  to  the  powers  and  privileges  to  such 
uses  annexed  or  exercLseable  during  tho 
continuance  thereof  respectively  (with 
an  exception  not  material  to  be  here 
stated),  and  to  the  uses,  estates,  and  in- 
terests limited  or  created  in  exercise  of 
such  powers  or  any  of  them, "  to  appoint  to 
any  woman  whom  he  may  so  marry  for  her 
life  or  for  any  less  period  any  yearly  rent- 
charge  or  rentcharges  by  way  of  jointure 
not  exceeding  in  the  whole  the  yearly  sums 
following  (that  is  to  say),"  If  the  eighth 
duke  (then  Marquis  of  Blandford)  should 
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die  in  the  lifetime  of  the  seventh  duke, 
then  daring  the  life  of  the  seventh  duke 
"the  yearly  sum  of  1,500^.,  and  from  and 
after  his  death  the  yearly  sum  of  2,000t," 
but  if  the  eighth  duke  should  survive  the 
seventh  duke,  ^Hhe  yearly  sum  of  2,500Z., 
such  yearly  rentcharges  of  1,500Z.  2,0002. 
or  2,5002.  as  the  case  may  be,  to  be  charged 
upon  all  or  any  of  the  premises  herein- 
before expressed  to  be  hereby  appointed, 
without  deduction  except  succession  duty, 
and  to  be  paid  at  such  times  and  in  such 
manner"  as  to  the  eighth  duke  should 
seem  meet ;  and  to  appoint  to  such  woman 
the  usual  powers  and  remedies  for  re- 
covering and  enforcing  payment  of  the 
rentcharge  or  rentcharges.     And  it  was 
thereby  declared  that  "  the  said  power  of 
jointuring  hereinbefore  contained  may  be 
exercised  as  often  as"  the  eighth  duke 
**  shall  marry."  And  after  giving  a  similar 
power  of  jointuring  up  to   2,0002.   per 
annum  to  each  male  tenant  for  life  under 
the    limitations    thereinbefore  contained 
subsequently  to  the  limitation  to  the  first 
and  other  sons  of  the  eighth  duke,  with  a 
similar  declaration  that  the  last- mentioned 
power  of  jointuring  might  be  exercised  as 
often  as  the  person  entitled  to  exercise 
the  same  should  marry,  the  resettlement 
of  1866  provided  that  the  premises  there- 
inbefore appointed  should  not  by  means  of 
the  jointure  rentcharge  of  2,5002.  limited 
to  the  wife  of  the  seventh  duke,  ''or   by 
means  of  jointure  or  jointures  created 
under  the  powers  of  jointuring  herein- 
before  contained  or  either  of  them,  be  at 
any  one  time  subject  or  liable  to  the  pay- 
ment of  any  annual  sum  or  annual  sums 
for  jointures  exceeding  in  the  whole  the 
sum  of  4,0002.,  so  that  if  in  consequence 
of  any  exercise  or  exercises  of  the  powers 
of  jointuring,  or  either  of  them,  the  same 
premises  or  any  part  thereof  shall,  for  the 
time  being,  be  charged  with  a  greater 
annual  sum  for  jointures  in  the  whole 
than  4,0002.,  the  annual  sum  or  annual 
eums  which  shall  form  the  excess,  or  such 
part  thereof  respectively  as  shall  form 
such  excess  shall,  from  time  to  time  during 
the  continuance  of  such  excess,  absolutely 
sink  for  the  benefit  of  the  person  for  the 
time  being  entitled,  under  the  limitations 
hereinbefore  contained,  to  the  receipt  of 
the  rents  and  profits  of  the  said  premises" 
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thereinbefore  appointed,  and  the  said 
jointure  rentcharge  of  2,5002.  limited  to 
the  wife  of  the  seventh  duke  should  take 
effect  to  the  full  extent  in  preference  to 
any  charge  made  under  either  of  the 
powers  of  jointuring  thereinbefore  con- 
tained, and  every  charge  made  by  a  prior 
tenant  for  life  (including  the  eighth  duke) 
should  take  effect  to  the  full  extent  of  the 
annual  sum  limited  by  him  for  such  charge 
or  for  so  much  thereof  as  should  be  charged 
in  preference  to  any  charge  or  charges  by 
a  posterior  tenant  for  life  or  posterior 
tenants  for  life.  And  the  same  resettle- 
ment empowered  the  eighth  duke  and 
each  tenant  for  life,  subject  and  without 
prejudice  to  any  jointure  rentcharge  or 
rentcharges  which  might  have  been  or 
might  thereafter  be  created  under  the 
power  of  jointuring  thereinbefore  limited 
to  him,  to  charge  the  premises  therein- 
before appointed  with  portions  for  his 
younger  children  by  any  wife  whom  he 
might  marry  to  the  amounts  therein  men- 
tioned, together  with  annual  sums  for  the 
maintenance  of  such  children. 

By  a  marriage  settlement  dated  Novem- 
ber 6, 1869,  and  made  between  the  eighth 
duke  (then  Marquis  of  Blandford)  of  the 
first  part,  his  first  wife,  then  Lady  Albertha 
Frances  Anne  Hamilton  (hereinafter  called 
Marchioness  of  Blandford)  of  the  second 
part,  John  Charles  Marquis  Camden  and 
Thomas  George  Earl  of  Lichfield  of  the 
third  part,  and  Henry  Charles  Keith 
Marquis  of  Lansdowne  and  James  Ham- 
ilton Marquis  of  Hamilton  of  the  fourth 
part,  the  eighth  duke  demised  all  the  here- 
ditaments which  were  subject  to  the  uses 
limited  by  the  resettlement  of  1866  unto 
the  Marquis  Camden  and  Earl  of  Lichfield 
for  the  term  of  ninety-nine  years,  to  com- 
mence from  the  death  of  the  seventh 
duke,  if  the  eighth  duke  should  so  long 
live,  without  impeachment  of  waste,  upon 
trust  to  secure  the  payment  to  the  Mar- 
chioness of  Blandford  of  the  sum  of  6002. 
a  year  by  way  of  pin-money ;  and  the 
eighth  duke,  in  exercise  of  the  power  for 
that  purpose  by  the  resettlement  of  1866 
given  to  him,  appointed  to  and  to  the  use 
of  the  Marchioness  of  Blandford  and  her 
assigns  during  her  life  (in  case  she  should 
survive  him)  the  yearly  rentcharge  or 
rentcharges  following— (that  was  to  say), 
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if  he  should  die  in  the  lifetime  of  the 
seventh  duke,  then  during  the  life  of  the 
seventh  duke  the  yearly  sum  of  1,500/., 
and  after  his  death  the  yearly  sum  of 
2,000;.,  but  if  the  eighth  duke  should 
survive  the  seventh  duke  the  yearly  sum 
of  2,500/. ;  such  yearly  rentcharges  of 
1,500/.,  2,000/.,  and  2,500/.  to  be  respec- 
tively charged  upon  all  the  premises 
thereinbefore  demised,  and  to  be  in  full 
for  the  jointure  of  the  Marchioness  of 
Bland  ford,  and  in  bar  of  all  dower  and 
freebench. 

The  seventh  duke  died  on  July  4,  1883. 

On  the  petition  of  the  Marchioness  of 
Blandford  a  decree  nisi  for  the  dissolution 
of  her  marriage  with  the  eighth  duke  was 
made  on  February  10, 1883 ;  which  decree 
was  made  absolute  on  November  20, 1883. 

The  eighth  duke  intermarried  with  the 
plaintiff  on  June  29,  1888. 

By  an  indenture  of  settlement  dated 
December  5,  1888,  and  made  between  the 
eighth  duke  of  the  first  part,  the  plaintiff 
of  the  second  part,  and  the  plaintiff  and 
the  defendant  Spencer  Whitehead  of  the 
third  part,  afber  reciting  the  resettlement 
of  1866  and  the  powers  of  the  eighth 
duke  thereunder  to  charge  jointures  and 
portions  for  children  by  his  first  taken  or 
any  other  wife,  and  also  reciting  a  charge 
of  portions  made  by  the  eighth  duke's  first 
marriage  settlement,  and  that  there  had 
been  issue  of  his  first  marriage  three 
children  and  no  more  other  than  an  eldest 
son,  the  eighth  duke,  in  exercise  of  the  power 
vested  in  him  for  that  purpose  by  the 
resettlement  of  1866,  limited  and  ap- 
pointed to  the  use  of  the  plaintiff  and  her 
assigns  during  her  life,  in  case  she  should 
survive  him,  a  yearly  rentcharge  of  2,500/. 
by  way  of  jointure,  to  be  charged  upon 
and  issuing  out  of  all  the  hereditaments 
which  were  subject  to  the  uses  limited  by 
the  resettlement  of  1866,  to  be  payable 
quarterly  as  therein  mentioned,  with  all 
such  powers  and  remedies  for  recovering 
and  obtaining  payment  of  the  rentcharge 
as  are  conferred  by  section  44  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881. 
And  (after  a  chaise  of  the  same  heredita- 
ments with  portions  in  favour  of  his 
children  by  the  plaintiff,  which  did  not 
take  effect,  as  no  such  child  was  ever  bom) 
the  eighth  duke,  in  further  exercise  of  the 
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powers  vested  in  him  by  the  resettlement 
of  1866,  appointed  all  and  singular  the 
premises  thereinbefore  charged  with  the 
said  jointure  and  portions  to  the  use  of 
the  plaintiff  and  the  defendant  Spencer 
Whitehead  for  the  term  of  500  years, 
to  commence  from  the  death  of  the 
eighth  duke,  without  impeachment  of 
waste  for  further  securing  the  same  join- 
ture and  portions. 

The  eighth  duke  died  on  November  9, 
1892.  The  Dowager  Duchess  of  Marl- 
borough (widow  of  the  seventh  duke)  died 
on  April  16,  1899. 

The  defendant,  the  ninth  Duke  of 
Marlborough,  was  the  first  son  of  the 
eighth  duke.  He  was  bom  on  Novem- 
ber 13,  1871. 

By  a  disentailing  assurance  dated 
November  14, 1892,  and  made  between  the 
ninth  duke  of  the  one  part  and  R.  H.  Mil- 
ward  of  the  other  part,  all  the  hereditaments 
of  or  to  which  the  ninth  duke  was  seised  or 
entitled  for  any  estate  in  tail  under  or  by 
virtue  of  the  resettlement  of  1866,  or 
otherwise  howsoever,  were  granted,  dis- 
posed of,  and  confirmed  by  the  ninth  duke 
to  K.  K.  Mil  ward  in  fee-simple,  freed 
from  all  and  every  the  estates  or  estate  in 
tail  male  or  in  tail  either  at  law  or  in 
equity  of  the  ninth  duke,  and  all 
remainders,  reversions,  estates,  rights, 
titles,  interests,  and  powers  to  take  effect 
in  determination  or  in  defeasance  of  such 
estates  or  estate  in  tail  male  or  in  tail  or 
any  of  them,  to  the  use  of  the  ninth  duke 
in  fee-simple. 

On  April  30,  1895,  the  plaintiff  inter- 
married with  Lord  William  de  la  Poer 
Beresford. 

On  November  6,  1895,  the  ninth  duke 
intermarried  with  the  defendant  Gonsuelo 
Yanderbilt  (hereinafter  called  the  present 


By  an  indenture  of  settlement  dated 
July  19,  1897,  and  made  between  the 
ninth  duke  and  the  present  duchess  of  the 
one  part,  and  the  defendants  Mackworth 
Bulkeley  Praed  and  Ivor  Churchill  Guest 
of  the  other  part,  in  pursuance  of  an 
agreement  entered  into  on  the  treaty  for 
the  last-mentioned  marriage,  the  ninth 
duke,  with  the  privity  and  approbation  of 
the  present  duchess,  conveyed  all  the  free- 
hold hereditaments  of  or  to  which  the 
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ninth  duke  was  at  the  date  of  the  settle- 
ment seised  or  entitled  for  an  estate  or 
interest  in  fee-simple  (which  premises 
formed  parts  of  the  hereditaments  charged 
with  jointures  as  aforesaid  by  the  eighth 
duke's  first  and  second  marriage  settle- 
ments) to  the  use  of  the  ninth  duke  dur- 
ing his  life,  without  impeachment  of  waste. 
And  from  and  after  his  death,  in  the 
event  of  the  present  duchess  surviving 
him,  to  the  use  that  she  might  thenceforth 
receive  during  her  life  a  yearly  rentcharge 
of  2,500Z.  in  full  for  her  jointure,  to  be 
charged  on  the  premises  thereinbefore  con- 
veyed, and  subject  as  aforesaid  to  the  use 
of  M.  B.  Praed  and  I.  C.  Guest  for  the 
term  of  500  years  to  commence  from  the 
death  of  the  ninth  duke,  without  impeach- 
ment of  waste,  upon  the  trusts  and  subject 
to  the  powers  thereinafter  declared,  and 
from  and  after  the  expiration  or  deter- 
mination of  that  term,  and  in  the  mean- 
time subject  thereto  and  to  the  trusts 
thereof,  to  the  use  of  the  first  and  every 
other  son  of  the  ninth  duke  successively 
in  tail  male  with  remainder  to  the  use  of 
the  ninth  duke,  his  heirs  and  assigns  for 
ever.  And  trusts  were  declared  of  the 
term  of  500  years  for  raising  portions  for 
the  child  or  children  of  the  ninth  duke  by 
the  present  duchess  (other  than  such  son 
as  therein  mentioned)  to  the  amounts 
th«>rein  mentioned. 

The  infant  defendant,  the  Marquis  of 
Blandford,  was  the  first  son  of  the 
mnrriage  of  the  ninth  duke  and  the 
present  duchess.  He  was  born  on 
September  18,  1897. 

The  plaintiff  submitted  that  under  the 
circumstances  she  was  entitled  as  from 
the  death  of  the  Dowager  Duchess  of 
Marlborough,  widow  of  the  seventh  duke, 
to  a  jointure  rentcharge  of  2,500^.  out  of 
hereditaments  to  some  of  which  the  ninth 
duke  was  entitled  for  life  under  the  in- 
denture of  July  19, 1897,  and  to  others  of 
which  he  was  absolutely  entitled  under  the 
disentailing  assurance  of  November  14, 
1892,  subject  only  during  the  life  of  the 
Marchioness  of  Blandford  to  abatement 
under  the  provisions  of  the  resettlement 
of  1866  of  so  much  of  that  jointure  as, 
together  with  the  jointure  of  2,500/.  of 
the  Marchioness  of  Blandford,  exceeded 
the  total  sum  of  4,000/.  per  annum. 
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The  annual  income  of  the  estates 
charged  with  the  jointures  was  amply 
sufficient  to  pay  the  total  sum,  and  the 
plaintiff  had  applied  to  the  ninth  duke  to 
pay  to  her  the  amount  payable  to  her  in 
respect  of  her  jointure,  but  he  refused  to 
do  so  on  the  ground  that  the  charge  of 
the  jointure  in  her  fistvour  was  not  a  valid 
one. 

The  plaintiff  accordingly  brought  this 
action  to  estabhsh  her  right  to  her  join- 
ture. 

Byrne,  J.,  held  that  the  plaintiff's 
claim  was  good,  as  the  eighth  duke  was, 
upon  the  true  construction  of  the  re- 
settlement of  1866,  entitled  to  exercise  the 
power  of  jointuring  as  often  as  he 
married. 

The  defendants,  the  present  duke  and 
duchess,  the  Marquis  of  Blandford,  and 
the  trustees  of  the  settlement  of  July  19, 
1897,  appealed. 

Haldanef  Q.C.^  and  C.  Ashworth  James^ 
for  the  appellants. — Upon  the  true  con- 
struction of  the  resettlement  of  1866 
there  was  no  power  to  jointure  the  second 
wife  after  the  dissolution  of  the  marriage 
with  the  first  wife.  The  words  "  the  said 
power  of  jointuring  ....  may  bo  exer- 
cised "as  often  as"  the  eighth  duke 
"  shall  marry  "  do  not  confer  any  power 
to  jointure  a  second  wife  while  the  first 
wife  is  living.  Those  words  were  inserted 
on  account  of  the  doubt  which  formerly 
existed  as  to  the  power  to  jointure  a 
second  wife  after  the  death  of  the  first — 
Zotich  V.  Woolaton  [l76l].^  There  was  a 
power  to  the  duke  to  jointure  his  wife  for 
a  sum  not  exceeding  2,500Z.,  but  not  to 
give  two  jointures.  That  power  was 
exhausted  by  the  jointure  given  to  Lady 
Blandford  in  1869.  There  is  no  provision 
as  to  the  priority  of  two  ladies  taking 
concurrently  under  appointments  by  the 
same  duke.  If  the  duke  can  appoint  con- 
current jointures  to  two  or  more  ladies 
living  at  the  same  time  many  anomalies 
might  arise.  The  duke  might  more  than 
exhaust  the  power,  which  is  limited  to 
4,000Z.,  and  a  subsequent  tenant  for  life 
would  be  deprived  of  any  power  of  pro- 
viding for  his  widow.  Secondly,- the  con- 
struction suggested  by  the  plaintiff,  if  the 
(1)  2  rurr.  11H6. 
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true  one,  is  void  as  being  a  provision 
against  public  policy — per  Lord  Lynd- 
hurst  and  Lord  Truro  ia  EgerUm  v. 
Brownlow  {Earl)  [l853].*  A  proviso 
which  is  inserted  to  meet  the  case  of  a 
future  separation  between  husband  and 
wife  is  contrary  to  public  policy — Cart- 
toright  v.  CaHwright  [isss],^  H.  v.  W. 
[1857],*  and  Cocksedge  v.  Cocksedge  [l844].* 
The  case  of  a  divorce  is  analogous.  Any 
provision  in  a  settlement  to  take  effect  on 
the  dissolution  of  the  marriage  is  bad. 
The  provision  in  the  resettlement  must 
be  read  as  intending  what  is  lawful,  and 
not  what  is  unlawful  and  against  public 
policy. 

Levett^  Q.C.f  and  W.  Brinton,  for  the 
plaintiff,  and  Cozens- Hardy,  for  the  defen- 
dant Spencer  Whitehead,  trustee  of  the 
settlement  of  December  5,  1888,  were 
not  called  upon. 

KiGBY,  L.J. — This  is  an  appeal  from 
Mr.  Justice  Byrne,  and  the  points  raised 
are  two.  Dealing  with  them  in  the  order 
in  which  they  were  argued  by  counsel  for 
the  appellants,  I  will  describe  them  thus : 
First,  whether,  upon  the  construction  of 
the  resettlement  of  1866,  there  was  any 
power  enabling  the  late  Marquis  of  Bland- 
ford,  who  afterwards  became  eighth  Duke 
of  Marlborough,  who  had  already,  in  the 
exercise  of  a  power  contained  in  that 
deed,  appointed  to  his  first  wife  a  jointure 
rentcharge  of  2,500^.,  to  appoint  upon  his 
second  marriage,  duriog  the  lifetime  of 
his  first  wife,  who  had  obtained  a  divorce 
from  him,  a  jointure  rentcharge  of  2,500/. 
for  the  second  wife,  now  known  as  Lily 
Duchess  of  Marlborough.  The  second 
question  is  whether  (if  the  first  question 
is  answered  in  the  aflirmative)  it  was 
within  the  competence  of  the  parties  to 
the  resettlement  of  1866  to  bargain  for  a 
power  which  might  in  its  exercise  have 
such  a  result. 

It  appears  to  me  that  the  case  is  by  no 
means  open  to  the  difficulties  that  have 
been  suggested.  First  of  all,  upon  the 
point    of   construction.      [His    Lordship 

(2)  23  L.  J.  Ch.  348,  385,  400;  4  H.L.  C.  1. 
160.197.   . 

(3)  22  L.  J.  Ch.  841 ;  3  De  G.  M.  &  G.  982. 

(4)  3  K.  &  J.  382. 

(6)  13  L.  J.  Ch.  384  ;  14  Sim.  244. 
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read  the  material  clauses  of  the  resettle- 
ment of  1866,  and  continued  :]  We  have 
there  a  clear  power  to  appoint  a  jointure 
to  "  any  woman  he  may  marry,"  exercis- 
able by  the  express  terms  of  the  deed  as 
often  as  he  shall  marry;  and  as  a  safe- 
guard to  the  estate,  that  it  might  not  be 
overburthened,  there  is  a  provision  that 
any  sum  or  sums  by  way  of  jointure  should 
not  altogether  exceed  the  sum  of  4,000/. 
Now  it  is  argued  upon  the  question  of  con- 
struction that  that  does  not  include  the  case 
of  a  second  marriage,  when  the  first  wife, 
having  obtained  a  divorce,  might  be  living 
at  the  date  of  the  second  marriage.  I  must 
confess  that  I  have  been  unable  to  grasp 
this  argument.  I  can  see  that  if  I  were 
considering  the  propriety  of  the  terms  of 
the  settlement,  and  the  idea  occurred  as 
to  what  was  to  take  place  in  the  case  of 
a  future  Duke  of  Marlborough  marrying 
again  during  the  lifetime  of  the  lady 
who  had  been  his  wife  and  who  had  been 
divorced,  then  there  would  be  reasons  for 
making  a  different  provision  to  what  is 
here  made ;  but  I  cannot  find  that  there 
is  anything  here  pointing  to  that.  We 
are  told  that  the  provision  for  exercising 
the  power  "  as  often  as  he  shall  marry  " 
was  intended  solely  for  the  purpose  of 
doing  away  with  a  doubt  which  once 
existed  whether  a  power  of  jointuring, 
having  been  exercised  once,  could  be 
exercised  again.  It  may  be  the  reason, 
or  one  of  the  reasons,  at  all  events,  for 
which  the  clause  was  introduced ;  but  I 
do  not  see  any  authority  for  supposing  or 
entitling  the  Court  to  hold  that  it  was 
limited  to  that  purpose.  We  are  bound 
to  take  the  words  as  we  find  them,  and 
they  are  words  absolutely  without  any 
doubt  or  difficulty ;  and  it  appears  to  me 
to  be  as  clear  that  the  eighth  duke  was 
entitled  to  make  an  appointment  on  the 
second  marriage  as  that  he  was  on  the  first 
marriage,  notwithstanding  that  his  first 
wife  was  then  living.  It  is  always  to  be 
noticed  that  he  had  not  power  to  charge 
more  than  2,500/.  in  fetvour  of  a  wife. 
That  may  be  sufficient  or  insufficient  as 
a  limit;  but  it  has  been  chosen  by  the 
parties,  and  the  Coui*t  has  no  power  or 
authority  to  alter  it. 

Then  as  to  the  question  of  the  parties 
not  being  competent  to  provide  that  there 
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should  be  such  a  dealing  with  the  pro- 
perty on  the  ground  that  it  was  against 
public  policy,  we  do  not  find  a  syllable  in 
the  deed  which  is  against  public  policy. 
But  it  is  said  that  if  we  construe  it  so  as 
to  let  in  the  second  wife  for  a  jointure  we 
are  doing  something  which  is  contrary  to 
public  policy.  I  have  some  difficulty  in 
making  out  why  this  should  be  so,  but  I  sup- 
pose it  would  be  said  that  we  are  rendering 
a  divorce  more  beneficial  or  less  injurious 
to  the  husband  than  it  otherwise  would  be. 
It  is  acknowledged  that  you  must  extend 
the  principle  to  the  children,  which  is  a 
startling  thing — that  you  cannot  appoint 
in  &vour  of  the  children  of  the  second 
marriage  in  the  same  way  as  you  could  if 
the  second  marriage  had  taken  place  after 
the  death  of  the  first  wife.  I  do  not  see 
that  it  is  possible  not  to  go  to  that  extent. 
Cases  were  cited,  one  being  a  case  in  the 
Court  of  Appeal,  which  of  course  we 
should  follow  if  we  thought  it  was  bind- 
ing upon  us  in  this  case,  and  the  others 
before  Vice-Chancellor  Wood  and  Vice- 
Chancellor  Stuart.  They  are  all  alike  in 
one  respect.  The  parties  to  a  marriage 
settlement,  or  what  was  equivalent  to  it, 
meeting  together  chose  to  bargain  about 
what  should  take  place  in  the  event  of  a 
separation  of  the  spouses.  One  has  never 
had  any  doubt  that  such  a  bargain  as  to 
what  should  be  the  effect  of  a  future 
separation  of  people  who  are  living  toge- 
ther as  man  and  wife  is  absolutely  bad. 
All  that  was  held  in  those  cases  was  that 
if  you  bargain  about  an  event  which  you 
are  not  entitled  to  look  forward  to  or  to 
anticipate,  your  bargain  will  be  bad,  and 
it  was  carried  so  far  in  the  case  in  the 
Court  of  Appeal  that  where  a  father  was 
settling  his  property,  and  he  provided  for 
the  event  of  a  separation  between  his  son 
and  the  intended  wife,  the  Court  held  that 
an  advantage  could  not  be  gained  by  the 
son  which  depended  upon  the  separation 
which  in  fact  afterwards  took  place.  It 
was  said  that  he  had  no  right  to  claim 
through  the  fraud  of  the  father,  and  that 
it  was  a  fraud  on  the  law  to  stipulate  as 
he  did.  I  do  not  see  the  resemblance  at 
all,  and  I  do  not  think  there  is  any 
between  this  and  any  of  the  three  cases 
which  have  been  cited  to  us.  They  are 
perfectly  easy  to  understand,  and  they  are 
Vol.  70.— Cuano. 
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perfectly  intelligible  in  principle ;  but  it 
is  equally  clear,  I  think,  that  that  prin- 
ciple does  not  apply  to  the  present  case. 
So  I  think  on  both  points  that  have  been 
argued  the  decision  of  Mr.  Justice  Byrne 
must  be  affirmed  and  the  appeal  dismissed. 

Vaughan  Williams,  L.J. — I  entirely 
agree.  I  will  just  say  one  word  about 
the  second  point  of  public  policy  6rst.  So 
fitr  as  the  three  cases  cited  by  counsel  for 
the  appellants  are  concerned,  they  are  all 
cases  in  which  you  find  on  the  face  of  the 
instruments  a  matter  being  expressly  bar- 
gained for,  which  was  contrary  to  public 
policy.  In  the  present  case  it  is  not  and 
cannot  be  suggested  that  there  is  any- 
thing on  the  face  of  thLs  clause  in  the 
settlement  which  is  contrary  to  public 
policy.  It  is  only  said  that,  in  what  I 
may  call  the  accidental  application  of  it, 
such  a  clause  might  operate  as  an  induce- 
ment to  a  husband  to  look  forward  to  a 
divorce,  because  he  would  know  he  might 
be  able  to  marry  some  other  woman  and 
to  provide  for  her  out  of  the  family  estates. 
Speaking  for  myself,  I  very  much  doubt 
whether,  even  if  this  clause  had  been 
written  out  large,  as  counsel  suggested,  it 
would  have  been  against  public  policy. 
After  all,  pubUc  policy,  like  other  things, 
must  depend  on  a  balance  of  what  is 
politic — a  balance  of  what  is  right.  In 
this  very  matter  of  public  policy  one  finds 
that  principle  sometimes  applied.  To 
take  a  different  sort  of  case — a  covenant 
in  restraint  of  trade  deliberately  entered 
into  by  somebody  who  presently  wishes  to 
avoid  the  enforcement  against  him  of  the 
covenant  he  has  entered  into,  because  he 
says  restraint  of  trade  is  against  public 
policy, — ^in  old  days  that  used  to  be  held 
so  strictly,  but  in  modem  days  you  look 
at  the  whole  subject-matter,  and,  bearing 
in  mind  that  though  on  the  one  hand  it 
may  be  contrary  to  public  pohcy  to  have 
trade  restrained,  on  the  other  hand  it  is 
contrary  to  public  policy  that  a  man 
should  be  allowed  successfully  to  evade 
engagements  he  has  entered  into.  So 
here  you  have  a  clause  which  generally  is 
free  from  any  objection.  It  is  said  that, 
with  a  view  to  a  second  marriage  after  a 
divorce  obtained  against  a  husband,  it 
might  possibly  be  an  inducement  to  the 
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husband  to  seek  for  a  divorce,  and  as 
such  against  public  policy.  But  on  the 
other  hand,  if  he  does  marry  again — and 
the  law  allows  him  to  marry  again 
after  a  divorce — ^he  has  a  duty  to  provide 
for  his  wife  and  children.  It  seems  to 
me  very  doubtful  whether  on  the  balance 
of  convenience  it  would  be  against  public 
policy  that  a  divorced  husband  exercising 
the  right  that  the  Legislature  has  given 
him,  and  marrying  again,  should  make 
provision  out  of  his  property  for  the  second 
wife,  because  for  this  purpose  the  con- 
siderations about  the  family  and  the 
people  interested  in  remainder  do  not 
come  into  consideration.  So  much  on 
the  point  of  public  policy. 

With  reference  to  the  conveyancing 
point,  I  only  wish  to  say  one  word  about 
it  in  order  that  I  may  express  what  I 
understand  to  be  the  argument  which  has 
been  addressed  to  us.  We  are  invited  to 
read  the  power,  which  it  is  expressly  said 
that  the  husband  may  exercise  as  often 
as  he  shall  marry — "the  said  power  of 
jointuring" — as  being  a  general  power, 
and  to  road  the  words  '*  appoint  to  any 
woman  "  in  the  same  sense  as  if  the  words 
had  been  "appoint  on  marriage."  And 
then  it  is  said  that  the  intention  is  that 
there  should  be  a  power  of  jointuring 
limited  to  the  2,500Z.,  and  that  it  is  that 
power,  and  that  power  only,  which  may 
be  exercised  not  upon  one  marriage,  but 
as  often  as  Lord  Blandford  shall  marry. 
Although  that  is  a  construction  which 
one  would  perhaps  not  be  sorry  to  give  to 
these  words,  the  words  are  too  strong  for 
us,  and  we  can  only  construe  them  as 
Lord  Justice  fligby  has  construed  them. 

RoMEB,  L.J. — I  agree.  With  regard 
to  the  so-called  public  policy  point,  all  I 
need  say  is  that  there  is  nothing  whatever 
in  that  point.  There  is  nothing  contrary  to 
public  policy  in  a  settlement  providing  or 
contemplating  that  a  tenant  for  life  may 
validly  marry  more  than  once,  nor  in  a 
settlenlent  providing  that  if  he  does  so  he 
may  exercise  certain  powers  over  the 
settled  property  in  order  to  provide  for 
the  wife  and  children  of  the  subsequent 
marriages.  A  provision  of  that  kind  in 
such  a  settlement  is  perfectly  valid.  The 
cases  cited  have  nothing  whatever  to  do 


Mablbobouoh  (Duke),  App. 

with  such  a  case  as  that  I  have  indicated, 
and  that  is  the  case  before  us. 

There  is  a  point  that  might  possibly 
have  been  argued  upon  the  construction 
of  this  settlement,  and  that  is  that  the 
power  of  jointuring  was  limited  in  this 
way,  that  the  power  could  not  be  exercised 
in  &vour  of  any  woman  who  did  not 
become  the  tenant  for  life's  widow — that 
is  to  say,  who  was  not  the  wife  of  the 
tenant  for  life  at  the  time  of  his  death. 
That  point  has  not  been  argued  before  us. 
We  start  on  the  assumption  which  the 
appellants  have  taken  before  us,  that  in 
this  case  the  power  was  not  limited  in  the 
way  I  have  indicated,  and  that  the  lady 
who  divorced  the  eighth  duke  was  entitled 
to  the  jointure  which  was  appointed,  or 
purported  to  be  appointed,  in  her  &ivoar 
by  bim.     That  being  so,  and  that  point 
not  being  taken,  it  appears  to  me  clear 
that  upon  this  settlement  nothing  can  be 
said  against  the  claim  of  the  second  wife. 
She  was  clearly,  within  the  words  of  the 
resettlement,  a  woman  whom  the  eighth 
duke  married,  and  it  is  clear  that  the  duke 
had  power  to  appoint  to  her  by  way  of 
jointure  a  yearly  rentcharge  or  charges 
not  exceeding  in  the  whole  the  sum  he  has 
appointed.       The  words  "not  exceeding 
in  the  whole  "  clearly  point  to  this,  that 
each  woman  who  was  entitled   to  have 
exercised  in    her  favour    the    power  of 
jointuring  might  have  limited  to  her  a 
sum  not  exceeding  in  the  whole  the  sums 
mentioned  in  the  settlement.     For  these 
reasons  it  appears  to  me  there  is  nothing 
whatever  in    the  first  point    that    was 
argued,  and  I  agree  in  thinking  that  the 
appeal  must  be  dismissed  with  costs. 

Solicitors — Nicholl,  Manisty  &  Co.,  for  appel* 
lants;  Whitehead,  Marshall  &  Co.,  for  re- 
spondents. 

[Reported  hyA,J.  Spencer,  Eiq., 
Barritter-a  t'Lan, 
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1  Qm^'    V  ^^^^^^  ^^^  NORTHERN  BANK, 
T    15    )  ^^  ^^  '  ^^  CONNELL'S  CA8E. 

Company — Director — Vacation  of  Office 
— "  Abeent  hims^f^' — Resolution  to  Forego 
Fees — Vaiidity. 

Although  there  is  a  difference  between 
the  act  of  "absenting  oneself**  which  is 
purely  voluntary,  and  the  fact  of  "  being 
ahsent^*  which  is  voluntary  or  involuntary 
as  the  case  may  be ;  yet  the  fact  that  a 
person  is  absent  under  some  strong  com- 
pulsion, which  does  n^t  amount  to  physical 
necessity,  does  not  necessarily  negative  the 
voluntary  aspect  of  his  act,  or  shew  that  he 
has  not  "  absented  himself" 

Where,  accordingly,  the  director  of  a 
company,  tJiough  not  actually  physically 
prevented  by  present  iUhedUh  from  at- 
tending the  meetir^gs  of  his  fellow  direc- 
tors, was  yet  induced  to  atop  away  'from 
them  because  his  remaining  at  that  season 
in  England  might  have  been  injurious  to 
hie  health,  his  absence  was  treated  by  the 
Court  as  being  voluntary,  and  he  was 
deemed  to  have  "  absented  himself^*  within 
the  meaning  of  a  provision  in  the  articles 
of  association. 

It  is  open  to  the  directors  of  a  company, 
with  regard  to  remuneration  which  is  not 
yet  faUy  earned  by  them,  to  m>ake,  under 
the  form  of  a  resolution  passed  by  them  to 
renounce  such  remuneration,  a  new  con- 
tract with  the  company,  varying  in  the 
aggregate  the  several  contracts  which  the 
directors  have  alreddy  severally  made  by 
accepting  office  as  directors  of  the  company. 

Lambert  v.  Northern  Railway  of  Buenos 
Ayres  (18  W.  R.  180)  distinguished. 

Summons  in  the  winding-up  of  the 
London  and  Northern  Bank,  asking  that 
the  liquidator  might  be  ordered  to  admit 
the  claim  of  Sir  Robert  McConnell,  Bart., 
formerly  a  director  of  the  company,  for 
the  sum  of  445^.  for  director's  fees  and 
travelling  expenses  alleged  to  be  due  to 
him  from  the  bank. 

The  London  and  Northern  Bank  was 
incorporated  as  a  limited  company  on 
April  6,  1898. 

By  article  91  of  the  articles  of  associa- 
tion it  was  provided  {inter  alia):  <*The 


first  Directors  and  any  Directors  appointed 
before  the  Ordinary  General  Meeting  in 
1902  shall  hold  office  until  the  Ordinary 
General  Meeting  in  1902  subject  to  the 
provisions  herein  contained." 

Article  95  :  "Each  of  the  Directors 
shall  be  paid  out  of  the  funds  of  the 
Company  by  way  of  remuneration  for  their 
services  the  sum  of  300/.  per  annum,  and 
such  further  sums  as  the  Company  may 
from  time  to  time  determine,  and  such 
remuneration  shall  be  divided  between 
them  in  such  proportions  and  manner  as 
the  Directors  may  determine.'' 

Article  97  :  "  The  office  of  a  Director 
shall  ipso  facto  be  vacated—- 

•  •  .  .  •        ■ 

(«)  If  he  absents  himself  from  the 
Meetings  of  the  Directors  during  a  period 
of  three  calendar  months  without  special 
leave  of  absence  from  the  Directors. 

{g)  If  he  is  requested  in  writing  by  all 
his  CO- Directors  to  resign." 

Article  172  :  "  Every  Director  .... 
shall  be  indemnified  by  the  Company 
against,  and  it  shall  be  the  duty  of  the 
Directors  out  of  the  funds  of  the  Com- 
pany to  pay,  all  costs,  losses,  and  expenses 
which  any  such  ....  [Director]  .... 
may  incur  or  become  liable  to  by  reason 
of  any  contract  entered  into  or  act  or 
thing  done  by  him  as  such  [Director],  or 
in  any  way  in  the  discharge  of  his  duties, 
including  travelling  expenses." 

Sir  Robert  McConnell  was  duly  ap- 
pointed a  director  of  the  company  on 
August  3,  1898,  and  continued  from  time 
to  time  occasionally  to  attend  the  meet- 
ings of  the  board  of  directors  till 
February  3,  1899. 

At  a  meeting  of  the  directors  held  on 
February  3,  1899,  at  which  Sir  Robert 
McConnell  was  present,  the  following 
resolution  was  passed  by  the  directors,  as 
recorded  in  the  minute-book  of  the  bank : 
"  It  was  resolved  on  the  motion  of  Mr. 
Batty  Langley  that  no  remuneration  be 
received  by  the  directors  for  their  services 
except  travelling  expenses  until  a  dividend 
is  declared  on  the  ordinary  shares." 

Owing,  as  it  was  alleged,  to  continued 

ill-health,  and  to  the  consequent  necessity 

of  spending  the  spring  abroad.  Sir  Robert 

McConnell  fieiiled  to  attend  any  meet^iug 
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of  the  directors  held  subsequently  to  the 
meetiDg  of  February  3, 1899,  during  the 
months  of  March  and  April ;  but  he  did 
not  make  any  request  to  his  co-directors 
for  special  leave  of  absence,  as  provided  by 
article  97  (e).  No  meeting  of  the  directors 
was  held  between  February  3  and 
March  3,  1899. 

At  a  meeting  of  the  directoi^s  held  on 
May  5, 1899,  the  following  resolution  was 
passed  by  the  directors,  as  recorded  in 
the  minute-book  of  the  bank :  "  The 
General  Manager  reported,  and  it  was 
ordered  to  be  recorded  on  the  minutes, 
that  Messrs.  Mack  and  McConnell  did 
not  attend  any  meeting  of  the  directors 
during  the  last  three  months,  and  that 
they  have  ceased  to  be  directors  pursuant 
to  clause  97,  sub-section  (e)  of  the  Articles 
of  Association  ;  and  that  they  be  notified 
to  this  effect." 

In  pursuance  of  this  resolution  Sir 
Robert  McConnell  was  accordingly  noti- 
fied, by  a  letter  posted  to  him  on  May  8, 
•"that  he  had  ceased  to  be  a  director  of 
the  bank.  The  bank  went  into  liquida- 
tion on  December  29,  1899;  and  a  proof 
was  tendered  in  the  winding-up  by 
Sir  Robert  McConnell  for  the  sum  of 
-445/.  Of  this  amount  the  sum  of  400/. 
was  made  up  of  directors'  fees  alleged  to 
be  due  to  the  plaintiff  from  August  3, 
1898,  till  December  29,  1899,  and  the 
sum  of  45Z.  of  travelling  expenses.  The 
liquidator,  however,  on  August  3,  1900, 
rejected  the  whole  proof  on  the  ground — 
first,  that  Sir  Robert  McConnell  had 
vacated  his  oflSce  on  May  3,  1899,  ,by 
reason  of  his  having  '  absented  himself 
from  'the  meetings  of  the  directors  for  a 
period  of  three  calendar  months  from 
February  3,  1899;  and  secondly,  that  on 
May  3,  1899,  Sir  Robert  McConnell  had 
not  completed  a  full  year  of  office,  and 
that  his  remuneration  was  not  appor- 
tionable. 

Sir  Robert  McConnell  thereupon  took 
out  the  present  summons  in  the  winding- 
up  of  the  company. 

It  was  alleged  in  the  affidavits  read  in 
evidence  on  the  hearing  of  the  summons 
that  the  resolution  of  February  3,  1899, 
already  set  out  above,  had  been  com- 
municated to  the  shareholders  of  the  bank 
on  more  than  one  occasion. 


plaintiff. — ^There  is  a  difference  ' 
*' absenting  oneself"  and  '^  bein^i 
for  the  former  phrase  involves  volitii 
latter  does  not  necessarily  in  vohre  i^^ 
Sir  Robert  was  involuntarily 
owing  to  ill-health ;  but  1^  dn^i 
liberately   "absent  himself" 
meaning  of  article  97  («).    Axijhmm^  1 
prescribed  period  of  three  monlk 
to  run  only  from  March  3>  1899,  antfli 
not,  accordingly,  expired  on  Maj  Z^i 
alleged  by  the  liquidator.    As  for  tft»  m 
denying  resolution  of  Febiiuary  d| 
that  is  a   mere  nudum  potatum^ 
consideration,  and  cannot  bind  %r  1 
McConnell — Lambert  v.  Northern.  1 
of  Buenoa  Ayrea  [isegj.^ 

Ttndal  Atkinson,  Q.C.,  and  ^T.  Cm 
for  the  liquidator.— Sir  Robert  ] 
was  not  actually  and  literally 
from,  attending  meetings  attezr 
ruary  3 — he  possessed,  and  e^reiwj^; 
indisputable  choice.  As  to  the  d&l»  f 
which  the  period  of  three  montii»  1 
to  run,  that  is  immaterial;  Mm- 
period,  under  any  circumstanoes^QftHi»  ^t> 
an  end  within  Sir  Robertas  first  jenr  irfT 
directorship,  and  a  director's  fees  aam  m^ 
apportionable.  As  to  the  resolutiob  «ff^ 
February  3,  it  is  a  perfectly  good  nuwJfcwiA 
of  the  original  contract  as  to  rtiiiii— !■ 
tion.  Lambert  v.  Northern  Rdi9mmj^  mf 
Buenos  Ayres  ^  is  distinguishabfe^X  ~ 
case  applies  only  to  remuneration  i 
earned.  Here,  moreover,  evao 
resolution  were  really  a  nudum  j 
has  been  communicated  to,  and 
by  the  shareholders,  and  the 
now  estopped  from  repudiating  itu 
Sir  Robert  objected  tx>  the  resolii&»  < 
February  3,  he  could  then  Imm^  ^ 
requested  in  writing  to  resign  Bj  Hi 
directors  under  the  provision*  ©ff^i 
97  {g).  We  do  not  now  resist  ttii 
for  45Z.  for  travelling  expenses^ 

McCaU,  Q.C.,  replied.. 


Wrioht,  J. — I   am>  s^ltisfied^ 
case,  that  there  was  nothing  in  * 
law  which  could  be  considered  b^ 
voluntary  absence."     In  the 
of  an  article  like  this,  it  has,  I  think. 


(I)  18  W.  B.  180. 
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•two  or  three  casee,^  that  the 
^n  "absents  himself"  means 
BiAg  mope  than  the  expression  "  is 
*  I^/oannot,  however,  think  that 
\  ^ease  there  was  anything  which 
i4ed  Sir  Kobert  McConnell  from 
j^o  meetings.  I  should  cone 
itfba^oaaelusion  that  he  physically  and 
wmattctJky  had  an  option  to  attend  or  not. 
Ilthei  Maff^e«fraid  that  it  might  be  injurious 
ftalfcrM  health  to  stay  in  England,  that  does 
■mT  iMi'ge  iiim  to  go  abroad ;  and,  under 
i  «*Dcumstance8,  if  he  prefers  to  be 
~  L  of  .his  health  and  to  go  abroad,  I 
think  it  can  be  said  that  he  is 
ily  absent.  I  should  say  that, 
^eiveumstances  of  that  kind,  he 
r'»  absents  himself." 
8tfUII,ta  my  judgment,  even  though  I 
t^tbe  eonclusion  that  he  "  absented 
y  1  tigree  with  counsel  for  the 
that  the  directors  were  wrong 
upon  the  theory  that  by  such 
8ir  Robert  McConnell  had 
•his  office  so  soon  as  May  6.  I 
:  <ke  true  meaning  of  the  provision 
^H^Nch  counsel  for  the  applicant 
Ion  that  point — that  Sir  Robert 
aot  be  taken  to  have  absented  him- 
:^M  miiAkm  the  meaning  of  the  article 
mB^AtJkepe  was  a  meeting  which  he  ought 
^B^Kiwe  attended ;  and  the  first  such  meet- 
n^  i«Gier  C*ebruary  3  was  on  March  3.  I 
-^bMii6  4hink<the  period  of  three  months 
fc^^Mi  4e  <«uo  until  that  latter  date. 
JticwBLdieless,  when  the  three  months  had 
And  June  3  had  passed — there 
■Beeting  on  that  day — it  seems  to 
tiuit  Sir  Robert  had  then  absented 
rfimm'the  meetings  of  the  directors 
<ftKdB|r  a  period  of  three  calendar  months 
.epecial  leave  of  absence  from 
%ecause,  when  he  received  the 
^thatfhe  directors  had  passed  this 
klmt -resolution,  he  writes  to  say  that 
i  ewkiters  it  a  breach  of  faith,  and  to 
H  Bine  ^iffect,  but  he  does  not  in  any  way 
te  inform  the  directors  that  he 
[  4hBregard  their  resolution  or  insist 
'as  director,  or  that  he  shall 
'  iMiiself  to  aot  as  a  member  of  the 
There  seems  to  me  to  be  no 


91  See  London  and  Northern  Bank,  ZAm.,  In 
tr^  mmotm  Claim  [iMO]  (85  L.  J.  K.C.  311 ; 


effectual  protest  of  that  kind ;  and  as  he 
did  not  get  the  special  leave  of  the 
directors  it  seems  to  me  that,  before  his 
year  of  office  was  over,  he  had  ipso  facto 
ceased  to  be  a  director. 

Then,  if  so,  according  to  the  decision 
of  Mr.  Justice  Cozens-Hardy  in  Salton  v. 
A^'ew  Beeaton  Cycle  Go.  {No.  1)  [isog],-"* 
which  I  have  followed  in  more  than  one 
instance,  I  think  that,  under  an  article 
worded  as  this  article  is  worded,  there  is 
no  room  for  apportionment  or  for  treating 
the  matter  as  one  of  quantum  meruit.  I 
am  told — I  have  not  required  it  to  be 
veri6ed  in  evidence — that  Sir  Robert  at- 
tended only  some  four  out  of  some  fourteen 
meetings  of  the  directors.  At  any  rate, 
I  am  told — ^though  this  has  not  been  dis- 
cussed— that  he  did  not  make  anything 
like  a  practice  of  attending  regularly ;  and 
it  is  very  difficult  to  say  that,  where  an 
article  directs  that  each  director  shall  be 
paid  by  way  of  remuneration  of  his  ser- 
vices the  sum  of  300/.  per  annum,  he  can 
be  entitled  to  that  reward  unless,  at  any 
rate,  he  serves  during  substantially  the 
whole  of  the  year,  or  his  attendance  is 
waived  by  the  company.  A  few  casual 
attendances  at  meetings  might  really  mean 
nothing  in  the  work  of  a  director.  The 
principal  business  of  a  director  very  often 
consists  in  the  determination  of  matters 
which  fall  to  be  determined  only  shortly 
before  the  annual  or  semi-annual  meetings, 
and,  in  particular,  in  the  preparation  of 
balance-sheets  and  of  the  report  to  the 
shareholders,  and  in  the  statement  to  the 
shareholders  of  ikcts  and  considerations 
on  which  the  shareholdero  are  to  decide 
whether  or  no  a  dividend  is  to  be  de- 
clared. If  a  director  retire  before  the 
arrival  of  that  period,  it  may  be  difficult  to 
say  that  there  is  any  value  in  his  services 
at  all.  I  do  not  see  how  any  doctrine  of 
quarUum  meruit  can  very  well  be  applied. 

But  the  great  difficulty  in  the  way  of 
Sir  Robert  McConnell's  claim  is,  to  my 
mind,  the  resolution  passed  on  February  3. 
It  is  said  that  that  cannot  be  operative 
to  destroy  any  right  that  Sir  Robert 
McConnell  had  under  the  contract  by 
which  he  became  a  director  of  the  com- 
pany. I  cannot  come  to  that  conclusion  ; 
and  I  do  not  think  that  the  case  which 
(3)  68  L.  J.  Ch.  370;  [1899]  1  Ch.  775. 
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has  been  cited  of  Lambert  v.  Northern 
Railway  of  Buenos  Ayree '  is  an  authority 
to  that  effect.  Certainly  it  is  not  a  direct 
authority,  for  there  the  relator  applied  to 
restrain  the  company  from  paying  the 
remuneration  which  they  wanted  to  pay  ; 
and  the  ground  of  the  decision  was,  that 
no  such  bill  ought  to  be  entertained.  No 
doubt  yice-Chancellor  Malins  uses  in  that 
case  some  observations  which  are  capable 
of  meaning  that,  in  a  case  like  this,  an 
agreement  to  waive  the  remuneration 
comes  to  nothing ;  but  I  think  that  those 
observations  were  directed  only  to  the 
case  in  which  the  remuneration  had  been 
already  earned.  In  any  case,  I  do  not 
feel  clear  that  the  decision  is  one  which 
ought  to  be  regarded  as  having  the  effect 
which  it  is  now  sought  to  attach  to  it. 
Here,  on  February  3,  there  was  no- 
thing due  to  the  directors.  In  my 
view,  nothing  would  be  due  to  Sir 
Robert  until  the  end  of  the  year.  The 
agreement  between  him  and  the  company 
was  still  open  and  unperformed,  or,  at 
any  rate,  only  partially  performed  ;  and 
there  had  been  no  breach  of  it  at  that 
time.  I  cannot  imagine  why  it  was 
not  open  to  the  directors  at  that  time,  at 
a  directors'  meeting,  to  make  under  the 
form  of  this  resolution  a  new  contract 
with  the  company,  varying  in  the  aggre- 
gate the  several  contracts  which  the 
directors  had  severally  and  verbally  made 
by  accepting  office  as  directors  of  the 
company.  It  seems  to  me  that  it  is  open 
to  all  the  directors  to  agree  with  each 
other  that  they  shall  continue  to  act  on 
that  footing.  If  this  gentleman  had  dis- 
sented, the  other  directors  might,  after 
reasonable  notice  in  writing,  have  re- 
quested and  compelled  him  to  resign  by 
virtue  of  article  97  (g)  of  the  articles  of 
association. 

I  am  doubtful  how  far  a  certain  other 
fact  is  material,  but  it  is  of  some  weight — 
the  fact,  namely,  that  this  resolution  of 
the  directors  appears  to  have  been  com- 
municated to  the  shareholders,  not  imme- 
diately, but  some  time  early  in  August. 
Possibly  that  may  make  a  difference.  I 
am  not  sure  that  it  does,  and  I  only 
mention  it  to  shew  that  I  have  not 
passed  it  over.  I  think  that  it  might 
require  something  more  than  the  mere 


&ct  of  communication — that  it  might 
require  some  further  evidence  to  shew 
that  it  was  material.  It  is  possible  that 
the  evidence  ought  to  go  to  the  extent  of 
shewing — what  it  is  almost  impossible  to 
shew  by  evidence — ^that  the  action  of  the 
shareholders  was  in  some  way  influenced 
by  that  communication.  I  doubt  whether 
the  mere  bare  fact  that  it  was  communi- 
cated to  them  is  enough  to  alter  the  case 
if  I  am  otherwise  wrong. 

On  the  whole,  I  think  that  Sir  Robert 
McGonnell  cannot  maintain  his  claim  in 
this  case  except  for  travelling  expenses. 


Solicitors — Nunn,  Popham  &  Starkie,  for  plain- 
tiff; Helder,  Roberts,  Walton  k.  Thomas, 
agents  for  Bimpson  &  Simpson,  Leeds,  for 
liquidator. 

[Reported  by  J,  JS.  Marrif,  Esq., 
Ba^Tiiter-at'Ijaw. 


Joyce,  J. 

1901. 
Jan.  18,  19. 


FEWSTEB,  In  re ; 
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AttachmerU — Trustee — Money  "in  his 
possession  or  under  his  control'^ — Order 
for  Payment  into  Court — Default — Trustee 
in  Humble  Circumstances — Debtors  Act, 
1869  (32  d-  33  Vict,  c,  62),  *  4,  exception  3 
— Discretion  of  Court — Debtors  Act^  1878 
(41  <C-42  Tici.  c.  54),  *.  1. 

Upon  an  application  for  leave  to  issue  a 
writ  of  attachment  against  a  trustee  who 
has  failed  to  comply  with  an  order  for 
payment  into  Court  of  money  alleged  to 
be  "in  his  possession  or  under  his  con- 
trol "  within  the  third  exertion  of  section  4 
of  the  Debtors  A  cty  1869,  it  must  be  strictly 
proved  that  the  money  so  ordered  to  he  paid 
has  been  in  the  actual  possession  or  control 
of  the  person  sought  to  be  committed.  It 
is  not  sufficient  to  pi'ove  m/ere  constructive 
receipt  by  a  solicitor  or  agent  on  such 
person^ s  behalf 

This  was  a  motion  by  Henry  Herdman 
and  Mary  Ann  Herdman  his  wife,  the 
plaintiffs  in  the  above-mentioned  adminis- 
tration action,  for  liberty  to  issue  a  writ 
or  writs  of  attachment  against  Anthony 
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Pewster  and  Robert  Fewster,  the  defen- 
dants in  the  said  action,  for  their  contempt 
in  not  paying  into  Court  to  the  credit  of 
the  action,  pursuant  to  an  order  of  Octo- 
ber 26,  1900,  in  that  behalf;  the  sum  of 
479^.  9*.  lld.j  being  the  one-fourth  part 
of  the  plaintiff,  Mary  Ann  Herdman,  of 
the  residuary  estate  of  the  above-named 
testator  received  by  the  defendants  as  the 
executors  and  trustees  of  such  testator's 
will,  and  retained  in  their  possession  or 
under  their  control. 

The  testator  died  on  August  24,  1872. 
The  above-mentioned  action  for  the  ad- 
ministration of  his  estate  was  com- 
menced by  the  applicants  in  1898,  and 
by  the  Master's  certificate  dated 
August  3,  1900,  it  was  found  that  the 
respondents  had  received  personal  estate 
of  the  testator  (not  specifically  bequeathed) 
to  the  amount  of  2,047^.  11«.  3d.,  and 
that  they  were  entitled  to  be  allowed 
129/.  lis.  Id.  on  account  of  payments, 
leaving  a  balance  due  from  them  of 
1,917/.  19«.  8i.,  and  that  a  sum  of  479/. 
9«.  11<Z.,  being  one-fourth  of  such  balance, 
was  due  to  the  female  applicant  in  respect 
of  her  one-fourth  share  in  the  residuary 
estate  of  the  testator.  By  an  order  dated 
October  26,  1900,  the  respondents  were 
ordered  to  pay  the  said  sum  of  479/. 
9«-  \\d.  into  Court.  The  failmre  of  the 
respondents  to  comply  with  such  order 
resulted  in  the  present  application. 

The  evidence  relied  upon  by  the  appli- 
cants as  proving  that  the  money  in  ques- 
tion was  in  the  possession  or  under  the 
control  within  the  meaning  of  the  3rd 
exception  to  section  4  of  the  Debtors  Act, 
1869,'  was  comprised  in  the  Master's 
certificate  and  the  affidavit  (notice  to  read 
which  had  been  given)  of  the  respon- 
dents verifying  the  account  upon  which 
the  certificate  was  based,  whereby  they 

(1)  The  material  provisions  of  section  4  of 
the  Debtors  Act,  1869,  are  as  follows : 

"With  the  exceptions  hereinafter  mentioned, 
no  person  shall,  after  the  commencement  of 
this  Act,  be  arrested  or  imprisoned  for  making 
default  in  payment  of  a  sum  of  money. 

*'  There  shall  be  excepted  from  the  operation 
of  the  above  enactments : 

*'  3.  Default  \fy  a  tmatee  or  person  acting  in 
a  fidaciaiy  capacity  and  ordered  to  pay  by  a 
Coart;  of  eqnity  any  sum  in  his  possession  or 
under  his  control." 


stated  that  according  to  the  best  of  their 
knowledge,  information,  and  belief  such 
account  set  forth  a  full  account  of  the 
personal  estate  of  the  testator  not  by  him 
specifically  bequeathed,  which  had  come 
to  their  hands  either  directly  or  indirectly 
by  their  order  or  for  their  use.  A  partner 
in  the  firm  of  solicitors  who  had  acted  for 
the  respondents  when  proving  the  testa- 
tor's will  in  1872  had  made  an  affidavit 
on  the  motion  stating  that  "the  47 9Z. 
9«.  \\d.  was  and  is  one-fourth  of  the 
residuary  estate  received  by  the  said  de- 
fendants as  the  executors  and  trustees  of 
the  said  testator's  will  and  retained  in 
their  possession  or  under  their  control." 

It  appeared  that  the  respondents  were 
in  humble  circumstances,  and  only  one 
of  them  was  represented  by  counsel,  the 
other  being  apparently  too  poor  to  pro- 
vide for  his  defence  or  to  afford  the 
journey  to  London. 

Chuhhj  for  the  applicants. — The  ap- 
plicants have  complied  in  every  respect 
with  the  requirements  of  Order  LII. 
rule  4.  The  respondents  have  not  obeyed 
the  order  directing  them  to  pay  into 
Court  this  money,  which,  according  to  the 
finding  of  the  Master's  certificate,  has 
been  received  by  them,  and  the  receipt  of 
which  they  have  admitted  in  their  own 
affidavit.  There  is  also  the  solicitor'^ 
affidavit  to  the  same  effect  made  on  this 
motion.  The  case  falls  within  the  third 
exception  to  section  4  of  the  Debtors  Act, 
1869— i/arrw  v.  Ingram  [1879].^ 

[Joyce,  J. — ^To  bring  a  case  within  that 
exception,  actual  receipt  must  be  proved.] 

The  evidence  adduced  is  sufficient  proof 
of  the  receipt  of  the  money  by  the  re- 
spondents. It  is  not  necessary  to  prove 
actual  receipt;  receipt  by  an  agent  is 
within  the  scope  of  the  exception,  the 
words  of  which  are  "  in  his  possession  or 
under  his  control." 

W,  C.  Dare,  for  the  respondent  Anthony 
Fewster. — There  is  no  evidence  that  this 
respondent  ever  actually  received  one 
single  penny  of  the  balance  found  due. 
Receipt  by  an  agent  is  not  sufficient.  The 
Court  has  a  disci*etion  under  section  1  of 
the  Debtors  Act,  1878,^  to  refuse  applica- 

(2)  49  L.  J.  Ch.  123 ;  13  Ch.  D.  338. 

(3)  The  material  provisions  of  section  1  of 
the  Debtors  Act,  1878,  are  as  follows ;  "  In  any 
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tions  of  this  sort,  and  this  is  a  proper  case 
for  the  exercise  of  such  discretion. 
Chubb  replied. 

Cur,  adv.  vuU. 

Jan  19. — Joyce,  J. — This  is  an  appli- 
cation for  leave  to  issue  a  writ  or  writs  of 
attachment  against  the  respondents.  I 
need  not  say  that  sending  a  man  to  prison 
is,  to  my  mind,  a  very  serious  matter,  and 
the  Court  ought  to  exercise  its  power  of 
issuing  such  writs  with  very  great  caution, 
and  especially  so  where  there  is  any  sug- 
gestion or  any  reason  for  supposing  that 
the  respondents  are  in  humble  circum- 
stances, or  have  not  the  means  to  enable 
them  either  to  instruct  a  solicitor  and 
counsel,  or  personally  to  come  to  London 
from  a  remote  part  of  the  country  and 
defend  themselves  with  what  intelligence 
they  may  possess.  [His  Lordship  stated 
the  facts  of  the  case,  and  continued :] 
Now,  if  this  is  a  case  for  attachment  at 
all,  it  must  come  within  the  third  ex- 
ception to  section  4  of  the  Debtors  Act, 
1869.*  During  the  course  of  the  dis- 
cussion yesterday  I  intimated  an  opi- 
nion that,  in  order  to  bring  a  case  within 
this  third  exception,  it  was  necessary  to 
prove  that  the  money  ordered  to  be  paid 
into  Court  had  been  in  the  actual  possession 
or  control  of  the  person  who  was  sought 
to  be  committed,  and  that  the  mere  con- 
structive receipt  on  his  behalf  by  a  soli- 
citor or  an  agent  who  may  never  have 
accounted,  was  not  sufficient.  To  that 
opinion,  after  reflection,  I  feel  compelled 
to  adhere. 

I  was  referred  by  the  applicants'  counsel 
to  the  Master's  certificate  made  in  the 
administration  suit.  That  certificate  is  not, 
perhaps,  strictly  in  evidence  on  this  occa- 
sion, but  it  finds  that  they  have  a  sum  of 
2,047/.  11*.  Zd.  to  account  for,  and  that 

case  coming:  within  the  exceptions  namhered  3 
and  4  in  the  4th  seotion  of  the  Debtors  Act, 
1869  ...  or  within  either  of  those  exceptions, 
any  Court  or  Judge,  making  the  order  for  pay- 
ment, or  having  jurisdiction  in  the  action  or 
proceeding  in  which  the  order  for  payment  is 
made,  may  inquire  into  the  ca«e,  and  Csubject 
to  the  provisoes  contained  in  the  said  sections 
respectively)  may  grant  or  refuse,  either  ab- 
solutely or  upon  terms,  any  application  for  a 
writ  of  attachment,  or  other  process  or  order  of 
arrest  or  imprisonment." 


they  have  paid,  or  are  entitled  to  be 
allowed  on  account  thereof,  sums  to  the 
amount  of  129Z.  11«.  7c?.,  leaving  a  balance 
due  from  them  of  1,917/.  19«.  Si.  on  that 
account.  Now  the  Master's  certificate  in 
an  administration  suit  in  no  way  differen- 
tiates between  actual  and  constructive 
receipt,  and  it  does  not  follow  that  the 
respondents  have  ever  actually  received 
into  their  hands  the  money  wluch  has  by 
the  certificat-e  been  found  due  from  them. 
Then  I  come  to  the  affidavit  of  the  re- 
spondents exhibiting  and  verifying  the 
account  on  which  the  Master's  certificate 
was  ba^ed.  There  they  refer  to  the  ac- 
<K)unt  and  say,  '*  We  have  in  the  account, 
.  .  .  according  to  the  best  of  our  know- 
ledge, information,  and  belief^  set  forth  a 
full  account  of  the  personal  estate  of  the 
said  testator  not  by  him  specifically  be- 
queathed which  has  come  to  our  hands  or 
to  the  hands  of  either  of  us,  or  to  the  hands 
of  any  person  or  persons  by  our  order  or 
the  order  of  either  of  us  or  for  our 
use  or  the  use  of  either  of  us."  In  my 
opinion  that  will  not  do.  It  does  not 
appear  whether  the  money  has  been 
actually  received  by  both  or  by  either  of 
them.  It  may  have  been  received  by  an 
agent  and  may  never  have  come  to  their 
hands  at  all.  Then  there  is  the  affidavit 
made  on  this  motion  by  the  solicitor  of 
the  applicant.  It  states  that  the  sum  of 
479/.  9«.  11(2.,  which  the  respondents  were 
ordered  to  pay  into  Court  was,  and  is,  the 
one- fourth  part  of  the  applicant  in  the  resi- 
duary estate  of  the  testator  received  by 
the  respondents  as  the  executors  and  trus- 
tees of  the  testator's  will,  and  retained  in 
their  possession  or  under  their  control. 
The  applicants'  counsel  did  not  urge  that 
affidavit  upon  me  strongly,  but  if  he  had 
I  would  not  have  accepted  it  as  evidence 
of  the  actual  receipt  of  the  money  by  the 
respondents.  It  is  an  affidavit  by  a  partner 
in  the  firm  which  acted  for  the  respon- 
dents when  proving  the  testator's  will 
twenty-eight  years  ago,  and  he  does  not 
state  how  it  is  that  he  oomes  to  the  con- 
clusion that  the  money  was  in  the  posses- 
sion or  under  the  control  of  the  respon- 
dents. In  the  circumstances  I  do  not  see 
my  way  to  make  the  order  asked  for  by 
the  notice  of  motion,  and  even  if  I  had 
been  satisfied  that  the  respondents  had 
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received  the  money  or  had  it  under  their 
control,  I  should  then  have  had  to  con- 
sider whether  I  ought  not  to  exercise  the 
discretionary  power  given  to  me  by  sec- 
t^ion  1  of  the  Debtors  Act,  ISTS/"^  and 
refuse  the  application. 

The  motion  must  be  refused. 


Solicitors — Satchell  &  Chappie,  agents  for 
Davies  k.  Balkwill,  Newcastle-upon-Tyne,  for 
applicants ;  Taylor,  Willcocks  &  Lemon, 
agents  for  D.  H.  C.  Balleny,  Gonsebt,  for 
respondent  Anthony  Fewster. 

IBejforted  hy  R,J,  A,  AforrUofi,  Esq., 
Barrigter-at-  Law. 


1901  f  PiTT-MVBRS,  In  re;  scott 

Jan.  16;  28.  )  t,.  pitt-bivers. 

WiU—ChantahU  Gift—Secret  Trust. 

A  testator  devised  a  museum  and  pleasure- 
grounds  to  which  thepvhlic  had  been  allowed 
access,  unth  an  annuity  of  3001.  for  the 
ykUure  maintenance  of  the  miiseum  and 
grounds,  to  his  son,  to  whom  he  communi- 
cated his  wishes  that  they  should  be  main- 
tained as  they  had  been  during  his  (the 
iettator's)  lifetime  :—Bie\d,  that  the  gifts 
constituted  a  secret  trust,  and  were  given  to 
the  son  and  accepted  by  him  for  the  express 
ptapose  thai  the  museum  and  grounds 
should  be  maintcnned  and  used  as  they  had 
been  in  the  lifetime  of  the  testator,  and  so 
-that  the  son  and  those  claiming  through  or 
sunder  him  should  hold  the  property  subject 
to  a  trust  for  such  maintenance  and  user. 
'E.eid,  further,  that  such  trust  was  enforce- 
-able  by  the  Attorney- General  as  a  charitable 
trust  for  the  benefit  of  the  public,  wen 
though  the  public  t/iereby  acquired  rights 
^ehicl^  ifie  testator  never  intended  them  to 
have,  and  to  the  detriment  of  the  owner  for 
the  time  being. 

Summons. 

The  testator,  General  Augustus  Henry 
Lane  Fox  Pitt-Rivers,  had  liud  out  a  part 
of  his  Bushmore  estate  on  the  borders  of 
"Wilts  and  Dorset  as  pleasure-grounds, 
known  as  the  Ijumer  grounds,  at  Fam- 


ham  in  Dorsetshire.  To  these  grounds 
the  public  had  access  under  certain  re- 
strictions, but  so  that  they  -could  never 
acquire  any  rights  there.  Adjoining  the 
Bushmore  estate  the  testator  purchased  a 
house  known  as  the  Oipsy  School  and 
converted  it  into  a  museum  in  which  to  store 
and  exhibit  his  collection  of  curios  and  relics 
of  interest  from  all  parts  of  the  world.  The 
museum  was  open  to  the  public  all  the 
year  round,  including  Sundays,  and  was 
in  charge  of  a  caretaker.  Both  the 
museum  and  the  pleasure-grounds  were 
closed  to  the  public  periodically  so  as  to 
safeguard  the  testator's  rights  of  owner- 
ship. 

By  his  will  dated  June  12,  1892,  the 
testator  devised  his  estates,  including  the 
museum  and  pleasure-grounds,  subject  to 
certain  rentcharges  in  Sivour  of  his  widow 
and  children,  to  his  first  and  other  sons 
successively  for  life  and  then  in  tail 
male. 

By  a  codicil  dated  November  20,  1899, 
the  testator  made  the  followiug  bequests : 

"1.  I  bequeath  my  museum  at  Fam- 
ham  in  the  county  of  Dorset,  together 
with  its  contents,  and  the  objects  of 
curiosity  in  my  house  at  Bushmore,  which 
are  intended  to  be  placed  in  the  said 
museum,  to  my  eldest  son  Alexander 
Edward  Lane  Fox  Pitt "  (afterwards  Pitt- 
Bivers,  defendant  to  the  summons)  "and 
his  heirs  male ;  (2)  I  bequeath  my  Larmer 
grounds  in  the  parishes  of  Famham  Boyal 
and  ToUard  Boyal,  in  the  counties  of  W&ts 
and  Dorset,  to  my  said  eldest  son  A.  E.  L. 
Fox  Pitt  and  his  heirs  male ;  (3)  I  also 
bequeath  unto  my  said  eldest  son  and  his 
heirs  male  the  sum  of  300^.  per  annum ; 
the  said  sum  of  300/.  per  annum  is  to  be 
for  the  future  maintenance  of  the  said 
museum  and  Larmer  grounds  and  the 
articles  of  interest  therein  and  thereon; 
(4)  I  direct  that  the  said  museum  and 
Larmer  grounds,  with  the  articles  of 
interest  therein  and  thereon,  shall  be  kept 
in  a  good  state  of  preservation ;  and  I 
further  direct  that  the  said  sum  of  300/.  is 
to  be  a  further  charge  upon  my  estates  in 
the  counties  of  Wilts  and  Dorset ;  (5)  I 
appoint  my  son-in-law  Sir  John  Lubbock 
But." (now Baron Avebury)  ''and  Charles 
Hercules  Bead  to  be  the  trustees  only 
for  the  purposes  so  far  as  necessary  in 
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connection  with  the  future  maintenance  of 
the  said  museum,  Larmer  grounds,  and  the 
objects  of  interest  therein  and  thereon." 
The  testator  died  on  May  4,  1900. 
The  evidence  went  to  shew  that  the 
testator  and  his  eldest  son  had  had  several 
conversations  as  to  the  keeping  up  of  the 
museum  and  pleasure-grounds,  and  that 
the  fistther  had  expressed  a  hope  that  the 
son  would  maintain  them  as  the  £stther 
had  maintained  them  during  his  lifetime  ; 
the  son's  reply  being  that  he  hoped  he 
would  be  able  to  do  so.  The  question 
then  arose  whether  the  son  took  the  estate 
beneficially  or  whether  it  was  impressed 
with  a  trust,  and  this  summons  was  taken 
out  by  the  executor  of  the  will  and  codicil 
against  the  eldest  son  and  his  infant  son 
and  the  two  museum  trustees  as  defen- 
dants. 

The  questions  asked  by  the  summons 
were  as  follows : 

First,  whether  the  defendant  Alexander 
Pitt-Rivers  took  an  estate  tail  or  any 
other  and  what  estate  in  the  museum  and 
Larmer  grounds,  and  w  hether  beneficially 
or  upon  any  and  what  trusts ;  secondly, 
whether  the  same  defendant  took  any  and 
what  estate,  and  whether  beneficially  or 
upon  any  and  what  trusts,  in  the  contents 
of  the  museum  at  Famham  and  the  objects 
of  curiosity  at  Rushmore ;  thirdly,  whe- 
ther any  and  what  articles  at  Rushmore 
passed  under  the  gifb  in  the  first  clause  of 
the  codicil;  fourthly,  what  estate,  and 
whether  beneficially  or  upon  any  and 
what  trusts,  the  same  defendant  took  in 
the  300/.  per  annum  bequeathed  by  the 
third  clause  of  the  codicil ;  fifthly,  whether 
the  defendants  Lord  Avebury  and  C.  H. 
Read  took  any  and  what  estate  in  the 
museum  and  its  contents  and  the  objects 
of  curiosity  mentioned  in  the  first  clause 
of  the  codicil,  and  the  Larmer  grounds 
and  the  objects  of  interest  therein  and 
thereon,  and  the  annuity  of  300/.  respec- 
tively, or  any  and  which  of  them,  and 
whether  they  were  under  any  and  what 
duties  in  connection  with  the  future  main- 
tenance of  the  museum,  Larmer  grounds, 
and  the  objects  of  interest  therein  and 
thereon;  and  sixthly,  whether  the  gifts 
of  the  museum  and  its  contents  and  the 
objects  of  curiosity  at  Rushmore,  and  of 
the  Larmer  grounds,  and  of  the  annuity 


of  300/.  respectively,  or  any  of  them, 
failed  as  infringing  the  rule  against  per- 
petuities or  otherwise. 

Sfieldon^  for  the  summons. 
P.  0.  Lau>rence,  Q.C.,  and  Cann^ 
for  the  first  defendant. — The  onus  is  on 
the  Attorney-General  to  prove  any  trust. 
The  testator  could  not  make  his  son  a 
tenant  in  tail  and  then  take  the  owner- 
ship and  management  entirely  out  of  his 
hands.  The  conversations  and  the  under- 
standing between  Either  and  son  cannot 
have  amounted  to  a  trust ;  if  so,  the  burden 
would  become  very  heavy,  and  the  public 
would  acquire  rights  which  the  testator 
never  intended  they  should  have.  The 
very  object  of  the  conversations  was  that 
there  should  be  a  reservation  of  the  right 
of  the  owner  for  the  time  being  to  close 
the  grounds  at  any  moment,  and  so  pre- 
serve his  rights  against  the  public. 

The  Attomey-Gmercd  {Sir  R,  B,  Finlay, 
Q,C,)  and  E.  J,  Parker,  for  the  Crown. — 
The  law  is  clearly  stated  in  Jones  v.  Badlei/ 
[i868],*  and  the  questions  which  were 
asked  there  must  be  answered  here  in 
favour  of  the  Crown. 

The  land  can  be  retained  as  land  for 
charitable  purposes  under  the  Mortmain 
and  Charitable  Uses  Act,  1891,  ss.  3,  5, and 
8,  and  the  annuity,  if  it  is  not  a  rentcharge, 
does  not  fall  within  the  Act. 

We  ask  the  Court  to  declare  a  trust 
that  the  public  have  access  to  the  grounds 
as  they  had  during  the  lifetime  of  the 
testator,  and  that  the  museum  be  open  to 
the  public  in  the  same  way.  If  a  scheme 
be  necessary,  then  the  owner  for  the 
time  being  should  be  left  with  a  very 
large  discretion. 

Warrington,  Q.C.^  and  P,  S.  Stokes^ 
for  the  infant  defendant. 

Eenehaw,  Q.G.,  and  F,  L.  Wright,  for 
the  defendant  trustees. 

P.  0.  Lawrence,  Q  C,,in  reply. — Either 
the  owner  must  be  master,  with  power  to 
exclude  the  public,  or  vice  'versa,  an  d»  that 
the  testator  never  intended. 

Cur.  adv.  vvU. 

Jan.  28. — EIekewich,  J.,  delivered  the 
following  written  judgment :  By  the  co- 
dicil of  November  20, 1899,  General  Pitt- 
(1)  L.  R.  3  Ch.  362. 
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Rivers  gave  to  hie  eldest  son,  the  first 
defeDdant,  Mr.  Fox  Pitt-Bivers — first,  his 
museum  at  Farnham  with  its  contents; 
secondly,  the  obiects  of  curiosity  in  his 
house  at  Rushmore,  which  were  intended  to 
be  placed  in  the  said  museum ;  thirdly,  his 
Ijarmer  grounds ;  and  fourthly,  the  sum 
of  300/.  per  annum.  All  these  gifts 
were  made  to  Mr.  FoxFitt-Kivers  and  his 
heirs  male,  so  that  he  took  what  was  real 
estate  as  tenant  in  tail,  and  what  was 
personal  estate  absolutely.  I  think  that 
the  gift  of  SOOl.  per  annum  Mia  under 
the  latter  description.  It  is  by  the  same 
oodidl  charged  on  the  testator's  estates 
in  the  counties  of  Wilts  and  Dorset ;  but 
that  charge  does  not  prevent  the  bequest 
from  being  one  of  an  annuity  which  is 
personal  estate.  The  result  is  that  Mr. 
Fox  Fitt-Rivers  can  deal  with  the  real 
and  personal  estate,  thus  given,  as  he 
pleases,  and  that,  notwithstanding  that 
the  testator  has  directed  on  the  face  of 
the  codicil  that  the  museum  and  Larmer 
grounds,  with  the  articles  of  interest 
therein  and  thereon,  shall  be  kept  in  a 
good  state  of  preservation,  and  has  indi- 
<!ated  his  intention  that  the  annuity,  of 
3O0/.  shall  be  available  and  shall  be  used 
for  that  purpose,  such  direction  and  in- 
tention cannot  interfere  with  the  bene- 
ficial gifts,  of  the  construction  of  which 
there  is  no  reasonable  doubt. 

-  But  it  has  been  disclosed  by  the  evi- 
dence that  the  testator  communicated  his 
Tirishes  to  his  son,  Mr.  Fox  Fitt-Rivers, 
and  that  his  son  accepted  the  gifts  with 
'the  knowledge  that  they  were  made  to 
him  for  the  purpose  •  of  effecting  his 
lather's  wishes;  and,  further,  that  he 
assured  his  father  that  those  wishes 
should  be  fulfilled.  This  constitutes  a 
secret  trust  of  the  property  given,  enforce- 
able against  the  son  in  this  Court.  There 
is  no  need  to  refer  to  authorities  or  to 
examine  the  doctrine  of  the  Court  on  the 
subject,  because  the  facts  just  mentioned 
are  undoubted,  and  the  doctrine  of  the 
Court  that  a  secret  trust  is  under  such 
circumstances  enforceable  is  perfectly  well 
settled. 

Nor  is  there  any  occasion  narrowly  to 
examine  the  evidence  to  ascertain  what 
the  communicated  and  accepted  wishes  of 
the  fJEtther  were.     He  had  established  the 


museum  and  had  appropriated  the  Larmer 
grounds  for  purposes  in  connection  with 
it,  and  he  had  maintained  the  museum 
and  the  grounds  for  the  benefit  and  in- 
struction of  the  public.  He  had  done 
more  than  that,  for  he  had  expended 
money  and  trouble  in  providing  entertain- 
ment for  the  public  outside  and  beyond 
what  would  be  derived  from  a  mere  visit 
to  the  museum  and  grounds.  It  may  well 
be  that,  when  he  exacted  a  promise  from 
his  son  that  he  would  maintain  the 
museum  and  grounds  as  heretofore,  he 
did  not  bind  him  to  provide  the  extra 
entertainment  to  which  I  have  just  re- 
ferred, but  he  certainly  did  intend  him 
to  maintain  the  museum  and  grounds  and 
to  allow  the  public  access  thereto,  and  the 
son  certainly  accepted  the  gift  of  both 
with  the  assurance  that  this  should  be 
done.  So  far  there  is  no  substantial 
difficulty.  Questions  might  arise  in  detail 
how  the  wishes  of  the  feither  and  the 
promise  of  the  son  should  be  effected ;  but 
they  would  be  merely  questions  of  detail, 
and  none  of  principle  would  be  possible. 

Now  comes  the  circumstance  which 
raises  a  question  of  difficulty  on  which  I 
reserved  my  j  udgment.  While  giving  the 
property  already  mentioned  to  the  son  for 
the  purpose  of  maintaining  the  museum 
and  grounds  as  heretofore,  the  testator 
insisted  that  the  public  should  have  no 
rights.  The  public  were  to  be  allowed  to 
use  and  enjoy  the  museum  and  grounds, 
but  were  to  acquire  no  rights.  This  notion 
seems  to  have  been  strongly  implanted  in 
the  testator's  mind,  and  he  referred  to  it 
frequently.  He,  being  owner  in  fee,  was 
able  during  his  lifetime  to  do  what  was 
necessary  to  prevent  the  acquisition  of 
rights  by  the  public  ;  and  he  occasionally 
closed  the  museum  and  grounds,  with  the 
express  intention  of  shewing  that  he  re- 
tained his  paramount  right  as  owner. 
Frobably  he  thought  that  his  son  could 
do  the  same,  and  of  course,  if  the  son  had 
succeeded  to  his  fiither's  position — that  is, 
had  taken  the  property  absolutely  un- 
fettered by  any  trust — the  son  might  have 
adopted  the  same  lines  as  his  father,  and 
prevented  the  enjoyment  of  the  public  as 
a  matter  of  right.  This  could  only  have 
been  done  by  vesting  the  property  abso- 
lutely in  the  son,  and  leaving  it  to  his 
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good  faith  and  discretion  to  fulfil  his 
father's  wishes,  though  leaving  him  at  the 
same  time  at  liberty  entirely  to  defeat 
•those  wishes  if  so  minded.  As  it  is,  a 
trust  has  been  established,  and  the  ques- 
«tion  arises  how  far  that  trust  can  be 
enforced  consistently  with  the  denial  of 
orights  to  the  public. 

The  Attorney- General  appears  to  sup* 
|)ort  the  public  character  of  the  trust. 
He  is  altogether  out  of  Court  unless  he 
cepresents  the  public,  and  he  cannot 
succeed  in  his  contention  that  there  is  a 
^lecret  trust  to  be  enforced  unless  he 
further  establishes  that  it  is  a  trust  for 
•the  benefit  of  the  public.  The  Court, 
therefore,  finds  itself  in  this  embarrassing 
position.  If  it  accedes  to  the  contention 
•of  the  Attorney-General  that  there  is  a 
49ecret  trust  to  be  enforced  for  the  benefit 
of  the  public,  it  must  ignore  or  defeat  the 
express  intention  of  the  testator  that  the 
{)ub]ic  shall  acquire  no  rights ;  and  on  the 
other  hand,  if  that  contention  is  rejected 
4md  the  trust  be  not  enforced,  the  only 
alternative  pan  be  that  Mr.  Fox  Pitt- 
Rivers  will  be  left  absolute  owner  of  the 
property  in  question,  at  liberty,  if  he 
pleases,  to  disregard  his  fisither's  wishes, 
and  treat  the  property  as  much  at  his 
disposal  as  if  no  trust  had  been  communi- 
•cated  to  and  accepted  by  him.  I  have 
not  forgotten  that  it  may,  and  probably 
will,  be  possible  so  to  provide  for  the 
management,  use,  and  enjoyment  of  the 
.grounds  and  museum  that  Mr.  Fox  Pitt< 
Bivers  will  be  left  in  possession,  and  that 
for  all  practical  purposes  he  will  have  such 
privileges  of  ownership  as  were  enjoyed 
by  his  &ther ;  but  nevertheless,  consider- 
ing the  legal  position,  one  must  face  the 
two  alternatives  to  which  I  have  called 
.attention,  and  from  which,  it  seems  to  me, 
there  is  no  possible  escape.  Whichever 
alternative  is  right,  and  is  adopted,  there 
5vill  necessarily  be  some  departure  from 
the  testator's  intentions — that  is,  in  some 
respects  those  intentions  will  remain  un- 
fulfilled. 

After  full  consideration  I  have  arrived 
at  the  conclusion  that  the  secret  trust 
must  be  enforced  at  the  suit  of  the 
Attorney- General,  and  for  the  benefit  of 
^he  public.  This  will  preserve  the  legal 
•ownership  of  the  son,  which  the  father 
intended  him  to  have ;  it  will  also  fulfil 


his  intention,  as  far  as  it  can  be  fulfilled, 
that  the  museum  and  grounds  shall  be 
maintained  as  heretofore,  and  vrill  avoid 
the  possibility  of  the  property  bmng 
diverted  from  its  intended  purpose,  whidi 
would  be  open  if  the  son  were  declared 
beneficial  as  well  as  legal  owner.  I  give 
credit  to  Mr.  Fox  Pitt- Rivers  for  hcmest 
intention  to  do  his  very  best  to  fulfil  his 
father's  wishes ;  but  that  creates  at  best 
only  an  imperfect  obligation,  and  I  most 
take  it  on  the  evidence  that  this  would 
not  have  satisfied  the  father,  who  desired 
to  secure  the  maintenance  of  the  museum 
and  grounds.  On  the  other  hand,  there 
will  be  something  less  than  complete  fol- 
filment  of  the  father's  expressed  wishes. 
But,  in  giving  effect  to  wishes  and  trusts 
declared  in  the  language  of  laymen  and 
not  in  that  of  technical  lawyers,  one  must 
be  prepared  to  find  that  in  some  respects 
there  will  be  fiulure  and  imperfection  in 
detail,  and  one  must  be  content  to  secure 
the  substance  even  on  those  terms.  Here 
the  wish  not  to  give  the  public  rights, 
though  strongly  entertained  and  inswted 
on,  may  properly  be  regarded  as  a  minor 
matter  in  comparison  with  the  more  im- 
portant provision  that  the  museum  and 
grounds  should  be  maintained  as  hitherto. 

I  propose  to  declare  the  constructioa 
of  the  will  on  the  points  mentioned,  and 
further  to  declare  that  it  has  been 
established  to  the  satisfaction  of  tte 
Court  that  the  gifts  to  the  son  were  made 
to  Mr.  Fox  Pitt- Rivers,  and  were  accepted 
by  him,  for  the  express  purpose  that  tlie 
museum  and  grounds  should  be  main- 
tained and  used  as  they  had  been  in  the 
lifetime  of  the  testator,  and  so  that  be 
and  those  claiming  through  or  under  him^ 
should  hold  the  property  subject  to  a  trust 
for  such  maintenance  and  user.  If  to  these 
declarations  be  added  liberty  to  Mr.  Fox 
Pitt-  Rivers  or  any  person  claiming  throv^ 
or  under  him,  or  the  Attorney-General,  to 
apply  touching  any  question  respecting 
such  maintenance  and  user,  that  will  suffice 
for  the  present  as  regards  what  I  have 
thus  far  discussed. 

There  are  two  further  questions  arising 
on  the  codicil :  First,  it  remains  to  be 
determined  what  are  ^'the  objects  €i 
curiosity  in  my  house  at  Rushmore^ 
which  are  intended  to  be  placed  in  tbe 
said  museum."    There   has   been   ame 
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ax^ment  on  this,  and  some  discussion 
of  questions  of  law  which  are  likely  to 
require  solution  when  the  &cts  have  been 
ascertained.  Indeed,  I  went  so  far  as  to 
express  an  opinion  on  some  of  these  ques- 
taona  I  think,  however,  that  it  will  be 
better  to  say  no  more  about  them,  but 
merely  to  direct  an  enquiry  following  the 
language  of  the  codicil.  It  is  possible,  and 
even  probable,  that  in  the  course  of  pro- 
aeouting  that  enquiry  some  of  the  ques- 
tions to  which  I  have  just  referred  will 
£itll  for  decision ;  but,  nevertheless,  an 
effort  to  ascertain  all  the  fisLcts  in  this  way 
seems  to  me  the  preferable  course. 

The  other  question  is   what,   if  any, 
interest  Lord  Avebury  and  Mr.  Charles 
Seicules  Read  take  in  any,  and  what, 
property  disposed  of  by  the  codicil.     It 
is  obvious  that  the  testator  intended  them 
to  occupy  some  position  of  trust — that  is, 
to  have  some  duties  and  responsibilities — 
fiar  he  appoints  them  trustees  for  the  pur- 
poees  so  far  as  necessary  in  connection 
with  the  better  maintenance  of  the  museum 
and  grounds,  and  the  objects  of  interest 
thereon  and  therein,  but  he  directly  gives 
them  no  property  of  any  kind ;  and  I  do 
not  think  they  can  be  held  to  take  any 
interest  in  the  annuity  of  300/.,  which  is 
expressly  given  to  Mr.  Fox  Pitt- Rivers. 
In  coming  to  the  conclusion   that  they 
take  no  estate  or  interest  in  anything, 
and  have  no  duties  to  perform  by  virtue 
of  the  codicil,  I  am,  of  course,  failing  to 
give  effect  to  what  may  well  be  supposed 
to  have  been  the  testator's  intention  ;  but 
I  do  not  see  my  way  to  implying  any 
estate,  interest,  or  duty  where  none  is 
expressed.     If   I    were    now  settling  a 
scheme,  I  should  suggest  for  the  con- 
sideration of  the  Attorney-General  whe- 
ther it  would  not  be  right  and  convenient 
to  make  those  gentlemen  trustees  for  the 
purposes  of   such  scheme,  and   to  give 
them  some  definite  position  and  duties 
under  it ;  but  this  is  not  at  present  pro- 
posed, and  I  must  leave  the  matter  now. 


Solicit 015 — ^Tathams  k  Pym ;  Kennedy.  Hughes 
&.  PooBonby;  C.  B.  WooUey;  Solicitor  to 
Txeasaiy. 

[reported  by  W,  8,  Ooddard,  Esq., 
Barruter'tU-Lan. 


Farwbll,  J. ') 
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WUl — Canatruction — Bequsst  to  lUegiti- 
male  Children — Expreaaion  of  Number — 
Evidence — AdmiasihUUy. 

The  teetator  gave  a  share  in  hia  reaidue 
to  ^^  the  three  children  respectively  of  Caro^ 
line  Lewia  born  prior  to  her  marriage  with- 
her  present  husband  J*  There  were  four 
such  children  {all  illegitimate)  of  Caroline- 
Lewis,  bam  in  1873,  1876,  1878,  and 
1880.  The  testator  was  the  father  of  the- 
three  later-bom  children  and  acknowledged 
the  paternity : — Held.  thcU  the  burden  of 
proof  was  on  the  child  bom  in  1873  to- 
shew  that  the  testator  intended  to  benefit- 
him.  'E.QldiaZso^that  evidence  that  the  testator 
knew  of  ihe  existence  of  the  child  born  in 
1873  %oas  admissible,  but  that  his  instruc- 
tions for  his  will  and  declarations  of 
intention  to  benefit  the  parties,  and  former 
wills,  were  inadmissible. 

The  testator,  by  his  will  dated  No- 
vember  3,  1891,  devised  and  bequeathed^ 
all  and  every  his  estate,  of  whatso- 
ever nature  or  kind,  and  wheresoever- 
situate,  unto  his  executor,  upon  trust 
for  realisation  and  conversion,  and  after 
payment  out  of  the  net  proceeds  of 
his  debts,  funeral  and  testamentary  ex- 
penses, to  divide  the  remainder  of  such 
proceeds  into  thirteen  equal  parts,  and  to- 
pay  ^uch  parts  respectively  to,  or  to  hold 
the  same  in  trust  for,  the  respective  per- 
sons next  thereinafter  named,  that  was  to- 
say  '^ .  .  .  a  fourth  fifth  and  sixth  part 
for  the  three  children  respectively  of 
Caroline  Lewis  born  prior  to  her  marriage 
with  her  present  husband  one  part  for 
each  child."    The  testator  died  in  1899. 

Caroline  Lewis,  prior  to  her  marriage 
with  her  present  husband,  had  four 
children,  all  illegitimate,  respectively  bom 
in  1873,  1876,  1878,  and  1880.  The 
testator  was  the  father  of  the  three  later- 
bom  children,  and  acknowledged  the 
paternity. 

A  summons  was  taken  out  to  deter- 
mine who  were  the  persons  entitled, 
and  on  the  hearing  the  following  evidence- 
wasi  tendered  :  (a)  That  the  testator  knew 
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of  the  existence  of  the  child  bom  in  1873  ; 
(6)  instructions  for  his  will  and  declara- 
tions of  intention  to  benefit  the  parties  ; 
and  (c)  a  former  will  in  which  the  three 
later- bom  children  were  mentioned  by 
name. 

Dauney,  for  the  executor. 

J,  Jlenderaon,  for  the  child  born  in 
1873. — ^The  cases  shew  that  where  there 
is  a  general  description  of  the  objects  of 
the  testator's  bounty,  but  there  is  a  mis- 
take as  to  the  number,  the  word  which 
denotes  an  incorrect  number  will  be  dis- 
regarded, and  all  the  persons  answering 
the  description  will  take—Daniell  v. 
DanieU  [1849],*  Yeats  v.  TecUa  [i852],3 
Newman  Y.  Piercey  [i876],^  and  Groom,  In 
re;  Booty  v.  Oroom  [l897].* 

Dunham  and  J,  A,  Strahan,  for  the 
three  other  children. — Declarations  of  in- 
tention are  admissible  to  shew  the  persons 
intended— -Dofl  d.  Gord  v.  ik^eeefo  [1836]  * 
and  Doe  d,  ffiscocksy.  Hiecocke  [l839].^  Or 
it  may  be  said  that  the  inclusion  of  the 
fourth  child  is  a  matter  of  presumption, 
and  presumptions  may  always  be  rebutted 
by  evidence — Nevmian  v.  Piercey? 

J,  Tanner,  for  the  next-of-kin. — ^The 
gift  is  void  for  uncertainty. 

Fabwell,  J.,  after  stating  the  facts  to 
the  effect  above  stated,  continued  :  There 
is  no  dispute  about  the  identity  of  the 
parties  before  me.  The  question  is 
whether  the  testator,  in  the  gift  to  '^  the 
three  children  of  Caroline  Lewis  born 
prior  to  her  marriage  with  her  present 
husband"  meant  the  three  children  of 
whom  he  was  the  father,  and  acknow- 
ledged the  paternity,  or  meant  to  include 
the  fourth  child,  born  in  1873,  of  Caroline 
Lewis. 

In  my  opinion,  the  evidence  of  the 
solicitor  and  other  deponents  as  to  whom 
the  testator  intended  is  not  admissible. 
The  law,  as  I  understand  it,  is  correctly 

(1)  18  L.  J.  Ch.  137 ;  3  De  G.  &  Sm.  337. 

(2)  16  Beav.  170. 

(3)  46  L.  J.  Ch.  36 ;  4  Ch.  D.  41. 

(4)  66  L.  J.  Ch.  778;  [1897]  2  Ch.  407. 
(6)  6  L.  J.  Ex.  59 ;  2  M.  &  W.  129. 
(6)  9  L.  J.  Ex.  27 ;  5  M.  &  W.  363. 


stated  in    Wigram,    Extrinaie    EvideTux 
(4th  ed.),  p.  7  :  "The  question  just  sug- 
gested has  become  much  perplexed  by  a 
want  of  proper  attention,  on  the  part  both 
of  the  Courts  and  of  text  writers,  to  the 
different  purpoeee  to  which  the  admissi- 
bility of  extrinsic  evidence  in  aid  of  the 
exposition  of  wills  may  be  applied,  and  to 
the  different  nature  of  the  evidence  which 
(with  reference  to  such  different  purposes) 
parties  have  tendered  for  admission.     It 
is  said  (and  correctly),  that  the  statute  " — 
the  learned  author  is  referring   to  the 
repealed    provisions   of   the  Statute    of 
Frauds,  but  his  observations  apply  with 
equal  force  to  the  corresponding  provisions 
of  the  Wills  Act — "  by  requiring  a  will 
to  be  in  writing,  precludes  a  Court  of  law 
from  ascribing  to  a  testator  any  intention 
which  his  written  will  does  not  express, 
and,  in  effect,  makes  the  writing  the  only 
legitimate  evidence  of  the  testator's  inten- 
tion.    '  No  will  is  within  the  statute  but 
that   which   is  in  writing;  which  is  as 
much  as  to  say,  that  all  that  is  effectual 
and  to  the  purpose  must  be  in  writing, 
without  seeking  aid  of  words  not  written.* 
At  the  same  time,  however,   Courts  of 
law,  though  precluded  from  ascribing  to  a 
testator  any  intention  not  expressed  in 
his  will,  admit  their  obligation  to  give 
effect  to  every  intention  which  the  will 
properly  expounded  contains.  The  answer, 
therefore,  to  the  question  above  proposed 
— enjoined  as  well  as  sanctioned  by  the 
general  principle  above  mentioned — must 
be,  that  any  evidence  is  admissible  which, 
in  its  nature  and  effect,  simply  explaiovS 
what  the  testator  has  written ;   but  do 
evidence  can  be  admissible  which,  in  its 
nature  or  effect,    is    applicable   to  the 
purpose  of  showing  merely  what  he  in- 
tended    to     have     written.       In    other 
words,   the    question    in    expounding  a 
will  is  not, — What  the  tastator  meant  t 
as  distinguished  from — What  his  words 
express  1     but    simply  —  What    is    the 
meaning  of  his  words  1     And  extrinsic 
evidence,     in     aid     of    the     exposition 
of  his  will,   must  be  admissible  or  in- 
admissible with  reference  to  its  bearing 
upon  the  issue  which  this  question  raises." 
But  it  was  urged  that  the  evidence  was 
admissible  on  the  ground  stated  in  the 
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seventh  proposition  in  Wigram,  at  p. 
109 :  "  Courts  of  law,  in  certain  special 
cases,  admit  extrinsic  evidence  of  inten- 
tion to  moke  certain  the  person  or  thing 
intended,  where  the  description  in  the 
will  is  insufficient  for  the  purpose.  These 
causes  may  be  thus  defined : — where  the 
object  of  a  testator's  bounty,  or  the  sub- 
ject of  disposition  (i,e.  the  person  or  thing 
intended),  is  described  in  terms  which  are 
applicable  indifferently  to  more  than  one 
person  or  thing,  evidence  is  admissible  to 
prove  which  of  the  persons  or  things  so 
described  was  intended  by  the  testator." 
But  the  present  case  does  not  fall  within 
this  rule,  for  it  cannot,  in  my  opinion,  be 
said  that  the  objects  of  the  testator's 
bounty  are  *'  described  in  terms  which  are 
applicable  indifferently  to  "  the  two  classes 
— namely,  the  three  children  whom  he 
acknowledged  as  his  own,  or  the  four 
children  of  Caroline  Lewis.  It  may  be- 
come necessary  hereafter  for  the  Court  of 
Appeal  to  consider  whether  the  cases  re- 
ferred to  by  Sir  James  Wigram  are  con- 
sistent with  the  Wills  Act. 

The  other  evidence  tendered  is  to  estab- 
lish  what  children  Caroline   Lewis  had, 
and  what  children  the  testator  knew  she 
had.      Parol  e^dence  of  both  these  facta 
is  admissible  and  relevant.  In  my  opinion 
there  is  no  evidence  really  worthy  of  the 
name  to  shew  whether  the  testator  did  or 
did  not  know  of  the  existence  of  the  fourth 
child  bom  in  1873.      In  my  opinion  the 
onus  is  upon  the  fourth  child  to  shew 
that  the  testator  knew  of  his  existence.  In 
order  to  raise  a  latent  ambiguity  he  has  to 
prove  the  existence  of  facts  which  may 
give  rise  to  a  proper  inference  that  the 
description     'Hhe     three     children"    is 
equivocal.     It  is  not  like  the  case  of  a 
testator  making  a  gift  to  the  three  chil- 
dren of  a  particular  person  ;  in  that  case 
the  testator  is  presumed  to  mean  all  the 
legitimate  children,    the  number    being 
rejected  on  the  presumption  of  mistake. 
In  the  absence  of  evidence  that  he  knew 
of  the  existence  of  the  eldest  child,  there 
is  no  ground   for   holding   that   he  was 
included.      I  cannot  extend  the  bequest 
to  include  another  illegitimate  child   by 
another  man  bom  anterior  to  the  tes- 
tator's connection  with   Caroline  Lewis. 
There   will    be  a  declaration    that    the 


three  children  born  in  1876,  1878,  and 
1880,  and  they  alone,  are  entitled. 


Solicitors— H.  F.  &  E.  Chester,  for  the  plaintiflf ; 
Prideaux  &  Sons;  G.  S.  Goodman;  J.  E. 
Duffitt ;  Bower,  Cotton  &  Bower,  agents  for 
Mayo  &  Son,  Teovil,  for  the  defendants. 

\_Reported  by  A,  K  RandaU^  Etq,, 
Barrister-at'Law. 


Joyce,  J.   ) 

1901.       S 

Jan.  22,  26.  ) 


WILSON  V.   TATEXEB. 


Licence — Agreem&nt  to  Let  Hoarding — 
Yearly  Tenancy — Notice  to  Quit, 

An  agreement  to  let  A  erect  a  hoarding 
for  a  bill-posting  and  advertising  station, 
and  use  a  wall  of  a  house  for  the  same 
purpose,  cU  a  rental  of  lOL  per  annumj 
payable  quarterly^  on  the  usucd  quarter- 
days, — Held,  to  constitute  a  licence  and  not 
a  tenancy,  and  that  a  three  months^  notice 
to  quit,  expiring  at  the  end  rf  a  year  of  the 
term,  was  a  reasonable  and  valid  notice  to 
determine  it. 

This  was  an  action  for  an  injunction  to 
restrain  the  removal  of  a  hoarding  and 
wall  used  as  a  bill-posting  station  by  the 
plaintiff  under  an  agreement  for  letting  the 
same  by  the  defendant,  and  for  damages. 

The  agreement  for  letting  was  contained 
in  two  letters,  each  dated  January  9, 1895, 
and  each  signed  by  the  plaintiff  and  the 
defendant. . 

The  one  letter,  from  the  defendant  to 
the  plaintiff,  was  as  follows : 
"  To  l^Ir.  G.  H.  Wilson,  bill-poster,  Ac, 
85  Falcon  Road,  Clapham  Junction. 

"  I  hereby  agree  to  let  you  erect  hoarding 
for  a  Bill- posting  and  advertising  station 
upon  the  ground  being  the  forecourt  of  the 
cottage  No.  158  Falcon  Road,  Battersea. 
The  said  hoarding  to  be  fixed  in  line  and 
as  close  to  the  gable  wall  of  the  premises 
No.  160  Falcon  Road  aforesaid  but  not  to 
touch  or  be  &stened  to  the  said  wall,  and 
to  be  erected  and  kept  in  repair  at  your 
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own  expense.  Together  with  the  end  or 
gable  wall  of  the  cottage  No.  148  Falcon 
Eoad  for  the  same  purpose  at  the  rent  of 
Ten  pounds  per  annum  payable  quarterly 
on  the  four  usual  quarter-days,  the  first 
quarter  to  be  due  on  the  25th  day  of 
March  1895.  It  being  understood  that 
the  Sign  Board  of  Falcon  Hotel  shall  not 
be  interfered  with  and  the  hoarding  so 
erected  is  your  property. 

**  Dated  this  ninth  day  of  January  1895. 
"  (sd.)  G.  H.  Wilson. 
"0.  Tavener. 
*^  Witness  to  both  signatures  : 
"J.  S.  Tavener." 

The  other  letter,  from  the  plaintiff  to 
the  defendant,  was  substantially  to  the 
same  effect  mutatis  mutandis. 

After  several  intermediate  notices  to 
quit,  on  September  29,  1900,  the  defen- 
dants solicitors  gave  the  plaintiff  notice 
to  quit  and  deliver  up  the  forecourt  and 
premises  held  under  the  agreement  of 
January  9,  1895,  as  a  bill-posting  and 
advertising  station,  and  to  remove  all 
boards  or  hoardings  and  all  other  fixtures 
and  effects  fixed  by  him  on  or  ab<^ut  the 
premises  on  or  before  December  25,  1900. 

On  December  22  the  plaintiff  issued  the 
writ  in  the  «tction  claiming  an  injunction 
and  damages ;  but  it  was  not  served  on 
the  defendant  until  the  afternoon  of 
December  27.  On  the  morning  of  De- 
cember 27  the  defendant,  who  was  re- 
building the  premises,  had  caused  the 
wall  and  hoarding  to  be  removed  by  her 
builders. 

On  December  24  the  plaintiff  obtained 
an  ex  parte  injunction  from  the  vacation 
Judge  restraining  the  defendant  in  terms 
of  the  writ ;  but  this  was  not  served  on 
the  defendant  until  December  29. 

On  January  11,  1901,  the  plaintiff 
moved  for  an  interlocutory  injunction ; 
but  no  order  was  made  on  the  motion 
except  that  the  action  be  set  down  for 
trial  without  pleadings  and  be  heard  on 
January  22. 

MoywSj  for  the  plaintiff. — The  agree- 
ment of  January  9, 1 895,  created  a  tenancy 
from  year  to  year,  and  this  can  only  be 
determined  by  a  six  months'  notice  ex- 
piring on  December  25.  It  was  not 
merely  a  licence. 


Badeock,  Zi{7.,  and  Eihkm^  for  the 
defendant. — This  agreement  was  merely 
a  licence  to  use  the  premises  in  the  way 
indicated,  and  can  be  determined  by  either 
party  at  any  time  on  giving  a  reasonable 
notice.  Three  months'  notice  is  a  reason- 
able notice. 

Cur.  adv.  vuU. 

Jan.  26. — Joyce,  J.,  after  stating  the 
facts,  continued  :  It  is  dear  from  the 
evidence  before  me,  having  regard  to  what 
has  taken  place,  that  no  case  is  made  out 
for  an  injunction,  and  the  only  question 
to  be  determined  is  whether  the  plaintiff 
is  entitled  to  any  damages :  there  are  no 
&cts  in  dispute. 

This  resolves  itself  into  a  question  of 
law  whether  a  three  months'  notice  which 
had  been  given  by  the  defendant  to  the 
plaintiff  to  determine  this  user  of  the  pre- 
mises was  a  sufficient  notice,  or  whether 
the  plaintiff  was  entitled  to  a  six  months' 
notice  on  the  ground  that  he  was  a  tenant 
or  quan-ienant  of  the  defendant.  If  he 
is  entitled  to  six  months'  notice,  then  he 
is  entitled  to  substantial  damages.  The 
arrangement  between  the  parties  was  con- 
tained in  two  documents,  both  dated 
January  9,  1895,  under  which  the  use 
of  the  gable-end  and  wall  were  enjoyed 
by  the  defendant.  Both  parties  signed 
each  document,  and  there  is  no  material 
difference  between  the  two.  It  is  not 
necessary  for  me  to  read  them  through 
again ;  but  they  require  careful  considera- 
tion. The  result,  in  my  opinion,  is  that 
these  documents  did  not  confer  on  the 
plaintiff  any  right  to  the  exclusive  pos- 
session of  any  land  or  building  of  the 
defendant,  and  therefore  I  think  there 
was  no  demise  or  lease,  and  the  relation 
of  landlord  and  tenant  was  never  created 
between  them.  In  point  of  fact,  the  effect 
of  the  documents  was  to  give  the  plaintiff 
a  mere  licence  which  subject  to  the  express 
terms  of  the  contract  between  the  parties 
was  revocable  at  any  time,  and  therefore  I 
think  the  ordinary  law  of  landlord  and 
tenant  is  not  applicable. 

No  one  has  suggested  that  it  was  a 
perpetual  arrangement.  It  must  there- 
fore have  been  capable  of  being  put  an  end 
to  by  either  party,  though,  having  regard  to 
the  times  of  payment,  I  think  it  would  be 
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difficult  to  make  out  that  the  arrangement 
could  be  determined  in  the  middle  of  a 
quarter  or  perhaps  in  the  middle  of  the 
year ;  but  in  fact  it  was  determined  at  the 
end  of  the  year,  and  a  quarter's  notice 
was  given.  I  can  find  no  law  or  Act  of 
Parliament  which  lays  it  down  that  a  six 
months'  notice  is  necessary  to  determine 
such  an  arrangement  as  this,  and  I  hold 
that  a  three  months'  notice  was  reasonable 
and  sufficient. 

In  my  opinion   the  action   fails,  and 
must  be  dismissed  with  costs. 


Solicitors — Q.  Aplin  Nichols,  for  plaintiff ; 
Woodbridge  8c  Sons,  for  defendant. 

[Reported  by  W,  8.  Ooddard,  Esq  , 
Barriiter-at'La/w. 


Cozeks-Habdt,  J. 

1900. 

Nov.  24. 


} 


BENDELL,  In  re ; 

WOOD  V,  BENDELL. 


Admint8lr<Uion — Grant  to  Attorney — 
Dufy  to  DiatrUntte  Aeaete. 

Where  letters  of  adminiatration  have 
bun  granted  to  the  attomet/  of  the  person 
tntitledf  who  is  abroad,  the  attorney  ie 
administrator  for  aU  purposes,  and  is  not 
justified  in  pa/ying  over  assets  to  his  prin- 
cipal for  distrHnUion  untU  such  principal 
has  himself  taken  out  cuiministration. 

The  plaintiff  in  this  case  had  taken  out 
letters  of  administration  to  the  personal 
estate  of  Thomas  Rendell,  deceased,  who 
died  intestate  in  England,  as  the  attorney 
of  his  widow,  who  resided  in  America. 
The  grant  was  in  the  usual  form  to 
"  Richard  Wood  the  lawful  attorney  of 
Elizabeth  Kendell  (who  now  resides  in 
the  United  States  of  America)  the  lawful 
widow  and  relict  of  the  intestate  for  her 
"use  and  benefit  and  until  she  shall  apply 
for  and  obtain  letters  of  administration  of 
the  said  estate  of  the  said  intestate." 

The  intestate  left  children  who  resided 
with  his  widow  in  America,  but  died 
possessed  of  personal  estate  in  England. 
Vol.  70.-  Chanc. 


The  plaintiff  had  got  in  the  English  assets ; 
the  intestate's  funeral  and  testamentary 
expenses  had  been  paid,  and  he  left  no 
debts.  He  took  out  this  summons,  asking 
whether  he  could  safely  pay  over  the 
residue  of  the  property  to  the  widow,  or 
was  bound  himself  to  divide  it  among  the 
persons  beneficially  entitled,  and  for  the 
determination  of  the  domicil  of  the 
deceased. 

The  widow  had  not  taken  out  adminis- 
tration in  the  United  States  or  elsewhere. 

The  domicil  of  the  deceased  was  held  to 
be  British. 

T,  Douglas,  for  the  plaintiff,  was  stopped 
by  the  Judge. 

T.  L.  Wilkinson,  for  the  widow.— The 
case  is  governed  by  the  principle  laid 
down  in  De  la  Viesca  v.  Lubbock  [l84o],^ 
where  administration  had  been  granted 
to  the  defendant  as  attorney  to  a  person 
appointed  judicial  administrator  pendente 
lite  by  a  Spanish  Court.  The  Vice- 
Chancellor  held  that  the  defendant  was 
bound  by  the  recital  in  his  grant  that  he 
was  an  attorney,  and  might  safely  pay 
over  the  money  in  his  hands  to  the  prin- 
cipal. In  Chambers  v.  Bicknell  [l843j  ^  it 
was  held  that  beneficiaries  could  bring  an 
action  against  a  person  to  whom  adminis- 
tration was  granted  as  attorney.  It  does 
not  shew  that  his  having  paid  over  the 
assets  to  his  principal  would  not  have 
been  a  good  defence  to  such  an  action. 
There  are  some  remarks  of  Vice-Chan- 
ceUor  Kindersley  upon  that  case  in  Edgar 
V.  Reynolds  [l858] '  which  ought  to  be 
before  the  Court,  though  the  case  is  not 
in  point. 

In  the  present  case  it  would  be  much 
the  most  convenient  course  to  pay  the 
money  over  to  the  widow.  The  only 
beneficiaries  besides  herself  are  her  own 
children,  and  they  all  reside  in  America. 

Cozens-Hardt,  J. — This  is  a  case  of 
some  importance,  but  not  of  much  diffi- 
culty. The  plaintiff  is  a  person  who  has 
been  constituted  by  the  Probate  Division 
administrator  of  the  estate  of  the  deceased. 

(1)  10  Sim.  629. 

(2)  3  Hare,  536. 

(3)  27  L.  J.  Oh,  562 ;  sub  nom,  Dertell,  In  re; 
Edgar  v.  Reyrwlds,  4  Drew.  269. 
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He  has  taken  an  oath  in  common  form 
to  administer  according  to  law  all  the 
estate  of  the  deceased.  The  letters  of 
administration  were  granted  to  him  as 
lawful  attorney,  it  is  true,  of  the  defen- 
dant, who  in  the  character  of  his  principal 
if  she  came  here  could  obtain  administra- 
tion. She  is  not  the  legal  personal  repre- 
sentative of  the  deceased,  either  in  the 
United  States  or  elsewhere.  Until  she 
takes  out  administration  she  can  only 
claim  here  as  a  peraon  beneficially  entitled 
to  a  share  of  the  estate  of  the  deceased. 
Her  position  as  widow  of  the  deceased  is 
that  there  is  no  portion  of  the  property 
of  the  deceased  in  England  or  elsewhere 
for  which  she  can  give  a  good  receipt. 
Can  I  hold  that  it  is  the  duty  of  the 
administrator  to  hand  the  assets  over  to 
one  of  the  class  of  persons  entitled  who 
has  not  clothed  herself,  here  or  elsewhere, 
with  the  character  of  legal  personal  repre- 
sentative 1  I  think  not.  The  observa- 
tions of  Vice-Chancellor  Kindersley  in 
the  case  of  Edgaar  v.  Beynolds  ^  are  in 
accordance  with  strict  common-sense  and 
very  much  in  point.  He  says  in  reference 
to  Chdmbera  v.  Bickndl^^  "That  is  a  clear 
decision,  that  the  person  to  whom  ad- 
ministration is  granted,  on  the  nomination 
of  the  party  entitled  to  it,  is  full  adminis- 
trator, exactly  as  if  he  had  obtained 
administration  in  his  own  right,  as  regards 
the  claim  of  other  persons."  And  again : 
"When  the  administrator  is  once  con- 
stituted, he  is  liable  to  all  claims  by 
persons  who  are  entitled  to  claim  against 
the  estate."  That  being  so,  in  my 
opinion  the  plaintiff  could  not  get  a  good 
receipt  if  he  handed  over  the  assets  to  the 
widow, 

Solicitors—Atkinson  &  Dresser,  for  all  parties. 

{Reported  by  J,  B,  Brooke^  Etq.y 
Barrister-at-Law. 


UCKLBY,  J.     ")  ST. 
1901.  [ 

.  12,  19,  26.  3     c 


Buckley,  J, 
Jan, 


HILDAS   INCO&PO- 
BATED  COLLEGE, 

CHELTENHAM,  In  re. 

Compemy — Memorandum  o/AaaoekUion 
—  AUercUion  —  Fractice  —  Asaociation 
Formed  for  Furpoae  not  of  Gain — Licenoe 
of  the  Board  of  Trade — Sanctum  of  Board 
of  Trade  to  Fropoaed  AUeration — Com- 
paniea  Act,  1867  (30  dh  31  Via.  c.  131), 
a.  23 — Companiea  {Memorcmdum  ofAaao- 
dation)  Act,  1890  (53  d:  54  Vict.  c.  62), 
a.  1. 

Where  an  aaaocioUion  incorporated  toith 
the  licence  of  the  Board  of  Trade  under 
aection  23  of  the  Companiea  Act,  1867,  aa 
an  aaaociation  formed  for  purpoaea  not  of 
gain,  without  the  word  ^^limited,'  deaires 
to  alter  ita  memorandum  of  aaaociation^  the 
proper  courae  iafirat  to  aubmU  the  propoeed 
alterationa  to  the  Board  of  Trade,  and  if 
the  Board  approvea  and  avthoriaea  them 
then  to  apply  to  the  Court  under  the  Com- 
paniea  {^Memorandum,  of  Aaaociation)  Act, 
1890, /or  ita  aanction. 

Petition  under  the  Companies  (Memo- 
randum of  Association)  Act,  1890,  by 
St.  Hilda's  iDcorporated  College,  Chel- 
tenham (hereinafter  called  the  associa- 
tion), for  the  confirmation  by  the  Court 
of  a  resolution  altering  its  memorandum 
of  association  by  extending  its  objects  so 
as  to  enable  it  to  take  over  a  similar  insti- 
tution known  as  St.  Hilda's,  Oxford. 

The  iBissociation  was  incorporated  on 
November  8,  1895,  under  the  Companies 
Acts,  1862  to  1890,  as  an  association 
formed  as  a  limited  company,  and  autho- 
rised under  licence  of  the  Board  of  Trade 
to  be  registered  with  limited  liability 
without  the  addition  to  its  name  of  the 
word  "  limited." 

The  objects  of  the  association  as  stated 
in  clause  3  of  its  memorandum  were : 

**{a)  To  take  over  the  buildings  and 
property  at  present  used  for  the  purposes 
of  the  Establishment  known  as  St.  Hilda's 
College,  Cheltenham,  with  the  land  and 
appurtenances  belonging  thereto,  and 
other  the  assets  and  property  now  used 
for  the  purposes  of  the  said  College,  sub- 
ject to  ail  escisting  liabilities  in  connection 
therewith,  and  to  carry  on  the  work  of 
the  said  College  on  the  existing  premises 
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and  elsewhere  as  an  Educational  Estab- 
lishment, Hostel,  and  House  or  Besidence 
for  Gentlewomen  and  Girls  engaged  or 
interested  in  Education,  whether  as  Stu- 
dents or  Teachers,  and  whether  pursuing 
their  studies  or  avocation  as  Teachers  or 
simply  as  Students. 

^'(6)  To  provide  Board,  Lodging,  and 
Attendance  and  all  other  necessaries  and 
conveniences  to  Students  attending  Courses 
of  Instruction  at  the  Cheltenham  Ladies' 
College,  and  to  afford  such  Students  facili- 
ties for  study,  research,  and  cultivation. 

<'(c)  If  thought  desirable  to  found 
Scholarships,  Exhibitions  and  Prizes,  and 
to  assist  needy  and  deserving  Students  by 
loans  and  otherwise  or  by  affording  to 
them  all  or  any  of  the  advantages  of  the 
College  either  gratuitously  or  on  reduced 
terms. 

^  {d)  To  affiliate  the  College,  if  thought 
desirable,  with  any  University,  College, 
or  Association. 

"  (fl)  To  purchase,  rent,  or  otherwise 
acquire  land,  bmldings,  furniture,  books, 
apparatus,  and  other  property  real  or 
persona],  and  to  build  or  alter  existing 
buildings  as  may  be  deemed  desirable. 

"  (/)  To  sell,  let,  or  dispose  from  time 
to  time  of  any  land,  buildings  or  other 
property  of  the  Association  not  required 
for  the  purposes  aforesaid. 

**  {g)  To  borrow  or  raise  money,  or  to 
secure  money  due  at  interest  upon  Bank- 
ing Account  or  otherwise,  by  the  issue  of 
or  upon  Bonds,  Debentures,  Mortgages, 
Bills  of  Exchange,  Promissory  Notes,  or 
other  obligations  of  the  Association. 

**  (A)  To  do  aU  such  other  things  as  are 
incidental  or  conducive  to  the  attainment 
of  the  above  objects,  and  that  in  case  the 
Association  shall  take  or  hold  any  property 
subject  to  the  jurisdiction  of  the  Charity 
Commissioners  for  England  and  Wales, 
the  association  shall  not  sell,  mortgage, 
charge  or  lease  such  property  without 
such  consent  as  may  be  required  by  law, 
and  as  regards  any  such  property  the 
Managers  or  Trustees  of  the  Association 
shall  be  chargeable  for  such  property  as 
may  come  into  their  hands  and  shall  be 
answerable  and  accountable  for  their  own 
acts,  receipts,  neglects  and  de&ults,  and 
for  the  due  administration  of  such 
property  in  the  same  manner  and  to  the 


same  extent  as  they  would  as  such 
Managers  or  Trustees  have  been  if  no 
incorporation  had  been  effected,  and  the 
incorporation  of  the  Association  shall  not 
diminish  or  impair  any  control  or  authority 
exercisable  by  the  Chanceiy  Division  or 
the  Charity  Commissioners  over  such 
Managers  or  Trustees,  but  they  shall  as 
regards  any  such  property  be  subject 
jointly  and  separately  to  sudi  control  and 
authority  as  if  the  Association  were  not 
incorporated." 

The  memorandum  of  association  further 
provided  as  follows : 

^'4.  The  income  and  property  of  the 
Association  whencesoever  derived  shall  be 
applied  solely  towards  the  promotion  of 
the  objects  of  the  Association,  as  set  forth 
in  this  Memorandum  of  Association,  and 
no  portion  thereof  shall  be  paid  or  trans- 
ferred directly  or  indirectly  by  way  of 
dividend  or  bonus  or  otherwise  howsoever 
by  way  of  profit  to  the  Members  of  the 
Association ;  provided  that  nothing  here- 
in contained  shall  prevent  the  payment  in 
good  faith  of  remuneration  to  any  officer 
or  servant  of  the  Association,  or  other 
person,  not  being  a  Member  of  the 
Association,  in  return  for  any  services 
actually  rendered  to  the  Association  ;  nor 
prevent  the  payment  of  interest  at  a  rate 
not  exceeding  5  per  cent,  per  annum  on 
money  borrowed  from,  or  lawfully  due  to 
any  Member  of  the  Association,  nor  the 
payment  to  any  Member  for  occasional 
service,  but  this  provision  shall  not 
authorise  the  payment  of  a  salary  to  any 
Member  as  principal,  teacher,  or  other 
officer — ^nor  the  appointment  of  any 
Member  to  any  office  with  a  salary. 

''  5.  The  liability  of  the  Members  is 
limited. 

'^6.  Provided  that  the  fourth  para- 
graph in  this  Memorandum  is  a  condition 
on  which  a  license  is  granted  by  the 
Board  of  Trade  to  the  Association,  pur- 
suant to  section  23  of  the  Companies  Act, 
1867. 

''  7.  If  any  Member  of  the  Association 
pays  or  receives  any  dividend  bonus  or 
other  profit  in  contravention  of  the  terms 
of  the  fourth  paragraph  of  the  Memo- 
randum, the  liability  of  every  Member 
of  the  governing  body  of  the  Associatiolai 
who  has  concurred  in  or  authorised  such 
t2 


Digitized  by 


Google 


268 


OHANCEBY  DIVISION. 


[1901 


Si.  Hilda's  Incobpobated  College, 

profit,  shall  be  unlimited ;  and  the  liability 
of  every  Member  of  the  Association  who 
has  received  any  such  dividend,  bonus, 
or  other  profit  as  aforesaid,  shall  likewise 
be  unlimited. 

''  8.  The  Capital  of  the  Association  is 
50/.,  divided  into  100  shares  of  ten  shil- 
lings each. 

'*  9.  If  upon  the  winding  up  or  dissolu- 
tion of  the  Association  there  remains,  after 
the  satisfaction  of  all  its  debts  and  lia- 
bilities, any  property  whatsoever,  the 
same  shall  not  be  paid  to  or  distributed 
among  the  Members  of  the  Association ; 
but  shall  be  given  or  transferred  to  some 
other  Institution  or  Institutions  having 
objects  similar  to  the  objects  of  the  Asso- 
ciation, to  be  determined  by  the  Members 
of  the  Association  at  or  before  the  time  of 
dissolution  ;  or  in  def&ult  thereof  by  such 
Judge  of  the  High  Court  of  Justice  as 
may  have  or  acquire  jurisdiction  in  the 
matter. 

''  10.  True  accounts  shall  be  kept  of  the 
sums  of  money  received  and  expended  by 
the  Association  and  the  matter  in  respect 
of  which  such  receipt  and  expenditure 
takes  place,  and  of  the  property,  credits, 
and  liabilities  of  the  Association,  and  sub- 
ject to  any  reasonable  restrictions  as  to 
the  time  and  manner  of  inspectiog  the 
jsame  that  may  be  imposed  in  accordance 
with  the  regulations  of  the  Association  for 
the  time  being  shall  be  open  to  the  in- 
spection of  the  Members.  Once  at  least 
in  every  year  the  accounts  of  the  Associa- 
tion shall  be  examined  and  the  correctness 
of  the  balance-sheet  ascertained  by  one  or 
more  properly  qualified  Auditor  or  Audi- 
tors." 

Immediately  after  its  incorporation  the 
association  took  over,  and  had  ever  since 
carried  on,  the  undertaking  of  the  educa- 
tional establishment  known  as  St.  Hilda's 
College,  Cheltenham,  referred  to  in  its 
memorandum. 

Of  the  one  hundred  shares  of  10«.  each 
in  the  capital  of  the  association,  nineteen 
only  had  been  issued,  all  of  which  were 
fully  paid  up. 

St.  Hilda's  Hall,  Oxford,  was  an  educa- 
tional institution  for  gentlewomen  and 
girls,  established  at  Oxford  by  the 
founders  of  the  association,  and  closely 
allied  therewith. 


Cheltenham,  In  be. 

It  was  deemed  to  the  advantage  of 
both  institutions  that  St.  Hilda's  Hall, 
Oxford,  should  be  taken  over  by  and 
become  part  of  the  undertaking  of  the 
association  ;  and,  subject  to  the  obtaining 
from  the  Court  of  an  order  confirming  the 
proposed  alterations  in  its  memorandum 
of  association,  all  necessary  arrangements 
in  that  behalf  had  been  completed. 

By  a  special  resolution  of  the  associa- 
tion, passed  and  confirmed  on  Novem- 
ber 24  and  December  11,  1900,  it  whs 
resolved  : 

'*That  the  following  alterations  and 
additions  be  made  in  -  the  memorandum 
of  association,  that  is  say  : 

"  Clause  1.  To  change  the  name  of  the 
Association  to  'St.  Hilda's  Incorporated 
College.' 

^'  Clause  3.  To  add  the  following  sections 
at  the  end  of  Section  (a)  of  the  said 
clause  (namely) : 

''Section  (o.  1).  To  take  over  the  build- 
ings and  property  at  present  used  for  the 
purposes  of  the  establishment  known  as 
St.  Hilda's  College,  Oxford,  with  the 
appurtenances  and  other  the  assets  and 
property  now  used  for  the  purposes  of  the 
said  establishment  subject  to  all  existing 
liabilities  in  connection  therewith  and  to 
carry  on  the  work  of  the  said  establish- 
ment on  the  existing  premises  and  else- 
where in  or  near  Oxford  as  an  educational 
establishment,  liall.  Hostel  and  house  of 
residence  for  gentlewomen  and  girls 
engaged  or  interested  in  education, 
whether  as  students  or  teachers  and 
whether  pursuing  their  studies  or  avoca- 
tions as  teachers  or  simply  as  students. 

"  Section  (a.  2).  To  found  or  take  over 
and  carry  on  wherever  from  time  to  time 
may  be  thought  desirable  similar  educa- 
tional establishments,  halls,  Hostels  and 
houses  of  residence  for  gentlewomen  and 
girls  engaged  or  interested  in  educa- 
tion. 

**  Section  (5).  To  add  the  words  *  and  at 
Oxford  or  elsewhere'  immediately  after 
the  word  '  college '  in  the  said  section. 

'*  Section  (o).  To  add  the  words  *or 
hall  or  other  similar  establishment'  im- 
mediately after  the  word  '  college '  in  the 
said  section. 

"  Section  (d).  To  add  the  words  'hall  or 
other  similar  establishment '  immediatel j 
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after  the  word  '  college '  in  the  first  line  of 
the  said  section." 

The  alterations  and  additions  to  clause  3 
of  the  memorandum  referred  to  in  the 
special  resolution  would,  it  was  alleged^ 
enable  the  association  to  carry  on  its 
undertaking  more  economically  and  effi- 
ciently by  affording  greater  fiaicilities  for 
education  and  to  obtain  its  main  purpose 
by  new  and  improved  means,  and  also  to 
enlarge  the  local  area  of  its  operations. 

The  Board  of  Trade  was  approached  on 
behalf  of  the  association,  and  intimated 
that  it  would  sanction  the  proposed 
change  of  name  of  the  association  subject 
to  the  filing  with  the  Registrar  of  Joint- 
Stock  Companies  of  a  printed  copy  of  the 
special  resolution  in  favour  of  the  change, 
and  this  was  done. 

No  bonds,  debentures,  or  other  securities 
or  obligations  of  any  kind  had  been  issued 
by  the  association,  and  the  association 
^as  not  indebted  beyond  its  current 
bonsekeeping  expenses  and  the  current 
salaries  and  wages  of  the  staff  and  the 
employees  of  the  association* 

The  Board  of  Trade  had  been  served 
by  the  direction  of  the  Judge,  and  ap- 
peared. 

Abraham^  for  the  petition. — The  Board 
of  Trade  has  no  objection  whatever  to 
the  amalgamation  of  the  institution  at 
Oxford  with  that  at  Cheltenham,  but  is 
indisposed  to  give  the  association  general 
leave  to  affiliate  similar  institutions  in 
other  parts  of  the  country.  I  should 
therefore  propose,  in  order  to  meet  that 
objection,  to  insert  in  the  proposed  addi- 
tional clause — namely,  (a  2)— some  such 
tvords  as  "  subject  to  the  consent  of  the 
Board  of  Trade." 

[Buckley,  J. — Does  the  Board  of 
Trade  assent  to  the  alterations  in  the 
memorandum  of  association  as  leaving 
the  company  still  one  falling  within  sec- 
tion 23  1  of  the  Companies  Act,  1867.] 

(1)  The  Ck>mpanies  Act,  1867,  s.  23,  enacts : 
"  Where  any  association  is  about  to  be  formed 
under  the  Frincipal  Act  as  a  limited  company, 
if  it  proves  to  the  Board  of  Trade  that  it  is 
formed  for  the  purpose  of  promoting  commerce, 
art,  science,  religion,  charity,  or  any  other  useful 
object,  and  that  it  is  the  intention  of  such 
association  to  apply  the  profits,  if  any,  or  other 
income  of  the  association,  in  promoting   its 


R.  J,  Parker,  for  the  Board  of  Trade.— 
The  Board  of  Trade  has  no  ohjection  to 
the  general  purport  of  the  proposed 
alteration,  hut  it  wishes  to  guard  against 
giving  the  institution  any  power  to  absorb 
undertakings  which  may  be  carried  on  for 
the  purpose  of  gain.  It  is  suggested  that 
the  words  rendering  the  consent  of  the 
Board  of  Trade  necessary  to  any  further 
extension  should  be  inserted. 

[Buckley,  J. — I  am  nob  content  with 
that.  I  think  that  the  proper  course  is 
that  the  institution  should  apply  to  the 
Board  of  Trade  and  enquire  whether  it 
will  licence  the  company  with  the  altered 
memorandum  or  will  assent  to  the  pro- 
posed alterations  as  proper  to  be  made 
under  the  existing  licence.  The  petition 
had  better  stand  over  generally,  with 
liberty  to  restore  when  the  Board  of 
Trade  has  made  up  its  mind  as  to  the 
exact  nature  of  the  alterations  to  which 
it  is  ready  to  assent  as  leaving  the  com- 
pany still  within  the  description  contained 
in  section  23  of  the  Companies  Act,  1867.] 

Jan,  28. — ^The  petition  having  been  re- 
stored to  the  list, 

Abraham  stated  that  the  matter  had 
again  been  before  the  Board  of  Tiade, 
and  that  the  Board  was  prepared  to  sanc- 
tion the  proposed  alterations  with  the 
addition  of  the  words  "  with  the  consent 

objects,  and  to  prohibit  the  payment  of  any 
dividend  to  the  members  of  the  association,  the 
Board  of  Trade  may  by  licence,  under  the  hand 
of  one  of  the  secretaries  or  assistant  secre- 
taries, direct  such  association  to  be  registered 
with  limited  liability,  without  the  addition  of 
the  word  limited  to  its  name,  and  such  associa- 
tion may  be  registered  accordiugly,  and  upon 
registration  shall  enjoy  all  the  privileges  and  be 
subject  to  the  obligations  by  this  Act  imposed 
on  limited  companies,  with  the  exceptions  that 
none  of  the  provisions  of  this  Act  that  require  a 
limited  company  to  use  the  word  limited  as  any 
part  of  its  name,  or  to  publish  its  name,  or  to 
send  a  list  of  its  members,  directors,  or 
managers  to  the  registrar,  shall  apply  to  an 
association  so  registered.  The  licence  by  the 
Board  of  Trade  may  be  granted  upon  such 
conditions  and  subject  to  such  regulations  as 
the  Board  think  fit  to  impose,  and  such  con- 
ditions and  regulations  shall  be  binding  on  the 
association,  and  may,  at  the  option  of  the  said 
Board,  be  inserted  in  the  memorandum  and 
articles  of  association,  or  in  both  or  one  of  such 
documents." 
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of  the  Board  of  Trade ''  at  the  beginning 
of  clauses  (a  2)  and  (b)  of  the  objects 
clause. 

E.  J.  Parker,  for  the  Board  of  Trade. 

Buckley,  J. — This  is  a  petition  pre- 
sented by  a  company  which  holds  a  licence 
of  the  Board  of  Trade  granted  under 
section  23  of  the  Act  of  1867,  to  carry 
on  its  business  without  the  addition 
to  its  name  of  the  word  ^*  limited."  The 
petition  is  under  the  Memorandum  of 
Association  Act,  1890,  asking  the  Ck>urt 
to  confirm  certain  alterations  in  the 
memorandum  of  association.  When  the 
petition  came  before  me  I  directed  the 
Board  of  Trade  to  be  served,  and  I  desire 
to  say  why  I  did  that  Where  the 
Board  of  Trade  grants  its  licence  under 
section  23  of  the  Act  of  1867,  it  does  so 
upon  seeing  the  memorandum  of  associa- 
tion and  satisfying  itself  that  the  company, 
to  whom  the  licence  is  granted,  is  such  as 
satisfies  the  provisions  of  that  section. 
Where  a  petition  ia  presented  to  the 
Court  for  alterations  in  the  memorandum 
of  association  under  the  Act  of  1890,  it 
may  be  that  those  alterations  would  so 
alter  the  scope  of  the  company's  objects 
as  that  the  Board  of  Trade  would  not 
have  licensed  it  had  its  memorandum 
been  in  the  altered  form,  because  it  would 
have  &llen  within  that  section.  It 
seemed  to  me,  therefore,  that  it  was  ne- 
cessary for  me,  before  I  dealt  with  this 
petition,  to  direct  the  Board  of  Trade 
to  be  served.  The  Board  of  Trade  in  this 
case  has  intimated  that  the  alterations  in 
its  opinion  are  such  as  to  leave  the  com- 
pany one  which  can  properly  hold  its 
licence.  If  the  Board  of  Trade  had  not 
taken  that  view,  it  appears  to  me  that 
the  Court  must  have  taken  one  or  other 
of  two  courses :  It  must  either  have  re- 
fused the  petition  ;  or  must  have  granted 
it  only  upon  the  terms  that  the  company 
should  alter  its  name  by  adding  the 
word  "  limited."  Orders  under  the  Act  of 
1890  can  be  made  by  virtue  of  section  1, 
sub-section  3,  '*  on  such  terms  and  subject 
to  such  conditions  as  to  the  Court  seems 
fit."  If  the  Board  of  Trade  had  not 
assented  to  the  alterations  as  being  in  its 
opinion  proper  in  the  case  of  a  company 
holding  its  licence,  I  should  have  had  to 


direct  either  that  the  petition  should  be 
dismissed  or  that  the  proper  alterations 
should  be  made,  so  that  the  company 
should  no  longer  trade  without  the  addi- 
tion of  the  word  ''  limited  "  to  its  name. 
However,  the  Board  of  Trnde  see  no 
objection,  and  I  therefore  make  the 
order.  The  company  must  pay  the  costs 
of  the  Board  of  Trade. 


Solicitors— Waterhoase  Sc  Co.,  agents  for  Win- 
terbothams  &  Garney,  Cheltenham,  for  peti- 
tioner ;  Solicitor  to  Board  of  Trade,  for  Board 
of  Trade. 

^Reported  hy  W.  Ivimey  Cook,  E$q.t 
BarriHer-at'Zaw, 


Kekewioh,  J.  '^ 

1901.  >  BATH   V.   BATH. 

Jan.  16, 17.  J 

Fund  in  Court — Payment  Out  to  Wrong 
Person  —  Stop  Order  —  **  Default  *'  of 
Faymaster-Oeneral — Court  of  Chancery 
{Funds)  Aot,  1872  (35  <C-  36  Vict.  c.  44), 
«.  5. 

Tlie  words  ''  guiliy  of  any  defauU  "  in 
section  5  of  ike  Court  of  Chancery  {Funds) 
Act,  1872,  poirU  to  some  act  of  misfeaaainee 
or  carelessness  attributable  to  the  Pay- 
master-General himself  or  to  those  under 
his  direction  and  superiniendenoe. 

Consequently,  where  a  person  eniitied  to 
a  fund  in  Court  has  not  obtained  a  stop 
order  on  the  fund,  and  it  has  been  paid  out 
to  a  wrong  person,  the  Paymaster-General 
is  not  gwUfy  of  defatdt  wiJthin  the  meaning 
of  the  section,  and  the  Treasui-y  cannot  be 
called  upon  to  replace  the  fund  in  Court 
out  of  the  Consolidated  Fund, 

Petition. 

The  action  related  to  money  paid  into 
Court  many  years  ago  by  the  South- 
Eastern  Railway  Company  under  the 
Lands  Clauses  Consolidation  Act,  1845, 
in  respect  of  lands  taken  by  them,  in 
which  the  plaintifif,  who  was  then  an 
infant,  was  interested. 
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In  1879  the  plaintiff  came  of  age,  and 
ahoiiJj  afterwanis  an  order  was  made  for 
payment  out  to  him  of  various  funds  in 
Ck>arty  but  such  order  did  not  include  the 
funds  the  subject  of  the  present  applica- 
tion. 

In  December,  1891,  a  receiving  order 
was  made  against  the  plaintiff  in  the 
County  Court  of  Kent,  and  in  his  state- 
ment of  assets  the  debtor  did  not  include 
these  funds.  The  debtor  having  been 
adjudicated  a  bankrupt,  on  April  20, 
1893,  an  agreement  was  entered  into 
between  him  and  the  present  petitioners, 
the  Creditors'  Assets  Co.,  Lim.,  by  which 
the  latter  undertook  to  pay  into  the 
County  Court  a  sum  sufficient  to  pay  all 
the  debts  and  costs  in  full,  provided  that 
if  the  scheme  of  arrangement,  as  set  out 
in  the  first  schedule  to  the  agreement, 
were  approved  by  the  Court,  all  the  bank- 
rupt's property,  described  in  the  second 
schedule  thereto,  should  be  vested  in  the 
petitioners,  and  the  bankruptcy  should 
be  annulled. 

On  July  11,  1893,  an  order  was  made 
by  which  the  scheme  was  approved,  the 
receiving  order  rescinded,  and  the  adjudi- 
cation annulled,  and  "  that  all  the  pro- 
perty of  the  above-named  debtor  be,  and 
that  the  same  henceforth  shall  become 
vested  in  the  Creditors'  Assets  Co.,  Lim.," 
and  the  money  necessary  to  pay  all  the 
debts  and  costs  in  full  was  paid  into 
Court. 

The  solicitor  who  acted  for  the  bankrupt 
throughout  was  Mr.  Charles  Parr  (a  re- 
epondent  to  this  petition),  who  was  in  the 
•employ  of  Messrs.  May,  Sykes  &  Batten, 
the  solicitors  to  the  debtor.  At  the  date 
of  the  order  part  of  the  bankrupt's  pro- 
perty consisted  of  47  U.  9«.  Sd.  cash  and 
9892.  188.  New  Consols  in  Coiu-t  standing 
to  the  credit  of  the  action,  and  paid  in 
as  above  stated  ;  but  neither  he  nor  his 
solicitors,  nor  Parr,  nor  the  petitioners, 
had  any  knowledge  of  the  existence  of 
those  funds,  and  consequently  no  stop 
order  was  placed  upon  them. 

In  1895  the  plaintiff  became  aware  of 
the  existence  of  these  funds  to  which  he 
was  entitled,  and  on  February  29,  1896, 
on  his  application,  Kekewich,  J.,  made  an 
order  for  payment  out  of  them  to  him. 
The  application  was  supported  by  affidavits 


of  the  plaintiff.  Parr,  and  Frederick  John 
Smith  purporting  to  shew  no  incum- 
brances. 

In  April,  1899,  the  petitioners,  having 
become  aware  of  the  existence  of  these 
funds  and  of  the  payment  out  to  the 
plaintiff,  presented  this  petition,  asking 
that  the  order  of  February  29,  1896, 
might  be  discharged,  and  an  order  direct- 
ing the  Paymaster-Qisneral  or  the  Com- 
missioners of  the  Treasury  to  replace  to 
the  credit  of  the  action  the  sums  of 
47U.  98.  3d.  cash  and  9891.  I8s.  New 
Consols,  together  with  all  dividends  ac- 
crued due  since  February  29,  1896,  and 
for  distribution  of  the  funds  as  if  they 
were  now  in  Court,  And  payment  out  to 
the  petitioners.  They  alleged  that  the 
existence  of  the  order  of  the  County 
Court  of  July  11,  1893,  had  been  con- 
cealed from  Kekewich,  J.,  when  he  made 
the  order  of  February  29,  1896,  for  pay- 
ment out. 

The  plaintiff  and  his  solicitor  stated  in 
their  evidence  that  the  funds  in  Court 
were  never  intended  to  vest  in  the  peti- 
tioners ;  the  scheme  of  arrangement, 
though  it  spoke  in  general  terms  of  ''all 
the  property  "  of  the  debtor,  contemplated 
only  such  property  as  was  contained  in 
the  second  schedule. 

Kekewich,  J.,  held  that  the  vesting 
order  of  the  County  Court  vested  in  the 
present  petitioners  everything,  whether 
known  or  unknown,  which  had  been  vested 
in  the  tnistee  in  the  bankruptcy  for  the 
benefit  of  the  creditors.  That  being  so, 
the  order  made  by  his  Lordship  on  Feb- 
ruary 29,  1896,  was  not  properly  made, 
all  the  facts  not  being  before  the  Court ; 
and  the  funds  which  had  been  paid  out  to 
the  plaintiff  in  fact  really  belonged  to  the 
petitioners. 

This  decision  raised  the  question  of 
liability  to  replace  the  funds  amongst  the 
several  respondents. 

Renshaw,  Q£.,  and  E.  H.  PoUard^  for 
the  petitioners. 

Warrington,  Q.C.,  and  Muir  Mackenzie, 
for  the  plaintiff,  the  respondent  Bath. 

F.  0.  Lawrence,  Q'C, and  Micklem,Q.C ., 
for  the  respondent  Parr. 

The  AUamey-General  (Sir  R.  B.  Finlay, 
Q.C.)  and  R,  J.  Parker,  for  the  Treasury, 
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called  attention  to  an  unreported  case  of 
JoruM  V.  Janea^^  decided  by  Lord  Cairns, 
L.C.,  in  1879. 

(I)  Jo5E8  V.  Jones. 

LoBD  Caibns The  facts  under  which  this 

application  is  made  to  me  do  not  appear  very 
perfectly  on  the  petition,  but  I  will  state  them 
as  I  nnderstand  them  to  be,  after  hearing  the 
admissions  agreed  to  between  the  petitioner 
and  the  counsel  for  the  Treasnry. 

The  estate  of  a  testator  named  Lacy  was 
being  administered  in  the  Court  of  Chancery. 
As  to  a  part  of  the  estate  there  was  an  intestacy 
subject  to  the  life  interest  of  a  Mrs.  Hutchison. 
1,278Z.  ds.  id.  was  carried  over  to  a  separate 
account  represienting  this  part  of  the  estate,  and 
it  was  entitled  **  The  account  of  the  share  of 
the  testator's  residuarr  estate  given  to  Mrs. 
Hutchison  for  life."  Tnis  fund,  subject  to  Mrs. 
Hutchison's  life  interest,  belonged  to  Elizabeth 
Harriet  Lacy,  the  sole  next-of-kin  of  the 
testator.  She  died  in  1853,  and  her  adminis- 
trators were  James  Samuel  Jones  and  John  Des 
Champs  Jones.  Her  next-of-kin  were  eight  in 
number  and  John  Des  Champs  Jones  was  one 
of  the  eight.  John  Des  Champs  Jones  by  inden- 
ture of  February  28, 1862,  mortgaged  his  eighth 
share  to  the  petitioner  Fielding  with  a  power  of 
sale;  and  on  March  24,  1862,  the  petitioner 
Fielding  obtained  the  usual  stop  order  on  the 
fond. 

About  eight  years  afterwards  the  petitioner 
Fielding,  under  the  power  of  sale  in  the  mort- 
gage, sold  this  share  of  John  Des  Champs  Jones 
to  the  petitioner  Gibbons  and  assigned  it  by  an 
indenture  dated  July  16,  1870;  and  from  that 
time  the  petitioner  Fielding  ceased  to  have  any 
interest  in  the  fund.  Gibbons  did  not  obtain 
any  stop  order  on  the  fund. 

Then  came  the  Court  of  Chancery  (Funds) 
Act,  1872,  by  which  the  office  of  the  Accountant- 
Oeneral  was  abolished,  and  it  was  enacted  that 
her  Majesty's  Paymaster-General  should  perform 
all  the  duties  and  exercise  all  the  powers  and 
authorities  which  were  performed  by  or  vested 
in  or  capable  of  being  exercised  by  the 
Accountant-General.  The  funds  of  the  Court 
of  Chancery  were  taken  over  by  the  State,  and 
section  6  of  the  Act  provided  that  the  Consoli- 
dated Fund  should  be  liable  to  make  good  to 
the  suitors  of  the  Court  all  money  in  Court,  and 
that,  if  the  Lord  Chancellor  should  certify  to 
the  Treasury  in  writing  that  the  Paymaster- 
General  had  failed  to  "pay  any  money  in 
Court,  or  transfer  or  deliver  any  securities  in 
Court,  required  by  any  order  of  the  Court  of 
Chancery  to  be  paid,  transferred,  or  delivered 
from  his  account,  or  has  been  guilty  of  any 
default  with  respect  to  such  money  or  securities," 
the  Treasury  should  pay  out  of  the  Consolidated 
Fund  the  sum  certified  to  be  required  to  pay 
the  money  or  to  replace  the  securities  or  make 
good  such  default. 

It    is  under  this  section  that    the  present 


The  facts  in  that  case  sufficiently  appear 
from  the  written  judgment  given  below. 

application  is  made  to  me.  It  is  said  that  the 
Paymaster-General  has  been  guilty  of  a  default 
with  respect  to  the  share  of  John  Des  Champs 
Jones  in  the  fund  in  question.  This  default  is 
attempted  to  be  made  out  in  the  following  way: 
Mrs.  Hutchison,  the  tenant  for  life,  died  on 
June  20, 1872 ;  John  Des  Champs  Jones  had  died 
previously.  It  appears  that  in  1862,  when  the 
petitioner  Fielding  obtained  his  stop  order,  a 
note  of  the  stop  order  was  made  in  the  usual 
way  against  the  account  in  question  in  the 
book  at  that  time  in  use  in  the  office  of  the 
Accountant-General,  in  which  the  account  of 
that  fund  was  contained.  In  process  of  time, 
but  before  the  office  of  Accountant-General  was 
abolished,  this  book  was  filled  up  and  ceased  to 
be  used,  and  the  account  of  the  fund  in  ques- 
tion was  carried  into  a  new  book  in  which  it 
was  from  that  time  kept.  In  carrying  it  into 
the  new  book  the  notice  of  the  stop  order  was 
inadvertently  omitted ;  and  in  the  new  book  it 
stood  without  any  notice  of  the  stop  order.  In. 
February,  1873,  after  the  duties  of  the  Pay- 
master-General had  commenced,  those  who 
were  then  the  personal  representatives  of 
Elizabeth  Harriet  Lacy  applied  to  the  Court  of 
Chancery  to  distribute  the  fund.  A  certificate 
of  the  fund  was  given  in  the  usual  way  by  the 
Paymaster-General,  and  no  mention  was  made 
in  the  certificate  of  any  stop  order.  The  Court 
thereupon  ordered  the  fund  to  be  paid  to  the 
personal  representative  of  Elizabeth  Harriet 
Lacy. 

It  is  said  upon  this  state  of  facts  that  I 
shoald  certify  that  the  Paymaster- General  has 
been  guilty  of  default  with  respect  to  the 
money.  It  is  said  that  he  ought  to  have  known 
of  the  stop  order,  and  ought  to  have  taken 
care  that  the  fand  was  not  paid  out  with- 
out notice  having  been  given  according  to 
the  stop  order.  I  should  have  very  great  diffi- 
culty in  holding  that  the  Paymaster-General 
had  under  these  circumstances  been  *'  guilty  of 
any  default."  These  words  appear  to  me  to 
point  to  some  act  of  misfeasance  or  careless* 
ness  attributable  to  the  Paymaster- General 
himself  or  to  those  under  his  direction  anii 
superintendence  at  the  time  when  the  act 
occurs.  I  incline  to  think  that  the  negligence 
in  this  case  occurred  in  the  time  of  the 
Accountant-General  when  the  account  of  the 
fund  was  carried  into  the  new  book  ;  but  it  ifv 
not  necessary  that  I  should  decide  this,  and  I 
do  not  desire  to  do  more  than  to  intimate  a 
doubt  with  regard  to  it. 

But  it  seems  to  me  impossible  upon  another 
ground  that  I  can  give  the  certificate  which 
the  petitioners  ask  for.  The  stop  order  was 
obtained  by  the  petitioner  Fielding,  and  it 
required  notice  to  be  given  to  Fielding.  But 
Fielding  ceased,  as  I  have  said,  in  1870  to  have 
any  interest  in  the  fund,  and  he  is  not  in  any 
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Ejekewigh,  J. — I  am  absolutely  bound 
by  Jones  ▼.  Janes^^  and  must  dismiss  the 
petition  as  against  the  Paymaster-Qeneral 
and  the  Commissioners  of  the  Tieasury 
with  costs.  As  between  the  other  re- 
spondents to  the  petition,  the  plaintiff  in 
the  action  and  his  solicitors,  there  must  be 
a  declaration  that  each  of  them  is  jointly 
and  severally  liable  to  replace  the  funds 
in  Court  which  have  been  improperly 
paid  out,  together  with  interest  at  4  per 
cent,  per  annum  from  the  date  of  pay- 
ment out,  and  to  pay  the  costs  of  the 
petitioners  and  of  the  other  respondents. 


Solicitors— Ranger,  Burton  &  Frost,  for  peti- 
tioners ;  Payne,  Shaw-Mackenzie  &  Lake,  for 
plaintiff ;  Armitage  &  Stronts,  for  Parr  ;  Soli- 
citor to  the  Treasury,  for  Treasury. 

IBepofted  by  TT.  8.  Goddard,  Eiq., 
£arritter-at'Zaw. 


way  damnified  by  the  fund  having  been  paid 
to  the  representative  of  Elizabeth  Harriet  Lacy. 
On  the  other  hand  Gibbons,  who  is  interested 
in  the  fund,  never  obtained  any  stop  order  and 
never  required  any  notice  to  be  given  to  him, 
and  he  therefore  cannot  complain  of  any  de- 
fault as  against  him  on  the  part  of  the  Pay- 
master-Qeneral. It  was  indeed  stated  before 
me  by  the  petitioners,  and  apparently  not 
denied,  that  the  solicitor  for  Fielding  was  also 
solicitor  for  Gibbons ;  and  it  was  said  that,  if 
notice  had  been  given  to  Fielding,  his  solicitor 
would  have  known  it  and  would  have  commu- 
nicated the  notice  to  Gibbons.  But  this  was 
an  accident  which  might  or  might  not  have 
led  to  the  result  supposed,  and  which  cannot 
give  to  either  of  the  petitioners  any  right 
which  they  would  not  otherwise  have  had.  The 
security  provided  by  the  Court  was  a  security 
for  Fielding  only,  and  it  is  necessary  in  my 
opinion  that  Fielding  should  be  able  to  shew 
me  that  he.  Fielding,  has  been  in  some  way 
injured  by  the  manner  in  which  the  Court  has 
dealt  with  the  funds.  I  must  therefore 
decline  to  make  an  order  upon  the  petition. 


BuCKLETy  J. ' 

1901. 
Feb.  5.      . 
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Settled  Land — Street  Improvements — 
Expenses  of  Sewering  and  Paving — 
Charge  upon  Premises — Incumbra^ioe — 
DUckarge— Public  Health  Act,  1875  (38 
<6  39  Vict.  c.  55),  ss.  150  and  2^1— Settled 
Land  Act,  1890  (53  dc  54  Vict.  c.  69), 
s,  11,  syJb-s,  1. 

A  tenant  for  life  wlio  has  been  required 
by  a  urban  avihority  under  section  150  o/* 
Vke  PubHo  Health  Act,  1875,  as  oumer  of 
premises  forming  part  of  the  settled  land, 
to  pay  certain  expenses  for  making  up 
streets  fronting,  adjoining,  or  abutting 
thereon,  and  has  done  so  with  a  view  of 
keeping  the  charge  constituted  by  section  257 
of  that  Act  alive  for  his  oum  benefit,  is 
entitled  under  section  II  of  the  Settled 
Land  Act,  1890,  to  raise  the  money  neces- 
sary for  discharging  such  incumbrance  and 
the  costs  thereof  by  mortgage  of  the  settled 
land  or  any  part  thereof 

Adjourned  summons. 

John  Smith,  who  died  on  March  26, 
1879,  by  his  will  dated  December  3, 1874, 
devised  all  his  real  estates  to  trustees  to 
hold  the  same  to  the  uses  and  upon  the 
trusts  thereinafter  declared  of  and  con- 
cerning the  same — ^that  was  to  say,  as  to 
certain  specified  freeholds  in  favour  of  his 
four  daughters  therein  named,  and  as  to 
and  concerning  all  the  residue  of  his  real 
estate  to  the  use  of  his  son  George  Smith 
during  the  term  of  his  natural  life,  he 
keeping  the  buildings  in  good  and  tenant- 
able  repair  and  insured  against  fire,  and 
committing  no  waste,  and  after  his  decease 
upon  trusts  for  the  benefit  of  the  children 
of  George  Smith,  and  in  default  of  such 
children  for  the  testator's  four  daughters. 

The  testator's  residuary  estate  com- 
prised {inter  alia)  the  Lodge  estate,  Aiiil 
Koad,  Cambridge,  with  ten  cottages 
erected  thereon,  which  was  bjunded  by 
four  streets.  None  of  these  streets  ex- 
cept Mill  Road  was  a  properly  made-up 
street. 

In  1895  the  corporation  of  the  borough 
of  Cambridge,  acting  as  an  urban 
council,  gave  notices  under  section  150  of 
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the  Public  Health  Act,  1875,  to  George 
Smith,  the  tenant  for  life,  requiring  him 
to  sewer,  level,  pave,  flag,  and  channel 
three  of  the  streets.  Subsequently  the 
corporation  executed  the  works  referred 
to  in  the  notices,  and  by  notices  of  ap- 
portionment, dated  in  1897  and  1898, 
required  him  to  pay  an  aggregate  sum  of 
67 SI,  17 s.  lOd,  in  respect  of  his  proportion 
of  the  expenses. 

In  August,  1900,  the  corporation  ob- 
tained in  the  Court  of  summary  jurisdic- 
tion orders  for  the  payment  by  the  tenant 
for  life  of  the  678Z.  17s.  lOd,  and  on 
August  3  he  paid  that  sum  out  of  his  own 
pocket. 

This  was  a  summons  taken  out  by  the 
tenant  for  life  against  the  surviving  trustee 
of  the  will,  asking  {tTiter  cUia)  for  a  declara- 
tion that  the  applicant  had  power  under  sec- 
tion 11  of  the  Settled  Land  Act,  1890,  to 
raise  by  mortgage  of  the  settled  land  or  of 
any  part  thereof  the  money  required  to 
discharge  the  678/.  17«.  lOd.  charged 
under  the  Public  Health  Act,  1875,  on 
part  of  the  settled  land. 

The  applicant  in  his  affidavit  in  support 
of  the  summons  alleged  that  he  always 
disputed  his  liability  for  the  payment  of 
the  678/.  17«.  lOi.,  and  only  paid  the  same 
after  the  orders  of  the  Court  of  summary 
jurisdiction  were  made,  and  to  avoid 
further  proceedings  and  expense,  and  that 
he  had  no  intention  whatever  of  paying 
that '  sum  for  the  benefit  of  the  in- 
heritance. 

TT.  Brinton,  for  the  summons. — The 
678/.  178.  lOd.  which  the  tenant  for  life 
was  called  upon  to  pay  is  by  section  257 
of  the  Public  Health  Act,  1875,  consti- 
tuted a  charge  upon  the  total  ownership 
of  the  settled  land — that  is,  on  the  re- 
spective interests  of  every  owner  for  the 
time  being  in  proportion  to  his  interest — 
Birmingham  Corporation  v.  Baker  [iSSl].^ 

It  is  therefore  an  incumbrance  for  the 
discharge  of  which  the  tenant  for  life  is 
entitled  under  section  11  of  the  Settled 
Land  Act,  1890,^  to  raise  the  necessary 

(1)  17  Ch.  D.  782. 

(2)  The  Settled  Land  Act.  1890,  s.  11,  sub- 
8.  1,  enacts :  "  Where  money  is  required  for  the 
pnrpose  of  discharging  an  incnmbrance  on  the 
settled  land  or  part  thereof,  the  tenant  for  life 


money  by  mortgage  of  the  settled  land. 
And  the  case  is  not  affected  by  the  cir- 
cumstance that  the  tenant  for  life  paid  off 
the  charge  in  the  first  instance  ont  of  his 
own  money,  the  presumption  being  that 
he  intended  to  keep  it  alive  for  his  own 
benefit — Harvey,  In  re  ;  ffairoey  v.  Hob- 
day [1895],^  and  Burrell  v.  EgremofU  (Earl) 

[l844].-» 

A.  Roacoey  for  the  trustee. — The  ex- 
penses of  making  up  roads  are,  by  sec- 
tion 150  of  the  Public  H«alth  Act,  1875, 
recoverable  from  the  "owner"  of  the 
premises ;  and,  by  section  4  of  the  Act, 
"  owner  "  is  defined  to  mean  "  the  person 
for  the  time  being  receiving  the  rack-rent 
of  the  lands  or  premises  in  connexion 
with  which  the  word  is  used,  whether  on 
his  own  account  or  as  agent  or  trustee  for 
any  other  person,  or  who  would  so  receive 
the  same  if  such  lands  or  premises  were 
let  at  a  rack-rent."  Section  1 1  of  the  Act 
of  1890*  only  applies  where  there  is  an 
incumbrance  to  be  paid  off.  Here  the 
incumbrance  has  already  been  paid  off 
and  no  longer  exists,  and  therefore  the 
section  has  no  application. 

Buckley,  J. — It  seems  to  me  that  this 
money  was  payable  in  respect  of  expenses 
incurred  by  the  local  authority  which  they 
could  recover  from  the  owner,  and  which, 
until  recovery,  were  "  a  charge  on  the 
premises  in  respect  of  which  they  were 
incurred  "  within  section  257  of  the  Public 
Health  Act,  1875.  The  tenant  for  life 
was  the  owner  of  the  premises,  and  under 
section  150  was  liable  to  pay  for  these 
works ;  but  they  were  charged  upon  the 
inheritance  in  the  first  instance.  He  has 
paid  them,  and  he  is  entitled  to  keep  the 
charge  alive  in  his  own  favour  and  say  it 
must  be  deemed  an  incumbrance  within 
section  11  of  the  Settled  Land  Act,  1890,* 

may  raise  the  money  so  required,  and  also  the 
amount  properly  required  for  payment  of  the 
costs  of  the  transaction  on  mortgage  of  the 
settled  land,  or  of  any  part  thereof,  by  con- 
veyance of  the  fee- simple  or  other  estate  or 
interest  the  subject  of  the  settlement,  or  by 
'creation  of  a  term  of  years  in  the  settled  land, 
or  any  part  thereof,  or  otherwise,  and  the  money 
so  raised  shall  be  capital  money  for  that  pur- 
pose, and  may  be  paid  or  applied  accordingly." 
C3)  65  L.  J.Ch.  370 ;  [1896]  1  Ch.  137.  • 
(4)  13  L.  J.  Ch.  309;  7  Beav.  205. 
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and  to  raise  the  money  necessary  for  dis- 
charging that  incumbrance,  and  the  costs 
thereof,  by  mortgage  of  the  settled  land 
or  any  part  thereof. 


Solicitors— Field,  Boscoe  &    Co.,    agents    for 
Oinn  Ac  Matthew,  Cambridge,  for  all  parties. 

[Repifrted  hy  W.  Ivimey  Cook^  Ikq., 
Barriiter-at'Lcvrc. 
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Company  —  Winding-up  —  Promoter 
— Sakh-^eeret  Profit — Commencement  of 
Fiduciary  Bdation—LiabUity  to  Account 
— Miifeaeance  Summons. 

A  vendor  who  aeUs  property  to  a  company 
iotoards  which  he  stands  in  a  fiduciary 
relation  at  the  time  of  the  sale  is  not  liable 
to  account  in  the  winding-up  of  the  com- 
pany for  any  undisclosed  profit  made  by 
him  on  the  transaction,  unless  either,  firsts 
his  conduct  has  been  tainted  with  fraud; 
or,  secondly,  he  stood  towards  the  company 
in  a  fiduciary  relation,  not  only  oA  the 
time  of  the  sale,  hut  also  at  the  time  of  his 
original  acquisition  of  the  property  in 
question, 

Olympia,  Lim.,  In  re  (67  L.  J.  Oh. 
433  ;  [1898J  2  Ch.  IbZ)  affirmed,  sub  nom. 
Giuckstein  v.  Barnes,  in  House  of  Lobds, 
69  L.  J.  Ch.  385;  [1900]  A.C.  240),  dis- 
cussed and  distinguished. 

Cape  Breton  Co.,  In  re  (54  L.  J.  Ch. 
822  j  29  Ch.  D.  795),  Ladywell  Mining 
Co.  V.  Brookes  (56  L.  J.  Ch  684 ;  35  Ch. 
D.  400),  and  dicta  of  Lord  Cairns  in 
New  Sombrero  Phosphate  Co.  v,  Erlanger 
(48  L.  J.  Ch.  73,  84  ;  3  App.  Cas.  1218, 
1234,  \2Zb)foUowed. 

The  mere  suppression  by  the  vendor  of 
the  amount  ofprofil  that  is  being  made  by 
him  on  the  sale  to  the  company  does  not 
by  itself  amount  to  fraud  within  the  mean- 
ing of  the  above  proposition. 

Where  a  syndicate  is  formed  for  the 


acquisition  and  working  of  a  geld  mi^ne 
absolutely  and  entirely  for  their  own  benefit, 
and  without,  at  the  time,  any  present  inten- 
tion of  promoting  or  selling  to  any  other 
company,  the  mere  fact  that  they  contem- 
plate the  bare  possibility  of  the  promotion 
by  ^lem  of  and  sale  to  another  and  larger 
company,  in  the  event  of  their  needing 
further  capital,  or  being  able  to  sell  at  a 
greatly  enhanced  price,  does  not  place  them 
in  any  fiducuvry  relation  at  the  time  of 
their  own  formation  to  any  such  company 
which  they  may  happen  subsequently  to 
promote. 

Misfeasance  summons  issued  in  the 
winding-up  of  the  Lady  Forest  (Murchi- 
son)  Gold  Mine,  Lim.  (hereinafter  called 
the  company),  under  section  10  of  the 
Companies  (Winding-up)  Act,  1890,  on 
behalf  of  the  New  Balkis  Eersteling, 
Lim.,  who  were  creditors  of  the  company, 
asking  {inter  alia)  that  Darlington  Simp- 
son might  be  declared  liable  to  pay  to  the 
company  certain  sums  of  cash  amounting 
together  to  4,460/.,  and  to  account  to  the 
company  for  the  value  of  4,260  of  their 
shares  of  1/.  each,  which  had  been  allotted 
as  fully  paid  up,  on  the  ground  that  the 
said  sums  of  cash  and  the  said  shares  were 
a  profit  made  by  the  said  Darlington 
Simpson  as  a  promoter  of  the  company 
without  its  knowledge  or  sanction  on 
the  acquisition  by  it  of  the  Lady 
Forest  Grold  Mine,  in  which  the  said 
Darlington  Simpson  was  interested. 

The  Murchison  (Western  Australia) 
Gold  Syndicate,  Lim.  (hereinafter  referred 
to  as  the  syndicate),  of  which  Darlington 
Simpson  was  a  director,  was  incorporated 
under  the  Companies  Acts,  1862  to  1890, 
on  February  11,  1895,  with  a  nominal 
capital  of  25,000/. 

The  prospectus  of  the  syndicate,  dated 
February  7,  1895,  stated  {inter  alia)  that 
the  object  of  the  syndicate  was  to  "  ac- 
quire, work,  and  further  develop  a  gold- 
mining  property  in  the  centre  of  the 
Murchison  Goldfields,  Western  Australia." 
The  price  to  be  paid  for  the  purchase  of 
the  property  in  question  was  fixed  at  the 
sum  of  15,000/.  The  prospectus  further 
intimated  that  immense  profit  was  to  be 
derived  ^'from  the  acquisition  of  such 
properties  at  an  early  stj^e,  and,  after  a 
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comparatively  small  development,  reeelling 
them  to  the  public/'  It  also  stated  that 
it  would  be  seen  by  the  engineer's  report 
and  estimate  that  the  net  working  capital 
of  the  syndicate,  after  payment  of  the 
purchase- money  of  15,000Z.,  would  be 
'*  sufficient  to  fully  equip  and  work  the 
10  stamp  mill,  and  yield,  on  the  basis  of 
the  average  value  of  the  lodes  ....  a 
nett  profit  to  the  shareholders  of  36,000/. 
a  year." 

In  accordance  with  this  prospectus,  the 
Lady  Forest  Qold  Mine  was  duly  acquired 
by  the  syndicate  at  the  purchase-price  of 
15,000/.,  and  the  mine  was  successfully 
worked  by  them  till  the  time  of  its  sale 
to  the  company.  The  company  was  pro- 
moted by  the  syndicate,  and  was  incor- 
porated under  the  Companies  Acts,  1862 
to  1890,  on  October  16,  1895,  with  a 
nominal  capital  of  100,000/.  The  object 
of  the  company,  as  stated  in  its  prospectus 
issued  on  October  17,  1895,  was  {irUer 
alia)  **  to  acquire,  work,  and  further  de- 
velop "  the  Lady  Forest  Gold  Mine.  The 
purchase-money  to  be  received  by  the 
syndicate  was  fixed  at  75,000/.,  payable  as 
to  50,000/.  in  fully  paid-up  shares,  and  as 
to  25,000/.,  in  cash  or  shares  at  the  option 
of  the  company.  The  property  was  sub- 
sequently duly  acquired  by  the  company 
on  these  terms. 

The  first  directors  of  the  company,  and 
the  directors  of  the  syndicate  at  the  time 
of  the  sale  by  them  of  the  Lady  Forest 
Gold  Mine,  were  identical ;  and  this  fact 
was  expressly  stated  on  the  prospectus  of 
the  company.  It  was  alleged,  however, 
by  the  plaintiffs  that  the  syndicate  never 
disclosed  to  the  company,  at  the  time  of 
the  said  sale,  the  amount  of  the  profit  that 
was  being  made  by  the  syndicate  on  the 
sale  by  them  to  the  company  of  the  Lady 
Forest  Gold  Mine. 

The  sum  of  4,460/.  in  cash  and  the 
value  of  the  4,260  fully  paid-up  shares, 
for  which  the  said  Darlington  Simpson 
was  now  summoned  to  account,  repre- 
sented the  profit  alleged  to  have  been 
personally  received  by  him  as  a  share- 
holder in  the  syndicate  on  the  re-sale  to  the 
company  of  the  property  in  question. 

Swinfen  Eady,  Q,C.^  and  J.  W.  Man- 
-zing,  for    the   New    Balkis   Eersteling, 


Lim. — The  syndicate,  indudiog  Simpson, 
stood  in  a  fiduciary  position  towards  the 
company  at  the  date  of  the  sale  by  the 
syndicate  to  the  company  of  the  Lady 
Forest  Gold  Mine.  The  amount  of  the 
profit  made  by  the  syndicate  was  not,  how- 
ever, disclosed,  and  Simpson,  accordingly, 
is  liable  to  account  to  the  company  for  his 
share  of  it — Olympian  Lim.,  In  re  [l89S, 
I900l.^  The  fact  that  the  directors  of  the 
syndicate  and  of  the  company  were  the 
same  does  not  of  itself  constitute  any 
disclosure  by  the  syndicate  to  the  com- 
pany. 

Jenkins,  Q.C.,  and  Muir  Mackenzie, 
for  Darlington  Simpson. — ^The  decision 
in  Olympia,  Lim.,  In  re,^  has  no 
application  to  the  present  case.  That 
decision  was  based  on  two  elements 
that  are  absent  here — fire»t,  on  fraud ; 
and  secondly,  on  the  fact  that  in  that 
case  the  vendor  was  actually  in  a  fiduciary 
position  towards  the  company  at  the  time 
of  his  acquisition  of  the  property  re-sold  by 
him  to  the  company.  In  the  Court  of 
Appeal,  lindley,  M.R.,  and  Rigby,  L.J., 
based  their  decision  on  the  fact  that  the 
vendor  did,  in  fact,  stand  in  a  fiduciary 
position  towards  the  company  at  the  time 
when  his  syndicate  first  acquired  the 
property;  whilst  Collins,  L.J.,  in  the 
Court  of  Appeal,  and  Lord  Halsbury, 
L.C.,  and  Lord  Macnaghten,  in  the  House 
of  Lords,  principally  procefded  on  the 
footing  that  there  was  fraud.  Lord 
Robertson,  again,  in  the  House  of  Lords, 
founded  his  judgment  on  both  aspects 
alike.  Neither  of  these  elements  is  to  be 
found  in  the  present  case.  On  the  one 
hand,  there  was  clearly  no  fraud — no  eug- 
gestio  falsi — but  merely  non- disclosure. 
On  the  other  hand,  it  cannot  be  claimed 
that  the  syndicate  was  in  any  fiduciary 
position  whatever  to  the  company  at  the 
time  of  its  acquiring  the  gold  mine  on 
February  11,  1895.  The  present  case  is, 
therefore,  entirely  uninfluenced  by  the 
decision  in  Olympia,  Lim.,  In  re,^  In 
the  present  case  the  only  remedy  open 
to  the  company  was  to  rescind  the  con- 
tract—^^cti?  Sombrero   Phosphate  Co,   v. 

(1)  67  L.  J.  Ch.  433  ;  [1898]  2  Ch.  153. 
Affirmed  in  the  House  of  Lords,  titb  nam. 
6fluckstein  v.  Barnes,  G9  L.  J.  Ch.  385 ;  [1900] 
A.C.  240. 
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1885 
1887 
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JSrlanger  [l878]  ^ ;  and  that,  of  coarse, 
could  only  have  been  done  whilst  the 
i*espective  parties  were  still  in  a  position 
to  be  remitt^  to  their  original  statiis  in 
quo.  There  are,  however,  a  number  of 
cases  which  shew  that,  where  a  vendor 
did  not  stand  in  a  fiduciary  position 
towards  the  company  to  whom  he  has 
cold  at  the  time  of  his  own  acquisition  of 
the  property  in  question,  and  where  there 
lias  been  no  fraud,  the  company  has  no 
other  remedy  except  this  of  rescission — 
has  no  right  to  call  upon  the  vendor  to 
account  for  his  undiscloaed  profit — Coal 
EeanomxHng  Gets  Co,,  In  re;  G<wer,  ex 
parte  [lS75j,^  New  Sombrero  FhoaphcUe 
Co,  V  Erlanger,^  Cape  Breton  Co,^  In  re 
^  Ladyweil  Mining  Co,  v.  Brookes 
^  and  Cavendish- Bentinck  v.  Fenn 
®  If  Olympia,  Litn.^  In  re,^  really 
supports  the  interpretation  now  put  upon  it 
by  the  plaintifif  company,  then  all  of  these 
decisions,  only  one  of  which  was  even 
referred  to  in  the  judgment  of  the  House 
of  Lords,  must  be  taken  to  have  been 
tacitly  overruled.  That,  however,  is  not 
the  case;  and  these  decisions  are  still 
good  law,  and  govern  the  present  action. 

Sunnfen  Eady,  Q.C,^  in  reply. — ^The 
facts  would  certainly  have  justified  us  in 
asking  for  rescission,  had  it  been  possible 
to  put  the  parties  back  into  their  original 
status  in  quo — Cavendish-Bentinok  v. 
^snn.^  The  result,  however,  of  the  judg- 
ment in  Olympia^  Lim,,  In  re,^  is  to  give 
us  a  new,  additiozial  remedy,  and  to  impose 
upon  the  vendor  to  a  company  towards 
-which  he  stands  in  a  fiduciary  position  a 
quite  new  liability — the  liability  to  disclose 
the  extent,  if  any,  of  the  profit  he  is 
making.  It  is  not  enough  for  the  vendor 
to  shew  that  he  has  made  no  positive 
misrepresentation — that  is,  that  he  is  not 
guilty  of  fraud;  he  must  do  more,  he 
must  shew  that  he  has  disclosed  the 
whole  truth.  Thus  Lord  Halsbury  says 
in  the  House  of  Lords:  "I  think  the 
Master  of  the  Rolls  is  absolutely  right  in 

(2)  48  L.  J.  Ch.  73 ;  3  App.  Gas.  1218. 

(3)  45  L.  J.  Ch.  83;  1  Ch.  D.  182. 

(4)  54  L.  J.  Ch.  822 ;  29  Ch.  D.  796. 

(5)  66  L.  J.  Ch.  684 ;  35  Ch.  D.  400. 

(ff)  57  L.  J.  Ch.  552,  535;  12  App.Cas.  652, 
658. 


saying  that  the  duty  to  disclose  is  imposed 
....  by  well-settled  principles  of  common 
law/'  Again,  Lord  Macnaghten  says : 
*'  Secretly,  and  therefore  dishonestly,  they 
put  into  their  own  pockets  the  difference 
between  the  real  and  the  pretended 
price." 

[Weight,  J. — But  in  Cape  Breton  Co,j 
Jn  re,^  and  LadyweU  Mining  Go,  v. 
Brookes,^  there  was  no  more  disclosure 
than  here.] 

Lydnsy  and  Wigpool  Iron  Ore  Co.  v. 
Bird  [1886]  ^  and  Dunne  v.  English  [i874]  ^ 
are  other  authorities  in  &vour  of  my 
contention. 

As  to  the  theory  that  in  order  to  fix 
a  vendor  with  liabUity  it  is  necessary  to 
carry  back  his  fiduciary  position  to  the 
time  of  his  original  acquisition  of  the 
property,  that  is  inconsistent  with  the 
language  of  Lord  Macnaghten  in  Gluok- 
stein  V.  Barnes  ^ :  "  he  says  that  he  was 
not  in  a  fiduciary  position  .  . .  before  the 
company  was  formed.  .  .  .  But  to  my  mind 
the  point  is  immaterial,  for  it  is  not  neces- 
sary to  go  back  beyond  the  formation  of 
the  company."  In  Cape  Breton  Co,,  In 
re,*  there  was  no  idea  of  selling  to  a  com- 
pany to  be  subsequently  promoted,  such 
as  there  undoubtedly  was  here.  If  neces- 
sary, however,  it  ought  to  be  held  that 
both  Cape  Breton  Co.,  In  re,'*  and  Lady- 
weU  Mining  Co,  v.  Brookes^  have  now 
been  overruled  by  the  House  of  Lords. 

Wbiqht,  J. — A  serious  and  difiicult 
question  is  involved  in  this  summons. 
To  me,  however,  it  is  clear  that  the 
finding  of  fact,  or  the  construction,  upon 
which  the  Court  of  Appeal  and  the  House 
of  Lords  mainly  proceeded  in  Olympia, 
Lim,,  In  re,^  has  no  counterpart  in  the 
present  case. 

There  were  two  matters  which  lay  at 
the  root  of  the  judgments  in  the  Court 
of  Appeal  and  the  House  of  Lords  in 
Olympia,  Lim,,  In  re,^  One  was  the  con- 
clusion at  which  the  Lords  Justices  and  the 
law  Lords  arrived — that  is,  that  from  the 
beginning,  from  the  date  of  the  earliest 
agreement  for  acquisition  on  the  part  of 

(7)  55  L.  J.  Cb.  875 :  33  Ch.  D.  85. 

(8)  L.  B.  18  £q  524 
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the  vendors,  there  was  also  a  commence- 
ment of  the  promotion  of  the  company 
which  was  ultimately  promoted.  I  need 
not  go  into  the  langiiage  in  which  they 
describe  how  they  arrived  at  that  con- 
clusion. It  is  enough  to  say  that  the 
property  was  there  acquired  by  the  ven- 
dors, and  acquired  by  them  in  such  a  way 
that  they  ought  to  be  regarded  as  having 
been,  at  the  time  of  their  acquisition  of 
it,  in  some  sense  promoters  of  the  vendee 
company.  The  second  ground  upon  which 
the  Court  of  Appeal  proceeded  was  an 
express  and  fraudulent  representation 
made  by  the  vendors  to  the  vendee  com- 
pany. Now,  neither  of  these  circumstances 
is  present  here.  To  me  it  is  plain,  looking 
at  the  prospectus  of  the  vendor  syndicate 
dated  February  7,  1895,  and  the  pro- 
spectus of  the  vendee  company  dated 
October  17,  1895,  that,  when  the 
vendor  syndicate  acquired  the  Lady 
Forest  Gold  Mine,  they  acquired  it  abso- 
lutely and  entirely  for  themselves,  and 
not  in  the  least  degree  with  any  then 
present  intention  of  selling  it  to  any  other 
company,  or  of  forming  any  other  com- 
pany whatever.  It  is  quite  true,  of 
course,  that  they  regarded  it  as  a  possible 
event  in  the  future  that  another  company, 
with  a  larger  capital,  might  be  formed ; 
but  they  plainly  contemplated  working 
the  mine  for  themselves,  for  their  own 
profit,  in  the  first  instance,  and  contem- 
plated forming  another  company  only  in 
case  they  should  want  further  working 
capital,  or  should  find  that  the  under- 
taking had  grown  so  large  that  they  could 
sell  it  at  a  greatly  enhanced  price  to 
another  company.  There  was  not,  ac- 
cordingly, any  present  intention  of  pro- 
moting and  selling  to  another  company. 
To  my  mind,  accordingly,  it  is  impossible 
to  regard  the  vendor  syndicate  as  having 
acqu^ed  the  property  in  question  in  such 
a  way  as  to  affect  their  acquisition  with  the 
character  of  an  acquisition  by  promoters 
of  an  intended  company.  Nor  is  there 
here  any  express  fraud  or  misrepre- 
sentation such  as  there  was  in  Olympia^ 
Lim,j  In  re.^  Although  I  feel  compelled 
to  say  that  Simpson  and  the  other  direc- 
tors, who  were  members  of  the  syndicate, 
were  guilty  of  a  breach  of  duty  in  the 


matter,  yet  it  seems  to  me  that  they  were 
not  guilty  of  anything  which,  in  any 
ordinary  sense  of  the  word,  can  be  de- 
scribed as  fraud  at  all.  They  disclosed 
that  they  were  directors  of  the  vendor 
syndicate,  and  thereby  they  necessarily 
disclosed  that  they  were  making  some 
profit.  It  is  quite  true  that  they  did  not 
disclose  what  profit  they  were  making, 
and  in  doing  that,  as  it  seems  to  me,  they 
were  wrong,  and  guilty  of  a  breach  of 
duty ;  but  that  is  quite  a  different  thing, 
as  is  pointed  out  in  EnglefiM  Colliery 
Co.,  In  re  [l87S],®  from  such  a  gross 
fraud  as  there  was  in  Olympiay  Lim,^ 
In  re} 

Then  comes  the  question — if  the  de- 
cision of  the  Courts  of  Appeal  in  Olympian 
Liim.,  In  re}  does  not  apply,  can  Simpson 
be  held  liable  on  any  general  ground  1  I 
confess  that,  if  I  am  permitted  to  say 
such  a  thing,  I  myself  personally  should 
have  agreed  with  the  dissenting  judgment 
of  Loin!  Justice  Bowen  in  Cape  Breton 
Co.,  In  re*  ;  but  it  seems  to  me  that  I  am 
not  at  liberty  to  do  so.  I  should  have 
thought  that  circumstances  existed  here 
sufficient  to  fix  Simpson  with  liability. 
He  was  one  of  the  directors  of  the  Lady 
Forest  Co.,  and  one  of  its  promoters. 
As  director  of  that  company  he  assisted 
in  paying  out  of  its  coffers  75,000/.,  or 
the  value  of  75,000/.,  part  of  which  was 
for  himself  and  his  fellow-members  of  the 
syndicate,  and  he  never  told  the  Lady 
Forest  Co.  how  much  he  and  his  fellow- 
members  of  the  syndicate  were  to  get  in 
consequence  of  the  act  by  which  he,  their 
director,  was  binding  them.  In  advising 
the  purchase  by  the  Lady  Forest  Co., 
as  a  director  of  that  company,  he  was 
not  acting  independently  or  disin- 
terestedly ;  and  he  was  making  for  him- 
self a  profit,  though  not,  I  think,  a 
dishonest  profit,  because  it  appears  that 
the  shares  of  the  syndicate  stood  at  a 
very  high  rate.  I  do  not  say  that  the 
profit  that  he  was  making  for  the  syndi- 
cate was  out  of  proportion  to  the  profit 
made  in  similar  cases ;  but  I  think  that 
he  ought  to  have  disclosed  it,  and  also 
that  he  could  not  justify  paying  out  the 

(9)  8  Ch.  D.  388. 
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money  of  the  company  when  he  did  not 
luring  an  independent  mind  to  the  ques- 
tion. Bat  is  that  enough  1  It  seems  to 
me  that  I  am  precluded  by  three  cases 
£rom  holding  that  it  is  enough.  There  is 
Cape  Breton  Co,,  In  r«,*  which  has  been 
sometimes  explained  as  proceeding  upon 
particular  facts ;  there  is  LadyweU  Mining 
Co.  V.  Brookes,^  which  has  not  been  so 
explained  ;  and  there  is  the  statement  of 
Xord  Caims  in  New  Sombrero  Phoephate 
Co.  V.  Erlanger  ^  in  the  House  of  Lords — 
all  of  which  appear  to  me  to  go  to  this 
result :  that  there  is  a  breach  of  duty  in 
such  a  case  sufficient  to  entitle  the  vendee 
company  to  rescind  or  repudiate  the  con- 
tract, if  matters  have  not  been  too  much 
altered  in  the  meantime ;  but  that  there 
is  no  sufdcient  ground  for  requiring  a 
person  in  the  position  of  Simpson  to  re- 
pay the  profit  or  the  benefit  that  he  has 
received  out  of  the  sale.  It  is  quite  true, 
I  think,  that  the  cases  on  which  so  much 
reliance  has  been  placed  on  Simpson's 
behalf  have  been  to  some  extent  doubted, 
perhaps  even  questioned,  in  later  cases. 
Certainly  some  of  them  have  been  more 
or  less  criticised.  But  they  have  been 
cited  and  discussed,  without  ever  being 
expressly  dissented  from,  or,  still  less, 
overruled,  in  the  cases  to  which  I  have 
been  referred. 

Under  those  circumstances  it  seems  to 
me  that  I  have  nothing  to  do  except  to 
follow  what  I  believe  to  be  their  effect, 
and  to  dismiss  the  summons. 


In  re. 


Solicitors — Dale,  Newman  k  Hood,  for  appli- 
cants; Harwood  &  Stephenson,  for  respon- 
dent. 

[Reported  hy  J,  E.  Morris,  Esq., 
Barrister -at- Law, 


1901^'      *  I  BRITISH       MUTOSCOPB      AND 
T  io  *n^      C     BIOGBAPH   CO.   V.    HOMER. 

Jan.  18,  24.  ) 

Landlord  and  Tenant — Distress  for 
Rent — Patented  Chattel^Sah  to  Pwrchaser 
with  Notice  of  Restrictions  on  User — 2  Will, 
<t  M.  c.  5,  s.  2. 

The  purchaser  of  a  patented  article  at  a 
sale  of  a  distress  for  rent  does  not  acquire 
the  right  to  use  the  articUf  in  breach  of  a 
contract  entered  into  by  the  tenant  with  the 
patentee  restricting  the  right  to  use  the 
article,  if  cU  the  time  of  purchase  he  has 
notice  of  the  contract. 

The  plaintiffs,  the  British  Mutosoope 
and  Biograph  Co.,  were  the  owners  of 
letters  patent  for  an  invention  relatiog  to 
mutosoopes.  The  letters  pateot  were  in 
the  ordinary  form  of  a  grant  from  the 
Crown  of  *'  our  especial  licence,  full  power, 
sole  privilege,  and  authority,  that  the  said 
patentee  by  himself^his  agents,  or  licensees 
and  no  others,  may  .  .  .  make,  use, 
exercise,  and  vend  the  said  invention  " ; 
and  contained  a  clause  commandiug  "  all 
our  subjects  whatsoever  ,  .  .  that  they  do 
not  at  any  time  duriug  the  continuance 
of  the  said  term  of  14  years,  either 
directly,  or  indirectly,  make  use  of  or  put 
in  practice  the  said  invention,  or  any 
part  of  the  same,  nor  in  any  wise  imitate 
the  same  nor  make,  or  cause  to  be  made, 
any  addition  thereto  or  subtraction  there- 
from .  .  .  without  the  consent  licence  or 
agreement  of  the  said  patentee."  The 
other  plaintiffs,  the  London  and  District 
Mutoecope  Co.,  were  licensees  with  the 
exclusive  right  to  use  and  licence  others 
to  use  coin-operated  mutoscopes  for 
exhibition  purposes  within  the  City  of 
London. 

In  October,  1900,  the  last-named  com- 
pany delivered  to  one  Maynard  ten  muto- 
scopes to  which  their  licence  applied,  for 
exhibition  purposes,  on  certain  conditions 
contained  in  an  agreement  of  October  23, 
1900.  These  conditions,  contained  in  a 
printed  form  addressed  to  the  company, 
were  as  follows:  "1.  The  money  to  be 
collected  fortnightly  by  your  own  man, 
and  checked  by  me  or  by  some  one  in 
my  employ.     2.  I  am  to  receive  25  per 
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cent,  of  the  gross  takings  by  way  of  rent, 
payable  when  the  collection  is  made. 
3.  You  are  at  liberty  to  move  the  machines 
at  any  time,  giving  seven  days*  notice  in 
writing.  4.  The  machines  are  to  remain 
the  sole  property  of  yourselves.  5.  In 
the  event  of  any  machine  ceasing  to  work 
I  will  give  you  ];iotice  at  once,  and  the 
same  is  to  be  rectified  by  you  at  your 
expenFe-  6.  If  at  any  time  these  premises 
change  hand^,  I  agree  to  give  you  due 
notice,  in  order  that  you  may  remove 
machines  or  arrange  with  new  tenants. 
7.  I  undertake  to  protect  machines  from 
wilful  damage  so  far  as  I  am  able.  8.  All 
coins  found  in  the  machines  to  be  the 
property  of  yourselves  subject  to  the  per- 
centage above-mentioned." 

The  mutoscopes  were  placed  in  a  shop. 
No.  99  Whitecross  Street,  in  the  City  of 
London,  of  which  Maynard  was  tenant. 
On  December  23, 1900,  the  landlord  seized 
the  ten  mutoscopes  under  a  distress  for 
arrears  of  rent  due  from  Maynard.  On 
January  5  following,  the  mutoscopes  were 
put  up  for  sale  by  auction,  and  one  of 
them  was  bought  by  the  defendant.  The 
plaintiffs  then  commenced  an  action  for 
an  injunction  to  restrain  the  defendant 
from  **  using,  selling,  letting,  exhibiting, 
or  dealing  with,  the  mutoscope  coin- 
operating  machine,  during  the  continuance 
of  the  letters  patent."  The  plaintiffs 
moved  for  an  interlocutory  injunction  in 
the  terms  of  the  writ,  and  it  was  agreed 
that  the  application  should  be  treated  as 
the  trial  of  the  action. 

It  was  admitted  that  the  notice  required 
by  2  Will.  &  M.  c.  5  was  given,  and  that 
the  defendant  knew  before  he  purchased 
the  mutoscopes  of  the  terms  and  condi- 
tions under  which  they  had  been  supplied 
to  Maynard. 

BrydgeSj  for  the  plaintiffs. — The  land- 
lord's right  to  sell  depends  on  the  statute 
2  Will.  &  M.  c.  5.^   If  a  patentee  sells  an 

(1)  8o  far  as  material  to  be  stated,  section  % 
of  the  statute  2  Will.  &  M.  c.  5  is  in  the  fol- 
lowing terms:  ** where  any  goods  or  chattels 
shall  be  distrained  for  any  rent  reserved  and 
due  upon  any  demise,  lease,  or  contract  whatso- 
ever, .  .  the  person  distraining  shall  and  may 
.  .  .  cause  the  goods  and  chattels  so  distrained 
to  be  appraised  .  .  .  and  after  such  appraise- 


article  he  must  doubtless  be  deemed  to 
have  sold  the  full  right  to  use  it.  So 
where  the  patentee  employs  an  agent  for 
sale,  the  purchaser  is  not  bound  by  any 
conditions  restrictive  of  its  user  of  which 
he  has  no  notice — InocmdesoerU  Gca  Light 
Go  V.  Cantelo  [l895].*  But  if  the  pur- 
chaser has  notice  of  restrictions  on  user 
imposed  by  the  patentee  he  cannot  use  a 
patented  article  in  breach  of  those  con- 
ditions—/7tcan4f0«cen<  G(u  Light  Co.  v. 
Brogden  [i899].' 

The  Defendant^  in  person. — I  am  entitled 
to  all  the  rights  of  the  licensee.  The 
licensee  could  put  these  machines  any- 
where and  permit  any  one  to  use  them. 
The  statute  2  Will,  (k  M.  c  5  did  not  con- 
fer any  fresh  right  to  distrain,  but  merely 
a  right  to  sell  what  always  could  be  taken. 

[He  referred  to  Co.  Lit.  1186,  1826.] 

Brydgea  replied. 

Cur.  adv.  viiU. 

Farwell,  J.,  after  stating  the  fisLcts  to 
the  effect  above  stated,  continued: 
Counsel  for  the  plaintiffs  and  the  defen- 
dant, who  appeared  in  person,  asked  me 
to  accept  the  foregoing  as  an  agreed 
statement  of  £su:ts,  and  to  treat  this  as  the 
trial  of  the  action  and  determine  their 
rights  under  2  Will.  <k  M.  c.  6.  No 
point  was  raised  or  argued  on  the  question 
whether  the  machine,  being  on  the  pre- 
mises for  exhibition  purposes,  was  within 
any  of  the  common-law  exceptions  to  the 
general  right  of  distress,  and  I  accordingly 
express  no  opinion  on  this  point. 

A  patentee  is  entitled  to  restrain  any 
person  in  whose  hands  he  finds  an  article 
which  infringes  his  patent  from  infringing 
such  patent,  unless  the  defendant  can 
shew  a  title  direct  or  derivative  from  the 
patentee  to  use  the  patent;  and  it  has 
recently  been  held  in  Inoandescent  Gas 
Light  Go.  V.  Brogden^  that  a  purchaser 
who  buys  with  knowledge  of  the  con- 
ditions under  which  his  vendor  is  autho- 
rised to  use  the  patented  invention  is 
bound  by  such  conditions,  and  that  such 
conditions  are  not  contractual,  but  are 
incident  to  and  a  limitation  of  the  grant 

mcnt  shall  and  may  lawfully  sell  the  goods  and 
chattels  so  distrained.*' 

(2)  12Rep.  Pat.  Gas.  262. 

(3)  16  Kep.  Pat.  Gas.  179. 
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of  the  licence  to  use,  so  that  if  the  oon- 
ditions  are  broken  there  is  no  grant  at  all. 
The  defendant,  therefore,  would  be  clearly 
liable    in    the  present  case,  unless   the 
statute  2  Will.  <&  M.  c.  5  protects  him ; 
and  he  contends  that  the  statute  has  this 
effect.     At  common  law  a  landlord  had 
no  right  to  sell  distresses,  but  only  to 
detain  them  as  pledges  for  enforcing  pay- 
ment.      The   right    of   sale,    theretbre, 
depends  on  statute.     Shortly  stated,  the 
statute  provides  that  where  any  goods  or 
chattels  shall  be  distrained  for  any  rent 
reserved  and  due  upon  any  lease,  and  the 
tenant  or  owner  of  the  goods  or  chattels 
distrained  shall  not  within  five  days  after 
such  distress  taken  and  notice  thereof  left 
at  the  premises  charged  with  the  rent  dis- 
trained for,  replevy  the  same,  the  person 
distraining  may,  in  the  manner  pointed 
out  by  the  Act,  appraise  the  goods  and 
chattels  seized,  and  after  such  appraise- 
ment sell  them  for  the  best  price.     The 
Act    obviously    extends    to    goods    and 
chattels  belonging  to  persons  other  than 
the  owner  of  the  demised  premises,  and  it 
is  therefore  impossible  for  the  plaintiffs  to 
succeed  on  the  short  ground  that  the 
mutoscope  and  the  right  to  use  it  free  from 
conditions  were  not  the  tenant's  property. 
This  appears  from  Li/ong  v.  EUiott  [lS76],^ 
where  Mr.  Justice  Blackburn  says, ''  the 
general   rule  at  common  law  was  that 
whatever  was  found  on  the  demised  pre- 
mises, whether  belonging  to  a  stranger  or 
not,  might  be  seized  by  the  landlord  and 
held  as  a  distress  till  the  rent  was  paid." 
But  it  is  equally  clear  that  the  Act  does 
not  eictend  the  common-law  right  to  seize, 
but  merely  adds  a  power  to  sell  that  which 
the  landlord  could  seize  at  common  law. 
The  landlord's  right  to  distrain  is  founded 
on  the  principle  that  the  rent  reserved  by 
his  demise  issues  out  of  the  land,  and  he 
distrains  by    taking   possession  (in  the 
nature  of  a  pledge)  of  goods  and  chattels 
found   upon  such  land.     Thus  Co,  LU. 
47a  :  '^  Reserve  to  him  a  yearly  rent,  d:o. 
First,  it  appeareth  here  by  Littleton  that 
a  rent  must  be  reserved  out  of  the  lands 
or  tenements,  whereunto  the  lessor  may 
have  resort  or  recourse  to  distrain,  as 
Littleton  here  also  suith,  and  therefore  a 
rent  cannot  be  reserved  by  a  common 
(4)  46  L.  J.  Q.B.  169 ;  1  Q.B.  D.  210. 
Vol.  70.— Chang. 


person  out  of  any  incorporeal  inheritance, 
as  advowsons,  commons,  offices,  corodie, 
multure  of  a  mill,  tithes,  fairs,  markets, 
liberties,  privileges,  franchises,  and  the 
like."  And  with  this  accords  RoU^8  Abr. 
f.  446,"  Reservations  "  (B),  pi.  (2)  and  (4): 
^*  (2)  Un  rent  ne  poet  estre  reserve  hors 
d'ascun  incorporeal  inheritance,  come  ad- 
vowsons, commons,  offices,  corodies,  mul- 
ture d'un  molyn,  dismes,  fairs,  markets, 
liberties,  priviledges,  franchises,  and  tiel 
semble.  ...  (4)  Un  rent  ne  poet  cstre 
reserve  hors  d'un  chose  que  gist  solment 
en  grant  pur  ceo  que  nul  distresse  poet 
estre."  See  also  JetoeFs  Case  [isssV  ^^ 
distraining,  therefore,  the  landlord  looks 
to  the  land  demised,  and  to  the  goods 
and  chattels  found  thereon.  If  the  de- 
mise be  of  an  incorporeal  hereditament  no 
entry  can  be  made  upon  it,  and  no  goods 
and  chattels  can  be  found  upon  it ;  and  in 
like  manner  if  the  goods  and  chattels  be 
of  an  incorporeal  nature,  they  can  have  no 
local  position  upon  the  land  demised,  and 
are  incapable  of  seizure  into  the  possession 
of  the  landlord. 

It  is  essential  to  a  distress  that  the 
property  distrained  should  be  capable  of 
physical  possession.  Now  a  patent  right 
is  a  privilege  granted  by  the  Crown  in 
the  exercise  of  its  prerogative,  to  the  first 
inventor,  and  is  described  in  Stephen's 
Commentaries  (7th  ed.),  vol.  2,  p.  9,  as  an 
incorporeal  chattel.  I  should  he  disposed 
myself  to  classify  it  as  a  chose  in  action^ 
which  has  been  defined  to  be  "  a  right  to 
be  asserted,  or  property  reducible  into 
possession,  either  by  action  at  law  or  suit 
in  equity."  See  Fleet  v.  Perrins  [l869].® 
[His  Lordship  then  referred  to  the  com- 
mon form  of  a  grant  of  letters  patent  for 
an  invention,  and  continued :]  Now  this 
necessarily  confers  a  right  to  bring  an 
action  to  restrain  infringement,  and  to 
recover  damages.  At  any  rate  it  is  not  a 
chose  vn  possession.  But  a  chose  in  action 
cannot  be  found  upon  the  demised  pre- 
mises. It  has  no  locality,  and  is  incapable 
of  manual  seizure ;  and  this  is  borne  out 
by  the  fact  that  for  this  reason  choses  in 
(tction  could  not,  at  common  law,  be  taken 
in  execution  imder  a  writ  of  fieri  f ados — 

(5)  6  Co.  Rep.  3. 

(6)  38  L.  J.  Q.B.  257,  262;  L.  B.  4  Q.B.  600, 
613. 
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-Bee  Stephen*9  CammenUmea  (7th  ed.), 
vol.  3,  p.  617;  or  of  levari  fadoM — 
Dundaa  v.  DiOena  [l790]J  The  landlord 
has  seized  a  chattel — namely,  the  muto- 
scope — and  the  plaintiffs  raise  no  claim  to 
any  property  in  this ;  hut  the  patentee's 
right  is  entirely  distinct  from  the  right  of 
property  in  the  chattel.  It  is  a  right  of 
action  to  prevent  any  dealing  with  that 
chattel  in  contravention  of  the  letters 
patent,  and  such  right  is  not  part  of^  or 
capable  of  seizure  with,  the  chattel,  but  is 
outside  and  antagonistic  to  the  possessory 
title  to  the  chatteL  The  plaintiff's  rights 
arise  out  of  the  grant  under  the  Boyal 
prerogative,  coupled  with  section  16  of 
the  Patents  Act,  1883,  which  enacts  that 
every  patent  when  sealed  shall  have  effect 
'^  throughout  the  United  Kingdom  and 
the  Isle  of  Man."  The  landlord  has  not 
seized,  and  could  not  seize,  these  rights, 
and  the  defendant  has  only  purchased 
such  a  chattel  as  the  landlord  could  and 
did  seize.  Having  regard  to  the  decision 
in  Inoandeacent  Gas  Light  Co,  v.  Brogdeny^ 
the  defendant  is  in  no  better  position  than 
if  Maynard  had  been  a  mere  infringer. 
It  is  not  a  question  of  contract  inter  partes 
affecting  a  chattel  seized  and  sold  by  a 
landlord,  but  of  the  absence  of  any  licence, 
in  the  event  that  has  happened,  to  use 
the  patented  invention.  If  the  defen- 
dant's contention  were  correct,  an  in- 
fringer might  fill  his  room  with  infringing 
artides,  and  pay  his  rent  by  allowing  his 
landlord  to  seize  and  sell  them  free  from 
any  right  of  the  patentee  to  complain  of 
the  infringement.  The  plaintiffs  are 
therefore  entitled  to  an  injunction  f|s 
asked,  and  to  the  costs  of  the  action. 


Solicitors — Lloyd-Qeorge,  Roberts  &  Co.,  for 
plaintiffs. 

[Reported  hy  A,  E.  Bandall,  Eiq,, 
BarrUter-at'Law, 


BUCKLET,  J. 

1901. 
Jan.  31.    Feb. 
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RIVINOTOK  V.  GABDEN. 


(7)  1  Ves.  196. 


Costs — Higher  Scale — Special  Grounds 
—Rules  of  ihe  Supreme  Courts  1883, 
Order  LXV.  rule  9, 

The  fact  thai  a  ease  of  diffUsuUy  and 
importanoe  has  been  conducted  wM  ex- 
treme ability  amd  diligence  an  the  part  of 
the  soUeitors  does  not  constitute  a  special 
ground  for  allowing  costs  on  the  higher 
scale  unthin  Order  LXV.  rule  9. 

Williamson  v.  North  Staffordshire 
Railway  (55  L.  J.  Ch.  938 ;  32  Ch.  D. 
S99)  followed, 

Davies  Brothers  v.  Davies  (56  L.  J. 
Oh.  481),  Leeuw,  In  re ;  Rein  v.  Wrathail 
(93  L.  T.  J.  333),  and  Marriott  v. 
Cobbett  (38  S.  J.  620)  not  followed. 

Partition  action  arising  under  the  will 
of  John  Hillman,  who  died  in  1830. 

By  his  certificate  the  Master  found  that 
ten  persons  respectively  were  absolutely 
entitled  to  1 20-1 80ths  of  certain  property, 
the  subject-matter  of  the  action,  in  shares 
varying  from  5-180ths  to  20-180th8,  and 
certain  other  persons,  whose  shares  were 
settled,  to  the  remaining  60-180ths. 
There  were  many  defendants,  and  the 
titles  were  complicated. 

On  further  consideration  the  propoeed 
minutes  provided  for  costs  of  the  action 
to  be  taxed  as  between  solicitor  and  client 
and  on  the  higher  scale. 

JET.  Terrellj  K.C.^  and  Popham,  for  the 
plaintiffs. — ^This  was  a  case  of  exceptional 
difficulty  requiring  exceptional  ability  and 
diligence  on  the  part  of  the  solicitors,  by 
the  exercise  of  which  the  estate  has  been 
saved  a  considerable  sum  of  money. 
There  are,  therefore,  '^  special  grounds 
arising  out  of  the  nature  or  the  difficulty 
of  the  case  "  within  the  meaning  of  Order 
LXV.  rule  9,^  and  costs  on  the  higher 
scale  ought  to  be  allowed — Davies  Brothers 

(I)  The  Rules  of  the  Supreme  Court,  1883, 
Order  LXV.  rule  9,  provide:  "The  fees  set 
forth  in  the  column  headed  *  higher  scale '  in 
Appendix  N.  may  be  allowed, ...  if,  on  special 
grounds  arising  out  of  the  nature  and  impor- 
tance, or  the  difficulty  or  uigenqy  of  the  case, 
the  Court  or  a  Judge  shall ....  so  order;  .  .  .'* 


Digitized  by 


Google 


Vou  70.] 


CHANCEBY  DIVISION. 


283 


BiYiNGTON  V.  Garden. 


^.  Davies  [1887],^  Leeuw,  In  re ;  Rein  v. 
WrathaU  [l892],^  and  MarrioU  v.  CobbeU 

[1894].'* 

[WiUiamson  v.  jSfarA  Staffordshire  Rail- 
rcay  [1886],*  PaiiM  v.  Chi^kn  [l89l],« 
JSlKngton  v.  Clark  [l888]/  and  Aesete 
Development  Co.  v.  Chee  [i90o]  *  were  also 
referred  to.] 

Dibdin,  K,C,,  for  a  defendant,  supported 
the  application. 

Whinney^  H.  W,  Vaughan  WiUiama^ 
Croefifield,  Christopher  James^  and  J  W, 
Manning  respectively,  for  other  parties 
concerned,  did  not  oppose. 

Buckley,  J. — On  this  farther  con- 
sideration there  is  only  one  question 
upon  which  I  have  to  pronounce  a 
decision,  and  that  is,  whether  I  ought 
to  allow  the  costs  of  the  action  as 
between  solicitor  and  client,  and  on  the 
higher  scale.  Of  the  parties  before  me, 
no  one  opposes  the  application  for  costs 
on  those  terms;  but  there  are  persons 
-who  are  trustees  and  who  come  here  and 
say  that  they  cannot  consent ;  and  con- 
sequently, they  not  being  in  a  position  to 
take  an  order  by  consent,  I  mast  consider 
w^hat  my  powers  are  under  Order  LXV. 
rule  9. 

Counsel  for  the  applicants  ask  me  to 
assume  that,  if  I  were  to  refer  to  the 
Master  and  ask  him  for  his  opinion  upon 
the  matter,  he  would  certify  that  the 
action  has  been  one  of  considerable  com- 
plication, and  that  it  has  been  carried 
through  in  an  extremely  able  way  in 
chambers,  and  that  all  needless  detail  has 
been  avoided.  I  do  not  know  how  that 
is  ;  but,  for  the  purposes  of  this  judgment, 
I  will  make  the  assumption  that  that  is 
so.  Under  these  circumstances  ought  I 
to  allow,  under  Order  LXV.  rule  9,  costs 
on  the  higher  scale  ?  I  am  not  impressed 
-with  the  great  difficulty  and  importance 
of  this  case.  I  have  seen  partition  actions 
that  were  very  much  more  difficult  to 
work  out  than  this.     But,  again,  I  will 

(2)  56  L.  J.  Ch.  481. 

(3)  93  L.  T.  J.  333. 

(4)  38  8.  J.  620. 

(5)  65  L.  J.  Ch.  938;  32  Ch.  D.  399. 

(6>  60  L.  J.  Q.B.  413;  [1891]  1  Q.B.  631. 

(7)  68  L.  T.  818. 

(8)  69  L.  J.  Ch.  715 ;  [1900]  2  Ch.  717. 


assume  that  this  is  a  case  of  difficulty  and* 
of  importance,  and  that  the  amount  in 
question  is  large. 

The  argument  which  has  been  addressed 
to  me  seems,  shortly  stated,  to  be  this 
— that,  whereas  the  rule  says  I  may 
allow  costs  on  the  higher  scale  '^  on  special 
grounds  arising  out  of  the  nature  and 
importance,  or  the  difficulty  or  urgency 
of  the  case,"  I  am  thereby  authorised  to 
allow  costs  on  the  higher  scale  on  account 
of  the  ability  and  (Sligence  with  which 
the  solicitors  have  conducted  an  import 
tant  case.  My  first  observation  is  that 
the  rule  does  not  say  so.  What  is  the  exact 
meaning  of  the  rule  is,  I  agree,  a  matter 
of  great  difficulty ;  but  I  am  guided  by 
two  decisions  in  the  Court  of  Appeal,  and 
upon  them  I  must  use  the  best  of  my 
judgment  in  determining  what  is  right 
under  the  present  circumstances.  I  have 
had  to  deal  with  them  before  in  Assets 
Development  Co.  v.  Close,^  but  I  will  deal 
with  them  again  on  this  occasion.  In 
Williamson  v.  North  Staffordshire  Rail- 
way^  there  was  before  the  Court  of 
Appeal  a  case  involving  difficult  questions 
of  &ct  and  of  law,  and  Lord  Justice 
Cotton  said  that  the  case  was  one  of 
importance  and  of  extreme  difficulty ;  but 
the  Court  of  Appeal  did  not  see  their  way 
to  allow  costs  on  the  higher  scale  by 
reason  of  that  fact.  There  is  an  inter* 
locutory  obserration  by  Lord  Justice  Fry, 
who  says:  "The  rule  does  not  say  *on 
the  ground  of  the  importance  and  diffi^ 
culty '  of  the  case,  but  on  *  special  grounds 
arising  out  of  the  nature  and  importance, 
<fec.'  '*  Later  he  assents  to  the  proposition 
that  the  case  is  one  of  great  importance 
and  difficulty,  but  says :  "  Is  that  a  special 
ground  ? " — of  course  meaning  that  it  was 
not  a  special  ground,  and  the  Court  of 
Appeal  so  held.  Looking  at  that  judg- 
ment it  appears  to  me  impossible  for  me 
to  say  that  from  the  fact  that  this  ease 
was  one  of  difficulty  and  importance  I 
derive  authority  to  reward  solicitors  for 
the  ability  with  which  it  is  said  they 
conducted  it.  Directly  you  have  a  case  of 
importance  and  difficulty,  the  solicitor,  if 
he  does  his  duty,  will  of  course  be  put  on 
his  mettle,  and  will  use  exceptional  care 
and  diligence  in  attending  to  it.  But 
I  must  find  a  special  ground  arising  out 
u2 
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of  the  nature  and  importance.  I  agree 
that  the  fact  that  the  solicitor  has  used 
extraordinary  ability  and  diligence  is  a 
special  ground,  but  it  is  not  a  special 
ground  arising  out  of  the  importance  of 
the  case — it  is  a  special  ground  arising 
from  the  fact  that  he  was  a  man  of  ability, 
and  that  he  used  his  best  ability  in  the 
case.  There  are  no  words  in  the  rule 
which  apply  to  that.  Williamson  v.  yarth 
/Staffordshire  Railway ^^  which  was  decided 
in  1886,  was  followed  in  1891  by  Paine 
V.  Chisholm.^  In  that  case  Mr.  Justice 
Stephen  had  given  costs  on  the  higher 
scale.  The  Court  of  Appeal  discharged 
his  order,  and  did  so  on  the  ground  that 
he  had  no  power  to  give  them,  because  the 
rule  was  not  satisfied.  I  need  not  say 
that,  but  for  this  rule,  the  Court  has  no 
power  to  give  costs  on  the  higher  scale. 
Lord  Justice  Bowen,  at  the  conclusion  of 
his  judgment,  says:  '^I  should  wish  to 
add  that  we  have  not  dealt  lightly  with 
this  question.  We  took  time  to  consider 
our  judgment  in  order  that  we  might  go 
through  all  the  cases  that  could  have  any 
bearing  on  the  point.''  The  effect  of  the 
judgment  in  Paine  v.  Ckisholm  ^  was  this 
— that  in  order  to  make  the  rule  applic- 
able you  must  satisfy  two  conditions  :  first, 
that  the  case  is  one  of  importance  or 
difficulty  or  urgency,  whichever  cause  you 
are  going  to  rely  upon ;  and  secondly, 
that  the  special  ground  alleged  is  one 
arising  out  of  that  fact.  Lord  Esher  says 
ISO  in  his  judgment.  Lord  Justice  Bowen 
says  so  too ;  and  Lord  Justice  Fry  says 
this:  "The  judge  may  make  the  order 
*  upon  special  grounds  arising  out  of  the 
nature  and  importance,  or  the  difficulty  or 
urgency  of  the  case.'  It  is  to  be  observed, 
therefore,  that  there  must  be  'special 
grounds.'  What  the  precise  meaning  of 
that  expression  may  be  it  is  difficult  to 
define ;  but  it  is,  at  any  rate,  clear  that  it 
cannot  apply  unless  there  is  something 
peculiar  and  special  in  the  circumstances 
of  the  case.  Again,  the  special  grounds 
must  arise  from  the  nature  and  import- 
ance, or  from  the  difficulty,  or  from  the 
urgency  of  the  case."  Those,  then,  are  the 
two  cases  in  the  Court  of  Appeal.  There 
are  other  cases  in  the  Court  of  Appeal, 
such  as  BUington  v.  Clark  [isss],^  where 
(9)  6  Rep.  Pat.  Cas.  319,  828. 


costs  on  the  higher  scale  were  allowed  in. 
a  patent  action  on  the  ground  that  *'  When 
the  plaintifi's  brought  scientific  witnesses 
it  was  necessary  for  the  defendants  to 
bring  scientific  witnesses." 

Upon  the  assumption  which  I  have- 
made,  it  appears  to  me  that  the  speciafi 
ground  alleged  here  is  not  that  the  case 
was  a  difficult  one  or  an  important  one — 
and,  having  regard  to  the  decision  of 
Williamson  v.  North  Staffordshire  Rail- 
toay,^  the  application  could  not  have  been 
sustained  upon  that — but  is  that  the  soli- 
citors, having  to  deal  with  a  complicated 
and  important  case,  used  exceptional  ability 
and  conducted  the  proceedings  in  an  ex- 
tremely able  way  and  escaped  all  unneces- 
sary detaOs,  and  thus  saved  costs.  In 
other  words,  the  special  ground  alleged  i& 
the  conduct  of  the  solicitor  and  the  ability 
of  the  solicitor,  and  not  the  nature  of  the 
case. 

But  then  authorities  have  been  re- 
ferred to  which  are  said  to  be  contrary 
to  that,  and  I  will  just  mention  them 
in  their  order  of  date.  First,  there  is 
Davies  Brothers  v.  Dames^^  before  Mr. 
Justice  Kekewich  in  1887.  My  first  ob- 
servation is  that  in  that  case  WiUiamson 
V.  North  Staffordshire  Railway,^  which 
was  decided  in  1886,  was  not  cited.  If  the 
learned  Judge  had  had  that  case  before  him 
he  would  I  think  have  treated  it  as  govern- 
ing the  case  with  which  he  had  to  deal.  Mr. 
Justice  Kekewich  there  said :  "  I  am  now 
dealing  with  a  case  which  is  certainly  a 
special  one  as  regards  its  nature  and 
importance.  It  necessarily  occupied  a 
considerable  time,  many  witnesses  were 
called,  and  the  oral  evidence  waa  of  a 
special  character.  It  involves  large  ques- 
tions of  the.  highest  importance  to  the 
parties  concerned,  and  is  important  al^o  to 
others.  It  was  presented  to  the  Court  in 
such  a  manner  that  I  have  been  able  to 
discuss  the  real  questions  in  issue  with- 
out wasting  time  on  oral  or  documen- 
tary evidence  touching  matters  not  really 
in  dispute,  or  for  some  other  reason 
not  immediately  relevjant.  Without  wish- 
ing or  intending  the  slightest  injustice  to 
counsel,  who  have  rendered  me  invaluable 
assistance,  I  think  that  this  is  in  great 
measure  due  to  the  way  in  which  the  case 
was  prepared  for  trial  on  both  aidesy  the 
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labour  and  responsibility  falling  mainly 
on  the  plaintiffs,  and  it  seems  to  me  to  b^ 
essentially  a  case  to  which  Order  LXY. 
rnle  9  applies.  I  therefore  propose  to 
direct  that  the  costs  subsequent  to  reply 
shall  be  taxed  on  the  higher  scale."  This 
dwells  upon  the  facts  that  the  case  was 
a  heavy  one  and  that  a  large  amount  of 
oral  evidence  had  been  given.  But  the 
Court  of  Appeal  in  WilUamson  v.  I^orth 
Siaffordshire  Railuyay  ^  had  said  that  that 
^vas  not  a  special  ground  within  the 
rnle.  Next  is  a  case  before  Mr.  Justice 
Ohitty  in  1892 — Leeuw^  In  r«;  Bein  v. 
WrathaU.^  In  this  case  WUliamaon  v. 
J^orth  Staffordtihire  Railway^  again  was 
not  cited.  It  was  not  an  opposed  ca&e. 
It  was  an  administration  action,  and 
ooonsel  for  the  plaintiff  asked  for  costs  on 
the  higher  scale.  Mr.  Byrne,  Q.O.  (now 
Mr.  Justice  Byrne)  and  Mr.  Hatfield 
Green  supported  the  plaintiff  in  bearing 
testimony  to  the  efficient  manner  in 
which  the  solicitors  had  done  their  duties, 
and  it  is  simply  stated  that  Mr.  Pochin 
appeared  as  counsel  for  residuary  legatees. 
There  seems  to  have  been  no  argument 
and  no  opposition,  and  Mr.  Justice 
Chitty  said  (according  to  the  note)  that, 
**  where  skill,  ability,  and  promptitude 
in  winding-up  an  estate  were  speciedly 
displayed,  the  solicitors  were  entitled  to 
special  acknowledgment.  In  this  case 
there  was  no  doubt  the  solicitors  for  the 
plaintiff  had  saved  a  great  deal  to  the 
estate  in  the  way  of  costs,  and  they  had 
demonstrated  the  rapidity  with  which  the 
machinery  of  the  Court  could  be  used  for 
mnding  up  estates  where  solicitors  under- 
fdiood  the  method  by  which  the  machinery 
conld  be  put  in  motion.  He  thought  the 
sM>licitors  should  be  rewarded  for  having 
^carried  through  the  administration  so 
vapidly  and  successfully,  and  he  should 
order  their  costs  to  be  taxed  on  the  higher 
•ficale."  The  other  case  is  Marriott  v. 
Cobbett,^  It  was  a  partition  action.  Wil- 
liamBon  v.  North  Staffordshire  Railway^ 
again  was  not  cited ;  and  at  the  end  of 
the  report  are  these  words  in  brackets, 
**  We  are  favoured  with  a  report  of  the 
above  case";  I  infer  that  it  was  not  a 
report  by  one  of  the  gentlemen  who 
usuaUy  report  for  the  Solieitor's  Joumalj 
•bat  that  note  had  been  obtained  from 


somebody  or  another.  It  is,  therefore, 
of  but  little  authority.  The  learned 
Judge  is  there  reported  to  have  said 
that  "he  had  received  from  his  Chief 
Clerk  a  special  report  as  to  the  ex- 
tremely able  way  in  which  the  proceedings 
in  chambers  had  been  conducted,  and  to 
the  effect  that  all  needless  detail  had  been 
avoided,  and,  although  he  very  rarely 
allowed  the  higher  scale,  he  should  do  so 
in  this  case  as  an  encouragement  to 
others."  I  regard  those  two  notes — for 
they  are  nothing  more  than  notes  oi 
decisions — with  doubt.  It  may  very  well 
be  that  there  were  some  circumstances 
Wfore  the  learned  Judge,  which  do  not 
appear  in  these  notes,  which  might  have 
brought  the  casQ  within  the  rule.  And 
in  Leeuuo,  In  re,'  it  seems  to  me  that 
there  were  circumstances  which  the  learned 
Judge  might  and  perhaps  did  rely  upon 
which  would  have  brought  the  case  within 
the  rule  although  the  report  does  not 
state  that  he  did  rely  upon  them.  I 
can  only  say,  as  far  as  I  am  con- 
cerned, I  am  unable^  to  find  in  the  rule 
anything  which  says  that  costs  on  the 
higher  scale  may  be  allowed  on  the  special 
ground  that  solicitors  ought  to  be  en- 
couraged or  ought  to  be  rewarded,  which 
is  the  language  attributed  to  the  learned 
Judge  in  those  notes^as  to  which  I  may 
express  my  doubts  as  to  whether  his 
Lordship  used  it  in  that  connectioo.  But 
those  two  cases,  as  it  appears  to  me,  are 
inconsistent  with  WiUiamaonv,  North  Staf- 
fordshire Railxoay,^  and  if  those  cases  had 
been  adversely  argued,  and  the  former  case 
had  been  called  to  the  attention  of  the 
learned  Judge,  I  do  not  think  that  he  would 
have  decided  them  in  that  way.  It  is 
sufficient  for  me  to  say  that  I  decline  to 
follow  them,  because,  as  it  appears  to 
me,  they  are  contrary  to  the  principle 
which  is  laid  down  by  the  Cpurt  of 
Appeal. 

The  result  therefore  is,  that,  as  in 
Assets  Development  Co,  v.  Close,^  I  can  only 
say,  following  the  decisions  in  the  Court  of 
Appeal,  that,  unless  I  can  find  a  special 
ground  arising  from  some  one  of  the 
matters  mentioned  in  Order  LXV.  rub  9, 
I  have,  it  appears  to  me,  no  jurisdiction 
to  order  costs  on  the  higher  S2ale.  I  am 
of  opinion  that  the  conduct  of  the  solicitors 
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in  the  matter — the  way  in  which  they 
have  done  their  duty — is  neither  "the 
nature  of  the  case,"  nor  "  the  importance 
of  the  case/'  nor  *'  the  difficulty  of  the 
case/'  nor  "  the  urgency  of  the  case."  It 
is  the  manner  in  which  they  have  dealt 
with  those  things,  which  to  my  mind  is 
a  totally  different  thing.  Under  those 
circumstances,  therefore,  I  must  refuse  to 
order  costs  on  the  higher  scale. 

Solicitors — Gresbam,  Davies  &  Dallas ;  Clajton, 
Sons&  Fargus;  Thorold,  Brodie  &  Bonham 
Carter;  W.  M.  Lloyd;  Hewitt  Sc  Urquhart. 

^Reported  by  Arthur  I>afcrence,  JSsq.^ 
Sarriiter-iU'Xtatv. 


[IN  THE  COURT  OF  APPEAL.] 
KiGBY,   L.J.  ^ 

Tauohan  Williams,  L.  J.  I  DB  falbe,  In 
Stiblino,  L.J.  >  7-e;  ward  v, 

1901.  I     TAYLOB. 

Feb.  6,  7.  J 

Fixtures — Tapestry — Ornamental  Fur' 
poaes — Tenant  far  lAfe  and  Remainderman 
— DamageBfoT  Removal — Cotte  of  Appeal 
'•^Shorthand  Note  of  Judgment. 

The  exception  of  ornamental  fixtures 
from  ike  rule  '*  Quicquid  pUmtatur  solo 
solo  eedit "  applies  as  well  between  tenant 
for  Ufe  and  remainderman  as  between 
tenant  and  landlord. 

Tapestries  affixed  by  maans  of  nails  and 
moulding  to  the  walls  of  a  draunng-room 
by  the  tenant  for  life  for  the  purpose  of 
enjoying  them  €U  ornaments  are  within  the 
exception  of  ornamental  fixtures  as  betu^een 
tenant  for  life  and  remaindermjan,  and  are 
removable  by  the  tenant  for  life  or  by  his 
executors  after  his  death, 

D'Eyncourt  v.  Gregory  (36  L.  J.  Ch. 
107;  L.  R.  3  Eq.  382)  and  Norton  «. 
Dashwood  (65  L.  J.  Ch.  737;  [1896]  2 
Ch.  497)  observed  on. 

The  remainderman  is  not  entitled  to 
consequential  damages  occasioned  by  the 
removal  of  ornamental  fiatwres^  as^  for 
instance,  to  compensation  for  the  expense  of 
redecoration. 

Costs  in  the  Court  of  Appeal  include  the 
costs  of  shorthand  notes  of  the  judgment  in 
the  Court  below  without  express  mention. 


Appeal  against  a  decision  of  Byrne,  J. 

Under  the  will  made  in  1872  of  her 
former  husband,  who  died  in  1875,  an 
estate  and  mansion-house  at  Luton  Hoo, 
in  Bedfordshire,  were  devised  to  Madame 
de  Falbe  for  her  life,  and  after  her  death 
to  such  person  as  should  at  her  death  be 
the  testator's  heir-at-law  in  fee. 

Madame  de  Falbe  entered  into  posses- 
sion and  resided  in  the  mansion-house. 
In  1885  or  1887  she  purchased  certain 
old  Flemish  and  French  tapestries,  and 
fixed  them  in  the  hall  and  drawing-room  of 
the  mansion-house  as  hereafter  mentioned. 
Madame  de  Falbe  died  in  1899,  having 
by  her  will,  made  in  1896,  specifically 
bequeathed  the  tapestries  to  the  appel- 
lant. 

The  heir-at-law,  who  became  entitled 
on  the  death  of  Madame  de  Falbe  to  the 
estate  and  mansion-house,  had  settled  the 
same  upon  himself  for  life  with  remainder 
to  his  sons  in  tail.  He  died  in  1900, 
leaving  an  intiEtnt  son,  the  present  tenant 
in  tail  of  the  estate. 

This  action  was  brought  to  administer 
Madame  de  Falbe's  estate,  in  which  the 
question  was  now  raised  whether  the 
tapestries  passed  under  her  will  or  whether 
they  were  annexed  to  and  formed  part  of 
the  inheritance. 

The  tapestries  consisted  of  ten  pieces — 
three  in  the  hall  and  seven  in  the  large 
drawing-room  of  the  mansion-house. 
The  three  pieces  in  the  hall  were  placed 
loosely  in  large  oak  frames,  which  rested 
on  the  oak  dado  running  along  the  wall. 
On  the  top  of  the  frames  there  were 
three  small  brass  or  iron  plates,  which 
were  screwed  to  the  frames,  and  these 
plates  were  nailed  to  the  wall.  To  the 
lower  part  of  these  tapestries  were 
attached  small  plates,  also  screwed  to  the 
wall.  A  rule  could  be  passed  between  the 
tapestries  and  the  waUs,  which  were  hung 
in  a  manner  similar  to  that  adopted  for 
hanging  heavy  pictures  and  pier-glasses, 
and  could  be  removed  without  injury  to 
the  wall.  The  seven  pieces  in  the  large 
drawing-room  were  fixed  as  follows :  BmaXL 
strips  of  wood  were  fixed  in  the  wood  on 
the  walls  by  means  of  nails  and  screws, 
and  over  those  wooden  strips  canvas  was 
stretched  and  nailed,  and  the  tapestries 
were  &stened  to  these  strips  and  over 
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the  canvas  by  very  small  tacks,  which 
did  not  penetrate  the  wooden  strips. 
After  the  tapestries  were  put  up,  white 
and  gold  mouldings,  made  for  the  purpose, 
were  fixed  round  the  strips  of  wood  by 
thin  wire  nails  and  screws,  some  of  which 
were  long  enough  to  penetrate,  and  did  in 
fact  penetrate,  the  £eice  of  the  wall.  These 
tapestries  formed  an  essential  feature  of 
the  general  decoration  of  the  room ; 
and  although  the  ceiling  and  frieze  re- 
mained as  before,  the  rest  of  the  walls  of 
this  room  were  altered  and  redecorated  to 
accord  with  the  tapestries. 

Byrne,  J.,  held  that  the  three  pieces  of 
tapestry  in  the  hall  were  not  annexed  to 
the  freehold,  and  that  they  passed  under 
the  will  of  the  testatrix,  but  that  the 
seven  pieces  in  the  drawing-room  were 
annexed  to  the  freehold,  and  that  they 
belonged  to  the  remainderman.  The 
legatee  appealed  as  regards  the  tapestries 
in  the  drawing-room.  There  was  no 
appeal  as  regards  those  in  the  hall. 

I9orion,  JT.C,  and  T.  L.  Wilkinson,  for 
the  appellant. — These  tapestries  were  not 
affixed  to  the  freehold  so  as  to  pass  with 
the  freehold,  but  were  removable  by  the 
tenant  for  life  on  the  principle  that  they 
were  put  up  for  mere  ornament  as  dis- 
tinguishable from  architectural  design. 
Syme,  J.,  decided  against  us  on  the  au- 
thority of  D'SynoauH  v.  Gregory  [l866]  ^ 
and  Ifortonv.Bashwood  [lS9eY;hnt  these 
cases  were  decided  on  the  ground  that  the 
tapestries  were  so  affixed  as  to  form  part 
of  the  architectural  design — see  Hill  v. 
Bullock  [i897],'  per  lindley,  L.J.  In  the 
present  case  the  tapestries  were  affixed  in 
the  most  convenient  manner  and  place  for 
use  as  ornaments.  The  rule  Quicquid 
pUmtaJtwr  solo  soh  eedit  is  subject  to  two 
broad  exceptions — first,  where  the  chattel 
ifi  affixed  for  purposes  of  trade ;  secondly, 
where  it  is  affixed  for  purposes  of  orna- 
ment ;  and  each  exception  applies  as  well 
between  tenant  for  life  and  remainderman 
as  between  tenant  and  landlord.  The 
weight  of  earlier  authority  is  in  favour  of 
the  appellant.      In    Lawton  v.  Lawton 

(1)  36  L.  J.  Ch.  107 ;  L.  B.  3  Eq.  382. 

(2)  65  L.  J.  Ch.  737 ;  [1896]  2  Ch.  497. 

(3)  66  L.  J.  Ch.  464,  706,  707 ;  [1897]  2  Ch. 
55,  482, 483. 


[1743]  ^  Lord  Hard wicke observes:  "  What 
would  have  been  held  to  be  waste  in 
Henry  the  Seventh's  time,  as  removing 
wainscot  fixed  only  by  screws,  and  marble 
chimney  pieces,  is  now  allowed  to  be  done.^ 
In  Dudley  {Lord)  v.  Wofrde  {Lord)  [l75l]  * 
Lord  Hard  wicke  considered  the  exception 
of  ornamental  fixtures  as  well  as  the  ex- 
ception of  trade  fixtures  to  apply  as 
l>etween  tenant  for  life  and  remainder- 
man as  well  as  between  executor  and  heir. 
In  Squier  v.  Mayer  [l70l]  *  Lord- Keeper 
Wright  held  that  hangings  nailed  to  the 
wall  were  personalty  as  between  the  heir 
and  executor.  In  Harvey  v.  Harvey 
[1740]  7  Sir  W.  Lee,  0  J.,  held  that  hang- 
ings and  tapestry  belonged  to  the  execu- 
tor and  not  to  the  heir.  In  Gave  v.  Gave 
[1705  V  o^  ^^0  other  hand,  Lord-Keeper 
Wrignt  said  that  ''  although  pictures  and 
glasses  generally  speaking  are  part  of  the 
personal  estate;  yet  if  put  up  instead 
of  wainscot,  or  where  otherwise  wainscot 
would  have  been  put  up,  they  shall  go  to 
the  heir.  The  house  ought  not  to  come 
to  the  heir  maimed  and  disfigured  "  ;  but 
a  year  later,  in  Beck  v.  Rehow  [1706],®  Lord- 
Keeper  Gowper  laid  down  '^  that  hangings 
and  looking  glasses  were  only  matter  of 
ornament  and  furniture,  and  not  to  be 
taken  as  part  of  the  house  or  freehold,  but 
removeable  by  the  lessee  of  the  house." 
Gave  V.  Gave  ^  was  cited  to  Chitty,  J.,  in 
Norton  v.  Daahwood^  but  Bexik  v.  Rehow  ^ 
was  not  cited  to  him. 

H.  B.  Howard,  for  the  executor. 

Lweit,  K.G..  and  T,  T.  Methold,  for  the 
respondent. — These  tapestries  have  been 
so  affixed  as  to  become  part  of  the  wall, 
and  the  intention  of  the  tenant  for  life  to 
bequeath  them  separately  from  the  house 
is  immaterial.  It  is  a  simple  question  of 
fiict — are  they  part  of  the  wall?  We 
take  the  law  as  stated  by  Chitty,  J.,  in 
NorUnh  v.  Dashwood,^  where  he  says,  "  In 
considering  any  question  of  fixtures  the 
important  circumstances  to  be  regarded 
are,  first,  the  mode  of  annexation  of  the 
articles  and  the  extent  to   which  it  is 

(4)  3  Atk.  12.  15. 

(5)  1  Amb.  113. 

(6)  Free.  C.C.  (ed.  1823),  249,  Case  316. 

(7)  2  Strange,  1141. 

(8)  2  Vem.  508. 

(9)  1  P.  Wma.  94. 
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united  with  the  freehold;  secondly,  its 
nature  and  construction,  as  whether  it 
has  been  put  up  for  a  temporary  purpose, 
or  by  way  of  permanent  improvement; 
and,  thirdly,  the  effect  its  removal  will 
have  upon  the  freehold."  For  that  state- 
ment Chitty,  J.,  cites  Amo8  and  Ferard 
<m  Fixtures  (3rd  ed.),  p.  125,  and  SmiMs 
Leading  Cases  (10th  ed.),  vol.  ii.  p.  208. 

[Stiblinq,  L  J.,  referred  to  HaUen  v. 
RundffT  [l834].^o] 

The  cases  are  collected  in  Williams  an 
Execfwtors  (9th  ed.),  vol.  i.  pp.  646  to 
649.  The  moulding  was  certainly  part 
of  the  wall,  and  if  the  moulding  was  part 
of  the  wall  the  tapestry,  canvas,  and  back- 
ing must  also  have  been  part  of  the  wall, 
and  the  structures  fall  within  the  test  of 
Lord- Keeper  Wright  in  Cave  v.  Ca/ve  * — 
namely,  that  they  were  '*  put  up  instead 
of  wainscot."  There  was  a  new  architec- 
tural as  well  as  decorative  formation  of 
the  room. 

[Vaughan  Williams,  L. J. — ^You  must 
go  to  this  length — that  the  tenant  for 
life  herself  could  not  have  removed 
them.] 

It  would  have  been  waste  on  her  part 
to  have  done  so.  The  right  of  a  tenant 
for  life  against  the  remainderman  is  not 
so  strong  as  the  right  of  a  tenant  against 
his  landlord.  There  are  two  classes  of 
exceptions  from  the  general  rule — one, 
cases  between  landlord  and  tenant,  the 
other  cases  where  the  chattel  has  been 
a£&xed  for  purposes  of  trade. 

[Stirling,  L.J. — If  the  exception  as 
between  landlord  and  tenant  extends  to 
ornamental  as  well  as  to  trade  fixtures, 
why  does  it  not  also  do  so  as  between 
tenant  for  life  and  remainderman  f  The 
foundation  of  the  rule  is  to  prevent  in- 
justice.] 

The  authorities  do  not  go  to  that  length 
as  between  tenant  for  life  and  remainder- 
man— Dudley  (Lord)  v.  Warde  {Lard),^ 
Squier  v.  Mayer  ^^  and  Harvey  v.  Harvey  J 
Ornamental  chattels  are  not  an  exception 
in  the  same  way  as  trade  fixtures.  The 
present  case,  on  the  facts,  is  indistinguish- 
able from  D'Eyncourt  v.  Gregory^  which 
was  followed  by  Chitty,  J.,  in  Norton  v. 
Dashwood  ^  and  approved  in  Hill  v. 
BuUock.^ 

(10)  3  L.  J.  Ex.  260 ;  1  Cr.  M.  &  R.  266. 


[They  also  cited  Holland  v.  Hodgson 

[1872]."] 

RiQBT,  L  J. — ^We  do  not  think  it  neces- 
sary to  oftll  for  a  reply ;  and  considering 
that  the  principle  involved  is  clear,  we 
do  not  think  it  necessary  to  reserve  our 
judgments,  notwithstanding  the  numerous 
cases  which  have  been  cited  to  us. 

The  question  arises  in  the  present  case 
between  a  tenant  for  life  of  an  estate, 
including  a  mansion-house,  and  the  re- 
mainderman. The  tenant  for  life  being 
dead,  her  claim  is  represented  by  her 
executors,  but  it  is  not  in  any  sense  a 
case  as  between  heir  and  executor  as  that 
is  understood  in  the  authorities.  It  is  a 
question  beween  the  representatives  of  the 
tenant  for  life,  who  must  be  taken  to  be 
in  the  same  position  as  the  tenant  for  life 
herself  would  have  been,  and  the  remain- 
derman. With  reference  to  the  question 
of  fixtures,  we  all  know  that  there  was  a 
time  when  everything  fixed  to  the  free- 
hold was  held  to  go  with  the  freehold, 
and  it  was  only  by  slow  degrees  that  that 
unbending  rule  was  modified  and  came  to 
assume  at  last  the  proportions  which  it 
now  retains.  For  instance,  years  ago  (see 
Herlakmden's  Caae  [i58h]  ^^)  hangings  and 
wainscot,  although  fastened  only  in  such 
a  way  that  they  might  be  removed,  never- 
theless went  with  the  freehold;  but  in 
modem  time  there  have  come  to  be  im- 
portant exceptions,  one  being  in  fiivour  of 
trade  fixtures,  entitling  a  person  who  has 
put  up  what  are  now  called  **  fixtures '' — 
that  means  removable  fixed  things  for  the 
purposes  of  trade — to  remove  them ;  and 
that  exception  is  not  confined  in  any  way 
to  a  case  of  landlord  and  tenant,  meaning 
thereby  the  owner  of  the  immediate  re- 
version and  a  tenant  for  years.  That  ex- 
ception extends  equally — as  is  shewn  by 
I>udley  {Lord)  v.  Warde  (Lord)  *— to  the 
case  of  a  tenant  for  life,  and  the  person 
who  comes  into  possession  of  the  estate 
upon  his  death.  There  is  another  equally 
important  and  equally  well-established 
exception  from  the  rule — that  is  to  say,  in 
the  case  of  articles  which  are  fixed  to  the 
freehold,  not  with  the  object  of  enhancing 
the  value  of  the  freehold,  but  for  the  pur- 

(11)  41  L.  J.  C.P.  146;  L.  R.  7  C.P.  328. 

(12)  4  Go.  Bep.  62a. 
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pcees  of  ornamentation.  Objects  so  fixed 
— ^as,  for  instanoe,  chimney-glasses — are 
removable ;  and  counsel  for  the  respondent 
13  obliged  to  allow  that  in  that  case  also 
it  would  not  be  only  as  between  a  landlord 
&nd  tenant  for  years  that  the  exception 
mrould  apply,  but  as  between  a  tenant  for 
life  and  a  person  in  remainder  or  reversion 
ivho  takes  the  estate  subject  to  the  life 
tenancy. 

Now  if  that  exception  as  to  articles 
•affixed  for  the  purpose  of  enjoyment  or 
ornamentation  is  to  apply  in  one  case — 
"that  is  to  say,  in  the  case  of  a  chimney- 
^lass — I  cannot  see  why  the  same  excep- 
tion is  not  to  be  of  general  application, 
«uid  I  shall  assume  that  it  is  so.  Then 
the  only  question  is  this,  whether  these 
tapestries  which  are  now  in  question  were 
so  affixed  as  to  become  part  of  the  house, 
or  80  affixed  as  to  remain  removable  at 
the  will  and  pleasure  of  the  person  who 
Affixed  them,  or,  failing  her  doing  so  during 
laer  lifetime,  by  her  executors  after  her 
cleath.  A  great  deal  of  time  has  been 
spent  on  the  point,  which  was  evident  at 
first,  as  to  how  these  tapestries  were 
Affixed  to  the  freehold.  It  is  said  they 
are  as  firmly  fixed  as  they  could  be.  I 
pass  that  by.  They  were  quite  as  firmly 
.a£&xed,  I  dare  say,  as  they  woi^ld  be  by 
XL  person  who  intended  them  to  remain 
there  always,  but  I  do  not  think  that  is 
of  much  importance.  The  Courts  in  such 
•cases  fortunately  have  not  to  enquire 
whether  screws  which  fix  an  object  to  a 
wall  are  one  inch  or  two  inches  or  three 
inches  long,  or  whether  thera  are  half  a 
dozen  or  a  dozen  of  them,  or  whether 
they  penetrate  into  the  mortar  of  the 
wall  or  not.  In  all  cases  of  this  kind  it 
appears  that  the  object,  whatever  it  is, 
that  is  affixed  for  the  purposes  of  orna- 
mentation is  affixed,  but  there  is  the 
•exception  which  says  it  may  be  removed. 
Numerous  cases  have  been  cited,  and 
amongst  others  D'Eyvcourt  v.  Gregory^ 
which  is  a  decision  of  Lord  Eomilly,  and 
Norton  v.  Dath%DOod?  which  is  a  decision 
of  Mr.  Justice  Ohitty.  As  to  the  first 
cajse  I  have  no  hesitation  in  saying  that 
I  have  great  difficulty  in  accepting  it, 
owing  in  part  to  what  I  consider  the  very 
inconclusive  reasoning  which  is  used  by 
the  learned  Judge  in  support  of  his  deci- 


sion ;  because  he  talks  about  paper  and 
panelling  and  other  matters  of  that  kind 
as  if   they  really    concluded    the    case. 
Paper,  he  says,  is  part  of  the  wall,  and  so 
of  course  it  is.     Then  he  says  it  cannot 
be  taken  away.     That   I   question  alto- 
gether.    If  there   be  a  paper  which  a 
tenant  for  life  does  not  like,  I  conceive 
that  the  right  of  the  tenant  for  life  is  to 
take  away    that    paper    and    substitute 
another,  and  if  it  is  not  worn  out  a  tenant 
for  life  is  under  no  obligation   to   wait 
until  the  first  paper  is  worn  out ;  but  if 
it  becomes  distasteful  or  displeasing,  or  if 
another  paper  pleases  the  tenant  for  life 
better,  he  may  scrape  away  the  earlier 
paper  and  put  on  another  one  which  he 
likes  better.    With  regard  to  the  panel- 
ling, I  am  by  no  means  satisfied  that  the 
law  has  changed  since  Lord  Hardwicke 
laid  it  down  in  LawUm  v.  Lawton  ^  that, 
whatever  originally  might  have  been  the 
rule  about  wainscot  fixed  with  screws,  in 
the  year  1743,   the  time  when  he   was 
speaking,   it  had   become  recognised   as 
removable.     I  might  go  on  through  other 
cases  which  were  cited  by  Lord  Romilly, 
especially,  for  example,  one  about  a  gi:ind- 
stone — that  is,  the  upper  loose  stone  of  a 
mill.     He  considered  that  analogous.     I 
do  not  consider  it  so  at  all.     I  consider 
that  the  finding  as  to  tapestries  in  that 
case  cannot  be  maintained  or  supported 
unless  there  was  some  proof  (which  I  do 
not  see  in  the  report  of  the  case)  that  the 
house  was  fitted  to  the  tapestry  rather 
than  the  tapestry  to  the  house  ;  and  in  that 
way,  although  I  do  not  say  it  would  even 
then  be  clear,  it  might  be  possible  to  sup- 
port the  decision  by  saying  that  the  tenant 
for  life  who  affixed  the  tapestry  had  shewn 
a  plain  intention  to  add  it  irrevocably  and 
permanently  to  the  house.     At  any  rate, 
I   am   of  opinion  that  the   decision    in 
D'EynoouTt  v.  Gregory '  is  not  right  if  it 
is  applicable  to  the  case  now  before  us ; 
and  for  the  purpose  of  the  present  case, 
and  as  far  as  may  be  necessary  for  that 
purpose,   I  should  hold   that  that  case 
ought  to  be  overruled.     Then  there  is  the 
case  of  Norton  v.  Dashwood^^  which  also 
is  in  its  circumstances  very  different  from 
the  present.     There  tapestries  which  had 
for   a  hundred  years  belonged  to   and 
formed  part  of  the  decoration    of  the 
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mansion-house  were  held  under  v^ry 
special  circumstances  to  be  attached  to 
the  house  and  not  removable.  I  may  say 
that  I  am  not  quite  satisfied  that  those 
circumstances  were  sut&cient  to  authorise 
the  finding,  but  they  are  at  any  rate  very 
different  from  the  circumstances  in  the 
present  case.  Here  we  have  a  tenant  for 
life  purchasing,  it  is  said  at  a  large  price, 
a  number  of  tapestries — ^there  were  seven 
which  are  called  French  tapestries  and 
three  which  are  called  Flemish  tapestries. 
The  three  Flemish  tapestries,  it  is  sug- 
gested, were  of  a  kind  fit  to  be  put  into 
frames  without  stretching  ;  but  the  seven 
French  tapestries,  according  to  the  evi- 
dence of  people  who  understand  these 
things,  required  to  be  stretched,  and  they 
were  chosen  to  be  put  up  in  the  drawing- 
room. 

[His  Lordship  described  what  was  done, 
saying  that  the  result  was  very  much 
in  the  nature  of  a  picture-frame  round 
each  piece  of  the  tapestry,  and  that  he 
could  see  nothing  to  indicate  anything 
else  than  the  natural  intention  of  the 
owner  of  beautiful  objects  to  set  them  up 
for  the  purpose  of  the  ornamentation  of 
the  room,  and  continued  :]  It  is  said  that 
the  tapestries  formed  part  of  the  wall.  I 
agree  that  in  a  sense  they  were  part  of  the 
wall.  They  were  rigidly  affixed  to  the 
wall,  and  no  doubt  affixed  in  such  a  way  as 
in  earlier  days  would  have  been  held  to 
make  them  inseparable  parts  of  the  wall ; 
but  the  question  is  whether  they  were  not 
made  "  fixtures,"  meaning  objects  fixed  to 
the  wall,  which  might  be  removed  at  the 
will  of  the  person  who  fixed  them,  and  I 
am  of  opinion  they  were  of  the  last- 
mentioned  character.  I  can  see  no  other 
reason  in  any  one  of  the  things  done  than 
the  wish  of  the  tenant  for  life  to  have 
beautiful  and  valuable  objects  placed  in 
etuch  a  position  as  might  please  the  eye 
and  satisfy  her  desire  for  ornament.  I 
see  no  reason  why  she  should  not  have 
the  right  to  take  them  down. 

The  argument  for  the  remainderman 
amounts  to  this — that  the  moment  she 
had  placed  them  there,  she  as  well  as 
every  one  claiming  through  her  would  be 
absolutely  bound  to  leave  them  there,  and, 
if  the  argument  is  sound,  might  have  been 
restrained  by  an  injunction  from  taking 


down  the  tapestries  on  the  groond  that 
they  were  part  of  the  wall  and  the  build- 
ing. I  altogether  dissent  from  any  such 
suggestion.  The  tenant  for  life  happened 
to  retain  them  there,  and  wished  to  do  so 
during  her  life.  It  is  quite  conceivable 
that  she  might  have  fallen  in  with  better 
specimens  of  tapestry,  and  if  she  had  done 
so  I  think  she  would  have  been  entitled 
at  once  to  remove  those  which  she  had 
already  placed  there  for  the  purpose  of 
replacing  them  by  others,  or  she  might,  if 
she  had  been  tempted  by  an  enluinced 
offer,  have  agreed  to  sell  them,  and  taken 
them  down  for  the  purpose  of  sale.  I  do 
not  think  the  &ct  that  she  would  first 
have  had  to  take  down  the  mouldings  and 
then  to  undo  the  fastening  by  tacks  and 
nails  makes  any  difference  at  all.  I  think 
she  had  a  perfect  right  to  do  it  at  any 
time,  and  I  think  that  right  passed  on  to 
her  executors.  As  a  matter  of  fiict,  she 
made  a  bequest  of  these  tapestries,  and  the 
legatee  has  appeared  here  to  argue  on  hie 
own  behalf.  The  executor  has  also 
appeared.  The  executor  must  be  taken 
to  have  been  supporting  the  legatee,  and 
I  think  they  are  right. 

There  were  one  or  two  other  cases  cited 
by  counsel  for  the  appellant  which  I  have 
not  gone  into  because  it  is  not  necessary 
to  do  so.  The  case  &lls  within  the  broad 
principle  that  decorative  objects — that  is, 
objects  set  up  for  the  purpose  of  oma> 
mentation — Ml  within  the  exception  to 
the  rule  that  things  fixed  to  the  freehold 
must  belong  to  the  owner  of  the  freehold. 
On  that  broad  ground  I  wish  to  decide 
the  case. 

Vauohan  Williams,  L.J. — I  entirely 
agree.  The  question  in  this  case  is  a 
question  with  respect  to  the  right  to 
remove  certain  tapestries  which  have 
been  affixed  to  the  freehold.  I  do  not 
mean  to  say,  and  no  one  would  say,  that 
as  a  matter  of  history  all  the  cases  upon 
the  subject  of  the  removability  of  fix- 
tures are  absolutely  consistent.  They 
are  not.  But  there  is  this  amount  of 
consistency  in  the  cases — that,  starting 
from  the  absolute  rigid  rule  Quicquvi 
planUUur  solo  solo  cedit,  there  has  been  a 
consistent  progress  towards  relaxation  of 
that  rule,  and  it  is  impossible,  according 
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to  my  view,  to  shew  that  there  has  been 
ever  any  substantial  period  of  relaxation. 
Now,  having  said  that,  I  wish  to  add 
that,  as  I  understand  this  case,  this  is  a 
case  in  effect  between  the  executor  of  the 
tenant  for  life  and  the  remainderman,  and 
I  want  to  state  one  fact,  which  is  really 
the  basis  of  my  judgment  so  far  as  I  am 
concerned.  The  matters  in  respect  of 
which  this  question  has  arisen  are  certain 
tapestries — ^that  is,  certain  chattels.  I 
have  not  the  very  fiuntest  doubt  myself 
upon  this  evidence  that  these  tapestries 
or  these  chattels  were  affixed  to  this  free- 
hold for  the  purpose  of  the  enjoyment  of 
these  chattels,  and  in  no  sense  aud  in 
no  way  for  the  improvement  of  the  free- 
hold. 

I  do  not  suppose  that  it  would  be 
denied  that  when  one  has  to  deal  with 
the  question  of  fixtures  it  sometimes 
becomes  a  material  question  to  consider 
the  object-  and  purpose  of  the  annexa- 
tion. That  does  not  mean  to  consider 
the  motive  of  the  person  annexing,  but 
to  consider  the  object  and  purpose  of 
the  annexation^  to  be  inferred  from  the 
circumstances  of  the  case.  That  being 
so,  let  us  see  how  it  is  that  that  question 
csomes  to  be  material.  It  will  not  be 
denied,  and  has  not  been  denied  in 
argument,  that  amongst  the  exceptions 
from  the  rigid  rule  Quicquid  pkmtatur  solo 
solo  cedit  there  come  two  broad  excep- 
tions— one  the  exception  in  respect  of 
trade  fixtures,  the  other  the  exception  in 
respect  of  ornamental  objects  which  have 
been  annexed  in  some  way  or  another  to 
a  freehold.  Counsel  for  the  respondent 
in  his  argument  suggested  that  the  latter 
exception  did  not  apply  excepting  in  the 
case  of  landlord  and  tenant.  Now,  here 
again  is  one  of  the  instances  of  the  pro- 
gression of  the  law;  but  without  con- 
sidering the.  relaxation  in  favour  of  trade 
fixtures — about  which  I  have  not  to  say 
anything,  because  no  such  question  arises 
here — with  regard  to  the  question  of 
ornamental  fixtures,  it  seem  to  me  that 
the  authorities  are  substantially  all  one 
way.  We  find  cases  as  early  as  Squier  v. 
Mayer f  which  was  a  case  between  the 
executors  and  the  heir,  where  the  excep- 
tion in  respect  of  ornamental  fixtures 
was  applied  as  against  the  heir  j  and  what- 


ever may  be  the  position  of  the  remain- 
derman, it  is  at  least  no  better  than  the 
position  of  the  heir.  On  the  contrary, 
the  heir  is  always  supposed  to  be  the 
most  &voured.  I  do  not  consider  it 
necessary  to  go  through  the  various  cases 
in  which  that  exception  has  been  applied 
since  that  time.  All  I  say  is  that,  if  the 
cases  are  looked  at  during  the  whole  of 
the  period  since  Squier  v.  Mayer^  it  will 
be  found  from  time  to  time  that  this 
exception  or  relaxation  in  respect  of 
ornamental  fixtures  has  been  recognised, 
and  also  the  authorities  seem  to  me  to 
make  it  clear  that  it  has  been  recognised 
in  cases  other  than  cases  as  between  land- 
lord and  tenant.  That  being  so,  it  is 
impossible  to  say  that  the  only  matter  to 
be  taken  into  consideration  is  the  qwxmJbwm, 
of  fixture  —  how  much  and  in  what 
manner  the  chattel  has  been  af&xed  to 
the  freehold.  No  one,  of  course,  would 
say  that  that  is  not  a  material  &ct  to  be 
taken  into  consideration.  There  may  be 
such  an  incorporation  of  the  chattel  with 
the  freehold  that  it  might  be  absolutely 
impossible  to  deny  that  the  chattel  has 
become  part  of  the  freehold,  and  abso- 
lutely impossible  to  apply  these  excep- 
tions. Therefore  the  quardum  of  fixture 
is  important.  But  that  is  not  the  only 
fact  that  has  to  be  taken  into  considera- 
tion. One  has  to  ask  oneself.  Is  there 
any  more  fixing  here  than  was  necessary 
for  the  enjoyment  of  the  chattel)  If 
you  have  a  heavy  object  like  a  heavy 
ormolu  clock,  and  you  fix  it  to  the  wall 
of  some  room,  of  course  you  may  have, 
in  order  to  make  it  safe,  to  use  very 
substantial  fixings.  You  may  have  to 
drive  an  iron  bar  right  through  the 
wall  of  the  house  and  to  rivet  it  at  the 
back.  Tou  may  have  to  apply  a  sort  of 
fixing  that  in  many  cases  would  be  con- 
clusive of  incorporation  of  the  chattel  in 
the  freehold ;  but  that  inference  does  not 
arise  the  moment  you  come  to  the  con- 
clusion that  that  fixing  which  was  done 
was  a  fixing  which  was  absolutely  neces- 
sary for  the  enjoyment  of  the  chattel. 
That  seems  to  me  the  right  conclusion 
in  this  case.  The  tenant  for  Hfe  has 
tapestries  —  expensive  tapestries — which 
she  has  bought  and  wishes  to  enjoy,  and 
the  mode  of  enjoying  them  necessarily  is 
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by  hanging  them  on  the  walls  of  the 
house,  and  she  wishes  to  hang  them  in 
such  a  way  that  they  shall  n9t  be  torn. 
To  drive  nails  through  the  tapestry  into 
the  wall  would  spoil  the  tapestry,  and 
make  indelible  marks  all  round  its  edges. 
That  is  avoided  by  putting  laths  or  thin 
pieces  of  wood  against  the  wall,  and  then 
affixing  the  tapestry  to  those  thin  pieces 
of  wood,  which  do  not  tear  the  tapestry, 
whereas  the  use  of  nails  to  affix  the 
tapestry  to  the  wall  would  involve  the 
use  of  much  bigger  nails,  which  would 
tear  the  tapestry.  In  my  judgment,  it 
is  perfectly  obvious  that  everything  which 
was  done  can  be  accounted  for  as  being 
absolutely  necessary  for  the  enjoyment  of 
the  tapestry ;  and  when  I  come  to  that 
conclusion  there  is  an  end  of  the  case  so 
far  as  my  judgment  is  concerned,  not- 
withstanding the  remaining  objections 
that  counsel  urged,  whether  the  objection 
went  to  denying  the  exception  in  favour 
of  ornamental  tapestri^  or  to  denying 
its  application  as  between  tenant  for  life 
and  remainderman.  I  think  when  one 
has  fJEurly  arrived  at  the  conclusion  that 
there  was  only  such  a  fixing  as  was  neces- 
sary for  the  enjoyment  of  the  chattels, 
one  is  bound  to  decide  the  case  in  favour 
of  the  executor  of  the  tenant  for  life. 

I  want  to  say  one  word  about 
D'Eyncovat  v.  Gregory  ^  and  Norton  v. 
Da%kv>ood^  Speaking  for  myself,  I  do 
not  find  that  either  Lord  Homilly  or  Mr. 
Justice  Ohitty  say  one  word  inconsistent 
with  the  principle  which  I  have  sought 
to  apply  in  arriving  at  this  judgment. 
Lord  Romilly  expressly  says,  in  arriving 
at  his  conclusion,  that  it  is  an  inference 
which  he  draws  from  the  particular  facts 
of  that  case,  and  he  says,  "  Unquestion- 
ably, in  coming  to  these  conclusions,  I 
have  not  done  so  with  any  degree  of  con- 
fidence, or  even  of  complete  satis&ction 
to  myself."  He  is  there  speaking  of  ques- 
tions of  fact.  '^  The  evidence,  minute  and 
clear  as  it  is,  cannot  give  the  same  effect 
that  a  personal  examination  might  do; 
but  even  on  a  personal  examination  I 
should  doubt  whether  I  could  come  to  a 
more  accurate  conclusion.  The  best  con- 
clusion I  can  come  to  with  regard  to  the 
articles  I  have  enumerated,  is,  that  they 
seem  to  me  to  belong  to  the  freehold,  and 


to  be  inseparable  from  it."  Tliat  is  to 
say.  Lord  KomOly  concluded,  from  all  the 
facts  of  that  case  that  the  intention  to 
be  inferred  from  the  facts  was  that  the 
tapestries  were  affixed  as  they  were  to 
the  wall  for  the  pmrpoee  of  the  improve- 
ment of  the  freehold,  and  not  for  the 
purpose  of  the  enjoyment  of  the  chattels. 
It  seems  to  me  that  Norton  v.  Daahwood  * 
is  capable  of  precisely  the  same  explana- 
tion. 

Stirlinq,  L.J. — I  am  of  the  same  opi- 
nion. The  question  in  substance  arises 
between  the  tenant  for  life,  Madame  de 
Falbe,  and  the  remainderman  under  her 
former  husband's  will.  Madame  de  Falbe, 
being  tenant  for  life  under  that  will, 
became  possessed  of  certain  valuable 
tapestries  worth,  it  is  stated,  several 
thousands  of  pounds,  and  she  proceeded 
to  affix  them  to  the  walls  of  the  drawing- 
room  of  a  house  of  which  she  was  tenant 
for  life.  She  has  died  and,  the  tapestries 
remaining  so  fixed,  the  question  has 
arisen  between  the  representatives  who, 
it  is  admitted,  stand  in  the  same  position 
as  herself,  and  the  respondent  who  claims 
under  the  person  who  was  entitled  in 
remainder  under  the  husband's  will.  The 
question  is  whether  those  tapestries  still 
form  p«irt  of  the  estate  of  Madame  de 
Falbe,  or  whether  they  pass  to  the  re- 
mainderman as  annexed  to  the  freehold. 

Undoubtedly  the  old  rule  of  common 
law  was  that  whatever  became  affixed  to 
the  freehold  passed  to  the  owner  of  the 
freehold,  but  modifications  have  been  in- 
troduced from  time  to  time  into  that  law. 
The  first  question  which  I  think  deserves 
consideration  is,  what  is  the  ground  on 
which  that  old  simple  rule  has  been 
modified  ?  Now,  I  find  in  a  case  which  I 
have  before  me,  and  which  I  desire  to 
refer  to  on  another  point,  a  statement  on 
that  subject  in  the  judgment  given  by 
Baron  Martin  in  the  Court  of  Exchequer 
which  expresses  so  exactly  what  I  desire 
to  say,  that  I  prefer  to  read  his  judgment 
rather  than  use  any  words  of  my  own.  I 
refer  to  the  case  of  EUiott  v.  Bishop 
[1854],**  where  Baron  Martin  paid  :  "  The 

(13)  24  L.  J.  Ex.  33 ;  10  Ex.  496 ;  and  ia 
Exchequer  Chamber,  sub  nom,  BUhop  v. 
EUiott  [1855],  24  L.  J.  Ex.  229  ;  11  Ex.  113. 
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old  rule  laid  down  in  the  old  books  is, 
that,  if  the  tenant  or  the  occupier  of  a 
Bouse  or  land  annex  anything  to  the 
freehold,  neither  he  or  his  representatives 
can  afterwards  take  it  away,  the  maxim 
being  '  Quioquid  plantetur  solo,  aolo  cedit ' : 
MinahaU  v.  Lloyd  [l837].^«  Bat  as 
society  progressed,  and  tenants  for  lives 
or  for  terms  of  years  of  houses,  for  the 
more  convenient  or  luxurious  occupation 
of  them,  or  for  the  purposes  of  trade, 
afiBxed  valuable  and  expensive  articles  to 
the  freehold,  the  injustice  of  denying  the 
tenant  the  right  to  remove  them  at  his 
pleasure,  and  deeming  such  things  prac- 
tically forfeited  to  the  owner  of  the  fee 
simple  by  the  mere  Act  of  annexation, 
became  apparent  to  allj  and  there  long 
ago  sprung  up  a  right,  sanctioned  and 
supported  both  by  the  Courts  of  Law  and 
Equity,  in  the  temporary  owner  or  occu- 
pier of  real  property  or  hisrepresentative, 
to  disannex  and  remove  certain  articles, 
although  annexed  by  him  to  the  freehold, 
and  these  articles  have  been  denominated 
<  fixtures ' ;  and  the  best  definition  with 
which  I  am  acquainted  is  that  given  in 
the  judgment  of  the  Court  in  HalUn  v. 
RtmdeTy^^  viz.  that  they  are  articles 
which  were  originally  personal  chattels,  and 
which,  although  they  have  been  annexed  to 
the  freehold  by .  a  temporary  occupier,  are 
nevertheless  removeable,  and  of  course 
saleable,  at  the  will  of  the  person  who 
has  annexed  them."  It  will  be  observed 
there  that  the  learned  Judge  says  the 
rule  has  been  relaxed  in  favour  of  both 
tenants  for  life  or  for  terms  of  years,  and 
that  the  objects  to  which  the  rule  relates 
are  those  which  have  been  affixed  to  the 
freehold  *'  for  the  more  convenient  or 
luxurious  occupation  of  them,  or  for  the 
purposes  of  trade."  It  is  not  disputed 
that,  as  between  landlord  and  tenant, 
chattels  annexed  to  the  freehold  for  pur- 
poses of  trade  have  long  been  included  in 
this  exception  to  the  rule.  It  cannot  be 
disputed  that  in  recent  years,  whatever 
may  have  been  the  case  in  former  times, 
objects  which  have  been  affixed  by  way 
of  ornament  to  the  freehold,  as  between 
landlord  and  tenant,  fall  within  the  same 
category.    That    point  is  considered   in 

(U)  6  L.  J.  Ex.  115 ;  2  M.  &  W.  450. 


this  very  case  of  EUiaU  v.  BMop^^^  and 
forms  the  subject  of  an  elaborate  judg- 
ment by  Mr.  Justice  Coleridge,  sitting  in 
the  Court  of  Exchequer  Chamber,  on 
appeal  in  that  very  same  case.  There  the 
Court  came  to  the  clear  conclusion,  citing  a 
judgment  of  Chief  Justice  Dallas  in  Buck- 
land  V.  BuUerfidd  [i82o]  ^^  in  these  terms : 
*'  In  the  progress  of  time  this  rule  has 
been  relaxed " — that  is,  the  old  rule 
Quiequid  plarUatur  solo  solo  cedit — "  and 
many  exceptions  have  been  grafted  upon 
it.  One  has  been  in  favour  of  matters 
of  ornament,  as  ornamental  chimney- 
pieces,  pier  glasses,  hangings,  wainscot 
fixed  only  by  screws,  and  the  like."  So 
that  it  is  clearly  established  that,  as 
between  landlord  and  tenant,  ornamental 
objects  are  included  in  the  exceptions. 
Now  is  there  any  reason  why,  if  orna- 
mental objects  are  included  in  the  ex- 
ceptions as  between  landlord  and  tenant^ 
they  should  not  be  included  in  the  excep- 
tions as  between  tenant  for  life  and  re- 
mainderman) If  we  look  at  the  origin 
of  the  rule  as  stated  in  the  passage  which 
I  have  just  read,  it  seems  to  me  there  can 
be  no  reason  in  such  a  distinction.  The 
origin  of  the  rule  is  stated  to  be  to  prevent 
the  injustice  of  denying  the  tenant,  either 
for  life  or  for  years,  the  right  to  remove 
them  at  his  pleasure,  and  so  practically 
forfeiting  expensive  property  to  the  owner 
of  the  freehold.  If  that  be  a  good  ground 
as  between  landlord  and  tenant,  I  fail  to 
see  why  it  is  not  a  good  ground  for  the 
application  of  the  rule  as  between  tenant 
for  life  and  remaindermen.  So  far  as 
authority  goes,  we  find  the  matter  in  this 
position.  Lord  Hardwicke,  in  the  ye^v 
1751,  dealing  with  a  case  of  trade  fixtures 
— ^namely,  Dudley  (Lord)  v.  Warde  (Lord),^ 
said  :  "  The  case  being  between  executor 
of  tenant  for  life  in  tail,  and  a  remainded 
man,  is  not  quite  fo  strong  as  between 
landlord  and  tenant,  yet  the  same  reason 
governs  it.''  Therefore  he  treats,  as 
regards  trade  fixtures,  the  rule  as  being 
the  same  as  between  landlord  and  tenant 
and  as  between  tenant  for  life  and  re- 
mainderman. It  seems  to  me  that  in  a 
case  of  earlier  date — namely,  Lawton  v. 
Lawton^ — decided   in   1743,   which  was 

(15)  2Br.&  B.  51. 
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also  a  case  of  trade  fixtures,  Lord  Hard- 
wicke  refers  to  the  case  of  ornamental 
fixtures  and  treats  them  as  really  being 
governed  by  the  same  rule.  He  points 
out  that  in  the  old  cases,  *^  so  long  ago  as 
Henry  the  Seventh's  time,  the  Courts  of 
Law  construed  even  a  copper  and  furnaces 
to  be  part  of  the  freehold  " ;  but  he  goes 
on  :  '*  Since  that  time,  the  general  ground 
the  Courts  have  gone  upon  of  relaxing  this 
strict  construction  of  law  is,  that  it  is  for 
the  benefit  of  the  publick  to  encourage 
tenants  for  life,  to  do  what  is  advantageous 
to  the  estate  during  their  term.  What 
would  have  been  held  to  be  waste  in 
Henry  the  Seventh's  time,  as  removing 
wainscot  fixed  only  by  screws,  and  marble 
chimney  pieces,  is  now  allowed  to  be  done." 
That  I  read  as  referring  to  ornamental 
objects,  and  as  shewing  that  Lord  Hard- 
wick  e's  opinion  was  that  ornamental  fix- 
tures stood  in  the  same  position  as  trade 
fixtures  both  as  regards  the  position  be- 
tween landlord  and  tenant  and  that  be- 
tween tenant  for  life  and  remainderman. 

It  appears  to  me,  therefore,  that  both 
on  principle  and  authority  the  exceptions 
from  the  rule  extend  as  well  to  orna- 
mental fixtures  as  to  trade  fixtures.  Now 
what  have  we  here  ?  What  are  the  objects 
as  to  which  the  dispute  arises?  Tapestries, 
which  as  we  can  see  from  the  photographs 
before  us,  are  tapestries  of  an  ornamental 
character,  and  therefore  it  appears  to  me 
that  the  rule  applies  in  this  case.  That 
goes  a  long  way  certainly,  if  not  the  whole 
way,  to  decide  the  case,  but  I  do  not 
desire  to  rest  it  entirely  on  that.  A  case 
which  is  less  favourable  to  the  right  to 
remove  is  the  case  between  heir  and 
executor,  or  between  vendor  and  vendee, 
or  between  mortgagor  and  mortgagee. 
In  those  cases  no  question  of  injustice 
arises ;  there  is  no  injustice  and  no  for- 
feiture of  any  property  when  a  man  owner 
in  fee  affixes  his  own  chattels  to  the  free- 
hold. Therefore,  there  is  no  necessity  for 
introducing  any  relaxation  into  that  rule 
at  all.  But  even  in  such  cases  the  ques- 
tion arises  as  between  heir  and  executor 
as  to  whether  or  no  things  which  are 
originally  chattels  have  or  have  not  be- 
came part  of  the  freehold,  and  as  is  pointed 
out  in  one  of  the  latest  cases  on  the  sub- 
ject— namely,  that  ofHoUandv.  Hodgson  ^* 


—the  question  of  what  constitutes    an 
annexation  sufficient  to  make  the  pro- 
perty part  of  the  land  is  one  which  most 
depend  on  the  circumstances  of  each  case, 
and  mainly  on  two  circumstances  as  in- 
dicating the  intention — ^namely,  the  degree 
of  annexation  and  the  object  of  the  an- 
nexation.   As  regards  the  degree  of  an- 
nexation, that  in  some  cases  is  material, 
as  is  pointed  out  by  the  learned  Judge, 
who  gives  various  examples  in  which  the 
degree  of  annexation  may  be  material. 
As  regards  the  object,  the  main  question 
which  has  to  be  considered  is  whether  the 
object  of  the  annexation  is  to  improve  the 
freehold  to  which  the  annexation  is  made 
or  whether  it  is  for  the  more  complete 
and  better  enjoyment  of  the  chattel  itself. 
Here,  as  I  have  said,  the  chattels  to  be 
enjoyed   are  certain  pieces  of  tapestry. 
How  are  those  to  be  enjoyed)     They 
must,  to  be  enjoyed,  be  made  available 
for  being  seen  by  the  eye,  and  in  order 
that  they  may  be  pr<^)erly  seen  they  must 
be  put  in  a  liarge  room,  being  large  pieces 
of  tapestry.     What  the  lady  did  was  to 
put  them  into  the  best  room  in  the  house 
— namely,   the    drawing-room — and    she 
affixed  them,  no  doubt,  to  the  walls  of  the 
room,  but  she  did  it  in  such  a  wav  that 
the  tapestries  might  be  removed  without 
any  structural  damage — by  which  I  mean, 
not  that  there  may  not  be  some  injury 
done  to  the  plaster  and  so  forth,  but  that 
nothing  is  required  to  be  altered  in  the 
structure  of  the  house.     Nor  was  any- 
thing in  the  structure  of  the  house  really 
altered  when  they  were  put  up.      But 
there  were  certain  additions  made  to  the 
tapestries    themselves    in    the    shape   of 
panels  and  canvas  stretched  upon  them, 
painted  or  dyed  a  suitable  colour  for  the 
enjoyment  of  the  tapestries  themselves,  so 
that  the  accompaniments  might  not  be  an 
eyesore  to  the  beholder.     Looking  at  the 
evidence  as  to  the  mode  in  which  they 
were  affixed,  and  the  position  in  which 
they  were  placed,  and  what  was  done  in 
reference  to  putting  them  up,  I  confess  I 
feel  no   doubt  that  everything  that  was 
done  here  was  done  for  the  better  enjoy- 
ment of  the  chattels,  and  not  to  make  an 
addition  to  the  value,  to  the  extent  of 
many    thousands     of    pounds,    of    this 
mansion-house. 
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I  come,  therefore,  to  the  same  oondu- 
sion  at  which  my  learned  brothers  have 
afrived,  and  I  thmk  this  appeal  ought  to 
l>e  allowed. 

RiGBY,  L.J. — ^The  order  of  Mr.  Justice 
£yrDe  will  be  discharged,  and  a  declara- 
tion made  that  these  seven  pieces  of 
tapestry  were  chattels  and  belonged  to 
the  estate  of  the  tenant  for  life,  and  the 
respondent  must  pay  the  costs  here  and 
in  the  Court  below,  which  will  include 
the  costs  of  the  executors. 

LeveUj  K,C, — The  respondent  claims  an 
enquiry  as  to  the  damage  done  to  the 
inheritance  by  the  removal  of  the  tapes- 
tries— AmoB  cmd  Ferard  on  Fixtures  (3rd 
ed.),  pp.  123,  124.  It  has  cost  the  re- 
spondent 300^.  to  redecorate  the  room. 

B.IGBY,  LJ. — That  represents  expense 
of  redecoration.  There  is  no  waste  here 
for  which  the  respondent  is  entitled  to 
Jbe  compensated.  It  is  not  worth  directing 
an  enquiry  about  the  trifling  damage 
caused  by  taking  down  the  chattel. 
Whether  it  is  10«.,or  l^.,or  30*.,  it  ought 
to  be  arranged  between  you.  The  re- 
spondent is  not  entitled  to  consequential 
damages  for  redecoration. 

Norton^  K,G.y  asked  that  the  costs 
might  indude  the  costs  of  the  shorthand 
note  of  the  judgment  in  the  Court  below. 

RiGBY,  L.J. — These  are  allowed  as 
part  of  the  costs  of  the  appeal  without 
special  mention. 

Appeal  aUowed. 

Solicitors — Bowcliffes,  Bawle  &  Co.,  for  ap- 
pellant; Lake,  Sbaw-Mackenzie  Sc  Co.,  for 
executors ;  Hadden-Woodward  &  McLeod,  for 
remainderman. 

[Reported  by  A,  Cordery^  Esq,, 
JBarritter-at-Zaw. 


Buckley,  J. ' 

1901. 
Jan.  25,  29.  . 


BBYEBLYy  In  re ; 

WATSON  V,  WATSON. 


Executor  —  Tnutee  —  Witt  — Trust  far 
Sale  and  Conversion — Shares  of  Residue — 
Appropriation  of  Specific  Assets — Chattels 
Real^Land  Transfer  Act,  1897  (60  <fc  61 
Viet.  c.  65),  s,  4,  sub-s.  1. 

Tlie  principle  upon  which  the  rule,  that 
under  a  vnU  containing  a  trust  for  sale  cmd 
conversion  executors  and  trustees  are  en- 
titled to  appropriate  specific  assets  to 
answer  shares  of  residue,  proceeds  is  that 
it  must  be  competent  for  executors  and 
trustees  to  agree  with  the  beneficiary  that 
they  loill  seU  the  particular  assets  to  the 
beneficiary  and  set  off  the  amount  against 
the  m>oney  which  they  would  otherwise  have 
to  pay  to  him,  and  that  it  is  not  necessary 
for  them  to  go  through  the  form,  of  first 
converting  the  assets  and  then  handing 
over  to  the  beneficiary  the  mon^  which  the 
beneficiary  may  be  dtsirous  of  immediately 
reinvesting  in  the  very  assds  which  have 
just  been  sold.  The  doctrine,  ^erefore^  of 
appropriation  is  not  confined  to  pv/re  per- 
sonal estate,  but  extends  to  chattels  real  amd 
also  to  real  estate  which  is  subject  to  a  trust 
for  sale  and  conversion. 

Although  section  4,  suh-sectuni  \  of  the 
Land  Transfer  Act,  1897,  applies  as  weU 
to  personal  as  to  real  estate,  it  has  not  taken 
away  from  executors  and  trustees  the  power 
of  appropriation  which  existed  before  the 
Act,  at  all  events  in  cases  where  there  is  a 
trust  for  sale  and  conversion. 

Adjourned  summons. 

Susan  Beverly,  by  her  will  dated 
June  26,  1899,  appointed  her  sister,  the 
plaintiff  Euphemia  Watson,  and  the  plain- 
tiff Kandle  Fynes  Wilson  Holme  execu- 
tors and  trustees  thereof,  and  after  making 
certain  pecuniary  and  specific  bequests 
and  reciting  that  under  the  will  of  her 
late  husband  Alfred  Beverly,  dated  in 
1892,  and  under  her  marriage  settlement 
dated  in  1882,  she  had  certain  powers  of 
appointment,  she  in  exercise  of  those 
powers  of  appointment  appointed  that  all 
the  property  subject  thereto  should  be 
transferred  to  the  trustees  of  her  will,  and 
she  directed  that  they  should  hold  the 
same  and  all  other  property  of  which  she 
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should  die  possessed  upon  trust  to  sell, 
call  in,  and  convert,  with  powor  to  post- 
pone, and  out  of  the  moneys  to  arise  from 
such  sale,  calling  in,  and  conversion  to 
hold  the  net  residue  thereof,  after  pay- 
ment thereout  of  her  funeral  and  testa- 
mentary expenses  and  dehts  and  other 
payments  directed  hy  her  will,  upon  trust 
to  divide  the  same  into  nine  equal  parts 
and  to  pay  two  of  such  equal  ninth  parts 
to  the  plaintiff  Euphemia  Watson,  and 
two  other  equal  ninth  parts  to  her  sister 
the  defendant  Qrace  Watson,  and  two 
other  equal  ninth  parts  to  the  defendant 
Emily  Jane  Watson,  and  to  hold  the 
three  remaining  ninth  parts  upon  the 
trusts  therein  contained.  The  testatrix 
then  settled  the  three  ninth  parts  as  to 
one  ninth  part  upon  trusts  for  the  benefit 
of  her  brother  the  defendant  John  Watson 
and  his  children,  as  to  another  one  ninth 
part  upon  trusts  for  the  benefit  of  her 
sister-in-law  Mabel  Watson,  the  wife  of 
her  brother  Frank  Hilton  Watson,  and 
her  children,  and  as  to  the  remaining  one 
ninth  part  upon  trusts  for  the  benefit  of 
her  sister  the  defendant  Elizabeth  Sophia 
Annesley  and  her  husband  and  children. 
The  will  contained  a  power  to  appropriate 
funds  to  answer  annuities,  but  no  power 
to  appropriate  specific  assets  to  answer  the 
ninth  shares  in  the  residue. 

The  testatrix  died  on  July  11,  1899. 

All  the  debts,  testamentary  and  funeral 
expenses,  and  liabilities  of  the  testatrix, 
and  the  legacies  (except  a  certain  annuity 
of  400/.)  bequeathed  by  the  will  had  been 
paid  or  provided  for,  and  the  residue  of 
her  estate  amounted  to  about  110,000/. 

The  residuary  estate  comprised  {inUr 
alia)  certain  leasehold  houses  and  a  rever- 
sionary interest  in  a  sum  of  stock  which 
the  trustees  proposed  to  appropriate  at 
valuations  amongst  the  beneficiaries  in- 
stead of  selling. 

The  plaintiff  Euphemia  Watson  had 
agreed  to  accept  a  leasehold  public-house 
known  as  the  Artesian  Arms,  and  three 
leasehold  houses  in  Porchester  Terrace, 
Paddington,  at  a  valuation  of  3,050/.,  on 
account  of  and  in  part  satisfaction  of  her 
two  ninth  shares  of  the  residuary  estate. 
Thedefendant  Grace  Watson  was  willing  to 
accept  a  leasehold  house.  No.  22  Hamilton 
Terracei  at  a  valuation  of  2,300/.  on  ac- 


count of  and  in  part  satis&ction  of  her 
two  ninth  shares  in  the  residuary  estate. 
The  defendant  Emily  Jane  Watson  had 
agreed  to  accept  a  reversionary  interest  in 
a  sum  of  1,180/.  Great  Indian  Peninsular 
Railway  Co.  Guaranteed  5  per  cent.  Stock 
at  a  valuation  of  1,222/.,  on  account  of 
and  in  part  satisfaction  of  her  two  ninth 
shares  in  the  residuary  estate. 

The  plaintiffs  were  of  opinion  that  it 
would  be  beneficial  to  the  estate,  as  saving 
the  costs  of  sale,  to  make  such  appropria- 
tion at  the  above  valuations,  and  took  oat 
the  present  summons  asking  for  the  deter- 
mination by  the  Court  of  the  following 
questions:  (1)  Whether,  notwithstanding 
the  trust  for  sale  and  conversion,  the 
plaintiffs,  as  trustees  of  the  residuary 
estate,  might  lawfully  appropriate  the 
leasehold  houses  and  reversionary  interest 
on  account  of  and  in  part  satisfaction  of 
the  respective  two  ninth  shares  of  the 
plaintiff  Euphemia  Watson,  the  defendant 
Grace  Watson,  and  the  defendant  Emily 
Jane  Watson  of  the  residuary  estate;  and 
(2)  whether  the  plaintiffs  might  appro- 
priate other  assets  of  the  testatrix  being 
of  a  nature  authorised  by  the  will  or  by 
law  as  trust  investments  towards  satisfac- 
tion at  a  proper  valuation  of  the  shares 
of  other  beneficiaries  in  the  residuary 
estate  under  the  wil]. 

R,  B.  Tardlei/^  for  the  summons. — 
Executors  have  power  to  appropriate 
specific  assets  to  answer  shares  of  residue 
—EllioU  V.  Kemp[lSAoy  NickeU^  In  re: 
Nickels  V.  Nickels  [IS^Sy  Lepine,  In  re  ; 
DowseU  V.  Culver  [lS9lJ,^  Brooks,  In  re  ; 
Coles  V.  Davis  [l897],^  and  Richardson,  In 
re;  Morgan  v.  Richa/rdson  [l896].* 

It  is  true  that  in  all  those  cases  the 
appropriation  was  of  personal  estate  ;  but, 
for  purposes  of  appropriation,  it  is  sub- 
mitted that  no  distinction  exists  between 
pure  personalty  and  chattels  real,  and  that 
the  doctrine  of  appropriation  applies  to 
chattels  real. 

The  doctrine  proceeds  upon  the  ground 
of  convenience.    The  appropriation  is  ia 

(1)  10  L.  J.  Ex.  321 ;  7  M.  &  W.  306,  313. 

(2)  67  L.  J.  Ch.  406  ;  [1898]  1  Ch.  630. 

(3)  61  L.  J.  Ch.  163  ;  [1892]  1  Ch.  210. 

(4)  76  L.  T.  771. 

(5)  65  L.  J.  Ch.  512 ;  [1896]  1  Ch.  512. 
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effect  the  result  of  an  agreement  between 
the  executor  and  the  beneficiary,  under 
which  the  beneficiary  takes  the  specific 
property  instead  of  the  proceeds.  In  the 
case,  no  doubt,  of  settled  shares  an  exe- 
cutor can  only  appropriate,  an  inyeetment 
which  is  authorised  by  the  will  or  settle- 
ment; but  no  such  restriction  exists 
where  the  share  is  not  settled  and  the 
beneficiary  is  9ui  juris.  It  is,  however, 
suggested  in  Brickdale  a7hd8hddon*B  Land 
Transfer  Acts,  p.  275,  that  the  effect  of 
section  4  of  the  Land  Transfer  Act,  1897,^ 
is  that,  in  the  absence  of  any  provision  in 
the  will  of  a  testator  dying  after  Decem- 
ber 31,  1897,  excluding  the  operation  of 
the  section,  the  executors  cannot  be 
advised  to  execute  the  powers  of  appro- 
priation which  they  formerly  enjoyed,  but 
must  conform  strictly  to  the  terms  of 
the  section.  But  it  is  to  be  observed 
that  the  section  refers  to  ^'prescribed 
provisions,"  presumably  meaning  thereby 
rules  to  be  made  under  section  22  of 
the  Act;  but  as  no  rules  applying  to 
this  subject  have  yet  been  made,  the 
procedure  of  section  4  is  not  available. 
Having  regard  to  the  marginal  note,  the 
operation  of  the  section  is  to  be  confined 
to  real  estate,  and  it  was  not  intended  to 
supersede  the  power  to  appropriate  given 
under  the  old  law.  In  any  case,  it  is 
submitted  that  the  power  conferred  by 
the  section  is  cumulative.    The  plaintiffs 

(6)  The  Land  Transfer  Act,  1897,  s.  4,  snb-s.  (1), 
enacts  that :  **  The  personal  representatives  of 
a  deceased  person  may,  in  the  absence  of  any 
express  provision  to  the  contrary  contained  in 
the  will  of  snch  deceased  person,  with  the  con- 
sent of  the  person  entitled  to  any  legacy  given 
by  the  deceased  person  or  to  a  share  in  bis  resi- 
duary estate,  or,  if  the  person  entitled  is  a  lunatic 
or  an  in&nt,  with  the  consent  of  his  committee, 
trustee,  or  guardian,  appropriate  any  part  of 
the  residuary  estate  of  the  deceased  in  or 
towards  satisfaction  of  that  legacy  or  share, 
and  may  for  that  purpose  value  in  accordance 
with  the  prescribed  provisions  the  whole  or  any 
part  of  the  property  of  the  deceased  person  in 
Each  manner  as  they  think  lit.  Provide  that 
before  any  such  appropriation  is  effectual,  notice 
of  such  intended  appropriation  shall  be  given  to 
all  persons  interested  in  the  residuary  estate, 
any  of  whom  may  thereupon  within  the  pre- 
scribed time  apply  to  the  Oourt,  and  such 
valuation  and  appropriation  shall  be  conclusive 
save  as  otherwise  directed  by  the  Court." 
YOL.  70 — Chakc. 


have  therefore  power  to  ma^e  the  pro- 
posed appropriations. 

Stanley  Fisher,  for  the  defendants 
Elizabeth  Sophia  Annesley  and  her 
infant  children. — ^There  is  no  reported 
case  in  which  the  Court  has  sanctioned 
the  appropriation  by  executors  of  chattels 
real  to  answer  a  legacy,  and  it  is  therefore 
presumed  that  no  power  to  make  such 
appropriation  ever  existed.  But  assumiog 
that  this  power  was  originally  possessed 
by  executors,  it  has  been  either  super- 
seded altogether  by  section  4  of  the  Act 
of  1897,  or  else  the  section  prescribes  a 
mode  of  procedure  which  must  be  observed. 
The  section  applies  to  all  property  which 
vests  in  the  executors,  including  shares, 
stocks,  <fec.,  and  there  can  be  no  valid  appro- 
priation unless  the  procedure  prescribed  by 
the  Act  is  followed.  If  the  leaseholds  pro- 
posed to  be  appropriated  had  been  regis- 
tered leaseholds,  the  executors  would  have 
been  bound  under  section  4,  sub-section  ^ 
of  the  Act  to  comply  with  the  provisions 
of  the  Act. 

[He  also  referred  to  the  Land  Transfer 
Rules,  1898,  rule  130,  and  form  47.] 

E.  B.  Tardley,  in  reply,  referred  to  the 
definition  of 'Mand"  in  section  4  of  the- 
Land  Transfer  Act,  1875. 

[Buckley,  J.,  referred  to  section  24,> 
sub-section  1  of  the  Act  of  1897.] 

Cur.  adv.  vuU. 

Jan.  29. — Bugklkt,  J.,  stated  the  facta 
and  continued :  The  cases  are  numerous 
in  which  it  has  been  held  that  executors 
and  trustees  have  power  to  appropriate 
personal  estate  under  such  circumstances 
as  arise  in  this  case.  For  instance, 
in  JSUioU  v.  Kemp  ^  appropriation  of 
furniture;  in  Barclay  v.  Owen  [1889]'' 
appropriation  of  a  mortgage  debt;  in 
LepinOf  In  re  ;  DowseU  v.  GvJmt^  appro- 
priation again  of  a  mortgage  debt;  in 
Bichardsonf  In  re;  Morgan  v.  Riohardsan^^ 
appropriation  of  stock  in  a  brewery  com- 
pany; in  Brooks,  In  re;  Coles  v.  Davis^^ 
appropriation  of  shares  in  a  brewery  com- 
pany; in  Nickels,  In  re;  Nickels  v. 
Nu^ls,^  appropriation  of  stock ;  and  in 
Waters,  In  re;  Frestan  v.  Waters  [i889],' 

(7)  60  L.  T.  220. 

(8)  24  L.  J.  N.C.  36 ;  W.  N.  (1889).  39. 

X 


Digitized  by 


Google 


298 


CHANGEBT  DIYISIOH. 


[1901 


Beyeblt,  In  be. 


appropriation  of  mortgages  and  other 
secunties,  were  all  held  to  be  valid.  In 
some  of  those  cases  there  was  a  trust  for 
conversion  ;  in  others  there  was  not. 
There  was  no  trust  for  conversion  in 
BUioU  V.  Kemp  ^  or  in  Rushardaon,  In  re; 
Morgan  v.  Richardeon^^  or  in  Borden/  v. 
Owen  J  In  each  of  the  other  cases  there 
was  a  trust  for  conversion.  Counsel  have 
not  referred  me  to,  and  I  have  not  found, 
any  case  relating  to  appropriation  of 
chattels  real.  The  question  I  have  to 
determine  is  whether  under  circumstances 
8uch  as  these  a  valid  appropriation  can  be 
made  of  chattels  real. 

Now  in  order  to  determine  that,  I  ask 
myself  what  is  the  principle  upon  which 
appropriation  is  proper.  Where,  as  in 
Richardson^  In  re  ;  Morgan  v.  Richcwdeon,^ 
there  is  no  trust  to  convert  but  simply  a 
gift  of  property  amongst  certain  parties, 
appropriation  would  seem  easy ;  the  parties 
are  to  have  the  property  unconverted, 
and  the  executors  must  arrive  at  equality 
as  best  they  can.  Where  there  is  a  trust 
for  conversion,  what  is  the  principle  f 
Under  a  trust  for  conversion  each  person 
is  entitled  of  course  to  money,  and  the 
principle  I  apprehend  is  this — that  where 
the  trustee  is  directed  to  convert  and  to 
pay  the  beneficiary  money,  it  must  be 
competent  for  him  to  agree  with  the  bene- 
ficiary that  he  will  sell  the  beneficiary  the 
property  against  the  money  which  other- 
wise he  would  have  to  pay  to  him ;  but  it 
is  not  necessary  to  go  through  the  form 
of  first  converting  the  property,  and  then 
giving  the  beneficiary  the  money  which 
the  beneficiary  may  be  desirous  immedi- 
ately to  reinvest  in  the  property  which 
has  just  been  sold. 

Now,  when  I  look  at  the  authorities,  it 
seems  to  me  that  that  is  the  principle 
upon  which  this  proceeds.  That  is  to  be 
found  most  plainly,  I  think,  in  the  case 
of  Lepine,  In  re;  Dowaett  v.  Culver? 
The  appropriation  there  was  of  a  mort- 
gage debt.  Lord  Lindley  puts  it  upon 
this  principle.  Ho  says  :  ''  If  the  assets 
are  amply  sufficient  to  satisfy  the  other 
five-sixths,  why  cannot  one  legatee  at 
once  say,  '  I  will  not  trouble  you  to  turn 
my  share  into  cash ;  give  me  something 
instead  of  it  which  I  will  take ' " ;  and 
again :  *'  The  executor  might  have  said 


to  the  legatee,  ^  I  can  sell  you  this  mort- 
gage for  700Z.  Will  you  buy  it,  and  will 
you  agree  to  set  off  your  legacy  against 
the  purchase-money  1 '  All  that  might 
have  been  gone  tlurough;  but  the  sub- 
stance of  that  has  been  done."  Lord 
Justice  Bowen  says:  "It  cannot  be 
doubted  that  the  executor  might  have 
sold  the  mortgage  by  private  contract  &yr 
what  it  was  worth.  It  cannot  be  doubted 
that  he  might  sell  it  to  the  legatee,  and 
agree  to  set  off  the  purohase-money  a^unst 
the  legacy;  and  then  he  might  further 
agree  with  the  legatee  that  he  should  hold 
the  legal  estate  for  him.  The  whole  of 
that  can  be  put  in  a  short  compass,  and 
it  is  exactly  what  has  been  done " ;  and 
Lord  Justice  Fry  says:  "there  is  no 
objection  whatever  to  their  "  (that  is,  the 
trustees)  "entering  into  arrangements 
which  are  of  the  nature  of  the  enle  of  a 
particular  aaset,  which  ihey  are  bound  to 
convert,  to  a  cea^i  que  truaty  setting  off 
the  purchase-money  for  the  asset  against 
the  portion  which  the  eeshd  que  truai  is 
entitled  to  in  the  testator's  estate."  I 
apprehend,  therefore,  that  the  true  prin- 
ciple is,  that  where  there  is  a  trust  for 
sale  and  conversion  it  is  competent  to  the 
executor  and  trustee  to  say  to  a  person 
who  is  entitled  to  the  proceeds  of  the 
conversion:  "I  will  agree  with  you  to 
give  you  this  asset  without  converting  it 
in  satisfaction  pro  tanto  of  the  money 
which  would  be  coming  to  you  if  I  con- 
verted it."  Moreover,  that  principle  would 
not  be  necessarily  confined  to  the  case 
where  there  was  a  trust  for  sale  and  con- 
version, for  it  may  be  that  the  circum- 
stances would  be  such  that  the  executor 
would  be  bound  to  turn  assets  of  the  tes- 
tator into  money  and  apply  it  to  the 
legacy  in  ordinary  course  of  administra- 
tion, apart  from  any  trust  for  sale  and 
conversion ;  but  where  there  is  a  trust 
for  sale  and  conversion,  as  here,  then  it 
seems  to  me  the  matter  ia  plain. 

Now,  if  that  is  the  principle,  it  is 
obvious  that  the  doctrine  of  appropria- 
tion is  not  confined  to  pure  personal 
estate,  but  extends  to  chattels  real,  and 
extends  also,  I  conceive,  to  real  estate 
which  is  subject  to  a  trust  for  sale  and 
conversion.  There  is  no  difference  in 
principle.     The  only  question  would   be 
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whether  under  the  old  law  the  executor 
woald  have  the  control  of  the  real 
estate  so  as  to  hand  it  over.  Here 
there  is  a  trust  for  sale  and  conversion. 
It  appears  to  me  that  it  is  competent  for 
the  executors  to  agree  with  the  cestuia  qua 
Iruii  to  appropriate  to  their  shares  of  the 
residuary  estate  the  leaseholds  uncon- 
verted. 

But  then  a  question  has  been  raised 
whether  that  state  of  the  law  has  been 
altered  by  section  4,  sub-section  1  of  the 
Land  Transfer  Act  of  1897.  It  has  been 
argued  before  me  that,  having  regard  to 
the  connection  in  which  section  4  of  that 
Act  is  found,  it  is  to  be  t^ad  as  con- 
fined to  real  estate,  and  does  not  extend 
to  chattels  real.  I  do  not  think  that  con- 
tention can  be  maintained  When  I  look 
at  section  4  I  find  that  the  language  is 
this :  that  ''  The  personal  representatives 
of  a  deceased  person  may,  in  the  absence 
of  any  express  provision  to  the  contrary 
contained  in  the  wDl  of  such  deceased 
person,  with  the  consent  of  the  per- 
son entitled  to  any  legacy  given  by 
the  deceased  person  or  to  a  share 
in  his  residuary  estate  " — residuary  estate 
there  must  mean  residuary  estate 
whether  it  be  personal  or  whether  it  be 
real ;  it  cannot  be  confined  to  real  estate 
— "  appropriate  any  part  of  the  residuary 
estate  of  the  deceased  in  or  towards  satis- 
&ction  of  that  legacy."  It  Seems  to  me 
that  the  reraduary  estate  there  must  mean 
what  it  has  meant  before ;  it  must  mean 
any  residuary  estate,  be  it  personal  or  be 
it  real  estate.  So  that  I  think  that  sec- 
tion 4,  sub-section  1  of  the  Land  Transfer 
Act  applies,  as  fisir  as  it  is  applicable  at 
all,  to  the  present  state  of  things. 

Then  the  argument  presented  to  the 
Court  was  that,  having  regard  to  section  4, 
sub-section  1  of  the  Land  Transfer  Act, 
1897,  the  power  of  appropriation  which 
existed  before  the  Act  was  done  away 
with,  and  that  an  executor  must  now 
follow  the  provisions  of  the  Act  as  to 
certain  notices  and  the  like,  and  that 
unless  he  did  so  he  could  not  appropriate 
At  all  It  seems  to  me  that  that  is  an 
argument  which  cannot  prevail.  If  the 
principle  be  such  as  I  have  stated,  that 
under  a  trust  for  sale  and  conversion 
you  may  give  the  beneficiary  the  property 


in  satisfaction  pro  tanto  of  the  money 
which  would  be  coming  to  him  if  you 
did  convert,  I  do  not  see  that  the  Act 
has  done  anything  to  take  that  away.  The 
Act  may  have  some  application  to  cases 
in  which  there  is  no  trust  for  sale  and 
conversion,  where  you  are  going  ta 
appropriate  under  such  circumstances  as 
in  Rtchar(Uon,  In  re;  Morgan  v.  Richard- 
8on,^  As  to  that  I  say  nothing.  It  ia 
quite  sufficient  for  me  to  deal  with  the 
case  before  the  Oourt.  Where  there  is  a 
trust  for  sale  and  conversion,  I  do  not  see 
that  that  section  of  the  Land  Transfer  Act 
has  made  any  difference  to  that  which  was 
the  power  before. 

Under  those  circumstances  it  seems  to 
me  that  the  executors  and  trustees  of  this 
will  have  power  to  appropriate  these  par- 
ticular portions  of  the  estate  towards 
satisfaction  of  these  shares.  That  answers 
the  first  question  upon  the  summons 
which  is  addressed  to  the  three  shares 
of  Euphemia,  Grace,  and  Emily,  who 
take  absolutely.  They  have  power  to 
consent  to  the  appropriation,  and  if  they 
do  consent  well  and  good.  But  the  second 
question  relates  to  the  three  ninth  shares 
which  are  settled.  As  to  these  a  different 
principle  comes  in.  The  trustees  of  the 
settled  shares  can  only  consent  to  take  in 
satisfaction  of  what  is  given  to  them  such 
investments  as  are  authorised  by  the 
instrument  which  creates  the  settlement. 
This  will  contains  certain  clauses  as  to 
investment,  and  there  cannot,  I  appre- 
hend, be  appropriated  to  those  thi-ee  ninth 
shares  any  investments  which  do  not  fall 
within  the  scope  of  the  investments 
allowed  by  the  will.  Subject  to  that,  I 
think  appropriation  may  be  made  under 
the  settlement. 


Solicitors— Godden,  Son  &  Holme,  for  all 
parties. 

[Reported  hy  W.  Ivimcy  CooJt,  Esq., 
BarrUter'Ot'Law, 
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KITE,  In  re;  white  v, 

EDMOND. 


Evidefnce — Presumption — Woman  Fast 
Child-bearing  —  Widow  Aged  Fifty-six 
Years  and  Three  Months, 

The  Court  treated  as  past  child-hearing 
a  widow  aged  fifty-six  yeofrs  and  three 
months  who  had  been  ma^rriedfor  ttoenty- 
four  years  and  had  immediately  after  the 
marriage  had  one  chUd. 

The  cases  of  presumption  against  child- 
bearing  in  the  case  of  a  spinster  are  equally 
applicable  to  the  case  of  a  undow  who  has 
had  a  child, 

Croxton  v.  May  (9  Ch.  D.  388)  and 
Hocking,  In  re;  Michell  v.  Loe  (67 
L.  J.  Ch.  662  ;  [1898]  2  Ch.  567),  distin- 


Adjoumed  summons. 

William  White,  who  died  on  January  10, 
1885,  by  his  will  dated  August  1,  1879, 
Bpecificolly  bequeathed  to  his  trustees 
certain  leasehold  premises  in  Tooke  Street 
and  West  Ferry  Road,  Millwall,  Poplar, 
upon  trust  to  pay  or  otherwise  permit  his 
daughter  Anna,  the  wife  of  John  Howard 
White,  to  receive  and  take  the  rents  and 
profits  thereof  for  and  during  the  term  of 
her  natural  life  for  her  sole  and  separate 
use  and  benefit,  and  upon  her  decease  the 
testator  directed  his  trustees  to  stand  and 
be  possessed  of  the  last-mentioned  pre- 
mises in  trust  for  all  the  children  of  his 
daughter  Anna  who  should  live  to  attain 
the  age  of  twenty-one  years,  and  if  more 
than  one  in  equal  shares. 

Anna  White  was  born  on  November  15, 
1844;  and  on  March  10,  1866,  she 
married  J.  H.  White,  with  whom  she 
lived  down  to  his  death  on  August  15, 
1890.  There  was  only  one  child  of 
the  marriage — namely,  J.  W.  G.  White, 
who  was  bom  on  June  1,  1866,  and  was 
therefore  of  the  age  of  thirty-four  years 
or  thereabouts. 

This  was  an  originating  summons 
taken  out  by  Anna  White  and  J.  W,  G. 
White  against  the  surviving  trustee  of  the 
will  asking  {inter  alia)  for  a  declaration 
that  upon  the  true  construction  of  the 
will,  in  the  events  which  had  happened, 
the  plaintiffs  were  between  them  abso-  . 


lutely  entitled  to  the  leasehold  premiaefr 
by  the  will  specifically  bequeathed  in  trust 
for  the  plaintiff  Anna  White  and  her 
children,  and  that  the  defendant,  as  trus- 
tee of  the  will,  might  be  ordered  or 
authorised  to  assign  the  'same  to  the 
plaintifGs  or  as  they  might  direct. 

At  the  time  of  the  present  application 
the  plaintiff  Anna  White  was  of  the  age- 
of  fifcy-six  years  and  three  months,  and  a 
widow. 

E.  Terrell,  K,C,,  and  J,  Bacon,  for  the 
summons.  —  The  plaintiff'  Anna  White 
being  a  widow  of  the  age  of  fifty-six 
years  and  three  months,  the  Court  wiU 
presume  that  she  is  past  child-bearing — 
Eaynes  v.  Haynes  [lS66],^  Widdow^s- 
Trusty  In  re  [l87l],«  Millner's  EskUe,  In 
re  [1872],*  Madsn  v.  Taylor  [l876],*^ 
Davidson  v.  Kimpton  [l88l],^  Browne  v.. 
Wamoek  [l880],*^  and  Forty  v.  Reay.'' 

[BacKLET,  J.,  referred  to  Edwards  v. 
Tuck  [l856],8j 

Croxton  v.  May  [i878],^  in  which  the^ 
Court  refused  to  make  the  presumption 
in  the  case  of  a  married  woman  aged 
fifty- four  years  and  six  months,  is  dis- 
tinguishable on  the  ground  that  the 
married  woman  there,  although  married 
for  seventeen  years,  had  only  liv^d  with 
her  husband  for  three  years  of  that 
period.  The  decision  in  Hocking ,  In  re  ; 
Michell  V.  Loe  [l898],^®  proceeded  upon  a 
totally  different  principle  from  that  in 
the  other  cases  referred  to — namely,  that 
where  property  is  given  to  B  in  the 
event  of  A  having  a  child  the  Court  will 
not  enter  into  the  question  of  A  being 
past  child-bearing  for  the  purpose  of  de- 
priving B  of  the  chance  of  becoming 
entitled  to  the  property. 

The  present  case  is  clearly  within  the 
authorities,  and,  that  being  so,  the  plain- 
tiffs are  between  them  absolutely  entitled 

(1)  35  L  J.  Ch.  303,  and  see  cases  cited  in 
note. 

(2)  40  L.  J.  Ch.  380 ;  L.  R.  11  Eq.  408. 

(3)  42  L.  J.  Ch.  44 ;  L.  R.  14  Bq.  245. 

(4)  46  L.  J.  Oh.  569. 
(6)  18  Ch.  D.  218. 

(6)  7  L.  R.  Ir.  3. 

(7)  Cited  in  Dart  V.  k  P.  (5th  ed.),  p.  345. 

(8)  23  Beav.  268. 

(9)  9  Ch.  D.  388. 

(10)  67  L.  J.  Ch.  662 ;  [1898]  2  Ch.  667. 
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to  the  leaseholds  and  to  have  them  as- 
signed to  them  by  the  trustee. 
HomeU^  for  the  trustee. 

Buckley,  J.,  stated  the  facts,  and  con- 
tinued :  A  number  of  cases  have  been 
cited,  but  the  material  ones,  to  my  mind, 
are  these :  Haynes  v.  ffayneSj^  where  it 
was  presumed  that  a  spinster  aged  fifty- 
three  years  and  two  months  was  past  the 
age  of  child-bearing ;  but  the  headnote  to 
the  report  adds  the  query  '^  whether  this 
age  is  not  too  low  " ;  Wtddow'a  Trtuty  In 
^,*  where  Vice- Chancellor  Malins  made 
the  presumption  in  the  case  of  a  widow 
<aged  fifty-five  years  and  four  months  who 
had  never  had  any  children,  and  in  the 
case  of  a  spinster  aged  fifty-three  years 
and  nine  months ;  MUlner'a  JSsUUe^  In  re,^ 
where  the  age  of  the  lady  was  forty-nine 
years  and  nine  months,  and  the  husband 
(was  still  living,  and  she  had  never  had  a 
4^ild.  The  marriage  had  taken  place  in 
1846,  and  the  decision  was  pronounced  in 
1872,  so  that  there  had  been  twenty-six 
jears  of  married  life,  no  issue,  and  the 
husband  was  still  living;  Davidson  v. 
JCimpUm^^  where  the  lady  was  a  spinster 
-of  the  age  of  fifty- four ;  Lyddon  v.  EUison 
{l854],*^  where  the  lady  was  a  spinster, 
and  fifty- six  years  of  age.  It  will  be 
•observed  that  in  all  the  cases  to  which 
I  have  referred  the  ages  were  less  than 
that  of  the  lady  in  the  present  case ;  but 
'it  will  also  be  observed  that  I  have  not 
'mentioned  any  case  of  a  widow  who  had 
•had  a  child.  One  case  was  that  of  a 
widow,  but  she  had  never  had  any  chxl- 
^reti—Widd(nD*8  Trusty  In  re^ ;  and  there 
•was  one  case  in  which  the  marriage  was 
still  subsisting — MiUner^s  Estate,  In  re.* 
In  these  circumstances  I  have  to  consider 
whether  the  cases  relating  to  spinsters  do 
not  equally  apply  to  widows  who  have  had 
children.  The  only  difference  that  occurs 
.to  me  is  that  there  is  nothing  to  shew  in 
-the  case  of  spinsters  whether  they  are  or 
have  been  capable  of  child-bearing,  while 
in  the  case  of  a  widow  who  has  had 
>a  child  there  is.  On  the  other  hand, 
if  there  has  been  a  long  lapse  of  time 
since  the  birth  of  a  child,  as  in  this  case — 
.twenty  three  years  —  the  presumption 
would  be  that  the  capacity  of  child-bearing 
<11)  19  Beav.  565. 


has  ceased.  It  ^eems  to  me  that  I  can  apply 
the  principle  of  the  cases  relating  to 
spinsters  to  widows  who  have  had  chil- 
dren. 

It  is  said  that  there  are  two  cases  to  the 
contrary.  One  is  Croxton  v.  May,^  which 
seems  to  me  to  be  distinguishable.  There  the 
age  of  the  lady  was  fifty- four  years  and  six 
months,  and  there  is  a  substantial  difi'erence 
between  that  case  and  the  present  one. 
The  lady  had  never  had  any  children,  but 
the  married  life  had  only  subsisted  in 
reality  for  three  years,  although  she  had 
been  actually  married  for  seventeen  years, 
and  under  those  circumstances  the  Court 
of  Appeal  held  that  the  incapacity  to  bear 
children  had  not  been  satisfactorily  proved. 
I  do  not  think  that  decision  is  applicable  to 
the  present  case.  The  other  case  is  Hocking ^ 
Inre,^^  which  is  a  case  of  very  genetal  ap- 
plication to  cases  to  which  it  is  applicable, 
if  I  may  use  such  an  expression.  The  pro- 
position there  laid  down  by  the  Court  of 
Appeal  was  that  the  Court  will  not  de- 
prive a  living  person  of  a  possible  interest. 
Lord  Lindley  says :  «•  If  property  is  given 
to  A.  in  the  event  of  B.  having  no  chil- 
dren, can  A.  claim  that  property  before 
the  death  of  B.  t  My  answer  is.  No, 
neither  at  law  nor  in  equity,  unless  B.'s 
possible  child  is  the  only  person  who  can 
deprive  A,  of  the  property.  When  that 
is  the  case,  the  Court  of  Chancery  has 
ordered  funds  under  its  control  to  be  paid 
to  A.  when  satisfied  that  B.,  owing  to  her 
age,  can  have  no  child."  The  case  before 
me  is  exactly  that  excepted  case,  because  if 
the  plaintiff  Anna  White  has  more  children 
who  attain  twenty-one,  the  property,  in- 
stead of  passing  wholly  to  the  plaintiff 
J.  W.  G.  White,  would  pass  to  him  and 
the  other  children.  ffo<^ng,  In  r«,*®  is 
not  therefore  a  case  which  applies. 

I  hold  therefore  that  the  plaintiffs  are 
entitled  to  have  the  leaseholds  bequeathed 
to  the  plaintiff  Anna  White  assigned  to 
them,  or  as  they  shall  direct. 


Solicitors— Keddey,  Fletcher  &  Fry,  for  plain- 
tiffs ;  Philbrick  Sc  Co.,  agents  for  Haynes  & 
Co.,  Bow,  for  trastee. 

[Reported  by  TT.  Ivimey  Qfok,  Esg.^ 
Barriiter'at-Law, 
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HATNBS  V,  F08TIB. 


Mcuried  Woman — Sledian — Eeetraint 
on  AnPieipoHon — Subtequent  IHaooveriure 
'^Gift  by  Will — CompenacUion. 

The  doctrine  of  election  does  not  apply  in 
the  caee  of  a  married  vwrnan  to  whom  an 
interest  with  a  restraint  on  anticipation 
attached  thereto  is  given  by  the  saanie  in- 
atrument  as  that  which  gives  rise  to  a 
question  of  election,  even  though  at  the  tifne 
when  the  question  of  election  arises  the 
.married  woman  has  become  discovert. 

Hamilton  v.  Biimilton  (61  L.  J.  Ch. 
,220  j  [1892]  1  Ch.  396)  distinguUhed. 

Petition. 

The  testator,  Morgan  Hugh  Foster,  by 
bis  will  dated  November  1, 1888,  directed 
bis  lands  in  Turkey  to  be  sold  and  the 
proceeds  of  sale  to  be  held  by  the  trustees 
of  his  will  as  if  they  were  moneys  arising 
irom  the  conversion  of  the  residue  of  his 
personal  estate.  The  testator  bequeathed 
.his  residuary  personal  estate  to  trustees 
upon  trust  for  sale  and  conversion  and  for 
.his  wife  for  life,  and  after  her  death  upon 
trust  to  set  apart  two  sums  of  8,000^. 
each,  and  to  stand  possessed  of  the  residue 
upon  trust  for  his  son  Arthur  Foster  for 
lite  with  remainder  to  his  issue  as  therein 
stated.  And  as  to  the  investments  re- 
presenting the  one  sum  of  8,000^.,  the 
testator  directed  his  trustees  to  hold  it 
upon  such  trusts  in  favour  of  his  daughter 
Lady  Thomas  and  her  issue  as  should 
correspond  with  the  trusts  declared  in 
favour  of  his  son  Arthur  Foster  and  his 
issue,  but  so  nevertheless  that  his  said 
daughter  should  not  have  power  to  de- 
prive herself  byway  of  anticipation  of  the 
annual  produce  to  which  she  should 
become  entitled  for  her  life,  and  should 
take  it  for  her  sole  and  separate  use ;  and 
in  default  or  ^ilure  of  issue  trusts  were 
declared  in  favour  of  the  testator's  other 
two  children.  And  as  to  the  investments 
representing  the  other  sum  of  8,000^.,  the 
testator  directed  his  trustees  to  hold  it 
for  his  daughter  Lady  Lacon,  upon  trusts 
corresponding  with  those  declared  in 
favour    of  his  daughter  Lady  Thomas, 


with  similar  trusts  in  de&ult  or  ftilure  of 
issue  in  favour  of  his  other  two  children. 

The  testator  died  on  June  15,  1891, 
and  'his  wife  died  on  November  U, 
1892. 

According  to  Turkish  law  the  testator 
had  no  power  to  dispose  of  his  Turkish 
estates  by  will,  and  they  vested,  as  to  one 
half  in  his  son  Arthur  Foster,  and  as  to 
one  fourth  in  Lady  Thomas,  and  as  to  one 
fourth  in  Lady  Lacon. 

A^n  action  had  been  commenced  in 
1892  by  £.  0.  Haynes,  a  trustee  of  the 
marriage  settlements  of  Lady  Thomas  and 
Lady  Lacon,  to  have  the  rights  of  the 
parties  determined  in  the  proceeds  of  sale 
of  the  Turkish  property,  and  orders  had 
been  made  for  the  sale  of  the  property 
and  payment  into  Court  of  the  proceeds 
of  sale. 

This  was  a  petition  by  the  plaintiff  in 
the  action  for  payment  out  of  Court  of 
the  proceeds  of  sale  to  the  parties  entitled, 
and  the  question  was  raised  whether  ii 
Lady  Thomas  and  Lady  Lacon  elected  to 
take  by  inheritance  and  not  under  the 
will  they  were  bound  to  compensate  out 
of  their  shares  of  the  residuary  estate 
those  who  by  their  election  lost  benefits 
under  the  will,  or  whether  the  restraint 
on  anticipation  relieved  them  of  snch 
necessity ;  and  further,  whether  in  the 
case  of  Lady  Lacon  the  restraint  had  any 
effect,  she  having  become  a  widow  by  the 
death  of  her  husband,  Sir  Edward 
Broughton  Knowles  Lacon,  Bart.,  on 
August  11,  1899,  since  the  date  of  the 
presentation  of  the  petition. 

P.  0,  Lawrence,  K.O.,  and  Gtorgt 
Henderson,  for  the  petition. 

Warrington,  K.G.,  and  E.  Beaumont^ 
for  Arthur  Foster. — The  doctrine  of  elec- 
tion is  founded  on  the  presumption  of  a 
general  intention  that  every  part  of  an 
instrument  shall  take  effect ;  but  in  the 
case  of  Lady  Thomas  the  restraint  on 
anticipation  rebuts  that  presumption, 
and  she  cannot  be  put  to  her  election— 
Vardon's  Trusts,  In  re  [l885].^  Lady 
Lacon's  case  is  different ;  although  daring 
coverture  she  is  not  put  to  her  election, 
yet  on  becoming  a  feme  sole  she  is  bound 

(1)  55  h.  J.  Ch.  2ri9f    1  Ch.  D.  275. 
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by  the  doctrine  of  election — Codringtan  y. 
Lmdaay  [1873]  ^  and  Hamilton  v.  HamiUan 

[1892].» 

Augten-Carimellj  for  Lady  Lacon. — 
The  testator  impoeed  a  restraint  on  an- 
ticipation in  order  to  prevent  the  possi- 
bility of  Lady  Lacon  alienating  her  inte- 
rest, and  at  the  time  when  the  restraint 
was  imposed  there  was  no  fond  out  of 
which  compensation  could  be  made; 
therefore  the  doctrine  of  election  does  not 
apply,  and  she  can  take  against  the  will 
without  making  compensation — WhecUUy^ 
In  re  ;  Smith  v.  Spenee  [i884]/  Vardon*8 
Trusts,  In  r«,*  Whittoell,  In  re  ;  Senior  v. 
Wilson  [1890].^  If  Hamilton  v.  Hamil- 
ton^ cannot  be  distinguished  from  this 
case  it  is  inconsistent  with  the  earlier 
authorities  and  ought  not  to  be  followed. 

Digkion  FoUoek^  for  Lady  Thomas. 

Warrifigtonf  K.C.,  replied. 

Cur.  adv.  vidt, 

Jan,  30. — ^Kbkswich,  J. — ^A  somewhat 
curious  question  arises  in  this  way :  The 
testator  Morgan  Hugh  Foster  was  the 
owner  of  some  lands  in  Turkey,  and  by 
his  will  he  purported  to  direct  those  lands 
to  be  sold  and  the  proceeds  of  sale  to  be 
held  by  the  trustees  of  his  wiU  as  if  the 
same  were  moneys  arising  from  the  con- 
Tersion  of  the  residue  of  his  personal 
estate.  He  disposed  of  the  residue  of  his 
personal  estate  in  such  manner  as  to  give 
interests  therein  to  his  three  children, 
Arthur  Foster,  Lady  Thomas,  and  Lady 
Laoon«  According  to  the  law  of  Turkey, 
the  testator  had  not  the  power  which  he 
purported  to  have  of  disposing  of  the  pro- 
ceeds of  sale  of  land  in  that  country,  and 
the  result  is  that  such  proceeds  are 
divisible  in  certain  shares  between  his 
three  children  aforesaid,  who  take  them 
of  course,  not  under  the  will,  but  by 
inheritance.  If  they  insist  on  this  title 
they  are  bound,  according  to  what  is 
styled  the  doctrine  of  election,  to  compen- 
sate   out    of   the  interests  which    they 

(2)  42  L.  J.  Oh.  626;  L.  B.  8  Cb.  578  ;  and 
in  HooBe  of  Lords,  fvb  nam.  Codrington  v.  Cod- 
ringrten  [i875],  46  L.  J.  Ch.  660 ;  L.  R.  7  H.L. 
864. 

(3)  61  L  J.  Ch.  220 ;  [1892]  1  Ch.  396. 

(4)  64  L.  J.  Ch.  201 ;  27  Ch.  D.  606. 
(6)  W.  N.  (1590),. 171. 


nevertheless  take  under  the  will  those 
who  thereby  lose  the  benefits  which  the 
testator  intended  for  them  in  the  proceeds 
of  sale  of  the  land  in  Turkey.  I  do  not 
find  it  necessary  here  to  expound  the 
doctrine  of  election  or  to  do  more  than 
state,  as  I  have  done,  its  application  in  a 
concrete  form  to  this  particular  case. 
But  in  stating  the  effect  of  the  will  I 
have  intentionally  omitted  one  provision 
which  gives  rise  to  the  question  falling 
for  decision.  Arthur  Foster  takes  such 
interest  as  is  given  to  him  in  the  residue 
for  his  own  benefit,  without  more,  and 
the  application  of  the  doctrine  of  election 
is  simple;  but  as  regards  Lady  Thomas 
and  LsLdy  Lacon,  their  interests  are  coupled 
with  restraint  on  anticipation,  and  it  is 
that  which  has  occasioned  difficulty. 

I  will  say  no  more  now  about  Lady 
Thomas,  but  deal  with  the  case  of  Lady 
Lacon  only.  It  is  urged  on  her  behalf 
that  application  of  the  doctrine  of  election 
is  excluded  by  this  restraint  on  anticipa- 
tion ;  and  to  that  it  is  replied  that,  whe- 
ther this  might  otherwise  have  been  the 
correct  condusion  or  not,  it  is  incorrect 
as  matters  stand,  because  Lady  Lacon 
became  a  widow  in  August,  1899,  and 
thereupon  the  restraint  on  anticipation 
ceased  to  have  any  effect.  On  this  point 
several  authorities  were  cited,  and  they 
must  be  noticed.  Let  me  first  say  that 
Codrington  v.  Lindsay,'^  reported  in  the 
House  of  Lords  as  Codrington  v.  Codring- 
ton^^  does  not  oeem  to  me  to  have  any 
real  bearing  on  the  case  in  hand.  It  is  a 
well-known  authority  of  great  value  and 
most  instructive,  much  learning  on  the 
doctrine  of  election  being  found  in  the 
judgments  of  the  learned  Judges  who 
took  part  in  the  decisions.  But  the  point 
with  which  I  am  dealing  did  not  arise, 
and  could  not  have  arisen  there,  and  for 
the  present  purpose  it  cannot  be  regarded 
as  a  guide  to  any  conclusion.  My  par- 
ticular attention  was  called  to  the  decision 
of  the  Court  of  Appeal,  that  the  plaintiff 
w^s  bound  to  account  only  for  income 
received  from  the  date  of  the  order  nisi 
for  the  dissolution  of  her  marriage ;  but, 
apart  from  the  observation  that  the 
grounds  for  this  conclusion  are  not  stated, 
study  of  the  case  has  convinced  me  that 
it  does  not  give  me  any  assistance.    A 
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more  important  and  useful  case  is  Vardan's 
Trtisia,  In  re,^  but  before  commenting  on 
that   I   must  mention  WheaUet/,  In  re  ; 
Smith  V.  Spence.^    In  the  latter  case  the 
claim  of  a  married  woman  against  a  will 
would  clearly  have  brought  her  within 
the  doctrine  of   election,  but  that  her 
interest  under  the  same  will,  out  of  which 
compensation  was  sought  to  be  made,  was 
restrained    £rom   anticipation;   and   Mr. 
Justice  Ohitty  held  that  this  restraint 
excluded  application  of  the  doctrine.    His 
views  are  clearly  and  forcibly  expressed 
in  the  judgment,  and  briefly  come  to  this — 
that  by  adding  the  restraint  on  anticipation 
the  testator  must  be  taken  to  have  ex- 
pressed his  intention  that  the  married 
woman  should  not  be  able  to  part  with 
the  interest  given  to  her,  and  therefore 
must  also  be  taken  to  have  intended  that 
she  should  not  be  at  liberty  to  make  that 
compensation  which  is  the  necessary  con- 
sequence of  the  application  of  the  doctrine 
of  election.     He  held  it  to  be  a  question 
of  intention,  and  in  substance  said  that 
one  cannot  properly  insist  on  a  beneficiary 
under  a  Will  giving  eflTect  as  far  as  possible 
to  all  the  testator's  dispositions  if  you  find 
him  expressing  the   intention  that  the 
means  of  doing  this  shall  be  withheld. 
The  same  learned  Judge  took  the  same 
view  in  WhitweU,Inre;  Senior  v.  Wilaouj^ 
which  I  think  calls  for  no  further  com- 
ment.    VardovUe  Trusts,  In  re,^  first  came 
before  Mr.  Justice  Kay,  and  that  learned 
Judge  held  that  a  restraint  on  anticipa- 
tion was  no  bar  to  the  application  of  the 
doctrine  of  election,  and  that  the  Court 
could  insist  on  the  married  woman  making 
compensation  to  those  whose  interests  she 
defeated  by  her  election,  notwithstanding 
such  restraint.     He  did  not  consider  the 
question  of  intention  at  all.     He  only 
considered  whether  in  a  case  to  which  the 
doctrine  of  election  would  otherwise  have 
been  applicable  the  restraint  on  anticipa- 
tion— ^that  is  to  say,  the  inability  on  the 
part  of  the  lady  to  alienate — created  any 
dificulty,  and  he  held  that  it  did  not. 
But  the  case  went  to  the  Court  of  Appeal, 
and  the  Lords  Justices  took  a  different 
view.     The  judgment  of  the  Court  was 
delivered   by  Lord  Justice   Fry,  and  it 
rests  on  intention.     It  is  to  be  observed 
that  that  was  a  case  of  a  settlement,  and 


not  of  a  will,  and  some  different  considera- 
tions may  be  applicable  to  the  two  dif- 
ferent instruments,  because,  as  stated  by 
Lord  Redesdale  in  Birmingham  v.  Kirwan 
[l805],^  in  a  passage  which  is  cited  with 
approval  by  Lord  Hatherley  in  Codringtan 
V.  Codringtan,^  "deeds  being  generally 
matter  of  contract  the  contract  is  not  to 
be  interpreted  otherwise  than  as  the  con- 
sideration expressed  requires."    The  judg- 
ment in  Vardon's  Trust,  In  re,*  however, 
does  not  distinguish  between    the  two 
classes  of   instruments,  and    treats  the 
intention  as  paramount    in  both  alike. 
The  key  to  the  judgment  of  the  Court  of 
Appeal  is  to  be  found  in  the  following 
paragraph:  ''  This  settlement, therefore, in 
our  judgment,  contains  a  declaration  of  a 
particular  intention  inconsistent  with  the 
doctrine  of   election,  and  therefore  ex- 
cludes it."     Mr.  Justice  Chitty*s  judgment 
in  Wheadey,  In  re  ;  Smith  v.  Spenoe,*  had 
been  discussed  before  Mr.  Justice  Kay, 
who  disapproved  of  it,  but  was  cited  again 
in  the  Court  of  Appeal,  and,  though  not 
expressly    approved    by    the   judgment, 
must,  I  think,  be  treated  as  upheld  by  it. 
If,    then.    Lady    Lacon    were   still  a 
married  woman,  it  would  follow  that  the 
restraint  on  anticipation  of  her  interest  in 
the  residue  would  render  it  impossible  for 
her  to  make  compensation  thereout,  and 
would  exclude  the  doctrine  of  election. 
But  then  it  is  urged  that,  she  being  now 
discovert,  the  restraint  has  ceased  to  exist, 
and  compensation  is  therefore  possible.  If 
I  am  right  in   the  view  which  I  have 
taken  of  Mr.  Justice  Chitty's  decision  in 
Wlieathi/,  In  re  ;  Smith  v.  Spence,^  and  of 
the  decision  of  the  Court  of  Appeal  in 
Vardon*8   Trttaie,  In  re,^  it  matters  not 
whether  Lady  Lacon  is  now  discovert  or 
not.     You  must  look  to  the  will  to  ascer- 
tain what  the  testator  s  intention  was,  and 
if  the  testator  has  said  that  he  intends  her 
not  to  be  capable  of  alienating  her  interest 
— that  is,  to  be  incapable  of  making  that 
compensation  thereout  which  the  doctrine 
of  election  requires — then,  because  he  has 
expressed  that  intention,  the  doctrine  of 
election  is  excluded.     Against  this  view 
reliance  is  placed  on  the  decision  of  Mr. 
Justice  North  in  Hamilton  v.  Hamilton.^ 
He  there  held  that  a  lady  entitled  to 
(6)  2Sch.&Lef.444. 
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sepadiate  a  covenant  in  a  settlement  made 
by  her  when  underage  was  bound  to  make 
compensation  out  of  other  interests  under 
the  same  settlement  to  those  whom  she 
thus  defeated  ;   and   I  cannot  read   his 
Judgment,  which  I  have  read  with  some 
care,  without  surmising  that  if  the  ladj  had 
at  that  time  been  discovert  he  would  have 
obliged  her  to  make  compensation,  not- 
withstanding that  the  settlement  contained 
a  restraint  upon  anticipation.     But  this 
was  not  the  point  decided.     His  j  udgment 
deals  elaborately  with  and  decides  two 
points,  and  really   two  points  only.     It 
was  argued  that  the  restraint  on  anticipa- 
tion contained  in  the  settlement  contem- 
plated only  the  marriage  on   which  the 
settlement  was  made,  and  therefore  had 
no  application  to  the  subsequent  coverture 
in   existence  when  the  case  was  heard. 
This  argument  he  rejected,  and  decided 
that  the  restraint  was  applicable  to  the  then 
•existing  coverture.      The  other  point  was 
that  she  had  exercised  her  election  by 
bringing  the  action  which  was  commenced 
before  the  second  coverture — that  is,  when 
«he  was  discovert — and  that  therefore  the 
restraint  arising  on  the  second  coverture 
might  be  disregarded.   The  learned  Judge 
rejected  this  argument  also,  and  held  that 
the  obligation  to  elect  arose  when  he  de- 
livered j  udgment.    She  was  then  a  married 
woman  and  restrained  from  anticipation, 
a,nd  therefore  her  income  during  the  then 
•existing  coverture  could  not  be  applied  in 
•compensation.     Vardon*8  TrusU,  In  rt} 
was  cited,  and  was  commented  on  in  the 
Judgment ;  but  I  do  not  understand  from 
the  report  that  there  was  any  argument 
on  the  point  of  intention,  or  that  it  was 
considered  by  the  learned  Judge.     If  that 
case  stood   alone,  I  might   be  bound  to 
adopt  it  to  the  extent  of  saying  that  the 
•effect  of  the  restraint  on  anticipation  of 
Lady  Lacon's  interest  having  ceased,  and 
«he  electing  to  take  against  the  will,  that 
is,  electing  to  claim  by  inheritance  the 
property  which  the  testator  purported  to 
give  her  as  bounty,  she  is  bound  to  make 
compensation  to  those  whom  she  thus 
•defeats  out  of  her  interest  in  the  residue. 
But,  as  already  stated,  I  do  not  think  that 
Mr.   Justice  North's  decision  covers  the 
•exact  point,  and  if  it  must  be  treated  as 
doing  that  by  implication  (for  it  certainly 


does  not  expressly)  it  is  at  variance  with 
the  principle  upon  which  the  decisions  in 
WhecUley,  In  re;  Smith  v.  Spence,^  and 
Vardon's  Trusts^  In  re,^  rest,  and  which 
principle  seems  to  me  to  be  perfectly 
sound. 

There  is,  however,  a  subordinate  point 
of  which  I  find  no  trace  in  any  of  the 
other  cases,  but  of  which,  after  the  argu- 
ments dealing  with  it,  I  am  bound  to  take 
notice.  It  is  said  that  the  restraint  on 
anticipation  indicates  only  what  counsel 
for  Arthm*  Foster  styled  a  limited  inten- 
tion. It  was  argued  in  fact  that,  as  the 
restraint  can  only  operate  during  cover- 
ture, the  testator  must  be  taken  to  have 
intended  that  only  during  coverture  it 
should  interfere  with  election.  This  argu- 
ment of  course  proceeds  on  the  proposition 
that  testators  are  supposed  to  know  the 
law.  So  they  are,  but  it  does  not  follow 
that  you  must  attribute  to  them  knowledge 
of  the  refined  doctrines  of  equity.  And 
in  my  judgment  it  would  be  going  much 
too  jfar  to  say  that  when  a  testator  re- 
strains a  woman  from  anticipation  he 
must  be  taken  to  intend,  although  no 
doubt  that  is  the  result,  that  if  at  any 
time  during  her  enjoyment  she  is  discovert 
the  restraint  will  become  wholly  inopera- 
tive against  her  alienation.  I  put  to 
counsel  during  the  argument  this  test, 
which  on  reflection  seems  to  me  a  good 
one :  If  the  testator  purported  to  restrain 
a  man  from  alienation,  his  direction  would 
be  futile,  because  the  law  would  not  allow 
it ;  but  could  it  be  said  that  he  did  not 
intend  such  restraint  to  take  effect  ?  In- 
tention which  depends  on  construction  of 
the  testator's  language,  and  the  legal 
effect  of  that  language,  are  two  different 
things. 

I  therefore  hold  that  Lady  Lacon  is  not 
bound  to  make  compensation,  even  though 
she  is  now  discovert,  and  is  capable  oi 
alienating  her  interest  in  the  residue, 
because  the  restraint  on  anticipation  is  no 
longer  operative.  Arriving  at  this  con- 
clusion, I  need  say  nothing  about  Lady 
Thomas,  who  is  still  a  married  woman, 
but  who  it  was  said  might  become  liable 
to  make  compensation  if  and  when  she 
became  discovert.  I  have  dealt  with  the 
point  on  which  I  reserved  judgment,  and 
I  think  that,  subject  to  that,  the  several 
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questions  arising  on  the  petition,  includ- 
ing the  question  of  costs,  were  disposed  of 
at  the  hearing. 

Solicitors — Hunters  k  Haynes,  for  petitioner; 
Fladgate  &  Co.,  for  respondents. 

[Reported  hy  W.  8.  Goddard,  Eiq^ 
BarrigteT'Ot'Lafc. 


[IN  THE  COURT  OF  APPEAL.] 
Bjgby,  L.J.  ^ 

Vauohan  Williams,  L. J.  |     abnot  v. 

SnBLINO,  L.J.  VuNITKD  APM- 

1901.  I  CAN  LAND  CO. 

Feb.  6.  J 

Company — Special  ReaoltUion — Dedara- 
tian  by  Chairman — "  Condmive  evidence  " 
—Companies  Act,  1862  (25  <iEr  26  Vict, 
e.  89),  a.  51. 

The  provisione  ofeecHon  51  of  the  Com- 
panies Aety  1862,  tha$  the  declaralian  of  the 
chairman  in  the  c(ue  of  a  special  or  extra- 
ordinary resolutiony  that  the  resoUUion  has 
been  ccuried,  ''  shall  be  deemed  conclusive 
evidence  of  the  fact,  withoiU  proof  of  the 
number  or  proportion  of  the  votes  recorded 
in  favour  of  or  against  the  same,*'  precludes 
the  CofiTtfrom  enquiring  into  the  question 
whether  ^  requisite  proportion  of  votes 
was  in  fact  given. 

Gold  Co.,  In  re  (48  L.  J.  Oh.  281 ; 
UCh. -0.701),  followed. 

Hadleigh  Castle  Gold-Mining  Co.,  In 
re  (69  L.  J.  Ch.  631 ;  [1900]  2  Oh.  419), 
approved. 

Horbury  Bridge  Coal,  Iron,  and  Waggon 
Co.,  In  re  (48  L.  J.  Ch.  341 ;  11  Ch.  D. 
109),  distinguished, 

Appieal  from  Kekewich,  J. 

This  action  was  brought  to  restrain  the 
company  and  its  directors  from  acting 
upon  certain  special  resolutions  which 
purported  to  have  been  passed  by  the 
shareholders  for  carrying  out  a  scheme 
under  section  161  of  the  Companies  Act, 
1862,  for  winding  up  the  company  and 
sale  of  its  assets  to  a  new  company. 

The  plaintiffs,  who  were  shareholders, 
who  had  neither  come  in  under  nor  dis- 


sented from  the  scheme,  relied  on  two 
grounds — first,  that  the  resolutions  had 
never  been  carried  as  speoiBl  resolutions — 
that  is,  by  a  majority  of  three-fourths  of 
the  shareholders  present  at  the  meeting ; 
and  secondly,  that  a  certain  term  of  the 
scheme  was  ultra  vires. 

The  plaintiffs  moved  for  an  interlocu- 
tory injunction,  which  Kekewich,  J., 
refused. 

The  plaintiffs  appealed. 

On  the  second  point  the  respondents 
now  offered  to  give  an  undertaking  not  to 
deal  with  certain  shares  till  the  point  was 
decided,  which  the  Court  considered  satis- 
factory. 

On  the  first  point  the  evidence  was  that 
though  the  meeting  was  a  little  uproarious, 
the  resolutions,  of  which  due  notice  had 
been  given,  had  been  put  to  the  meeting 
by  the  chairman  and  declared  by  him  to 
be  carried,  and  that  the  chairman  had 
afterwards  entered  a  minute  in  the  minute- 
book  to  that  effect.  No  poll  was  de- 
manded. 

The  chairman  made  an  affidavit  on  this 
motion,  in  which  he  stated  that  at  the 
meeting  a  great  many  people  w^^  in 
favour  of  the  resolutions  and  a  few 
against  them,  but  did  not  state  what  the 
majority  was  in  their  favour. 

A.  R.  Kirby,  for  the  appellants. — ^The 
resolutions  were  never  passed  as  special 
resolutions.  There  is  no  evidence  that  the 
requisite  majority  of  three-fourths  of  the 
shareholders  present  voted  in  their  fitvour 
— Companies  Act,  1862,  s.  51.^     The  con- 

(1)  Companies  Act,  1862,  s.  61 :  **  A  resola- 
tion  passed  by  a  company  under  this  Act  shall 
be  deemed  to  be  special  whenever  a  resolution 
has  been  passed  by  a  majority  of  not  less  than 
three-fourths  of  such  members  of  the  company 
for  the  time  being  entitled,  according  to  the 
regulations  of  the  company,  to  vote  as  may  be 
present,  in  person  or  by  proxy  (in  cases  where 
by  the  regulations  of  tiie  company  proxies  are 
allowed),  at  any  general  meeting  of  which 
notice  specifying  the  intention  to  propose  such 
resolution  hais  been  duly  given,  and  such  resolu- 
tion has  been  confirmed  by  a  majority  of  such 
members  for  the  time  being  entitled,  according 
to  the  regulations  of  the  company,  to  vote  as 
may  be  present,  in  person  or  by  proxy,  at  a 
subsequent  general  meeting  of  which  notice  has 
been  duly  given,  and  held  at  an  interval  of  not 
less  than  14  days,  nor  more  than  one  months 
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fusion  at  the  meeting  w&s  such  that  no 
voting  on  the  resolutions  was  possible,  nor 
was  it  possible  to  say  who  voted  for  or 
against  the  resolutions. 
p  J.  W.  Mcmning  (with  him  Wa/rringtatif 
K.C.\  for  the  respondents. — The  declara- 
tion by  the  chairman  is  conclusive  evi- 
dence that  the  resolutions  were  passed  by 
the  proper  majority,  without  going  into 
nnmberofthe  votes — Companies  Act^  1862, 
8.  51 ;  Gold  Co.,  In  re  [1879],^  the  fullest 
report  of  which  is  in  the  Law  Journal 
RepcTta ;  and  HadMgh  Cottle  Gold-Mining 
Co., /n  re  [l90o],^  where  Cozens-Hardy,  J., 
refused  to  follow  Yowng  v.  Soui^  African 
and  Australian  Exploration  omd  Bevdop- 
ment  SyndiocUe  [l896].^ 

A,  R,  KirbyjVa.  reply. — The  declaration 
by  the  chairman  is  not  conclusive  if  it  is 
challenged — Horbury  Bridge  Coaly  Iron, 
and  Waggon  Co.,  In  re  [l879].^  In  the 
present  case  the  chairman  makes  an  affi- 
davit, but  does  not  state  that  there  was  a 
xoajority  of  three-fourths  in  favour  of 
the  resolutions. 

RiGBT,  L.J.,  on  the  first  point  said : 
It  is  argued  that  there  is  evidence  which 
ought  to  induce  the  Court  to  come  to  the 
conclusion  that  the  resolutions  in  favour 
of  the  scheme  were  not  properly  put  to 
or,  at  any  rate,  were  not  passed  by  the 
meelingi  Upon  all  the  evidence  there  is 
no  doubt  a  good  deal  of  contradiction  and 
a  good  deal  of  exaggeration — it  may  be  on 
both  sides ;  but  as  the  actual  outcome  of 
the  evidence  I  consider  that  Mr.  Justice 
Kekewich  has  come  to  a  right  conclusion 
— namely,  that  the  chairman  of  the 
meeting  did  put  the  resolutions — notice 
of  which  had  been  given,  and  which  had 
to  be  carried  as  special  resolutions  before 
the  scheme  could  go  on  effectively — and 

from  the  date  of  the  meeting  at  which  such 
reaolation  was  first  passed :  At  any  meeting 
mentioned  in  this  section,  unless  a  poll  is  de- 
manded by  at  least  5  members,  a  declaration  of 
the  chairman  that  the  resolution  has  been 
carried  shall  be  deemed  conclasive  evidence  of 
the  fact,  without  proof  of  the  number  or  pro- 
portion of  the  votes  recorded  in  favour  of  or 
against  the  same.  .  .  ." 

(2)  48  L.  J.  Ch.  281 ;  11  Ch.  D.  701. 

(3)  69  L.  J.  Ch.  631  ;  [1900]  2  Ch.  419. 

(4)  65  L  J.  Ch.  638  ;  [1896]  2  Ch.  268. 

(5)  48  L.  J.  Ch.  341 ;  11  Ch.  D.  109. 


App. 

that  he  did  declare  those  resolutions 
carried,  and  that  the  entry  of  that  de- 
claration was  made  in  the  books  of  the 
company;  and  upon  the  authority  of 
Gold  Co.,  In  re,^  and  of  HadXeigh  Castle 
Gold' Mining  Co.^  In  re^  before  Mr.  Justice 
Cozens-Hardy,  in  which  the  former  case 
was  followed  and  explained  with  regard 
to  extraordinary  resolutions,  the  conclu- 
sion ought  to  be,  and  our  conclusion  is, 
that  the  resolutions  were  duly  passed  as 
special  resolutions.  That  would  preclude 
any  enquiry  into  the  number  of  share- 
holders who  voted  for  or  against,  and,  of 
course,  it  would  pi'eclude  enquiry — because 
no  poll  having  been  demanded  it  is  not 
necessary  to  enquire — into  the  proxies. 
I  think  the  explanation  of  what  took 
place  may  be  that  which  was  suggested — 
namely,  that  there  was  possibly  a  majority 
of  shareholders  present  at  the  meeting 
who  were  opposed  to  these  resolutions,  but 
that  their  opposition  was  made  unavail- 
able, and  they  recognised  it  to  be  un- 
available, from  the  Ibiowledge  that  there 
were  a  large  number  of  proxies  which,  if 
a  poll  had  been  demanded,  would  have 
overruled  such  opposition.  Whatever  be 
the  cause,  I  consider  that,  the  resolutions 
were  duly  declared  to  be  passed,  and. 
must  be  taken  to  have  been  passed,  by 
the  requisite  number  of  shareholders. 
[His  Lordship  then  dealt  with  the  other 
point,  on  which  he  h^d  the  undertaking 
sufficient,  and  continued :]  I  think  that 
the  result  is  that  this  appeal  must  be 
dismissed;  and  the  appellant  has  been 
so  far  wrong,  in  our  view,  that  he  ought 
to  pay  the  costs. 

Vaughan  Williams,  L.J. — I  entirely 
agree.  I  only  want  to  add  one  word  on 
the  5l6t  section.  It  was  argued  that  the 
case  of  Horhwry  Bridge  Coalj  Iron,  amd 
Waggon  Co.,  In  re^  was  an  authority  to 
shew  that,  although  in  section  51  the 
word  used  is  "  conclusive^*'  that  word  is 
not  to  be  read  as  conclusive,  but  as  prima 
fade  conclusive.  I  do  not  agree  with  the 
argument;  and  I  think  that  when  the 
case  of  Horhwry  Bridge  Coal,  Iron,  and 
Waggon  Co.,  Inre,^  is  looked  at,  it  decides 
nothing  of  the  sort.  I  thought  at  first 
that  the  interlocutory  observation  of  Sir 
George  Jessel  in  that  ca«e  had  reference 
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to  the  words  of  the  51st  section,  but  Lord 
Justice  Stirling  called  my  attention  to 
the  fact  that  that  was  not  so,  and  that 
Sir  Greorge  Jessel  was  referring  really  to 
the  37th  article  of  association  of  that 
particular  company,  the  material  words  of 
which,  as  set  out  in  the  report  of  that 
case,  were,  ^'  a  declaration  by  the  chair- 
man that  a  resolution  has  been  carried, 
■and  an  entry  to  that  effect  in  the  book  of 
proceedings  of   the  company,    shall    be 
sufficient  evidence  of   the  fact  without 
proof  of  the  number  or  proportion  of  the 
votes  recorded  in  &vour  of  or  against 
such  resolution  " ;  and  it  is  in  reference 
to  those  words  that  Sir  George  Jessel 
says,  **  Sufficient  evidence  in  the  absence 
of  evidence  to  the  contrary,  but  not  con- 
clusive evidence."     He  was  not  dealing 
with  the  51st  section  at  all ;  and  really 
when  one  comes  to  look  at  the  short 
statement  of  facts  by  Sir  George  Jessel 
the  whole   thing  is  quite    plain.      The 
question  was  whether  Mr.  Kippax  had 
been  properly  appointed  liquidator,  and 
then  Sir  George  Jessel  states :  '<  The  fia^cts 
are  for  this  purpose  beyond  controversy. 
There    were    five    persons    present  cor-^ 
poreally.    One  of  the  five  held  what  was 
called  a  proxy,  but  it  has-been  admitted, 
for  the  purpose  of  the  argument,  by  the 
Respondents  that  that  is  not  to  be  taken 
into  account.     Of  the  five  persons  present 
two  only  voted  for  Mr.  Kippax.     Three 
voted  against  him.     The  two  who  voted 
for  him  held  more  shares  in  the  company 
than  the  three  who  voted  against  him, 
and  according  to  the  law  of  this  company 
there  was  a  vote  for  every  share     No 
poll  was  demanded,  and  consequently  no 
poll    was    taken.     The    next    point    is, 
whether  the  chairman  was  right  in  de- 
<siding  that  Mr.  Kippax  was  duly  elected 
because  the  two  persons,  including  him- 
self, who  voted  for  Mr.  Kippax  held  more 
shares  in  the  company  than  the  three 
who  were  against  him.*'     Then  Lord  Jus- 
tice Bramwell   in    his   judgment    says : 
''First,  a  poll  was  not  demanded,    and 
secondly,  there  was  no  waiver  of  a  poll." 
Under  those  circumstances  it  seems  to 
me  that  that  case,  when  it  is  looked  at, 
does  not  affect  the  question  as  to  the 
word     "conclusive*'    under    section    51 
at  all. 


App. 

Stirling,  L.J. — I  am  of  the  same 
opinion.  I  have  only  this  to  add — that,  as 
regards  the  passage  in  section  61,  which 
has  been  commented  upon  by  Lord  Jus- 
tice Yaughan  Williams,  I  entirely  agree 
with  the  reasoning  of  Mr.  Justice  CoEens- 
Hardy  in  the  case  of  HcdUigh  CcutU 
Gdd'Mining  Co,,  In  re,^  which  came 
before  him;  and  as  regards  Earhwry 
Bridge  Coal,  Iron,  and  Waggon  Co.^  In 
re,^  I  only  wish  to  add  that  it  appears  to 
me,  as  has  been  pointed  out  by  the  Lord 
Justice,  that  section  51  did  not  come  at 
all  in  question  there.  The  statement  of 
facts  in  the  report  was  this  :  "  the  com- 
pany being  in  difficulties,  a  meeting  was 
held,  whidi  had  been  summoned  for  the 
purpose  of  passing  an  extraordinary  reso- 
tion  under  the  Companies  Act,  1862, 
8.  129,  that  it  had  been  proved  to  the 
satisfaction  of  the  company  that  it  could 
not,  by  reason  of  its  liabilities,  continue 
its  business."  To  that  resolution,  of 
course,  section  51  would  apply ;  but  what 
happened  was  this:  ''Five  shareholders 
only  attended,  and  a  resolution  to  the 
above  effect  was  passed  unanimously." 
That  resolution  having  been  unanimously 
passed,  what  they  proceeded  to  do  was  to 
appoint  a  liquidator,  and  that  was  a 
resolution  which  was  not  required  to  be 
a  special  resolution.  The  evidence  as  to 
what  followed  it  was  said  to  be  this :  ''  A 
motion  was  made  and  seconded  that  Mr. 
Kippax  should  be  appointed  liquidator," 
and  upon  that  there  was  a  dispute  as  to 
who  voted.  Section  51  did  not  apply  to 
that  motion,  but  the  37th  artide  of 
the  company's  articles  of  association  did 
apply,  and  consequently  it  seems  to  me 
that  that  case  is  no  authority  against  our 
present  decision. 

Appeal  dismiseed. 

Solicitors — Armitage  &  Chappie,  for  appellant ; 
Blair  &  W.  £.  Girling,  for  respondents. 

IReportsd  by  A.  Cordery,  Esq., 
Barriiter'Ht'  Law. 
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[IN  THE  COURT   OP  APPEAL.] 

BKUTTON      AND 
KlOBY,  L.J.  BURNBY,  UM., 

Vauqhan  Williams,  L.J.      In    re  ;    and 
Stirling,  L. J.  \  burnky'a  new 

1901.  CROSS      BREW- 

Feb.  5,  8,  18.  bry,  lim.,  In 

\re. 

Company — Issue  of  FuUy  Paid  Skates 
for  Consideration  other  than  Cash — Omis- 
sion to  File  Contract — Power  of  Court  to 
Give  Rdief — Memorandwm  in  Lieu  of 
Contract—Companies  Act,  1867  (30  ^  31 
Vict.  c.  131),  8.  ^^— Companies  Act,  1898 
(61  d;  62  Vict,  c,  26),  s.  1,  «t*6-s.  4— Com- 
^nies  Act,  1900  (63  d&  64  Vict.  c.  48), 
S8.  33,  35,  and  36. 

The  power  of  the  Court  to  give  relief 
under  the  Companies  Act,  1898,  agairhst 
the  omission  to  file  a  contract  uruier  sec- 
tion 2^  of  the  Companies  Act,  1867,  in  the 
case  of  an  issue  of  shares  of  a  company  as 
fvIXy  paid  for  a  consideration  other  than 
cash  has  not  been  taJcen  away  by  the  Com- 
panies Act,  1900. 

Appeal  from  a  decision  of  Byrne,  J. 

Brutton  k  Burney,  Lim.,  was  incor- 
porated in  1899  for  the  purpose  of  pur- 
chasing and  carrying  on  the  business  of 
spirit  brokers  and  valuers  carried  on  by 
Messrs.  Brutton  &  Burney.  The  capital 
of  the  company  was  60,000/.,  divided  into 
3,000  5J  per  cent,  preference  shares  of 
10/.  each,  and  3,000  ordinary  shares  of 
lOZ.  each.  On  August  16,  1899,  Brutton 
&  Burney,  Lim.,  issued  a  prospectus 
inviting  applications  for  1,200  5^  percent, 
preference  shares  of  10/.  each  at  par.  The 
prospectus  contained  the  following  state- 
ments :  "  It  has  been  considered  desirable 
now  to  form  the  present  company  in  order 
to  further  extend  the  trade  with  the 
additional  working  capital  now  provided, 
and  to  give  the  customers  and  others 
connected  with  the  business  an  oppor- 
tunity of  subscribing  for  the  preference 
shares.  The  firm  are  intimately  asso- 
ciated with  Burney's  New  Cross  Brewery, 
Lim.,  with  whom  they  do  a  very  extensive 
trade,  the  directors  of  that  company 
being  all  directors  of  this  company, 
and      it     is     the     intention     of     the 


Brewery  Oo.  to  acquire  the  shares  of 
this  company,  and  work  the  business  in 
conjunction  with  their  own.  In  order  to 
carry  out  this  arrangement,  a  meeting  of 
the  Brewery  Oo.  has  been  held  and  a 
resolution  passed  authorising  the  neces- 
sary increase  of  capital  for  this  purpose. 
The  subscribers  to  the  5^  preference 
shares  of  this  company  will  receive  in 
exchange  for  each  10/.  share  a  second  pre- 
ference share  of  10/.  carrying  the  same 
rate  of  interest  in  Barney's  New  Oross> 
Brewery,  Lim." 

Then  followed  a  statement  of  the  capital 
and  debenture  stock  of  the  brewery  com- 
pany, and  the  net  profits  of  that  business 
and  of  Messrs.  Brutton  k  Burney's  busi- 
ness ;  and  a  statement  that  the  purchase- 
money  for  that  business  was  to  bo 
48,000/.  paid  as  to  18,000/.  in  preference 
shares,  and  30,000/.  in  ordinary  shares, 
leaving  12,000/.  for  working  capital. 

Applications  for  shares  were  to  be  made 
on  the  form  accompanying  the  prospectus. 
The  application  form,  which  was  addressed 
to  the  directors  of  Brutton  &  Burney,. 
Lim.,  contained  this  clause  :  '^  I  authorise 
you,  if  you  think  fit,  to  allot  the  above- 
mentioned  shares  to  any  person  or  com- 
pany who  shall  have  procured  me  to  be 
registered  as  a  holder  of  a  similar  number 
of  Second  Preference  shares  of  \0l,  each, 
in  Burney *s  New  Cross  Brewery,  Lim., 
fully  paid-up." 

Messrs.  Brutton  &  Burney  sent  with 
this  prospectus  a  letter  to  their  customers 
and  friends,  calling  attention  to  the  issue 
of  the  shares,  and  saying,  '^  Our  business 
is  intimately  connected  with  the  business 
of  Barney's  New  Cross  Brewery,  Lim.,  .  .  . 
and  it  is  proposed  to  amalgamate  the  two 
businesses  and  to  exchange  the  shares  in 
our  company  when  formed  for  preference 
shares  in  the  Brewery  Co." 

The  capital  of  the  brewery  company 
was  originally  1 20,000/.,  divided  into  5^  per 
cent,  preference  shares  and  ordinary  shares* 
It  was  subsequently  increased  to  180,000/. 

According  to  the  evidence  of  the  secre- 
taries of  the  two  companies,  it  was 
intended  that  the  arrangement  between 
them  should  be  efifectuated — first,  by  the 
payment  to  the  brewery  company  by 
Brutton  &  Burney,  lim.,  of  the  12,000/. 
cash  to  be  received  by  them  from  the 
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applicants  for  shares,  and  the  issue  to  the 
said  applicants  or  nominees  of  Brutton  & 
Bumey,  Lim.,  of  the  1,200  second  prefer- 
ence shares  in  the  brewery  company  fully 
paid  up  in  cash  ;  and  secondly,  by  the 
payment  to  Brutton  &  Bumey,  Jim.,  of 
12,000^.  in  cash  by  the  brewery  company, 
and  the  issue  to  the  brewery  company  of 
the  1,200  preference  shares  in  Brutton  6s 
Bumey,  Lim.,  fully  paid  up  in  cash. 

On  November  10,  1899,  James  Watson 
&  Co.,  Lim.,  applied  for  200  of  the  1,200 
5^  per  cent,  preference  shares  in  the  form 
and  upon  the  terms  mentioned  in  the 
prospectus  of  August  16  and  paid  to  the 
bankers  of  Brutton  &  Bumey,  Ldm.,  10^. 
per  share  in  respect  of  such  shares.  In 
due  course  200  5|  per  cent,  second  pre- 
ference shares  of  lOL  each  in  Bumey 's 
New  Cross  Brewery,  Lim.,  were  allotted 
to  them  as  fully  paid.  There  were  646 
shares  in  all  issued  out  of  the  1,200.  The 
form  of  the  letter  of  allotment  sent  to 
the  applicants  for  shares  by  the  secretary 
of  Brutton  &  Bumey,  Lim.,  was  as  fol- 
lows :  "  I  am  directed  to  inform  you  that 
in  compliance  with  your  application  .  .  . 
preference  shares  of  10^.  each  have  been 
allotted  to  Bumey's  New  Cross  Brewery, 
Limited,  who  have,  in  exchange,  allotted 
to  you  .  .  .  second  preference  shares  of 
10^.  each  in  their  company,  fully  paid 
up." 

The  moneys  payable  by  Brutton  & 
Burney,  Lim.,  on  behalf  of  the  applicants  to 
the  brewery  company,  and  by  the  brewery 
company  to  Brutton  &  Bumey,  Lim.,  in  re- 
spect of  the  646  shares  were  not,  in  &ct, 
paid  at  the  dates  of  the  issue  of  the  shares 
to  the  allottees,  and  no  part  of  such 
moneys  was  paid  by  either  company  until 
February  3,  1900,  when  each  company 
paid  to  the  other  6,460/.  A  question 
was  raised  whether  these  shares  of  the 
brewery  company  were  paid  for  in  cash,  or 
whether  a  contract  in  writing  ought  not 
to  have  been  filed  with  the  Registrar  of 
Joint-Stock  Companies  under  section  25 
of  the  Companies  Act,  1867. 

The  brewery  company,  in  February,  1 900, 
moved  for  an  order  under  sub-section  4 
of  section  1  of  the  Companies  Act,  1898, 
that  a  memorandum  in  the  form  approved 
by  the  Court  should  be  filed,  and  that 
upon   its  filing  within    the    time  men- 


tioned it  should,  in  relation  to  the  shares 
in  question  in  both  companies,  operate  as 
if  it  were  a  su£Bcient  contract  in  writing 
within  section  25  of  the  Companies  Act, 
1867,  and  had  been  filed  before  the  issue 
of  the  shares. 

Byrne,  J.,  on  April  5,  1900,  declined 
to  make  any  order  on  the  motion,  being 
of  opinion  that  the  shares  had  not  been 
issued  for  a  consideration  other  than 
cash,  and  that  payment  in  cash  for  the 
same  had  been  made.  He  intimated  that 
he  would,  if  necessary,  give  James  Watson 
&  Co.  leave  to  appeal.  They,  on  April  27, 
1900,  gave  notice  of  appeal. 

Waggettf  for  the  appellants. — The  con- 
tract in  this  case  was,  in  effect,  a  contract 
for  the  exchange  of  shares  between  the  two 
companies.  The  shares  of  the  brewery  com- 
pany were  issued  for  a  consideration  other 
than  cash,  and  a  contract  ought  to  have 
been  filed  under  section  25  of  the  Com- 
panies Act,  1867 — Harmony  and  Man- 
tague  Tin  a/nd  Copper  Mining  Co.,  In 
re;  Spargo^s  Case  [l873],^  and  Johan- 
neaburg  Hotel  Co,,  In  re  [l890].^  The 
filing  of  a  contract  now  is  impractic- 
able, and  it  is  a  case  for  the  filing  of  a 
memorandum  under  sub-section  4  of  sec- 
tion 1  of  the  Companies  Act,  1898. 

Section  25  of  the  Companies  Act, 
1867,  has  been  repealed  by  the  Com- 
panies Act,  1900,  s.  33,  and  no  proceed- 
ings under  section  25  of  the  Act  of  1867 
are  to  be  commenced  after  the  commence- 
ment of  the  Act  of  1900.  That  Act  did 
not  come  into  force  until  January  1, 1901, 
after  these  proceedings  were  commenced, 
and  after  the  notice  of  appeal  had  been 
given. 

As  regards  rights  acquired  or  liabilities 
incurred  before  the  Act  of  1900  came  into 
force,  it  may  be  that  section  25  of  the  Act 
of  1 867  is  not  repealed —  Interpretation  Act, 
1 889  (52  &  53  Vict.  c.  63),  s.  38, and  Palmer's 
Companies  Act,  1900  (2nd  ed.),  p.  63. 
Although  no  proceedings  are  to  oe  taken 
under  the  section,  it  is  not  provided  that 
shares  issued  for  a  consideration  other 
than  cash  are  to  be  deemed  to  be  fully 
paid  shares  without  the  filing  of  any  con- 
tract.    The  shares  remain  as  before.   The 

(1)  42  L.  J.  Ch.  488 ;  L.  R.  8  Ch.  407. 

(2)  60  L.  J.  Ch.  391 ;  [1891]  1  Ch.  119. 
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Act  of  1900,  in  section  7,  sub-section  1  (&), 
oontains  provisions  for  the  filing  of  a 
contract  in  the  case  of  the  allotment  of 
shares  by  a  limited  company  for  a  con- 
sideration other  than  cash.  It  has  not 
deprived  the  Court  of  the  power  of  giving 
relief  in  such  a  case  under  the  Companies 
Act,  1898.  In  section  36  it  is  enacted 
that  the  Act  may  be  cited  with  the  Com- 
panies Acts,  1862  to  1898.  That  recog- 
nises the  existence  of  the  Act  of  1898. 
Under  sub-section  4  of  section  1  of  the 
Act  of  1898,  the  memorandum  may  be 
directed  to  operate  when  filed  as  if  it  were 
a  sufficient  contract  within  section  25  of 
the  Act  of  1867.  There  need  not  have 
been  a  contract  in  writing  at  all — Tom-Tit 
Cycle  Co,y  In  re ;  Fisher's  Case  [i899].* 
The  Act  was  intended  to  apply  to  such  a 
slip  as  occurred  in  this  case — namely,  the 
omission  to  put  into  writing  and  file  the 
contract  between  the  two  companies  for 
the  exchange  of  fully  paid  shares  in  the 
one  for  fully  paid  shares  in  the  other — 
Whitefriare  Financial  Co,j  In  re  [l898].* 

E.  J,  Elgood^  for  the  brewery  company. 

T.  Douglas^  for  Brutton    k  Burney, 

Tjto, 

KiGBT,  L.  J. — ^We  think  that  the  view 
that  the  shares  were  issued  in  considera- 
tion of  a  cash  payment  cannot  be  main- 
tained ;  but  the  memorandum  proposed 
does  not,  in  our  opinion,  sufficiently  re- 
present the  fieicts  of  the  case.  The  appeal 
will  stand  over  to  enable  the  parties  to 
settle  a  memorandum,  and  after  we  have 
seen  the  amended  memorandum  we  will 
deliver  judgment  in  the  case. 

The  amended  memorandum  agreed  upon 
between  the  'parties  was  as  follows  : 
''  Whereas  the  several  persons  and  firms 
whose  names  addresses  and  descriptions 
appear  respectively  in  Columns  2, 3,  and  4 
of  the  Table  annexed  hereto  applied  for 
and  (subject  to  the  option  reserved  to 
Brutton  k  Burney,  Ltd.,  as  hereinafter 
mentioned)  became  entitled  to  allotments 
of  Preference  Shares  in  Brutton  <k  Burney, 
Ltd.,  and  the  numbers  of  shares  so  ap- 
plied for  are  set  forth  in  Column  1  of  the 
said  Table.    And  whereas  such  several 

(3)  34  L.  J.  N.  C.  168 ;  W.  N.  (1899),  35. 

(4)  68  L.  J.  Ch.  79 ;  [1899]  1  Ch.  184. 


persons  and  firms  paid  in  cash  to  Brutton 
<k  Burney,  Ltd.,  the  full  sum  of  10^.  upon 
each  of  the  shares  so  applied  for  by  them 
respectively.  And  whereas  the  said 
several  persons  and  firms  on  applying  for 
such  shares  had  agreed  with  Brutton  & 
Burney,  Ltd.,  that  Brutton  <k  Burney, 
Ltd.,  should  be  at  liberty  to  issue  and 
allot  to  Bumey's  New  Cross  Brewery, 
Ltd.,  as  fully  paid  the  shares  so  applied 
for  in  consideration  of  Burney's  New  Cross 
Brewery,  Ltd.,  allotting  to  them  the  said 
several  persons  and  firms  a  like  number 
of  2nd  Inference  Shares  of  Bumey's  New 
Cross  Brewery,  Ltd.,  to  be  issued  as  fully 
paid,  and  corresponding  in  number  with 
the  number  of  shares  in  Brutton  k 
Burney,  Ltd.,  to  which  the  said  several 
persons  and  firms  respectively  became 
entitled  as  aforesaid.  And  whereas  Brutton 
k  Burney,  Ltd.,  exercised  such  option  and 
Bumey's  New  Cross  Brewery,  Ltd.,  agreed 
to  give  eifect  to  the  exercise  thereof.  Now 
be  it  remembered  that  accordingly  and  for 
the  considerations  appearing  in  the  pre* 
mises  the  2nd  Preference  Shares  in  Bur- 
ney'sNew  Cross  Brewery,  Ltd.,  identified 
by  the  distinctive  numbers  set  out  in 
Column  5  of  the  said  Table  were  issued 
and  allotted  as  fully  paid  to  the  said 
several  persons  and  firms  whose  names, 
addresses  and  descriptions  appear  respec- 
tively in  Columns  2,  3,  and  4  of  the  said 
Table  and  the  Preference  Shares  in  Brutton 
k  Burney,  Ltd.,  identified  by  the  dis- 
tinctive numbers  set  out  in  Column  6  of 
the  said  Table  were  allotted  as  fully  paid 
to  Bumey's  New  Cross  Brewery,  Limited.'' 

Feb,  18. — RiGBY,  L.J. — ^We  have  seen 
the  memorandum  that  has  been  prepared, 
and  there  does  not  appear  to  be  any  ob- 
jection to  it.  If  filed,  it  will  have  a 
beneficial  effect  with  regard  to  the  shares 
in  question. 

The  brewery  company  received  no  other 
consideration  for  the  shares  which  they 
issued  than  an  allotment  of  shares  in 
Brutton  k  Burney,  Lim.,  which  had  been 
subscribed  for  and  paid  up  by  persons  of 
whom  the  appellants  are  the  most  active 
movers  in  the  steps  that  are  being  taken. 
The  company  received  shares  and  nothing 
else  for  the  shares  which  they  issued. 
This  transaction  took  place  at  a  time  when 
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section  25  of  the  Companies  Act,  1867, 
was  in  force,  and  it  is  a  transaction  which 
is  obviously  open  to  objection  under  that 
section,  assuming  it  to  be  still  in  force. 
By  the  Companies  Act,  1898,  the  Court 
was  empowered,  where  no  contract  or  no 
sufficient  contract  had  been  filed  under 
section  25  of  the  Companies  Act,  1867,  to 
direct  a  sufficient  contract  to  be  filed,  or, 
where  there  was  any  difficulty  as  to  regis- 
tering the  actual  contract,  to  make  an 
order  for  the  filing  of  a  memorandum 
which  was  to  operate  as  a  sufficient  con- 
tract in  writing  within  the  Act.  That 
power  has  never,  in  my  opinion,  been 
taken  away.  Indeed,  there  is  some  foun- 
dation for  the  suggestion  that  was  made 
that  the  powers  of  the  Act  of  1898  were 
kept  alive  by  the  very  terms  of  the  Act 
of  1900,  reference  being  made  in  section  36 
of  that  Act  to ''  the  Companies  Acts,  1862 
to  1898,"  whereas,  if  the  Act  of  1898  had 
been  impliedly  repealed  by  the  later  Act, 
which  there  is  no  reason  for  supposing, 
the  reference  to  it  would  have  been 
omitted. 

No  doubt,  when  the  Act  of  1900  came 
into  force,  on  the  first  day  of  the  present 
year,  section  25  of  the  Act  of  1867  was 
repealed.  I  will  only  say  with  reference 
to  that,  that  at  any  rate  a  plausible 
argument  might  be  raised  under  the 
Interpretation  Act,  1889,  that  the  repeal 
is  not  absolute  with  respect  to  cases 
which  would  fall  within  section  25  if  not 
repealed,  and  upon  which  action  was  taken 
before  the  Act  of  1900  came  into  force. 
I  say  no  more  than  that  at  any  rate  a 
plausible  argument  might  be  raised  as  to 
that,  but  I  do  say  that  the  appellants  and 
persons  in  their  position  are  not  unduly 
pertinacious  and  troublesome  when  they 
urge  that  they  do  not  know  what  their 
position  will  be  in  every  possible  event, 
supposing  that  section  25  of  the  Act  of 
1867  is  still  in  force,  though  no  proceedings 
could  in  their  case  be  taken  under  it.  An 
enactment  which  provides  that  no  pro- 
ceedings shall  be  thereafter  taken  under 
section  25  may  not — I  do  not  say  more  than 
that — ^but  it  may  not  cover  the  entire 
case.  Suppose  that  the  brewery  company 
should  come  to  be  wound  up,  and  the 
appellants  wanted  to  obtain  their  share  of 
the  assets  in  the  winding-up,  is  it  so  clear 


that  they  would  obtain  their  share  of  the 
assets  although  no  proceedings  could  b» 
taken  against  them  under  section  25  of 
the  Act  of  1867  ?  It  might  be  doubtful. 
That  they  would  not  get  their  share  is  not 
an  unreasonable  contention.  Whether  or 
no  it  is  well  founded  it  is  not  necessary  to 
discuss  now.  It  might  be  years  and  years 
before  any  question  arose,  but  in  the 
meantime  the  position  of  these  shareholders 
would  be  a  very  difficult  one,  and  their 
power  of  dealing  with  their  shares  might 
be  seriously  imperilled.  Under  the  cir- 
cumstances we  think  that  it  is  not  unjust 
or  inequitable  that  we  should  make  an 
order  under  the  Act  of  1898  that  th& 
memorandum  which  has  been  produced  to- 
us  should  be  filed,  and  that  the  order 
should  in  other  respects  be  as  asked  by  the* 
notice  of  motion. 

With  regard  to  the  costs  there  seems 
to  me  to  have  been  a  little  want  of  grasp 
of  the  situation  on  the  part  of  both  the 
companies.  A  suggestion  was  made  that 
there  had  been  an  exchange  of  cheques,  but 
that  does  not  seem  to  meet  the  case  in  any 
way,  or  to  correspond  with  the  true  fisLcts 
of  the  arrangement.  I  think  that  under 
the  circumstances  the  matter  was  very 
properly  brought  forward,  and  it  was  most 
right  and  proper  that  the  brewery  com- 
pany should  bring  it  forward,  but  they 
ought  to  pay  the  costs  both  here  and 
below. 

Vaughan  Williams,  L.J. — I  agree.  If 
one  is  to  assume,  as  one  may,  that  the 
facts  of  the  case  are  those  set  forth  in  thi» 
memorandum,  I  do  not  see  any  difficulty 
in  making  the  order  that  is  asked  for. 
Had  it  not  been  for  the  agreement  of  the 
facts  as  appearing  in  the  memorandum,  I 
confess  that  I  should  have  had  some 
doubt,  not  as  to  the  expediency  of  making 
the  order,  if  the  facts  were  such  that  an 
order  could  be  made,  but  whether  in  truth 
and  in  fact  there  ever  was  any  agreement 
determining  that  these  shares  should  be- 
paid  for  otherwise  than  in  cash  within  the 
meaning  of  section  25  of  the  Act  of  1867. 
Of  course,  if  we  do  not  arrive  at  that  w& 
cannot  go  any  further,  but  according  to 
the  £ekcts  as  appearing  in  this  memorandasa 
it  seems  that  there  was  such  an  agree- 
ment. 
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SnBLiNO,.  L  J. — I  agree^  and  I  have 
•nothing  to  add. 

Appeal  allatoed. 


SolidtoTS — ^Van  Sandau  &  Co.,  for  appellants ; 
Laytoas,  for  respondents. 

[Reported  hy  A.  J.  Hall,  Etq,, 
Barnster-at  ■  Law, 


[IN  THE  COURT  OF  APPEAL.] 
Right,  L.  J.  \      eastwood 

Vaughait  Williams,  L.  J.    bbothebs,  um. 
Stibuko,  L.  J.  >  V. 

1901.  HONLET  UBBAN 

Feb.  15,  18.  J       COUNCIL. 

Local  Government — Sevjers — Prescrip- 
tive Right  of  Drainage — Trade  EffiueiUa 
—  FoUution  — Public  Health  Act,  1876 
(38  rfr  39  Vict.  e.  55),  a.  21— Bivera  PoUu- 
turn  Prevention  Act,  1876  (39  d:  40  Vict, 
c.  75),  B.  7. 

Where  a  local  avihority  have  for  some 
years  allowed  efflventsproduced  in  the  course 
of  a  trade  or  manufacture  to  he  discharged 
into  their  sewers  they  are  not  justified  under 
the  provisions  of  the  Rivers  Pollution  Pre- 
vention  Act,  1876,  s.  7,  in  cutting  off  the 
connection  made  with  their  sewer  merely 
because  the  nature  of  the  trade  effluent  is 
such  tliat  it  renders  the  disposal  by  irriga- 
tion or  otherwise  of  the  sewage-matter  less 
efficient  than  it  might  otherwise  be. 

Decision  of  Btbne,  J.  (69  L.  J.  Ch. 
470;  [1900]  1  Cb.  781),  affirmed. 

Appeal  firom  decision  of  Byrne,  J.  (69 
L.  J.  Ch.  470;  [1900]  1  Ch.  781). 

The  plaintiff  company  were  the  owners 
in  fee  of  land  and  mills  known  as 
"Thirstin  Mills/'  where  they  carried  on 
the  business  of  woollen  and  worsted 
manu&cturers.  They  acquired  the  pro- 
perty in  1890  as  successors  in  title  to  a 
firm  of  Eastwood  Brothers,  who  in  their 
turn  bad  derived  title  through  a  firm  of 
Bramley,  Drury  &  Co. 

In  1853  a  drain  was  constructed  from 
Vol.  70.— Chano. 


the  mills  which  carried  the  trade  effluent 
discharged  in  the  processes  of  manufacture 
into  a  ditch  or  channel  known  as  Thirstin 
Dyke;  that  channel  discharged  into  a 
stream  known  as  the  Mag  Brook,  and  the 
stream  flowed  into  the  river  Holne. 
There  was  no  interruption  in  the  user  of 
that  drain  for  trade  effluents  so  long  as  it 
discharged  into  the  Thirstin  Dyke. 

In  1885  the  Honley  Local  Board  was 
the  local  sanitary  authority  for  the  district 
within  which  the  mills  were  situated,  and 
in  that  year  projected  and  carried  out  a 
sewerage  system  under  which  they  con- 
structed a  sewer  near  the  Thirstin  Dyke. 
It  appeared  from  the  evidence  that  the 
workmen  of  the  board  took  up  the  drain 
from  the  mills  at  the  point  where  it  met 
the  new  sewer  and  made  a  connection 
between  them.  This  was  done  without 
any  special  directions  being  given,  and 
without  previous  communication  with  the 
then  owners  of  Thirstin  Mills.  From 
1885  to  the  present  time  the  drain  had 
ceased  to  discharge  into  Thirstin  Dyke, 
and  the  effluent  from  the  mills  had  passed 
ii^to  the  sewer.  Thirstin  Mills  had  from 
1853  been  enlarged  from  time  to  time, 
and  there  was  some  evidence  to  the  effect 
that  the  volume  of  the  trade  effluent  had 
increased  in  recent  years,  but  there  had 
been  no  material  change  in  its  character 
or  quality. 

Under  the  Local  Government  Act, 
1894,  the  Honley  Local  Board  became  the 
Honley  Urban  District  Council.  In  1896 
a  joint  committee  of  the  Honley  Urban 
District  Council  and  the  South  Croyland 
Urban  District  Council  was  formed  for  the 
purpose  of  making  main  sewers  for  the 
two  districts,  and  in  1897  that  committee 
acquired  land  for  the  construction  of 
outfa^ll  and  purification  works.  Under  a 
provisional  order  of  April  10,  1897,  a 
joint  sewerage  board  was  constituted 
which  superseded  the  joint  committee,  but 
its  duties  and  functions  only  affected  main 
sewers  made  by  the  joint  board,  and 
sewers  already  made  by  either  of  the  two 
district  councils  remained  vested  in  and 
under  the  control  of  the  council  in  whose 
district  they  were  situated. 

The  defendant  council    were    advised 
that  the  discharge  of  the  trade  effluent 
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from  Thirstin  Mills  into  their  sewer  was, 
on  account  of  its  temperature,  and  for 
other  reasons,  prejudicially  affecting  the 
disposal  of  the  sewage-matter  and  exposing 
them  to  liahilities  under  the  Rivers  Pollu- 
tion Prevention  Act,  1876.  They  there- 
upon gave  notice  to  the  plaintiffs  of  their . 
intention  to  cut  off  the  connection  between 
the  sewer  and  the  drain  from  Thirstin 
Mills. 

The  plaintiffs  brought  this  action 
claiming  an  injunction  to  restrain  the  de- 
fendants from  disconnecting  the  drain  in 
accordance  with  their  threat.  The  action 
was  tried  without  pleadings,  and  upon 
affidavit  evidence. 

Byrne,  J.,  held  that  effluents  produced 
in  the  course  of  a  trade  or  manu&cture 
might,  under  the  Public  Health  Act,  1875, 
s.   21,'   be  included  among  the  matters 

(1)  The  Fablic  Health  Act,  1875,  enacts  by 
section  21 :  "  The  owner  or  oocnpier  of  any 
premises  within  the  district  of  a  local  anthority 
shall  be  entitled  to  cause  his  drains  to  empty 
into  the  sewers  of  that  aathority  on  condition 
of  his  giving  snch  notice  as  may  be  required 
by  that  authority  of  his  intention  so  to  do,  and 
of  complying  with  the  regulations  of  that 
authority  in  respect  of  the  mode  in  which  the 
communications  between  such  drains  and  sewers 
are  to  be  made,  and  subject  to  the  control  of  any 
person  who  may  be  appointed  by  that  authority 
to  superintend  the  malring  of  such  communica- 
tions. Any  person  causing  a  drain  to  empty 
into  a  sewer  of  a  local  authority  without  com- 
plying with  the  provisions  of  this  section  shall 
be  liable  to  a  penalty  not  exceeding  twenty 
pounds,  and  the  local  authority  may  close  any 
communication  between  a  drain  and  sewer  made 
in  contravention  of  this  section,  and  may  re- 
cover in  a  summary  manner  from  the  person  so 
offending  any  expenses  incurred  by  them  under 
this  section/' 

The  Rivers  Pollution  Prevention  Act,  1876, 
enacts  by  section  7  :  "  Every  sanitary  or  other 
local  authority  having  sewers  under  their  con- 
trol shall  give  facilities  for  enabling  manufac- 
turers within  their  district  to  carry  the  liquids 
proceeding  from  their  factories  or  manufac- 
turing processes  into  such  sewers:  Provided 
that  this  section  shall  not  extend  to  compel  any 
sanitary  or  other  local  authority  to  admit  into 
their  sewers  any  liquid  which  would  prejudi- 
cially affect  such  sewers  or  the  disposal  by  sale, 
application  to  land,  or  otherwise,  of  the  sewage 
matter  conveyed  along  such  sewers,  or  which 
would  from  its  temperature  or  otherwise  be 
injurious  in  a  sanitary  point  of  view :  Provided 
also,  that  no  sanitary  authority  shall  be  required 
to  give  such  facilities  as  aforesaid  where  the 
sewers  of  such  authority  are  only  sufficient  for 
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discharged  into  a  public  sewer  through  a 
connection  lawfully  made,  and  that  the 
provisions  of  the  Rivers  Pollution  Preven- 
tion Act,  1876,  s.  7/  did  not  justify  the 
local  authority  in  cutting  off  the  connec- 
tion made  with  their  sewer,  even  if  it  could 
be  shewn  that  the  liquid  discharged  would 
prejudicially  affect  the  disposal  of  the 
sewage-matter  conveyed  through  the 
sewer.  He  therefore  granted  an  injunc- 
tion against  the  defendants. 
The  defendants  appealed. 

AsquUh,  K,C,^  and  E»  Clayton^  for  the 
appellants. — The  question  is  whether  the 
plaintiffs  have  acquired  a  right  to  dis- 
charge their  trade  effluent  into  the  sewer 
of  the  urban  council  with  which  the 
council  cannot  interfere.  They  have  not 
acquired  it  by  prescription,  as  the  con- 
nection was  only  made  in  1885.  They 
may  have  certain  rights  against  the 
riparian  owners,  but  that  does  not  affect 
the  council.  They  have  no  right  against 
the  council  apart  from  Act  of  Parliament. 
No  right  is  given  to  them  by  section  21 
of  the  Public  Health  Act,  1875.*  The 
local  authority  made  the  connection  be- 
tween the  drain  and  the  sewer  in  1885, 
and  from  that  time  the  trade  effluent  has 
gone  into  the  sewer,  but  that  was  only 
under  a  revocable  licence. 

The  only  right  conferred  on  an  owner 
or  occupier  by  the  Public  Health  Act 
is  to  have  a  connection  made  for  the  par- 
pose  of  getting  rid  of  domestic  sewage. 
A  manu&cturer,  carrying  on,  it  may  be, 
an  obnoxious  or  offensive  trade,  has  no 
right  to  discharge  into  the  sewer  any 
quantity  of  noxious  fluid  that  he  pleases. 
His  only  right  is  in  respect  of  domestic 
sewage  if  any  such  is  created  in  the  mana- 
fiM^ry.  ^'  Sewage  "  is  not  defined  in  the 
Act  of  1875,  but  the  right  to  connect  with 
a  sewer  is  confined  to  sewage  in  the  ordi- 
nary sense  of  the  word.  Section  17  of 
the  Act  of  1876  speaks  of  "  sewage  or 
filthy  water."  That  would  mean  wattr 
such  as  storm  water,  which  possibly  oould 
not  be  kept  out,  and  might  be  of  a  nature 
so  filthy  as  to  pollute  a  watercourse.  That 

the  requirements  of  their  district,  nor  where 
such  facilities  would  interfere  with  any  order 
of  any  court  of  competent  jurisdiction  respect- 
ing the  sewage  of  such  authority." 
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this  is  the  right  view  of  the  Act  is  borne 
out  by  the  provisions  of  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  in  which  the 
difiference  between  sewage  and  polluting 
matter  from  a  manu&ctory  is  shewn — see 
sections  3,  4,  7,  and  16.  The  West 
Riding  of  Yorkshire  Rivers  Act,  1894 
(57  &  68  Vict.  c.  clxvi,),  which  deals  with 
the  pollution  of  rivers  in  the  district  in 
question  here,  has  provisions  in  substance 
similar  to  those  in  the  Rivers  Pollution 
Prevention  Act,  1876,  section  10  of  that 
Act  being  identical  with  section  7  in  the 
Act  of  1876.  The  local  authority  cannot 
receive  anything  into  its  sewers  which 
either  alone  or  in  combination  with 
sewage  is  Hkely  to  cause  a  nuisance — 
Public  Health  Act,  1875,  s.  27,  and 
Public  Health  Acts  Amendment  Act, 
1890  (63  &  54  Vict.  c.  59),  s.  17.  The 
plaintifis  can  come  to  the  council  for  facili- 
ties to  dispose  of  this  effluent,  and  then  it 
will  be  a  matter  for  consideration  on  the 
circumstances  what  will  be  allowed. 
Byrne,  J.,  followed  Charles,  J.,  in 
Peebles  v.  OawalcUunatle  Urban  Council 
[lS96].^  In  the  Court  of  Appeal  *  and 
the  House  of  Lords'^  it  was  only  de- 
cided that  an  action  for  a  Tnanckmiua 
was  not  the  right  means  of  enforcing 
the  duty  of  a  local  authority  to  make 
necessary  sewers.  The  question  whether 
there  was  any  duty  on  them  to  receive 
trade  effluents  was  not  gone  into.  In 
Ati.'6en.  v.  ClerkenwM  Vestry  [l89l]  *  it 
was  held  that  a  local  authority  could  not 
stop  up  communications  with  their  sewers 
which  they  had  sanctioned ;  but  that  pro- 
ceeded on  the  basis  of  a  duty  on  the  part 
of  the  local  authority  and  a  right  on  the 
part  of  the  individual.  Of  course  a  local 
authority  cannot  refuse  to  do  its  duty,  and 
will  not  be  compelled  to  do  anything 
interfering  with  that — St,  Mary,  Islington^ 
Vestry  v.  ffamsey  Urban  Council  [l90o]  ® 
— but  here  there  is  no  duty  on  the  part 
of  the  council,  and  no  right  on  the  part 
of  the  plaintiffs. 

(2)  66  L.  J.  Q.B.  106;  [1897]  1  Q.B.  384. 

(3)  66  L.  J.  Q.B.  392;  [1897]  1  Q.B.  625. 

(4)  Sub  nom,  Pasmore  v.  Osmaldtroigtle  Urban 
Council,  67  L.  J.  Q.B.  635  ;  [1898]  A.C.  387. 

(5)  60  L.  J.  Ch.  788,  791 ;  [1891]  3  Ch.  627, 
634.     - 

6)   9  L.  J.  Ch.  324 ;  [1900]  1  Ch.  695. 
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Banekwerts,  K.C.<t  and  WaggeUj  for  the 
plaintiffs. — Byrne,  J.,  came  to  the  con- 
clusion that  it  had  not  been  proved  that 
the  discharge  of  the  effluent  into  the  sewer 
in  question  would  prejudicially  affect  the 
disposal  of  the  sewage-matter.  If,  which 
the  plaintiffs  do  not  admit,  the  council  are 
in  any  difficulty  in  the  matter,  it  is  their 
business  to  find  a  way  out  of  it — AU.^ 
Gen.    V.    Colney   Hatch  Lunatic  Asylum 

[1868]  .7 

The  plaintiffs'  case  does  not  depend 
solely  on  section  21  of  the  Public  Health 
Act,  1875.^  They  put  their  case  on  three 
grounds,  and  first  on  that  upheld  by 
Charles,  J.,  in  Peebles  v.  OswaldtwisUe 
Urban  Council,^  that  it  is  the  duty  of  the 
local  authority  to  receive  this  trade 
effluent  into  their  sewers ;  secondly,  they 
contend  that  if  a  local  authority  interferes 
with  a  man's  drain  they  must  give  him 
something  in  its  place ;  and  thii^ly,  they 
say  that  they  have  a  right  imder  section  7 
of  the  Rivers  Pollution  Prevention  Act, 
1876,^  to  have  facilities  for  the  discharge 
of  their  trade  effluent  into  the  sewers. 

There  is  nothing  to  shew  that  the  deci- 
sion of  Charles,  J.,  was  wrong  as  to  the 
effect  of  section  21  of  the  Public  Health 
Act,  1875.     The  section  is  quite  general. 

Since  1853,  the  owners  of  this  mill  had 
had  and  used  a  right  of  sending  effluent  into 
Thirstin  Dyke,  and  so  into  Mag  Brook, 
and  so  acquired  a  right  as  against  the 
riparian  owners.  There  is  no  evidence 
that  it  created  a  nuisance.  When  the 
local  authority  cut  off  the  drain  from  the 
dyke  and  connected  it  with  their  sewer 
they  deprived  the  owners  of  any  right 
which  they  might  have  had  under  sec- 
tion 4  of  the  Rivers  Pollution  Prevention 
Act,  1876,  and  they  cannot  now  refuse  to 
allow  the  connection  with  the  sewer.  The 
licence  they  gave  is  not  now  revocable,  as 
the  plaintiffs  have  altered  their  position. 
Under  section  15  of  the  Public  Health 
Act,  1875,  a  local  authority  is  bound  to 
make  such  sewers  as  are  necessary  for 
effectually  draining  their  district,  and 
under  section  18  they  may  alter  the 
course  of  a  sewer,  or  close  it  up,  but  they 
must  provide  an  equally  effectual  sewer 
for  the  use  of  the  persons  deprived  of  the 

(7)  38  L.  J.  Ch.  265,  267  L.  R.  4  Ch.  146, 
163. 
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use  of  the  sewer  affected.  The  plaintiffd 
have  a  right  to  connect  with  the  sewer  in 
that  way,  or  under  section  21.  Either 
section  21  of  the  Act  of  1875  gives  the 
right  and  section  7  of  the  Rivers  Pollu- 
tion Act,  1876,  cuts  it  down  and  regulates 
it,  or  else  section  7  of  the  Act  of  1876 
gives  the  right  to  have  facilities  for  the 
discharge  of  the  effluent.  The  speech  of 
Lord  Halshury  in  Pamnore  v.  Oswald- 
twiatle  Urban  Council^  supports  that 
view.  If  this  had  heen  domestic  sewage 
there  is  no  question  that  it  could  not 
have  been  cut  off— iitt.-C«n.  v.  Clerken- 
well  Vettry  *  and  Ogilvie  v.  Blything  Union 
Rural  Sanitary  Authority  [l89l].®  Sec- 
tion 21  of  the  Act  of  1875  was  quite 
general  in  its  terms,  and  includes  trade 
effluents.  Section  68  deals  specially  with 
effluents  from  gas  manufacture,  which 
shews  that  section  21  is  intended  to 
include  all  other  effluents. 

The  Legislature  in  the  Public  Health 
Acts  Amendment  Act,  1890,  by  sections 
16  and  17  has  construed  the  Act  of  1875 
by  referring  to  chemical  and  other 
effluents  which  can  only  arise  from  manu- 
&cturing  processes,  and  thus  recognising 
the  right  of  discharging  such  effluents. 
If  facilities  are  once  given  under  sec- 
tion 7  of  the  Act  of  1876,  they  cannot  be 
withdrawn.  It  has  not  been  proved  that 
there  has  been  any  prejudicial  effect  by 
the  discharge  of  these  liquids.  There  is 
ample  remedy  for  any  discharge  injurious 
to  health  under  the  Public  Health  Acts 
Amendment  Act,  1890,  s.  17. 

Aaguithy  K,C,,  in  reply. — Section  7  of 
the  Rivers  Pollution  Prevention  Act, 
1876,  enables  the  local  authority  to  cut 
off  a  discharge  if  the  evils  mentioned  are 
caused.  We  are  quite  willing  to  receive 
the  domestic  sewage  of  the  plaintiffs,  but 
this  does  not  compel  us  to  receive  the 
trade  effluent  as  well  as  the  sewage — 
Charles  v.  Finchley  Local  Board  [l883].^ 

RiGBY,  L.J. — I  have  found  some  diffi- 
culty in  this  case  on  account  of  the  rather 
vague  way  in  which  the  matter  has  been 
brought  forward.  But  it  is  obvious  that 
the  sewage  authority,  of  their  own  free 

(8)  65  L.  T.  338. 

(9)  52  L.  J.  Ch.  5r4,  558;  23  Ch.  D.  767,  774. 
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will,  allowed  the  effluent  water  from  this 
manufactory  to  be  introduced  into  their 
sewers  a  considerable  time  ago,  and  there 
is  no  allegation  that  I  can  find  that  the 
sewers  of  the  district  are  insufficient  for 
carrying  that  trade  effluent  as  well  as  all 
other  sewage  required  to  be  carried  away 
by  them.  With  reference  to  the  first  pro- 
viso in  section  7  of  the  Rivers  Pollution 
Prevention  Act,  1876,^  Mr.  Justice  Byrne, 
having  had  the  evidence  before  him,  has 
found  that  there  is  nothing  to  bring  the 
case  within  the  section  ;  and  I  do  not  see 
that  we  have  any  reason  to  overrule  that 
finding.  Under  the  circumstances,  the 
district  council  say  :  "  We  object  because 
we  find  that  the  land  for  the  purposes  of 
irrigation  to  dispose  of  the  sewage  is  really 
small  in  area  in  our  district,  and  our 
engineers  think  that  the  nature  of  the 
trade  effluent  is  such  that  it  will  render 
the  processes  of  irrigation  and  filtration 
somewhat  less  efficient  and  therefore  be 
objectionable '' ;  but  there  is  no  objection 
that  I  can  find  on  the  ground  that  there 
will  be  pollution  within  any  ordinary 
meaning  or  any  applicable  meaning  of 
the  word  by  the  sewage-matter  so  as  to 
prevent  it  being  proper  for  conveyance 
into  the  sewer.  I  can  find  no  grounds 
on  which  we  ought  to  differ  from  Mr. 
Justice  Byrne,  and  therefore  I  think  that 
the  appeal  ought  to  be  disallowed. 

Vaughan  Willums,  L.J. — I  entirely 
agree. 

Stibling,  L.J. — I  think,  whether  you 
look  at  section  21  of  the  Public  Health 
Act,  1875,  or  at  section  7  of  the  Rivers 
Pollution  Prevention  Act,  1876,  no  suffi- 
cient ground  is  shewn  for  reversing  the 
decision  of  Mr.  Justice  Byrne.  If  sec- 
tion 21  of  the  Public  Health  Act,  1876, 
applies,  then,  according  to  the  authorities, 
there  is  an  absolute  right  on  the  part  of 
the  plaintiffs  to  discharge  their  efflaent 
into  the  sewers.  If,  on  the  other  hand,  . 
it  is  qualified  by  section  7  of  the  Bivers 
Pollution  Prevention  Act,  1876,  then  it 
seems  to  me,  as  has  already  been  stated, 
the  facilities  which  have  been  given  for 
the  dealing  with  this  effluent  by  the  dis- 
trict council  ought  not  to  be  withdrawn 
unless  the  case  is  brought  within  oQe  or 
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other  of  the  provisoes  in  the  two  clauses 
which  follow  the  first.  I  agree  in  thinking 
that  the  local  authority  have  not  brought 
the  case  within  either  clause,  and  con- 
sequently that  the  appeal  ought  to  be 
dismissed. 

Appeal  dismisaed. 


Solidtors — Jaqaes  &  Co.,  agents  for  Armitage, 
Sjkes  &  Hinchcliffe,  Huddersfield,  for  appel- 
lants ;  Van  Sandaa  &  Co.,  agents  for  Mills  & 
Co.,  Huddersfield,  for  respondents. 

IBcported  hy  A,  J.  Spencer,  Etq., 
Barriiter-at'Law, 


Jan.  17.      J 


HOWARD. 


Wm — Construction — Gift  "«o  long  at 
the  remains  unmarriedJ' 

A  direction  in  a  wiU  to  set  aside  a  sum 
of200L  and  thereout  pay  to  the  testator^s 
widow  a  sum  of  3Z.  monthly  ^'  so  long  as 
the  remains  unmcmried  or  until  the  said 
sum  of  2001,  becomes  exhausted^  the  said 
payment  of  SI,  monthly  to  cease  on  my  said 
wife  marrying  again"  is  an  absolute  gift 
of  the  2001. 

Rishton  v.  Cobb  (9  L.  J.  Oh.  110; 
5  Myl.  &  Cr.  U5)  follotoed. 

The  testator  in  the  cause,  by  his  will 
dated  February  3,  1899,  appointed  the 
defendant  executor  and  trustee  thereof, 
and  (amongst  other  provisions),  after  pro- 
viding for  the  realisation  of  his  estate, 
desired  his  executor  and  trustee  "  to  set 
aside  200Z.^  and  thereout  pay  to  my  said 
wife,  the  said  Amelia  Howard,  the  sum  of 
3Z.  monthly,  so  long  as  she  remains  un- 
married, or  until  the  said  sum  of  2001. 
becomes  exhausted,  the  said  pjiyment  of 
3/.  monthly  to  cease  on  my  said  wife 
marrying  again." 

The  testator  died  on  May  8,  1899,  and 
his  will  was  duly  proved  by  the  defendant 
on  November  10,  1900.  Amelia  Howard 
died  on  May  31, 1900,  having,  by  her  will 
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dated  January  2,  1900,  appointed  the 
plaintiff  sole  executrix.  Certain  pay- 
ments had  been  made  to  Amelia  Howard 
on  account  of  her  annuity  of  3Z.  monthly. 

The  plaintiff  commenced  the  present 
proceedings  by  originating  summons,  ask- 
ing that  it  might  be  determined  whether, 
upon  the  true  construction  of  the  will  of 
the  testator,  the  plaintiff,  as  executrix  of 
the  widow  of  the  said  testator,  was  entitled 
to  be  paid  by  the  defendant  out  of  the 
said  testator's  estate  so  much  of  the  sum 
of  200/.  directed  by  him  to  be  set  apart, 
and  any  interest  which  might  have  accrued 
on  any  investments  of  that  amount,  which 
the  said  testator  s  widow  did  not  herself 
receive,  or  which  since  her  death  had  not 
been  paid  to  her  said  executrix.  The 
summons  was  adjourned  into  Court  for 
argument. 

S.  Dickinson^  for  the  plaintiff,  referred 
to  Rishton  v.  Cohb  [l839]  *  and  Boddington^ 
In  re  ;  Boddington  v.  Clairat  [l885].'^ 

Q,  E,  Fryer^  for  the  defendant. 

Farwell,  J. — I  do  not  think  it  is 
necessary  for  me  to  determine  whether 
the  Court  of  Appeal  is  at  liberty  to  dis- 
regard Rishton  v.  CM,^  It  is  sufficient 
for  me  that  Lord  Selborne,  notwithstand- 
ing his  expressions  of  dissent,  says  that  it 
is  to  be  supported  on  the  very  ground 
which  decides  this  case.  I  do  not  see  how 
I  can  avoid  following  it.  There  will  be  a 
declaration  in  the  terms  of  the  summons 
that  the  plaintiff  is  entitled  to  the  un- 
applied part  of  the  200/.,  and  any  interest 
which  has  accrued  thereon. 


Solicitors — Colman  &  Knight ;  W.  H.  Martin 
Sc  Co. 

\_Reported  by  A.  B.  Randall,  Esq. 
Barrister-at'Law, 


(1)  9  L.  J.  Ch.  110 ;   6  Myl.  &  Cr.  145. 

(2)  53  L.  J.  Ch.  475 ;  26  Ch.  D.  685. 
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CoZENS-HaBDT,  J.  ^  NATIONAL    BISCUIT 
1901.  >       OO/S     APPLICATION, 

Feb.  4.  )      In  re. 

Trade  Mark — "  Invented  word  " — Mis- 
spelling — "  Wards  having  no  reference  to 
qtuility*' — Fat^nts^  Designs^  and  Trade 
Marks  Act,  1883  (46  i  47  Vict  c.  57), 
8.  64 — Patents,  Designs,  and  Trade  Marks 
Act,  1888  (51  d&  52  Vict.c.  50),  s.  10. 

A  word  such  as  "  Urveeda^  which  merely 
consists  of  a  misspelling  of  three  common 
words  put  into  one,  is  not  "  an  invented 
word  "  unthin  section  64  (d)  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  as 
am^ended  by  the  Act  of  1888. 

If  such  a  word  or  phrase  suggests  that 
the  purchaser  of  goods  toiU  find  them  com- 
forting or  advantageous,  it  cannot  be 
registered  under  sub-section  (e)  of  that 
section  as  '^  having  no  reference  to  the 
character  or  quality  of  the  goods.** 

This  was  an  appeal  from  the  refusal  by 
the  Comptroller  of  an  application  by  the 
National  Biscuit  Co.,  an  American  corpor- 
ation, to  register  in  class  42  (Biscuits,  &^.)  a 
Trade  Mark  No.  221738,  consisting  solely 
of  the  word  "  Uneeda." 

The  mark  had  been  registered  in  the 
United  States,  and  TJneeda  Biscuits  had 
been  widely  advertised  there. 

The  reasons  given  by  the  Comptroller  for 
his  i-efusal  were  that  the  word  "  TJneeda  " 
was  a  mere  misspelling  of  the  words 
'*  You  need  a,"  and  misspelling  could  not 
be  considered  invention.  It  was  not, 
therefore,  an  "  invented  word,"  and  it 
could  not  be  registered  under  sub-section 
{e)  of  section  64  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  as  amended 
by  the  Act  of  1888,  as  "a  word  or  words 
having  no  reference  to  the  character  or 
quality  of  the  goods,"  because  it  conveyed 
the  idea  that  the  prospective  purchaser's 
personal  comfort  would  be  promoted  by 
the  acquisition  of  the  article. 

The  trade  mark  had  been  upheld  in 
the  American  Courts,  and  protected  by 
injunction. 

Moulton,  K.C,  and  E.  F.  Lever,  for  the 
applicants. — Assuming  that  "  TJneeda  " 
is  an  ingenious  misspelling  of  the  three 


words  "  You  need  a,"  though  it  was  not 
originally  so  intended,  it  is  an  invented 
word  within  the  meaning  of  section  64  (<2) 
of  the  Act.  The  test,  as  laid  down  by  the 
House  of  Lords  in  Eastman  Photographic 
Materials  Co.  v.  ComptroUer-Genertd  [l  898], ^ 
ia  whether  the  registration  of  the  word 
will  interfere  with  the  right  of  the  public 
to  use  the  English  language  in  its  ordi- 
nary sense.  Tried  by  that  test,  "  Uneeda  " 
is  perfectly  harmless.  It  is  true  that 
there  must  be  some  invention,  and  Lord 
Halsbury  said  in  the  same  case  that  merely 
misspelling  a  word  would  not  do  if  its  use 
would  tend  to  deceive.  Here  there  is 
no  tendency  whatever  to  deceive;  and  there 
is  invention  in  so  caricaturing  a  sentence  as 
to  make  it  a  single  word.  Lord  Balsbury 
was  thinking  of  such  a  case  as  Ripley,  In 
re  [l898],^  where  registration  was  refused 
to  ^'  Pirle  "  on  the  ground  that  it  was  & 
mere  misspelling  of  Pearl,  which  was  held 
to  have  some  reference  to  the  character  or 
(quality  of  the  goods. 

If  "  Uneeda  "  is  not  an  invented  word,  it 
is  "  a  word  or  words  having  no  reference 
to  the  quality  or  character  of  the  goods," 
and  may  be  registered  under  section  64  (e) 
of  the  Act. 

The  Attorney-General  {Sir  R.  B.  Finlay, 
E.C.)  and  R.  J.  Parker,  for  the  Comptroller. 
— The  decision  of  the  Comptroller  is  right, 
and  should  be  upheld.  *'  Uneeda  "  is  not 
an  invented  word — it  is  a  mere  misspell- 
ing of  three  common  words  in  universal 
use,  and  the  judgments  of  the  House  of 
Lords  in  Eastman  Photographic  Materials 
Co.  V.  Comptroller-General  ^  shew  clearly 
that  a  misspelt  sentence  is  not  an  in- 
vented word.  If  the  registration  is 
claimed  under  section  64  (e),  the  words 
have  some  reference  to  the  quality  or 
character  of  the  goods.  They  suggest  that 
the  purchaser  will  be  benefited  by  their 
acquisition  They  are  quite  as  descrip- 
tive as  "Pirle"  or  **  Emollio,"  which 
were  refused  in  Ripley,  In  re,^  and  Oros- 
smith.  In  re  [l889].*  Moreover,  the  Comp- 
troller has  a  discretion — Eno  v.  Dunn 
[l89o],*  Tumey  d:  Son's  Trade  Mark,  In 

CI)  67  L.  J.  Ch.  628;  [1898]  A.C.  571;  15 
Rep.  Pat.  Cas.  476. 
(,2)  15Rep.  Pat.  Cas.  151. 

(3)  6  Rep.  Pat.  Cas.  180 ;  60  L.  T.  612. 

(4)  15  App.  Cas.  252. 
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re  [l893]  ^ — and  has  exercised  it  rightly. 
There  must  be  some  classes  of  words 
which  ought  not  to  be  registered,  even 
though  they  have  no  reference  to  quality 
— for  example,  "  Importers  of"  oould  not 
he  registered 

JfotUton,  K.C.J  replied. 

Cozbns-Habdt,  J — This  is  an  appeal 
from  the  Comptroller,  who  has  refused  the 
registration  of  the   word   **Uneeda"  as 
applied  to  biscuits,  or  the  class  of  goods  in 
which  biscuits  are  contained.     The  appli- 
cants  seek  to  reverse  the  decision  of  the 
Coniptroller  mainly  on  the  ground — I  think 
I  may  say  entirely  on  the  ground — that 
this   is  "an  invented  word  or  invented 
words ''  within  section  64  (d)  of  the  Act. 
An  affidavit  has  been  made  by  Mr  Craw- 
ford, who  is  the  president  of  the  American 
conapany  who    seek  the    registration,  in 
which  he   makes  a  statement  which    is 
remarkable:    *'The    word    XJneeda    was 
first  invented  by  Mr.  Kinney  of  Phila- 
delphia Pennsylvania  U.S.A.  of  the  Ad- 
vertising  Department  of  the  Applicant 
Company  and  was  originally  intended  to 
he  associated  with  a  picture  of  an  Indian 
Maiden  and  was  therefore  the  name  of  an 
aborigine."     I  entirely  decline  to  accept 
that.    I  have  no  doubt  whatever  that  the 
word  "TTbeeda"  was  a  very  clever  and 
very  ingenious  device  to  put  in  the  form  of 
one  word  the  common  expression  properly 
comprised  in  three  words,  *'  You  need  a  "  ; 
and  although  it  might  be  associated  with 
the  picture  of  an  Indian  maiden,  it  would 
be  ridiculous  to  say  that  it  was  therefore 
the  name  of  an  aborigine.     The  word,  I 
take  it,  was,  and  was  intended  to  be,  a 
misspelling  of  the  words  "  You  need  a " 
made  into  one  word,  the  sound  remaining 
identical.     Now  is  that  an  invented  word 
within  the  meaning  of  the  Act  9    As  I 
read  what   was    said  in  the    House  of 
Ix>rds  in  Eastman  Photographic  Materiala 
Co.  V.  Comptroller- General^^  it  is  impossible 
for  me  to  hold  it  was  an  invented  word.    In 
the  course  of  the  argument  I  referred  to 
what  Lord  Herschell  said  with  regard  to 
the  word  "Phit  eesi."     Counsel  asked, 
**Is  that  an    invented    word?"      Lord 
Herschell  said,  *'  Probably  not,  because  it 
is  a  mere  misspelling.     It  suggests  at  once 
(5)  11  Bep.  Pat.  Gas.  37. 


the  English  words."  Counsel  for  the 
applicants  are  quite  entitled  to  say  that 
that  was  a  mere  interlocutory  observation, 
and  that  no  Judge  ought  to  be  bound  by 
any  observation  which  he  makes  in  the 
course  of  an  argument ;  but  when  I  come 
to  the  considered  judgment  of  Lord 
Herschell,  where  he  is  dealing  distinctly 
with  this  question  of  what  is  the  meaning 
of  **  invented  word  "  in  this  sub-section, 
he  says  this:  ''An  invented  word  is 
allowed  to  be  registered  as  a  Trade  Mark, 
not  as  a  reward  of  merit,  but  because  its 
registration  deprives  no  member  of  the 
community  of  the  rights  which  he  pos- 
sesses to  use  the  existing  vocabulary  as  he 
pleasea  It  may,  no  doubt,  sometimes  be 
difficult  to  determine  whether  a  word  is 
an  invented  word  or  not.  I  do  not  think 
the  combination  of  two  English  words  is 
an  invented  word,  even  although  the 
combination  may  not  have  been  in  use 
before,  nor  do  I  think  that  a  mere  varia- 
tion of  the  orthography  or  termination  of 
a  word  would  be  sufficient  to  constitute  an 
invented  word,  if  to  the  eye  or  ear  the 
same  idea  would  be  conveyed  as  by  the 
word  in  its  ordinary  form."  Now  I  take 
that  to  be  a  binding  guide  for  me  in  the 
interpretation  of  this  statute.  If  I  find, 
as  I  do  find  here,  that  this  is  merely  a 
putting  together' of  three  of  the  commonest 
English  words,  and  a  misspelling  of  the 
first  of  them  without  change  in  the  sound, 
I  think  that  I  am  bound  to  hold,  as  Lord 
Herschell  did,  that  it  conveys  to  the  ear 
precisely  the  same  idea  as  the  words  of  the 
English  language  properly  spelt  would 
convey ;  and  that  being  so,  it  is  not  an 
"  invented  word  "  within  the  meaning  of 
the  section.  That  being  so,  the  ground 
upon  which  the  appellant  relies,  in  my 
judgment,  disappears. 

Then  it  was  argued  that  the  word  might 
come  under  sub-section  {e)  of  section  64  : 
"  A  word  or  words  having  no  reference  to 
the  character  or  quality  of  the  goods,  and 
not    being    a    geographical    name."      ^^ 
seems  to  me  that  these  words  are,  and  are 
intended  to  be,  commendatory,  and  suitable 
to  describe  something  which  a  purchaser 
would  find  oomforting  and  advantageous 
to  use,  as  being  of  the  quality  and  cha- 
racter which  would   be  suitable  for   his 
wants. 
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On  both  grounds,  therefore,  I  think 
that  the  decision  of  the  Registrar  was 
right,  and  that  this  application  must  be 
refused. 


Solicitors — Bam  &  Berridge.  for  applicants; 
Solicitor  to  the  Board  of  Trade,  for  respon- 
dent. 

[Reported  hy  J,  R,  Brooke^  Egq., 
Barrister-at-Zaw, 


15.  ) 


MIDDLBMAS  V.   STEVENS. 


Joyce,  J. 

1901 
Jan.  25. 

Settled  Land^Leaee  by  Tenant  far  Life 
— Power  of  Lecuing — Bona  Fide  Exerciee 
of  Power — DeUrmincUion  of  Teiuvncy  for 
Life-^SetOed  Land  Act,  1882  (45  dt  46 
Vict.  0,  38),  9.  53. 

A  widow,  being  under  the  Settled  Land 
Acts  tenant  for  life  during  her  widowhood 
of  settled  estate^  on  the  eve  of  her  second 
marriage  intended  to  grant  a  tvoenty-one 
years'  lease  of  the  settled  esUxte  to  her 
intended  husband : — Held,  that  thegranting 
of  such  lease  must  be  restrained,  as  not  being 
a  bona  fide  exercise  of  the  powers  of  a 
tenant  for  life. 

Motion. 

The  defendant  was  the  widow  of  R.  P. 
Stevens,  who,  by  his  will  dated  in  1897, 
gave  her  the  use  and  enjoyment,  rent  free, 
of  his  house,  known  as  The  Hall,  Sandi- 
acre,  Derbyshire,  wherein  she  then  resided, 
for  so  long  during  widowhood  as  she 
should  personally  reside  in  and  occupy  the 
same.  The  testator  gave  the  defendant 
an  annuity  during  her  life  of  500/.,  and 
certain  other  legacies,  and  the  whole  of  his 
real  and  personal  estate,  including  the 
house,  on  the  determination  of  his  widow's 
interest  therein,  to  trustees  upon  trust  for 
sale. 

The  defendant  intended  to  marry  again, 
in  which  event  she  would  lose  her  interest 
in  the  house  Thin  being  so,  she  proposed, 
as  being  in  the  position  of  a  tenant  for  life 


under  the  Settled  Land  Acts,  to  grant  a 
lease  of  the  premises  for  twenty-one  years 
to  her  intended  husband.  A  correspond- 
ence passed  between  the  solicitors  of 
the  defendant  and  those  representing  the 
beneficiaries  under  the  trusts  of  the  will, 
in  the  course  of  which  the  defendant's 
solicitors  wrote :  "  We  have  on  behalf  of 
our  client  taken  the  opinion  of  counsel,  and 
he  advises  our  client  that  she  has  the 
powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts,  and  that  she  has  power 
under  such  Acts  to  lease  the  house  for 
21  years.  Our  client  has  no  desire  to 
conceal  her  intentions  from  the  trustees 
or  their  solicitors,  and  you  may,  therefore, 
assume  that  it  is  her  present  intention  to 
get  married,  in  which  event  she  will,  prior 
to  her  marriage,  exercise  her  power  of 
leasing  in  accordance  with  the  advice  of 
her  counsel."  Thereupon  the  present 
action  was  commenced  by  the  beneficiaries 
under  the  will  as  plaintiffs,  and  they  now 
moved  for  an  injunction  to  restrain  the 
defendant  from  granting  or  purporting  to 
grant  a  lease  of  the  house. 

Hughes,  K.C.,  and  A.  St.  John  Clerks, 
for  the  plaintiffs. — Until  the  time  of  her 
marriage  the  defendant  has  the  powers  of 
a  tenant  for  life,  and  by  section  53  of  the 
Settled  Land  Act,  1882,  she  is  put  in  the 
position  of  a  trustee  for  all  persons  entitled 
under  the  settlement ;  therefore  she  is  a 
trustee  for  herself  until  marriage.  But 
her  own  interest  is  infinitesimal,  ceasing 
almost  immediately — that  is,  on  her 
marriage.  Therefore,  it  cannot  be  alleged 
that  the  granting  of  the  lease  will  be  for 
the  benefit  of  the  tenant  for  life  as  such, 
or  of  the  remaindermen  as  such.  There 
cannot  be  any  real  bargain  here,  because 
the  rent  will  not  be  paid  to  the  defendant, 
but  to  the  plaintiffs.  The  principles  laid 
down  in  Sutherland  v.  Sutherland  [l893]  ^ 
cover  this  case,  and  the  lease  ought  not  to 
be  granted.  If  the  lessor,  the  tenant  for 
life,  ''  has  got  more  for  himself  than  for 
others,  that  is  decisive  evidence  against 
him  " — Queensberry  Leases  [isn]* 

Oeo.  P.  Lawrence,  for  the  defendant. — 
If  the  proposed  lease  is  a  beneficial  one 

(1)  62  L.  J.  Ch.  946  ;  [1893]  3  Ch.  169. 

(2)  5  Dow,  293.  344. 
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for  the  persons  who  are  entitled  to  receive 
the  rent  under  it,  it  is  none  the  less  valid 
hecause  it  is  granted  to  a  person  bearing 
a  particular  relation  to  the  defendant  and 
because  she  may  have  an  interest  or  a 
benefit  under  it.  The  lease  would  be  for 
the  benefit  of  the  estate  and  not  prejudicial 
to  it,  and  would  therefore  be  a  valid  lease. 

Joyce,  J, — The  case  is  free  from  doubt. 
Here  is  a  lady  who  may  be  said  to  be  a 
tenant  for  life  during  her  widowhood 
under  the  Settled  Land  Acts.  Apart 
from  any  question  as  to  the  intended  lessee 
or  any  other  consideration,  if  I  found  a 
tenant  for  life  whose  tenancy  was  coming 
to  an  end  to-day  or  to-morrow  insisting  on 
granting  a  lease  which  was  objected  to  by 
those  entitled  in  remainder,  I  should 
regard  the  case  with  some  suspicion.  But 
this  case  is  worse.  It  is  clear  from  the 
correspondence  that  the  very  object  of  the 
lady  in  granting  the  lease  is  that  she  her- 
wlf  may  continue  to  occupy  the  house, 
lliat  is  not  a  bona  fide  exercise  of  the 
powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts.  But  the  case  does  not 
rest  there.  Her  solicitor  says  she  is  not 
going  to  grant  a  lease  unless  she  does 
marry. 

The  plaintiffs  are  entitled  to  an  injunc- 
tion restraining  the  granting  of  a  lease 
except  with  their  consent  or  with  that  of 
the  Court. 


Solicitors — F.  Einch,  agent  for  Eking  Sc  Wylea, 
Nottingham,  for  plaintiffs ;  Hind  &  Robinson, 
agents  for  Wells  &  Hind,  Nottingham,  for 
defendant. 

[Beported  hf  W,  8.  Ooddard,  Esq,^ 
Barrigter-at'Law, 
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1901 

Feb.  21 

Revenue  —  Estate  Duty — IncideTuse  — 
Will — General  Povoer  of  Appointment  by 
WiU — Property  Passing  to  Executor  "  as 
nich"— Finance  Act,  1894  (57  db  58  Vict, 
c.  30),  «.  9,sub-8.  (1). 

A  fund  appointed  by  toiU  under  a 
general  powtr  passes  to  the  execiUor  *^  as 
such  *'  tcithin  the  meaning  of  section  9, 
sub-section  (1)  of  the  Finance  Act,  1894, 
and  accordingly,  in  the  absence  of  any 
direction  to  the  contrary,  Vve  estate  duty 
thereon  is  payable  o\U  of  the  appointor's 
residuary  estate. 

Treasure,  In  re ;  Wild  v.  Stanham 
(69  L.  J.  Ch.  751 ;  [1900]  2  Ch.  648),  on 
this  point  considered  and  not  followed. 

Adjourned  summons. 

Under  the  will  of  her  father,  who  died 
on  August  15,  1869,  a  legacy  and  a  share 
of  residue  were  held  upon  trust  for 
Marian  Edith  Moore  for  life,  and,  as  to  a 
moiety  thereof,  after  her  death  (in  the 
events  which  happened)  upon  trust  as  she 
should,  whether  covert  or  sole,  by  will 
appoint. 

M.  E.  Moore  died  on  August  26, 1899, 
having  by  her  will  dated  August  4,  1899, 
appointed  that  all  the  property  over 
which  under  the  will  of  her  father  she 
bad  a  general  power  of  appointment 
should  be  held  upon  trust  for  certain  of 
her  relations  liviog  at  her  decease  as 
therein  mentioned.  She  devised  and 
bequeathed  all  her  property  not  otherwise 
disposed  of  to  one  of  her  nieces,  who  was 
also  an  appointee.  She  appointed  an 
executor.     Her  will  was  duly  proved. 

Estate  duty  (amounting  to  740Z.)  was 
duly  paid  by  the  executor  in  respect  of 
the  appointed  fund. 

This  summons  was  taken  out  for  the 
determination  of  the  question  how  as 
between  the  appointees  and  the  residuary 
legatee  the  duty  should  be  borne. 

Davmey,  for  the  executor^  stated  the 
case. 

P.  F,  Stokes,  for  the  residuary  legatee. — 
The  appointed  fund  must  bear  its  own 
Z 
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duty.  The  case  is  exactly  within  the 
decision  of  Kekewich,  J.,  on  this  point  in 
Treasure,  In  re;  WildY.  Starhham  [l90o],i 
where  he  held  that  a  fund  appointed 
under  a  general  testamentary  power  was 
property  which  did  not  pass  to  the  executor 
^'as  such."  Section  9,  sub-section  (1)  of 
the  Finance  Act,  1894,*  enacts  that  in 
such  a  case  the  duty  is  chargeable  on  the 
fund  in  exoneration  of  the  general 
residue.  This  was  personal  property,  of 
which  the  deceased  was  competent  to  dis- 
pose at  her  death,  and  therefore  the 
executor  was  primarily  liable  for  the  duty 
under  section  6,  sub- section  2.  But  under 
section  9,  sub-section  (1),'^  it  was  not  pro- 
perty passing  to  the  executor  as  such — 
namely,  as  executor.  It  is  true  it  was 
available  in  his  hands  for  the  payment  of 
the  appointor's  debts  if  it  was  required 
for  that  purpose,  but  it  was  only  an 
equitable  asset.  The  executor  gets  the 
appointed  fund  because,  he  taking  out 
probate  and  having  to  pay  debts,  it  is 
convenient  he  should.  Prior  to  the 
decision  of  PhUbriek's  SeUlemeTU,  In  re 
[l865],'  he  did  not  get  it.  But  as  executor 
*^  as  such  "  he  only  gets  what  comes  to 
him  as  legal  assets ;  "  as  such  "  he  gets 
'  only  his  testator's  own  property.  In 
Cook  V.  Gregaon  [l856]  *  the  distinction 
between  legal  and  equitable  assets  is 
shewn,  and  light  is  thrown  on  the  mean- 
ing of  an  executor  "  as  such.''  The  fund 
comes  to  the  executor  rather  as  trustee 
than  as  executor.  It  is  not  like  the  case 
of  a  leasehold  coming  to  him,  as  is  pointed 
out  by  Kekewich,  J.,  in  Treasurej  In  re  ; 
Wild  V.  Stanham.^  The  residuary  estate, 
therefore,  is  not  chargeable  with  the  duty. 
[HoakMa  Truete,  In  re  [l877],*  was  also 
referred  to  J 

Frank  KuaeM,  for  the  appointees. — 
The  judgment  of  Kekewich,  J.,  in  Trea- 
sure, In  re;  Wild  v.  Stanham,^  as  to  the 
fund   not  passing  to  the  executor  "as 

(1)  69  L.  J.  Ch.  761 ;  [1900]  2  Ch.  648. 

(2)  Finance  Act,  1894,  s.  9,  sub-s.  (1):  *»A 
rateable  part  of  the  Estate  Daty  on  an  estate, 
in  proportion  to  the  value  of  any  property 
which  does  not  pass  to  the  executor  as  snch, 
shall  be  a  first  charge  on  the  property  in 
respect  of  which  daty  is  leviable ;  .  .  ." 

(3)  34  L.  J.  Ch.  368. 

(4)  25  L.  J.  Ch.  706 ;  3  Drew.  647. 

(5)  46  L.  J.  Ch.  274;  6  Ch.  D.  281. 


such,"  is  a  mere  didum,  because  he  decided 
the  case  on  a  different  ground,  which  does 
not  exist  here — the  ground  that  estate 
duty  is  a  '*  testamentary  expense,"  which 
was  there  expressly  directed  to  be  paid 
out  of  residue.  But,  even  if  it  is  treated  as 
a  decision  on  the  point,  this  Court  should 
disregard  it  as  wrong.  The  appointed 
fund  was  property  passing  to  the  executor 
"as  such" — because  he  was  executor — 
Hoskin^a  Truata,  In  re,^  The  words  "  as 
such  "  refer  to  property  which  the  executor 
takes,  and  which  he  would  not  take  if  he 
were  not  executor.  The  duty  is,  therefore, 
payable  out  of  the  residue,  and  not  out  of 
the  appointed  fund. 

Buckley,  J.— The   question  which    I 
have  to  decide  is  whether  the  sum  of  740/.» 
which  the  executor  has  paid  for  estate 
duty  on  the  appointed  fund,  ought  to  be 
borne  by  the  general  residue  or  by  the 
appointed  fund.     The  matter  turns  upon 
section  9,  sub-section  1   of  the  Finance 
Act,  1894.^  [His  Lordship  read  the  ma- 
terial part  of  the  sub-section:]  If  the 
appointed  fund  did  pass  to  the  executor 
'*  as  such,"  the  estate  duty  is  payable  out 
of  the  general  residue ;  if  it  did  not  pass 
to  the  executor  "  as  such,"  it  is  payable 
out  of  the  appointed  fund.    The  general 
law  is  plain  that,  where  a  fund   is  ap- 
pointed under  a  general  power  of  appoint- 
ment, the  appointed  fund  is  liable  for  the 
payment  of  the  appointor's  debts.  In  Phil- 
brick'a  Settlement,  In  re^  Lord  Bomilly 
decided  that,  where  a  married  woman  has 
a  general  power  of  appointment  by  will 
over  a  fund,  and  pursuant  thereto  executes 
a  will  and  appoints  executors,  they,  and 
not  the  trustees  of  the  deed  which  creates 
the  power,  are  the  persons  on  whom  the 
duty  of  administering  the  appointed  fund 
rests.     The  substance  of  I^rd  Bomilly's 
judgment  is  that,  where  a  married  woman 
having  a  general  power  of  appointment 
by  will  over  a  fund,  and  having  no  power 
to  make  a  will  otherwise,  exercises  the 
power  and  appoints  an  executor,  she  must 
be  taken  as  having  appointed  the  executor 
for  the  purpose  of  dealing  with  the  fund 
over  which  she  had  the  general  power  of 
appointment ;  from  which  it  follows  that 
the  trustees  of  the  deed    creating  the 
power  ought  to  hand  over  the  fund  to  the 
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executor  so  that  he  may  administer  it. 
The  whole  result  of  that  case  is  that,  as 
hetween  the  trustees  of  the  deed  and  the 
executor,  the  latter  replaces  the  former 
for  the  purpose  of  administering  the  fund. 
That  case  decides  nothing  as  to  the 
character  in  which  the  executor  takes  it 
as  between  creditors  and  appointees;  it 
simply  decides  that  the  executor  takes  it 
as  against  the  trustees.  Fhilbriek's  Settle- 
mentf  In  rt?  was  dealt  with  in  Hoikin'a 
Tnuts,  In  re.^  That,  again,  waj3  the  case 
of  a  married  woman.  It  was  an  appeal 
by  the  trustees  of  the  deed  creating  the 
power  against  an  order  to  pay  costs,  and 
it  was  held  that  no  appeal  would  lie ;  but 
Lord  Justice  James  said,  *' I  may  add 
that  if  the  merits  had  to  be  gone  into,  I 
should  hold  it  to  be  established  beyond  all 
•question  that  where  a  feme  covert^  or  any 
other  person  having  a  general  power  of 
appointment  over  a  fond  of  personalty, 
makes  an  appointment  of  the  fund  by 
will  and  appoints  an  executor,  the  exe- 
cutor, when  he  has  proved  the  will,  is 
entitled  to  receive  the  appointed  fund." 
I  do  not  think  it  would  be  possible  to  find 
more  appropriate  language  to  point  out 
that  the  material  fact  by  virtue  of  which 
the  executor  becomes  entitled  to  receive 
the  fund  is  that  he  has  proved  the  will,  and 
80  he  gets  the  fund  by  reason  of  his  being 
executor,  and  '^  as  such.'' 

Let  me  examine  this  a  little  further 
upon  principle.  When  the  executor  has 
got  the  fund,  what  is  his  duty  in  regard  to 
it!  His  duty  is  to  use  it  for  the  payment 
of  the  appointor's  debts  if  it  is  necessary 
to  have  recourse  to  it  for  that  purpose. 
Then,  when  that  is  done,  he  has  a  duty 
towards  the  appointees — namely,  to  hand 
over  to  them  whatever  remains  of  the 
fund.  The  executor  is  not  simply  a  trus- 
tee in  the  sense  that  he  steps  into  the 
shoes  of  the  trustees  for  the  purpose  of 
administering  the  fund  ;  he  has  another 
duty — that  of  applying  it,  if  necessary,  in 
payment  of  debts.  Whence  did  he  get 
that  doty)  He  got  it  from  no  other 
source  except,  as  Lord  Justice  James 
•ays,  that  of  having  proved  the  will ;  and 
hcwanse  he  has  proved  the  will  and  is  exe- 
cutor he  gets  the  duty  of  paying  the  debts 
out  of  the  fond,  and  he  only  becomes  a 
trustee  of  the  fund  in  the  sense  of  trustee 


for  the  appointees  when  the  debts  have 
been  paid.  On  principle,  therefore,  it 
seems  to  me  that  this  fund  comes  to  the 
executor  "  as  such." 

But  it  is  said  that  Mr.  Justice  Keke- 
wich,  in  Tre<uure^  In  re  ;  Wild  v.  Stanhcnny^ 
has  decided  differently.  There  are  two 
observations  I  may  make  upon  that  case. 
The  learned  Judge,  in  his  judgment,  gives 
decisions  on  two  points,  the  second  of  which 
was  sufficient  to  cover  the  whole  matter 
which  he  had  to  decide.  In  that  case  the 
testator  had  directed  that  his  executor 
should  pay  his  testamentary  expenses  out 
of  his  residuary  estate ;  and  Mr.  Justice 
Kekewich  held  that  the  payment  of  estate 
duty  on  the  appointed  fund  was  a  testa- 
mentary expense,  and  therefore  that,  irre- 
spective of  any  question  on  whom  it  would 
otherwise  fall,  it  was  payable  out  of  the 
residue.  But  in  the  earlier  part  of  his 
judgment  he  does  deal  with  the  question 
whether  or  not  the  appointed  fund  passed 
to  the  executor  "as  such,"  and  he  held  that 
it  did  not.  I  apprehend  that  the  proper 
mode  of  consideriog  authorities  is  to  discover 
the  principle  upon  which  they  are  based, 
and  every  Judge  is  bound,  as  regards  an 
authority  which  is  binding  on  him,  to  fol- 
low the  principle  involved  in  it,  otherwise 
decisions  may  be  often  erroneously  used. 
The  priuciple  I  find  in  the  early  part  of 
Mr.  tf ustice  Kekewich's  judgment  is  that 
PhUhrick'a  Settlement,  In  re,  ^  and  Hoskine 
TrustSy  In  re^  have  laid  down  certain 
rules.  He  finds  that  Philbrtck*s  Settle- 
ment, In  re^  decided  that  the  executor 
took  as  trustee,  and  that  Hoakin'e  Trusts^ 
In  re^  has  extended  the  principle  beyond 
the  case  of  a  married  woman  to  the  case 
of  any  general  power  of  appointment.  So 
far  I  entirely  agree.  But  then — and  here 
I  fail  to  follow  him — he  comes  to  the 
conclusion  that  the  fund  does  not  pass  to 
the  executor  *'  as  such."  I  f  he  means  that 
in  Philbrick^s  Settlement,  In  re^  and  Hoe- 
kin's  Truete,  In  re,*  it  was  decided  that 
the  executor  took  as  trustee  for  the 
appointees,  as  distinguished  from  persons 
having  the  administration  of  the  fund  for 
all  purposes— namely,  for  creditors  first 
and  then  for  the  appointees — I  cannot 
agree  with  him.  I  do  not  follow  the 
decision,  therefore,  on  two  grounds:  in 
the  first  place,  because  upon  this  point  it 
z2 
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is  only  dictum,  having  regard  to  the  latter 
part  of  the  judgment ;  and  secondly,  be- 
cause I  do  not  find  in  it  any  principle 
which,  having  regard  to  what  had  been 
previously  decided  in  Philhrick'a  Settle- 
menty  In  «,'  and  Jloskin^s  Trusts,  In  re,* 
I  can  treat  as  binding  upon  me. 

I  find,  therefore,  that  the  property  here 
did  pass  to  the  executor  as  such,  and 
consequently  the  duty  ought  to  be  paid 
by  him  out  of  the  residue. 


Solicitors — Parker,  Garrett  8c  Holman, 
for  all  parties. 

lliaported  hy  Arthur  Lawrence,  Esq.y 
Barrigter-at'Law. 


Joyce,  J.  "^ 

1901.  >    COLES  V.  COLES. 

Jan.  15, 16, 17.  Feb.  5.) 

Marriage  Settlement  —  Assignment  of 
Wife*8  Property  and  Fortune,  ^'present 
and  expecta^  or  future " — Gift  from 
Husband  to  Wife — Intention  of  Parties. 

By  ike  settlement  m^de  previously  to 
her  marriage  the  defendant's  wife  conveyed 
and  assigned  to  the  trustee  thereof  '*  aU  and 
singular  "  her  *^  property  and  fortune  what- 
soever both  present  and  expectant  or  future 
vested  or  contingent "  upon  trust,  after  the 
solemnisation  of  the  marriage,  for  herself 
for  life,  and  after  her  death  upon  trusts  in 
favour  of  the  children  of  the  marriage. 
During  the  coverture  the  defendant  gave 
his  %o^e  a  sum  of  280^.  : — Held,  adopting 
1M  ground  of  Malixs,  V.C.'s  decision  in 
Dickinson  v.  Dillwyn  (39  L,  J.  Ch.  266 ; 
L.  R.  8  Eq.  546),  tlwA  the  assignment 
could  not  have  been  intended  to  apply  to 
such  a  gift  from  the  husband  to  the  urife, 
and  that  therefore  the  sum  of  280^.  was  not 
bound  by  the  settlement. 

.    Trial  of  action  with  witnesses. 

In  the  year  1856  the  defendant  Thomas 
EdghUl  Coles  married  Anne  Elizabeth 
Britten.    By  the  settlement  made  in  con* 


templation  of  that  marriage,  dated  July  5, 
1856,  and  made  between  the  defendant  of 
the  first  part,  Anne  Elizabeth  Britten  of 
the  second  part,  and  Michael  Clark  of  the 
third  part,  after  reciting  that  upon  treaty 
or  the  said  intended  marriage  it  had  been 
agreed  that  A.  E.  Britten  d^ould  convey, 
assign,  and  assure  all  and   singular  her 
property  and   fortune  whatsoever,  both 
present  or  expectant  and  future,  vested 
and  contingent,  unto  the  said  M.  Clark 
upon  the  trusts  thereinafter  expressed,  it 
was  witnessed  that  the  said  A.  E.  Britten 
did  thereby,  with  the  privity  of  the  defen* 
dant,    grant,    release,     convey,    assign, 
transfer,  and  set  over  unto  M.  Clark, 
his  heirs,  executors,  administrators,  and 
assigns,  ^^All  and  singular  the  property 
and  fortune  whatsoever  both  present  and 
expectant  or  future  vested  or  contingent 
of  her  the  said  A.  E.  Britten  and  all  the 
estate  right  title  interest  property  daim 
and  demand  whatsoever  both  at  law  and 
in  equity  of  her  the  said  A.  £.  Britten  of 
and  in  the  same  so  intended  to  be  hereby 
assured  or  assigned  and  every  part  there- 
of.    To  have  and  to  hold  the  same  and  all 
and  singular  other  the  property  expressed 
and  intended  to  be  hereby  assured  and 
assigned  unto  the  said  M.  Clark  his  heirs 
executors  administrators  and  assigns  to 
the  use  of  the  said  M.  Clark  his  heirs 
executors  administrators  and  assigns  ac- 
cording to  the  several  natures  or  tenures 
thereof    respectively"     Upon    trust    to 
stand  possessed  *'of  the  said  trust  pre- 
mises intended  to  be  hereby  assured  and 
assigned  and  the  rents  profits  dividends 
interest  and  income  thereof"  after  the 
solemnisation  of  the  said  intended  mar- 
riage *'  Upon  trust  for  the  said  A.  E.  Britten 
during  her  life  for  her  sole  and  separate 
use  and  benefit/'  and  from  and  after  her 
decease  upon  trust  for  the  child  or  children 
of  the  marriage  as  A.  E.  Britten  should 
appoint,  and  in  default  of  or  subject  to  any 
such  appointment  '*  if  there  shall  be  only 
one  child  of  the  said  intended  marriage 
In  trust  for  such  only  child  and  the  heirs 
of  his  or  her  body,  but  if  there  shall  be 
more  than  one  child  of  the  said  intended 
marriage  then  In  trust  for  all  the  children 
of  the  said  intended  marriage  and  the 
heirs  of  their  respective  bodies  in  equal 
shares  as  tenants  in  common.  And  if  any 
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one  or  more  of  the  said  children  shall  die 
without  issue  then  as  well  as  to  the 
original  share  or  shares  of  the  child  or 
children  so  dying  as  to  the  share  or  shares 
that  shall  have  survived  or  accrued  to 
such  child  or  children  or  to  the  heirs  of 
his  her  or  their  body  or  respective  bodies 
In  trust  for  the  others  or  other  of  the 
said  children  and  the  heirs  of  their  his  or 
her  respective  bodies  or  body  and  if  more 
than  one  in  equal  shares  And  in  default 
of  such  issue  in  trust  for  the  said 
A.  E.  Britten  her  heirs  executors  ad- 
ministrators and  assigns  absolutely." 

The  defendant  contributed  no  property 
to  the  settlement,  and  took  no  interest 
xmder  it.  The  only  property  which 
A.  £.  Britten  had  at  the  date  of  the 
settlement  consisted  of  the  equity  of  re- 
demption of  certain  freehold  houses  at 
Bristol. 

The  houses  were  subsequently  redeemed 
by  the  defendant  and  afterwards  sold,  and 
the  proceeds  of  sale  were  handed  over  to 
him,  and  he  paid  interest  thereon  to  his 
wife  until  her  death  in  June,  1899.  The 
defendant  was  her  executor. 

This  was  an  action  by  a  son  of  the 
marriage,  one  of  the  beneficiaries  under 
the  settlement,  against  the  defendant  for 
an  account  of  the  moneys  received  by  him 
as  representing  or  being  the  trust  pro- 
perty comprised  in  the  marriage  settle- 
ment. 

During  the  trial  a  question  arose 
whether  a  sum  of  280/.  which  the  defen- 
dant had  given  his  wife  during  the 
coverture  was  subject  to  the  trusts  of  the 
fiettlement  by  virtue  of  the  assignment 
of  her  property  and  fortune  "expectant 
or  future  "  therein  contained.  This  was 
the  only  question  calling  for  notice  in  this 
report. 

Younger,  K.C.,  and  F.  Thompsouy  for 
the  plaintiff.— The  280/  is  caught  up  by 
the  settlement.  The  recital  does  not  agree 
with  the  operative  part  of  the  deed,  but 
the  latter  must  prevail.  The  words  must 
be  read  as  "present  and  expectant  and 
future."  "Expectant"  refers  to  an  ex- 
pectancy at  the  date  of  the  deed.  "  Future  " 
means  property  to  which  there  is  no 
present  chaiice  of  her  becoming  entitled, 
and  no  reason  for  supposing  that  she  will 


become  entitled.  Although  the  gifls  are 
to  the  children  in  tail  the  settlement  is 
clearly  meant  to  comprise  both  realty  and 
personalty,  for  the  habendum  covers  both 
kinds  of  property.  An  assignment  of 
future  book-debts  was  held  good  in  Tailby 
V.  Official  Receiver  [isss].^  It  has  never 
been  doubted  that  a  woman  can  settle  all 
her  future  property.  The  authorities 
undoubtedly  shew  that  certain  property 
is  excepted  from  the  operation  of  a  cove- 
nant to  settle  all  after-acquired  property — 
for  example,  income  and  property  acquired 
under  the  husband's  will ;  but  this  was  a 
gift  of  capital  acquired  during  coverture, 
and  is  covered  by  the  assignment,  which 
applies  to  capital  from  whatever  source 
derived. 

Hughes,  K.C.,  and  G,  F.  Hart,  for  the 
defendant. — The  settlement  only  includes 
property  to  which  the  wife  was  entitled 
for  her  separate  use,  and  to  which  she  had 
at  the  time  some  sort  of  title.  What  she 
mainly  had  in  mind  was  these  three 
houses.  "  Future  "  is  synonymous  with 
"expectant."  The  "all  estate"  clause 
only  goes  to  present  property.  The  con- 
verse point  to  this  arose  under  section  5 
of  the  Married  Women's  Property  Act, 
1882,  and  the  section  was  held  to  apply 
to  cases  where  the  original  title  accrued 
after  the  Act.  There  is  no  authority  for 
the  proposition  that  where  an  instrument 
such  as  this  can  be  read  as  an  assignment 
of  present  property  it  should  be  read  as  a 
contract  to  settle  after-acquired  property 
because  there  happens  to  be  some  am- 
biguity. But  even  if  this  deed  is  equiva- 
lent to  a  covenant  to  settle  after-acquired 
property,  it  does  not  cover  property  like 
this.  The  object  of  such  a  covenant  is  to 
protect  the  property  from  the  husband, 
and  it  would  be  very  strong  to  say  that  it 
applied  to  gifts  from  him.  There  must 
be  some  limit  to  the  scope  of  a  covenant 
to  settle  after-acquired  property,  and  it  has 
been  held  not  to  embrace  property  coming 
to  the  wife  under  the  husband's  will — 
Dickinson  y.  DiUwyn  [i869]^  and  Carter 
V.  Carter  [l869],*  referred  to  in  Edwards^ 
In  re  [lS73].*      Those  cases  shew  that 

(1)  58  L.  J.  Q.B.  76;  13  App.  Cas.  523. 

(2)  39  L.  J.  Ch.  266 ;  L.  R.  8  £q.  546. 

(3)  39  L.  J.  Ch.  268  ;  L.  R.  8  Eq.  551. 

(4)  43  L.  J.  Ch.  266 ;  L.  R.  9  Ch.  97. 
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some  limitations  have  to  be  read   into 
such    a    covenant    by  reference    to    its 
objects. 

W.  F,  HamiUonj  K.C.^  and  AahUm 
Cross,  and  C.  Batkurst^  for  other  parties. 

F.  Thompson  replied. 

Joyce,  J. — The  question  which  I  have 
to  decide  is  one  of  some  difficulty.  It  is 
whether  a  sum  of  280Z.  given  by  the 
defendant  to  his  wife  during  the  cover* 
ture  is  bound  by  the  assignment  of  the 
wife's  property  and  fortune  contained  in 
the  settlement  made  upon  their  marriage. 
That  settlement  is  very  inaccurately  and 
loosely  framed,  and  the  words  of  the 
recital  do  not  agree  with  the  words  of  the 
operative  part.  [His  Lordship  read  and 
compared  the  recital  and  operative  part, 
and  continued :]  A  further  inaccuracy 
occurs  in  a  later  part  of  the  settlement, 
for  the  trusts  for  the  children  are  ex- 
pressed to  be  in  favour  of  them  and  the 
heirs  of  their  bodies,  whereas  it  is  clear 
on  the  face  of  the  settlement  that  it  was 
meant  to  include  both  personalty  and 
realty.  There  is  no  clause  subsequent  to 
the  assignment  in  the  settlement  contain- 
ing any  provision  expressly  relating  to 
the  wife's  future  property,  or  for  the 
settlement  of  her  after-acquired  property. 
This  sum  of  280/.,  therefore,  if  it  is  bound 
by  the  settlement  at  all,  must  be  bound 
by  way  of  the  assignment  therein  of  '*  all 
and  singular  the  property  and  fortune 
whatsoever  both  present  and  expectant  or 
future  vested  or  contingent  of  her  the 
said  Anne  Elizabeth  Britten." 

Now  on  the  document  itself  it  seems  to 
me  to  be  doubtful  whether  it  was  meant 
to  be  an  assignment  of  any  property  in 
which  the  lady  did  not  then  have  some 
interest.  But  assuming  that  it  had  the 
more  extended  meaning,  even  then  some 
limitation  would  have  to  be  put  upon  it. 
It  could  not,  for  instance,  be  held  to 
include  property  coming  to  the  wife  after 
the  determination  of  the  coverture,  nor 
mere  income  coming  to  the  wife  during 
coverture,  notwithstanding  the  words  used ; 
and  the  result  is  that  I  am  very  doubtful 
whether  it  was  meant  to  include  all  the 
wife's  after-aoquired  property  whatsoever. 
But  I  decide  this  case  upon  the  ground 
on  which  Vice-chancellor  Malins  decided 


Dickinson  v.  Dillwyn,^  He  says:  "On 
the  broad  ground  of  intention,  I  am  of 
opinion  that  the  words  of  this  covenant 
never  could  have  been  intended  to  apply  to 
property  which  the  wife  should  acquire  from 
her  husband."  What  I  mean  is  this,  that  I 
in  my  own  mind,  whether  rightly  or 
wrongly,  have  no  doubt  that  if  I  were  to 
make  this  assignment  extend  to  and  com- 
prise a  gift  by  the  husband  to  the  wife,  I 
should  be  doing  what  the  parties  never 
thought  of  or  intended.  I  therefore  hold 
that  this  sum  of  280/.  is  not  bound  by  the 
settlement. 


Solicitors— H.  J.  &  T.  Child,  for  plaintiff; 
Bentwlch,  Watkin  -  Williams  &  Gray,  for 
defendant ;  Sidney  James  and  Ward,  Bowie 
&  Co.,  for  other  parties. 

[Reported  by  R.  J.  A.  Morrison^  Aft 
Rarrister-at'Law. 


Fabwell,  J. 

1901. 

Feb.  16. 


GREENWOOD,  In  r$; 
sutcliffb  v.  gledhill. 


Will  —  Forfeiture  Clause  —  GixraishM 
Order — Income  Accrued  Due — Co^Mtmi^ 
lion — Forfeiture — Repugnancy. 

Inasmuch  as  a  garnishee  order  fMids 
against  trustees  attaches  only  to  trust  fu/nds 
already  acci'ued  due  in  their  hands^  which 
have  ihuSy  in  a  sense^  been  already  OiCtualfy 
^*  received  ^^  by  their  cestui  que  tncst,  the 
making  of  suclh  an  order  cannot  ^  ^ 
cause  of  a  forfeiture  under  a  provision  in 
a  will  to  the  effect  that  the  interest  of  ^ 
cestui  que  trust  is  to  be  forfeited  an  the 
occurrence  of  any  evcTit  whereby  he  sho^  ^ 
deprived  of  his  **  rigJU  to  receive  "  th^  *»^ 
funds. 

Semble,  a  provision  for  the  forfeit'Vf^^ 
the  happening  of  some  event,  of  trust  ^^'^^ 
which  had  already  accrued  due  to  the  ^^^ 
que  trust,  but  had  not  yet  been  acft^t 
paid  to  him  and  were  still  in  the  han^  ^L 
his  trustees^  would  be  void  on  thegrou^^ 
repugnancy. 
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Bates  V,  Bates  (19  L.  J.  N.C.  67; 
W.  N.  (1884),  129)  not  followed. 

Satton,  Ca^en  &  Co.  v.  Goodrich  (80 
L.  T.  765)  and  Sampson,  In  re ;  Sampson 
V.  Sampson  (65  L.  J.  Ch.  406;  [1896] 
1  Ch.  630),/oUowed. 

Adjourned  summons. 
By  her  will  dated  November  4,  1891, 
the  late  Mary  Greenwood  devised  and  be- 
<iaeathed  all  her  real  and  personal  estate 
to    certain  trustees    therein    mentioned 
upon    trust,  after   the    conversion    into 
money  of  the  said  real  and  personal  estate 
and  the  investment  of  the  proceeds  thereof, 
and    after  payment   of   her    debts  and 
fmieral    and    testamentary  expenses,  to 
stand  possessed  of  the   income    thereof 
upon  the  following  trusts — that  is  to  say, 
"Upon   trust,    if   my  .    .    .   son   [John 
Arthur  Greenwood]  shall  not  at  the  time 
of  my  death  be  an  undischarged  bankrupt, 
or  shall  not  have  executed,  done,  or  suf- 
fered any  act,  deed,  or  thing,  or  if  no 
event  shall  have  happened,  whereby  the 
trust  next  hereinafter  declared  would,  if 
subsisting,  be  determined,  then  to  pay  the 
said  income  to  my  said  son,  John  Arthur 
Greenwood,  during  his  life,  or  until  he 
attempts  to  alien,  charge,  or  anticipate 
the  same,  or  any  part  thereof,  or  is  ad- 
judged a  bankrupt,  or  takes  proceedings 
for  Uquidation  in  Bankruptcy,  or  makes 
any  arrangement  or  composition  with  his 
creditors  having  the  effect  of  a  chcu:ge 
upon  or  alienation  of  the  said  income,  or 
any  part  thereof,  or  until  he  does,  or 
attempts  to  do,  or  suffers,  any  other  act, 
or  thing,  or  until  any  other  event  happens 
whereby,  if  the  same  income  were  payable 
to  him  absolutely  for  his  life,  he  would  be 
deprived  of  the  right  to  receive  the  same, 
or  any  part  thereof^  in  any  of  which  cases, 
as  well  as  on  the  death  of  the  said  John 
Arthur  Greenwood,  which  first  happens, 
the  trust  hereinbefore  declared  for  pay- 
ment to  him  of  the  said  income  is  to 
determine.     And  if  the  same  trust  should 
iail  or  determine  in  his  lifetime,  then  Upon 
Trust  during  the  residue  of  the  life  of  the 
«aid  John  Arthur  Greenwood  to  apply 
the  said  income  for  the  maintenance  and 
support  or  otherwise  for  the  benefit  of  all, 
or  any  one  or  more  exclusively  of  the 
other  or  others,  of  the  said  John  Arthur 


Greenwood,  his  wife,  and  his  issue,  as  the 
Trustees,  or  Trustee,  shall  in  their,  or  his 
sole,  discretion  .  .  .  think  fit,  or  if  there 
should  be  no  wife  or  issue  of  my  said  son, 
or  such  wife  or  issue  should  fail  during 
his  lifetime,  then  for  the  maintenance,  or 
support,  or  otherwise  for  the  benefit  of  all 
or  any  one  or  more  exclusively  of  the 
other,  or  others,  of  my  said  son  and  the 
person  or  persons  who  would,  if  he  were 
actually  dead,  be  entitled  to  the  trust 
fund,  or  the  income  thereof,  as  the  Trus- 
tees, or  Trustee,  in  their,  or  his  sole,  dis- 
cretion .  .  .  think  fit."  And  the  testatrix 
thereby  declared  that  after  the  death  of  the 
said  John  Arthur  Greenwood,  her  trustees 
should  hold  the  capital  and  income  of  the 
said  trust  fund  upon  certain  further  trusts 
therein  more  particularly  mentioned. 

The  testatrix  died  on  May  7,  1895, 
without  having  altered  or  revoked  her 
said  will,  which  was  proved  on  August  12, 
1895. 

On  January  4,  1899,  judgment  was 
recovered  against  the  said  J.  A.  Green- 
wood, at  the  suit  of  £.  Williams,  for  the 
sum  of  250/.  6«.  and  4Z.  14«.  costs. 

On  May  6,  1899,  a  garnishee  order 
nisi  was  obtained  against  the  trustees  of 
the  will  of  the  said  Mary  Greenwood  in 
respect  of  the  said  judgment  debt.  On 
July  3, 1899,  this  order  was  made  absolute. 

The  trustees  of  the  will  of  Mary 
Greenwood,  in  accordance  with  the  pro- 
visions of  the  garnishee  order,  thereupon 
paid  to  the  said  £  Williams  the  sum 
of  259/.  9«.  in  respect  of  the  said  judg- 
ment debt  out  of  moneys  in  their  pos- 
session which  had  at  that  time  already 
accrued  due  to  J.  A.  Greenwood  under 
the  terms  of  the  will. 

An  originating  summons  was  now 
taken  out  by  the  trustees  of  the  will  of 
Mary  Greenwood,  asking  (inter  alia) 
whether,  in  the  events  which  had  hapr 
pened,  a  forfeiture  or  cesser  had  taken 
place  of  the  life  interest  of  J.  A.  Green- 
wood. 

P.  F,  S.  Stokee,  for  the  trustees  of  the 
will. 

Upjohn^  K.C.,,  and  Edward  Ford^  for 
one  of  the  defendants  to  the  summons. 
— The  making  of  a  garnishee  order  in  a 
case  such   as    this    is    clearly  causes  a 
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forfeiture—^cite    v.  Boies  [i884]  *   and 
SartariSj    In  re ;    Sarioria    v.    iSartoris 

[1891].* 

[Farwell,  J.,  referred  to  Combined 
Weighing  and  Advertieing  Machine  Co.,, 
In  re   [l889],*  and  Eogera    v.     Whiteley 

[1892].'«J 

LoehniSy  for  a  judgment  creditor  of  the 
tenant  for  life. — There  is  no  forfeiture  in 
the  present  case.  The  question  is,  Has 
J.  A.  Greenwood  deprived  himself  of  his 
right  to  the  income  at  the  moment  it  comes 
into  the  hands  of  the  trustees?— A^aw?/?- 
son,  In  re  ;  Sampson  v.  Sampson  [1896]  * 
Now,  a  garnishee  order  operates  only 
on  funds  which  are  already  in  the  hands 
of  the  trustees  at  the  moment  it  is  served. 
There  is  nothing  in  it  to  prevent  a  cestui 
que  trust  from  receiving  from  his  trustees 
subsequent  moneys  as  soon  as  they  be- 
come due  to  him — Webb  v.  SUnUm  [i883].* 
The  cases  were  considered  by  Kennedy,  J ., 
in  Sutton,  Carden  A  Co.  v.  Goodrich 
[1899]  J  which  is  in  distinct  opposition  to 
Bates  V.  Bates,^  and  is  a  distinct  autho- 
rity in  my  favour. 

There  was  held  to  be  no  forfeiture  in 
Cox  V.  Bockett  [l865],*  in  which  a  charge 
was  given  to  secure  a  debt,  and  stress 
was  laid  upon  the  fact  that  it  was  not 
shewn  that  the  debt  exceeded  the  arrears 
of  income. 

MacSmnnet/,  for  J.  A.  Greenwood,  the 
tenant  for  life. — If  the  argument  in 
favour  of  a  forfeiture  were  correct,  then 
arrears  in  the  hands  of  the  trustees  would 
also  be  forfeited.  This,  however,  is  not 
the  case  —  StuUz,  In  re  [1853].^  Any 
attempt  to  forfeit  arrears  would  be  clearly 
repugnant.  The  sole  object  of  the  tes- 
tator in  the  present  case  was  to  restrain 
from  anticipation,  just  as  in  the  case  of  a 
married  woman.  A  provision  that  she 
should  not  "  deprive  herself  of  the  bene- 
fit," &c.,  of  her  income  would  not,  in  the 

(1)  19  L.  J.  N.C.  67;  W.  N.  (1884),  120. 

(2)  60  L.  J  Ch.  634 ;  [1892]  1  Ch.  11. 

(3)  69  L.  J.  Ch.  26  ;  43  Ch.  D.  99. 

(4)  61  L.  J.  Q.B.  .512;  [1892]  A.C.  118. 

(6)  66  L.  J.  Ch.  406,  409;  [1890]  1  Ch.  630, 
636. 

(6)  52  L.  J.  Q.B.  684 ;  11  Q.B.  D.  518. 

(7)  80  L.  T.  766. 

(8)  86  Beav.  48. 

(9)  22  L.  J.  Ch.  917  ;  4  De  G.  M  &  G.  404. 


case  of  a  married  woman,  hamper  her  as 
to  income  already  accrued  due.  The 
accrued  income  of  a  married  woman  caa 
be  garnished. 

[Farwell,  J.,  referred  to  DugdaU^  In 
re;  Dv^dale  v.  Dugdaie  [1888].*°] 

Upjohn^  K.C.y  in  reply. — The  argument 
against  forfeiture  rests  on  the  proposition 
that  trustees  hold  accrued  moneys  merely 
as  agents  or  debtors  for  their  eai,ui»  que 
trustj  whereas  the  truth  is  that  they 
hold  also  in  the  capacity  of  trustees. 
There  is,  therefore,  no  question  of  re- 
pugnancy. In  StuUzy  In  re?  the  lan- 
guage of  the  forfeiture  clause  was  very 
limited.  Counsel  for  the  tenant  for  life 
has  no  right  to  cut  down  the  elaborate 
provisions  in  this  case  to  the  meagre  pro- 
portions of  the  former.  It  was  the  opinion 
of  eminent  Judges  in  Hood-Barrs  v.  Catk- 
cart  [1894]  1^  and  Hood-Barrs  v.  Beriot 
[l895]  *'  that  the  restraint  of  a  married 
woman  applies  till  the  money  due  to  her 
is  actually  in  her  hands.  Sampson,  In  re ; 
Sampson  v.  Sampson  ®  turned,  again,  on 
the  particular  language  of  the  will. 

Farwbll,  J. — In  this  case  I  Have  come 
to  the  conclusion  that  the  order  absolute 
does  not  operate  as  a  forfeiture.  What 
has  happened  is  this:  A  creditor  has 
obtained,  first  of  all,  an  order  nisi  and  then 
an  order  absolute,  garnishing  the  income 
accrued  due  and  then  actually  in  tk» 
hands  of  the  trustees.  That  that  is  the 
case  is  plain  from  the  decisions  on  the 
rules  about  garnishing.  You  can  ^miA 
the  debt  only  after  it  has  become  due. 
For  that  proposition  I  will  take  the  words 
of  Lord  Justice  Lindley  in  W^h  v. 
Stenton^:  "is  a  trustee  a  debtor  tohi& 
cestui  que  trust  ?  You  cannot  say  he  is 
unless  he  has  got  in  his  hands  xnoney 
which  it  is  his  duty  to  hand  over  to  the 
cestui  que  trust ;  then  of  course  h^  i^  ^ 
debtor  and  there  is  no  difficulty  in  atta^~^ 
ing  such  a  debt  under  this  Order.  Bi»  t  take 
the  case  of  a  trustee  of  consols  for  vO^  ^^ 
my  life.  Is  he  in  any  proper  sea^  ^^ 
debtor  so  long  as  he  has  no  divi^®^^* 
which  are  payable  to  met    Cleariy^®*^ 

(10)  67  L.  J.  Ch.  634;  38  Ch.  D.  176. 

(11)  63  L.  J.  Q.B.  602;  [1894]  2  Q.B.  ^*^- 

(12)  61  L.  J.  Q.B.  717;  [1895]  2  Q.B.  ^^^ 
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he  individually  may  never  receive  those 
dividends;  there  may  be  a  change  of 
trastees  before  the  next  dividend  day. 
You  cannot  possibly  say  that  a  trustee  is 
a  debtor  to  the  cestui  que  trust  before  he 
has,  or  but  for  some  fault  of  his  might 
have  had,  the  money  which  it  is  his  duty 
to  hand  over."  The  garnishee  order, 
therefore,  proceeds  on  the  footing  that  the 
trustee  is  not  only  a  trustee,  but  has  also 
been  turned,  by  the  operation  of  the  true 
construction  of  the  will  and  by  the  rules 
of  law  and  equity,  into  a  debtor  as  well. 
It  is  by  virtue,  not  of  a  continuing  trus- 
teeship, but  of  the  new  relation  of  debtor 
and  creditor,  that  the  garnishee  order  can 
be  made  at  all ;  and,  that  being  so,  it  seems 
to  me  that  those  who  maintain  that  there 
is  a  forfeiture  are  in  this  dilemma — either 
the  garnishee  order  is  ineffectual,  because 
there  is  no  debt  at  all  and  therefore  it 
is  a  mere  nullity,  or,  if  it  is  effectual,  it 
has  operated  because  there  is  a  debt,  and 
a  debt  arising  as  between  the  trustee  and 
the  tenant  for  life,  which  shews  that  the 
income  has  actually  become  payable  in 
such  a  way  as  to  make  a  debt.  In  my 
opinion,  that  is  the  true  view  of  this  will. 
I  bear  in  mind,  first  of  all,  that  the  Courts 
do  not  construe  gifts  subject  to  forfeiture 
so  as  to  extend  the  limits  within  which 
the  forfeiture  works  beyond  the  fair  mean- 
ing of  the  words.  Forfeiture  is  not  re- 
garded with  favour,  and  one  does  not 
apply  one's  mind  to  a  case  with  any  par- 
ticular desire  to  extend  the  terms  of  a 
forfeiture  clause  in  the  case  of  a  gift  such 
as  the  present  one.  In  my  opinion,  the 
following  words  of  the  will — and  they 
are  the  only  words  which  are  really 
material  to  the  present  case — "  or  until 
any  other  event  happens  whereby,  if  the 
same  income  were  payable  to  him  abso- 
lutely for  his  life,  he  would  be  deprived  of 
the  right  to  receive  the  same,  or  any  part 
thereof" — mean,  **  if  he  would  be  deprived 
of  the  right  to  receive  the  same,  or  any 
part  thereof,  on  the  day  it  becomes  due.*' 
That  seems  to  me  not  only  a  fair  and 
reasonable  construction  of  the  words  of 
this  particular  will,  but  also  to  be  in  ac- 
corflance  with  the  necessary  requirements 
of  the  law  in  order  to  make  this  a  valid 
proviso.  I  think  that  the  argument  of 
the  late  Sir  John  Holt  in  Stultz,  In  r«,® 


wafl  well  founded,  and  that  you  cannot 
give  a  man  the  income  during  his  life, 
payable  on  the  quarter  days  on  which  it 
becomes  due,  or  the  half-yearly  days  on 
which  it  becomes  due,  and  then  take  it 
away  from  him  by  reason  of  any  event 
that  happens  after  the  day  on  which  it 
has  actually  become  due.  To  do  so  would 
be  repugnant  to  the  absolute  gift. 
Counsel  who  argued  for  forfeiture  tried  to 
avoid  that  difficulty  by  saying  that  here 
there  is  no  absolute  gift.  I  do  not  agree 
with  that  contention.  The  first  gift  is  to 
pay  the  income  to  John  Arthur  Green- 
wood during  his  life.  Then,  according  to 
the  construction  I  put  on  this  clause,  the 
defeasance  portion  of  the  clause  is  limited 
to  each  particular  quarterly  or  half-yearly 
period  until  the  accruing  income  becomes 
actually  payable.  When  once  it  becomes 
payable,  there  is  a  trust  to  pay,  and  the 
trustee  is  turned  into  a  debtor  as  well  as 
a  trustee,  and  is  bound  to  pay,  under  the 
trusts  of  this  will,  to  John  Arthur  Green- 
wood. That  being  so,  it  is  not  competent 
to  the  testator  to  attempt  to  deprive  John 
Arthur  Greenwood  of  the  income  after 
the  period  at  which  he  is  entitled  to  give 
a  receipt,  by  reason  of  any  matter  subse- 
quent to  the  day  on  which  he  was  entitled 
to  give  such  receipt. 

I  am  confirmed  in  the  view  that  I  take 
by  the  case  of  Sutton,  Garden  (k  Co,  v. 
Goodrich'^  before  Mr.  Justice  Kennedy, 
and  still  more  by  the  decision  of  Mr. 
Justice  Stirling  in  Sampson,  In  re  ; 
Sampson  v.  Sampson,'^  where  the  learned 
Judge  puts  the  proposition  which  I  have 
been  trying  to  adapt  to  this  will  in  a  way 
that  seems  to  me  to  be  applicable  not 
only  to  the  will  then  before  him,  but  also 
to  the  will  now  before  me.  His  Lordship 
says :  **  I  think  that  the  epoch  at  which 
the  destination  of  any  instalment  of  in- 
come is  to  be  determined  is  the  moment 
when  that  instalment  either  accrues  due  or 
is  in  the  hands  of  the  trustees  ready  for 
application  in  accordance  with  the  trusts 
of  the  will."  Any  other  construction  would  ^ 
€is  it  appears  to  me,  lead  to  results  which 
would  be  startling,  assuming  that  it  were 
legal.  For  example,  the  cestui  que  trust 
might  go  to  his  trustee  the  day  after  the 
income  was  received,  obtain  his  money, 
and  then  go  round  and  pay  his  bills ;  but 
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if  he  were  ill  in  bed  he  could  not  send  a 
request  to  his  trustee  to  be  good  enough 
to  go  round  and  pay  the  bills  ibr  him,  and 
write  at  the  same  time  to  his  creditors  and 
say  :  '^  I  am  Ul ;  do  not  trouble  me ;  my 
trustee  is  coming  round  to  pay  you  with 
the  income  which  is  already  mine."  That 
would  be  a  conclusion  I  should  be  very 
reluctant  to  arrive  at,  unless  I  were 
actually  driven  to  it;  but  on  the  cases 
that  have  been  cited  I  do  not  think  that 
I  am  driven  to  it. 

The  matter  that  has  really  caused  me 
the  most  trouble  has  been  the  decision  of 
Mr.  Justice  Pearson  in  BaUs  v.  Bates  ^  I 
cannot  avoid  the  conclusion  that  I  am 
dissenting  from  that  case,  because  the 
result  of  my  decision  is  that  a  garnishee 
order  cannot  create  a  forfeiture.  Mr. 
Justice  Pearson  apparently  held  in  Bates 
V.  BaUa  ^  that  a  garnishee  order  did  ope- 
rate as  a  forfeiture.  I  can  only  say,  with 
every  possible  respect  to  that  very  eminent 
Judge,  that  the  judgment  is  reported  only 
as  a  weekly  note,  that  no  reasons  are 
given  for  it,  and  that  I  am  unable  to 
follow  it.  It  has  not  been  followed  by 
Mr.  Justice  Kennedy  in  SutUm^  Cardm 
A  Go,  V.  Goodrich^'  and  I  think  that  it  is 
not  consistent  with  StuUz^  In  re,^  in  the 
Court  of  Appeal.  That  disposes  of  the 
order  absolute,  and  a  fortiori  of  the  order 
nisi. 


Solicitors— W.  J.  &  E.  H.  Tremellen,  agents 
for  Eastwoods  Sc  Satcliffes,  Todmorden,  for 
defendant  judgment  creditor;  Ridsdale  & 
Son,  agents  for  Sutcllffes,  Hebden  Bridge,  for 
all  other  parties. 

[Reported  hy  J.  E.  Morris,  Esq,, 
Barritter-at-Law, 


Cozenb-Hardt,  J.^  new  tobk  trust  axd 
1901.  >    sbguritibs  co.    v, 

Jan.  11,  12,  21.   J      keyseb  and  cx>. 

Conflict  of  Laws — Lunacy — DomieU — 
Committee  Appointed  by  Foreign  Court — 
Payment  to  Foreign  Committee — Disere- 
tion  of  Court, 

A  committee  appointed  by  a  foreign 
Court  of  the  estate  of  a  lunatic  residing 
within  its  jurisdiction,  but  domiciled  in 
England,  cannot  recovery  as  of  right,  per- 
sofial  property  of  the  lunatic  situate  in 
England.  But  the  English  Court  has  a 
discretion,  and  may  exercise  the  discretion 
by  paying  over  the  property  to  such  a  com- 
mittee without  requiring  evidence  that  the 
wliole  of  such  money  is  needed  for  the 
maintenance  of  the  lunatic. 

Mathilde  Eliza  Samuel,  one  of  the 
plaintifis  in  this  action,  was  an  American 
by  birth,  but  in  1882  intermarried  with 
Robert  Samuel,  and  acquired  his  domicil, 
which  the  Court  held  to  be  English. 

Robert  Samuel  died  in  February,  1896. 
Mrs.  Samuel  was  then  residing  with  him, 
but  had  previously  been  confined  for  some 
time  in  a  lunatic  asylum  in  Berlin. 
After  his  death  she  was  again  placed  in  a 
lunatic  asylum  in  Brussels,  where  she^- 
mained  until  1899.  In  that  year  she  was 
removed  by  some  of  her  relations  to  New 
York,  and  placed  in  an  asylum  there.  She 
was  duly  found  lunatic  by  inquisition  by 
the  Supreme  Oourt  of  New  York  on 
January  31,  1900,  and  the  New  York 
Security  and  Trust  Co.  were  by  the  same 
order  appointed  committees  of  her  person 
and  estate. 

Mrs.  Samuel  was  entitled,  under  a  post- 
nuptial set^tlement  made  by  her  husband 
and  under  the  will  of  his  father,  to  the 
income  of  certain  trust  funds  invested  in 
English  securities  in  the  names  of  trustees 
residing  in  England,  and  to  certain 
accumulations  of  the  income  of  these 
trust  funds,  which  had  been  paid  by  the 
trustees  to  her  account  with  Keyser  & 
Co.'s  Bank  in  London. 

This  action  was  brought  by  the  New 
York  Securities  and  Trust  Oo.  as  such 
committee,  and  Mrs.  Samuel  by  her  next 
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friend,  A.  T.  Tallant,  as  oo-plaintifiSy 
against  the  trustees  of  the  settlement 
and  of  the  will,  and  the  bank,  asking  for 
payment  to  the  committee  of  the  money 
at  the  bank  and'  all  future  income.  The 
bank  had  paid  into  Court  the  money  in 
their  hands  on  the  account  of  the  lunatic, 
and  had  been  dismissed  from  the  action. 
This  was  a  petition  for  payment  to  the 
committees  according  to  the  claim  in  the 
action. 

It  was  proved  that  by  the  law  of  the 
State  of  New  York  the  property  of  the 
lunatic  did  not  vest  in  a  committee^  but 
the  committee  was  entitled  to  recover  and 
give  good  receipts  for  it. 

Danckwerta,  Q.C.,  and  T.  T.  Meihold, 
for  the  plaintiffs. — ^There  is  evidence  that 
by  the  law  of  New  York  State  the  Court 
has  the  right  of  custody  of  a  lunatic  resid- 
ing within  the  State;  that  the  Court 
appoints  a  committee,  and  the  committee 
can,  subject  to  the  control  of  the  Court, 
maintain  an  action  and  give  good  receipts 
for  any  property  of  the  lunatic.  In  that 
fltate  of  things  the  English  Court  will  pay 
over  the  property  to  the  committee — 
Didisheim  v.  London  and  Westminster 
Bank  [l90o].^  There  is  no  question  as  to 
the  jurisdiction  of  the  New  York  Court. 
It  does  not  depend  on  domicil,  but  on  the 
fact  that  the  lunatic  is  there,  and  must  be 
taken  care  of.  The  cases  of  Ifotistoun,  In 
re  [l  826],^  and  Princess  BaricUinski,  In 
Ts  [i84s],3  shew  that  the  English  Courts 
would  have  exercised  the  jurisdiction  in 
the  same  circumstances.  But  in  this  case 
the  lunatic  is  suing  herself  by  her  next 
friend,  as  provided  by  Rules  of  Supreme 
Court,  Order  XVI.  rule  17.  The  judg- 
ment in  Didishsim  v.  London  and  West- 
fninster  Bank^  shews  that  it  was  the 
settled  practice  in  Chancery  for  a  lunatic, 
not  so  found,  to  bring  an  action  by  his 
next  friend,  and  the  Court  would  order 
payment  to  the  next  friend. 

Macnaghten^  Q  (7.,  and  G.  S,  Alexander^ 
for  the  trustees. — As  a  matter  of  right 
the  committee  appointed  in  New  York 
has  no  daim.      If   the  lady  had  been 

(1)  69  L.  J.  Ch.  443 ;  [1900]  2  Ch.  15. 

(2)  1  Boas.  312. 

<3)  18  L.  J.  Ch.  386 ;  1  Ph.  375. 


domiciled  in  New  Yotk  there  would  be 
no  question.  Didisheim  v.  London  emd 
Westminster  Bank  ^  decides  that  point ; 
but  Lindley,  M.R.,  expressly  says  that  he 
should  hesitate  to  apply  the  rule  if  the 
domicil  was  English.  All  questions  of 
status  are  governed  by  domiciL  That  is 
so  in  cases  of  infancy — Cooper  v.  Cooper 
[isss]  ^ ;  of  marriage — Sottamayor  v.  De 
Barros  [1879]  *  ;  and  in  bankruptcy — 
Artola  Ltermanos,  In  re;  Ckdle^  ex  parte 
[l89o],®  where  the  question  whether  bank- 
ruptcy proceedings  in  England  should  be 
stayed  and  money  paid  over  to  a  trustee 
in  a  foreign  bankruptcy  was  treated  as 
depending  wholly  upon  the  domicil  of  the 
bankrupt.  We  do  not  dispute  that  the 
Court  has  a  discretion  to  order  this  money 
to  be  paid  to  the  committee  in  New  York ; 
but  it  wiU  only  exercise  that  discretion 
upon  evidence  that  the  money  is  wanted 
for  the  maintenance  of  the  lunatic — 
OarnieTy  In  re  [l872]  J 
BanckioertSf  Q.C.,  replied. 

Jan.  21. — Cozbns-Kabdt,  J.  (after 
stating  the  flsusts  of  the  case  as  above). — 
Under  these  circumstances  the  action  is 
brought  by  the  committee  and  Mrs. 
Samuel,  a  person  of  unsound  mind,  by 
A.  T.  Tallant,  her  next  friend,  as  co- 
plaintiffs,  against  the  trustees.  Now,  if 
the  lady  had  been  domiciled  in  New  York, 
the  decision  of  the  Court  of  Appeal  in 
Didisheim  v.  London  and  Westminster 
Bank  ^  would  have  been  a  direct  authority. 
But  the  Master  of  the  Bolls  says  in  his 
judgment  in  that  case,  **  If,  as  in  Oamiery 
In  re^  the  lunatic  were  an  Englishman 
temporarily  abroad,  and  confined  as  a 
lunatic  abroad,  we  should  feel  considerable 
difficulty  in  holding  that  the  Courts  of 
this  country  were  bound  to  recognise  the 
title  of  a  foreign  curator  to  sue  in  this 
country."  The  point  thus  left  open  now 
arises  for  my  decision. 

The  lady  sues  by  a  next  friend  as  pro- 
vided by  Order  XVI.  rule  17,  which  refers 
to  the  old  practice  of  the  Chancery 
Division.  There  is  nothing  in  that  Order 
or  in  the  established  practice  of  the  Court 

(4)  13  App.  Cas.  88. 

(6)  49L.  J.  P.  1;  6  P.  D.  94. 

(6)  59  L.  J.  Q  B.  254 ;  24  Q.B.  D.  640. 

<7;  41  L.  J.  Ch.  419;  L.  R.  13  £q.  582. 
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of  Chancery  prior  to  that  Order,  which 
entitles  the  next  friend — ^who  may  be  any- 
body— to  receive  and  give  a  discharge  for 
the  lady's  money.  It  is  only  on  the  foot- 
ing that  the  action  is  for  the  benefit  of  the 
lady,  and  in  so  far  as  it  is  for  her  benefit, 
that  the  Court  allows  such  an  action  to 
proceed — see  Light  v.  Light  [1868V  Beall 
V.  Smith  [lS7s],^  Jones  v.  Lloyd  [1874],^° 
and  Porter  v.  Forter  [isss].** 

I  cannot  regard  the  action  as  being  for 
all  purposes  the  same  as  it  would  be  if  Mrs. 
Samuel  were  of  sound  mind,  and  suing  in 
her  own  right.  But  the  lady  joins  as  co- 
plaintifGs  persons  who  are  competent  to 
receive  and  give  a  good  discharge  for  her 
money,  and  she  asks  that  payment  may 
be  made  to  them,  not  to  Mr.  Tallant,  her 
next  friend.  I  am  not  satisfied  that  the 
lady  suing  by  her  next  friend  can  as  a 
matter  of  strict  right  insist  upon  such 
payment,  but  in  the  exercise  of  my  discre- 
tion I  can  see  no  reason  why  the  order 
should  not  be  made  in  the  present  case. 
The  lady  is  by  birth  an  American,  her 
relations  reside  there ;  the  New  York 
Court  has  jurisdiction  over  her  by  reason 
of  her  residence  in  the  State,  and,  wholly 
inspective  of  any  question  of  domicO,  I 
am  satisfied  that  everything  that  is  proper 
and  kindly  is  being  done  for  her  custody 
and  her  comfort.  Seott  v.  BerUley  [l855],^' 
as  explained  and  corrected  by  the  Court 
of  Appeal  in  Didiaheim  v.  London  and 
Westminster  Bank,^  seems  to  me  to  warrant 
the  view  which,  apart  from  authority,  I 
should  be  prepared  to  adopt. 

The  defendants  are  abundantly  justified 
in  the  course  they  have  taken  of  requiring 
the  protection  of  an  order  of  the  Court. 
Their  costs  as  between  solicitor  and  client, 
including  any  charges  and  expenses  pro- 
perly incurred,  must  be  paid  out  of  the 
fund  in  Court ;  and  the  balance  of  that 
fund,  together  with  the  sums  of  cash  now 
in  the  hands  of  the  trustees,  must  be  paid 
to  the  plaintifis  as  committees.  With 
regard  to  future  income,  I  think  it  will  be 
better  simply  to  give  liberty  to  the  re- 
spective trustees  to  pay  to  the  committees 

(8)  25  Beav.  248. 

(9)  43  L.  J.  Oh.  245 ;  L.  R.  9  Gh.  85. 

(10)  43  L.  J.  Gh.  826;  L.  B.  18  £q.  265. 

(11)  87  Ch.  D.  420. 

(12)  24  L.  J.  Ch.  244 ;  1  K.  &  J.  281, 


V.   KSYSEB  &  Co. 

until  further  order.    And  general  liberty 
to  apply  will  be  reserved. 

Solicitors— R.  S.  Taylor,  Sgn  &  Humbert,  for 
petitioners;  Montagu,  Mileham  &  Montagu 
for  respondents. 

^Reported  by  J,  R.  Brooke,  iV^'» 
Barritter-at'Laio, 


[IN  THE  COURT  OF  APPEAL.] 
BiGBT,  L.J. 

Stiblino. 
1901. 
Jan.  29, 


L.J.      ^ 
3,  L.J.  ( 


TATLOB,  In  re ; 

EDMONTON    UNIOK   «• 
DEELET. 


Lunatic  —  Pauper  —  Maintewt'^^^  — ' 
Arrears — Debt— Claim  in  Administration 
of  Deceased  Lunatics  Estate. 

A  pauper  lunatic  who  had  been    iffiaxn- 
tained  by  the  guardians  since  Noverr^ber  1, 
1889,  became  entitled  on  October  14,    1895, 
to  a  sum  of  money  as  one  of  the  n^xt-of- 
kin  of  an  uncle.     The  gicardians,  t^^  ^^' 
ruary,    1898,   applied  in  lunacy  for  ^ 
appointmerU  of  a  receiver  of  the  furm.^  ^^ 
payment  thereouJt  of  the  cost  of  the  /ttr^^**' 
maintenance  for  ike  then  preceding  siap  ^«*''j' 
On  January  31,  1899,  an  order  wa^  ^^^ 
in  lunacy  appointing  a  receiver  and  ^J>if^ 
ing  him  to  pay  to  the  guardians  9&^*  ^^' 
for  the  maintenance  of  the  lunatic    J^^ 
October  U,  1895,  to  February  14,       1^^^ 
and  to  apply  the  balance  for  the  ^'^'^'^ 
maintenatice  of  the  lunatic.    The  ^«^»w*j^ 
died  on  June  29,   1899  .—Held,  A^^  *^ 
claim  of  the  guardians  for  the  maint^'^^'"^ 
of  the  lunatic  for  the  part  of  the  svc    ^f^ 
prior  to  October  14, 1895,  was  a  vatici^    '^. 
deht  and  was  not  affected  by  the  ^^^^^^ 
>  Iwnacy^  and  the  guaardians  could  ^^^^ 
their  claim  against  the  lunatic's  eslaS^^  ^ 
that  she  was  dead. 

Appeal  from  a  decision  of  Kekewi^^  .*  / 
Ann  Taylor,  a  person  of  unsound  ^^^^^^^*^ 
being  a  pauper,  became  chargeat^^^ggg 
Edmonton  Union  on  November  1,  ^.  ' 
and  was  maintained  by  the  g^^^'^^^^iJ 
On  October  14,  1895,  she  became  ei^*^*^^^ 
on  the  death  of  an  uncle  to  261/.  as  ^^^gg 
his  next-of-kin.     On  February  24,    ^  *   * 
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the  guardians  applied  to  a  Master  in  lunacy 
for  the  appointment  of  a  receiver  of  that 
fund  and  for  payment  thereout  of  the 
cost  of  the  lunatic's  maintenance  for  the 
then  preceding  six  years,  claiming  I69Z. 
38,  lOd,  for  that  period.  On  January  31, 
1899,  an  order  was  made  in  lunacy  ap- 
pointing a  receiver  of  the  26 U,  and 
directing  him  (after  payment  of  costs)  to 
pay  "  95/.  lis.  due  to  the  guardians  for 
the  maintenance "  of  the  lunatic  from 
October  14,  1895,  to  February  14,  1899, 
and  to  apply  the  balance  of  the  money  to 
be  received  by  him  in  the  future  mainte- 
nance of  the  lunatic  at  lla,  per  week. 
The  lunatic  was  from  that  time  maintained 
by  the  guardians,  and  they  were  paid  for 
her  maintenance  out  of  the  fund  until  her 
death.  She  died  on  June  29,  1899,  intes- 
tate, and  the  defendant  was  her  admini- 
stratrix. At  the  time  of  her  death  there 
was  a  balance  of  over  100/.  remaining  out 
of  the  261/. 

The  guardians  took  out  an  originating 
summons  asking  for  an  account  of  what 
wa8  owing  to  them  for  past  maintenance 
of  the  lunatic  from  February  24,  1892 
(six  years  before  the  application  in  lunacy), 
to  October  14,  1895,  and  payment  by  the 
defendant  or  administration.  They  claimed 
a  sum  of  73/.  9^.  10c/.  to  be  due  to  them 
for  past  maintenance. 

Kekewich,  J.,  dismissed  the  summons 
with  costs. 

The  guardians  appealed. 

II.  Greenwoody  for  the  appellants. — ^The 
amount  expended  by  the  guardians  in  the 
maintenance  of  the  lunatic  is  a  legal  debt 
which  can  be  enforced  in  a  creditor's 
action,  although  the  guardians  may  have 
taken  no  steps  to  enforce  their  claim  in 
the  pauper's  lifetime  —  WehaUTj  In  re; 
Derby  Union  v.  SharraU  [l8S4].^  There 
were  six  years'  arrears  due  to  the  guar- 
dians when  the  order  in  lunacy  was  made, 
and  those  arrears  did  not  cease  to  be  a 
debt  because  part  was  paid  under  the 
order  in  lunacy. 

The  lunatic's  comfort  and  maintenance 
is  the  first  consideration  with  the  Court 
in  lunacy,  and  the  Court  will  not  allow 
creditors  to  be  paid  if  the  result  is  that 
the  lunatic  is  left  penniless.  Now  that 
(1)  54  L.  J.  Ch.  276;  27  Ch.  D.  710. 


the  lunatic  is  dead  there  is  no  reason  for 
retaining  money  in  hand,  and  the  cre- 
ditors ought  to  be  paid  before  the  next- 
of-kin  receive  anything. 

Aahton  CroaSy  for  the  defendant. — The 
matter  is  really  res  judicata.  The  order 
in  lunacy  was  not  made  without  prejudice 
to  any  claim  for  the  balance  of  the  arrears 
of  maintenance. 

[He  referred  to  Watson,  In  re ;  Stam- 
ford Union  v.  Bartlett  [i898].^] 

RiGBY,  L.J. — ^The  Court  in  lunacy, 
whether  the  Master  or  the  Judge,  has 
really  no  jurisdiction  to  deal  with  the 
claim  of  a  creditor  of  a  lunatic  to  the 
extent  of  binding  him  as  regards  proceed- 
ings in  the  High  Court.  It  has  jurisdic- 
tion when  a  creditor  comes  against  the 
property  of  a  lunatic  to  make  provision 
for  the  lunatic's  present  and  future  com- 
fort and  maintenance  before  allowing  the 
creditor's  claim  to  be  satisfied,  but  there 
is  no  question  of  that  now.  The  order 
clearly  directed  payment  only  in  respect 
of  maintenance  for  a  particular  period, 
and  the  claim  of  the  guardians  in  respect 
of  the  rest  of  the  six  years  remains,  and 
can  be  enforced  now  that  the  lunatic  is 
dead.  I  cannot  hold  that  the  matter  is 
re»  judicata. 

Stirlino,  L.  J. — I  am  of  the  same  opi- 
nion. The  claim  is  for  a  valid  legal  debt. 
The  lunacy  proceedings  are  not  in  the 
nature  of  an  action  of  debt.  The  order 
in  lunacy  was  merely  a  direction  that 
certain  payments  should  be  made,  one  of 
which  was  for  part  only  of  the  amount 
owing  for  past  maintenance. 

Appeal  allowed. 

Solicitors  —  Howard  &  Shelton,  agents  for 
F.  Bhelton,  Tottenham,  for  appellants ; 
A.  Hammond,  for  respondent. 

[^Reported  hy  A.  J.  Hall^  Fsq., 
Barritter-at'  Law, 


(2)  68  L.  J.  Ch.  21 J  [1899]  1  Ob.  72. 
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[IN  THE  COURT  OF  APPEAL.] 
BiQBT,  L.J.  \        CITY  OP 

Vaughan  Williams,  L,  J.  I  London  blbc- 

StIBLINO,  L.J.  J^TRIC  LIGHTING 

1901.  I  GO.  V.  LONDON 

Jan.  21,  22.     Feb.  22.    J  coBPoaATioN. 

Metropolis — Act  Authorising  Commia- 
aioners  of  Sewers  to  do  Works — Construc- 
tion— Contract  between  Commissioners  and 
a  Cwwpany — Commissioner  Shareholder  in 
Compcmy — "  Interested  or  concerned  in  any 
contract" — Avoidance  of  Contract^City 
of  London  Sewers  Acts,  1848  (11  tS:  1*2 
Vict.  c.  dxiii.),  ss.  5,  33-42,  and  116— 
City  of  London  Sewers  Act,  1851  (14  c£? 
15  Vict.  e.  xci,\  ss.  53  and  57. 

The  City  of  London  Sewers  Act,  1848, 
vested  in  the  Commissioners  of  Sewers  the 
pouters  of  cleansing,  lighting,  and  paving 
within  the  City,  and  provided  {section  33) 
thcU  it  shoidd  be  lawful  for  the  Commis- 
sioners to  contract  with  any  persons  for  the 
execution  of  any  works  by  the  Act  autho- 
rised to  be  done  by  the  Commissioners,  or 
for  furnishing  materials  or  labour,  or  for 
any  other  jncUters  or  things  necessary  for  en- 
abling them  to  carry  the  purposes  of  the  Act 
into  effect.  The  sections  immediately  fol- 
lowing contained  provisions  as  to  contracts 
by  the  Commissioners,  and  section  42  pro- 
vided that  no  person  being  a  Commissioner 
or  an  Alderman  or  Common  Councilman  of 
the  City  should  be  directly  or  indirectly 
interested  or  concerned  in  any  contract 
entered  into  by  the  Commissioners  for  the 
execution  of  any  works  by  the  Act  autho- 
rised to  be  done,  or  for  furnishing  materials 
or  labour,  or  for  any  other  matter  or  thirhg 
whatsoever,  upon  pain  that  every  such  con- 
tract should  be  nuU  and  void  Section  116 
empowered  the  Commissioners  to  enter  into 
contracts  with  gas  companies  or  other  per- 
sons for  lighting  the  City,  but  that  was  the 
first  place  in  which  contracts  for  lighting 
were  easpressly  mentioned.  The  City  of 
London  Sewers  Act,  1851,  which  corUinued 
and  amended  the  Act  of  1S4:S,  provided 
{section  53)  that  no  Commissioner  who  was 
a  shareholder  in^  or  surveyor,  solicitor,  or 
agent  for  any  gas,  water,  or  paving  com- 
pany, or  any  undertaking,  the  contracting 
with  or  carrying  oul  of  which  should  be 
discussed  at  any  mating  of  the  Commis- 
sioners, should  be  eligible  to  sit  or  vote  as  a 


Commissioner  while  such  subject  was  under 
discussion  : — Held,  on  the  construction  of 
the  Acts,  that  section  42  of  the  Aa  of  1848 
applied  to  every  possible  contract  that  the 
Commissioners  could  enter  into  by  virtue 
of  the  Act,  and  consequently  to  lighting 
contracts ;  and  that  section  53  of  Vie  Act 
o/*  1851  WM  intended  to  extend  still  fttrther 
the  disabilities  of  the  CommissionerSy 
not  to  relax  them. 

Held,  also,  that  a  Commissioner^  Al- 
derman, or  Common  Councilman  who  toas 
a  sJuireholder  in  a  company  contracting 
with  the  Commissioners  was  '*  irUereated  " 
in  the  contract  witfiin  section  42  of  the  Act 
of  1848,  and  the  fact  that  he  was  so  in- 
terested made  the  contract  void ;  but  if  no 
such  person  was  a  shareholder  in  the  com- 
pany  at  the  date  of  the  contract,  the  fact 
that  the  contract  was  afterwards  assigned 
to  a  company  in  which  sucfh  persons  toere 
shareholders,  tfie  rights  of  the  Commie- 
sioners  under  the  contract  being  main- 
tained intact,  did  not  make  it  void. 

Appeal  from  a  decision  of  Far  well,  J. 

The  action  was  brought  for  a  declara- 
tion that  three  several  agreements — first, 
an  agreement  dated  May  19,  1890,  made 
between  the  Brush  Electrical  Engineering 
Oo.,  Um.,  and  the  Commissioners  of 
Sewers  of  the  City  of  London  ;  secondly, 
an  agreement  dated  May  28,  1890,  noade 
between  the  Laing  Wharton  and  Down 
Construction  Syndicate,  Lim.,  and  the  said 
Commissioners;  and  thirdly,  an  agree- 
ment dated  February  5,  1891,  made  he- 
tween  the  Brush  Electrical  EngineeriDg 
Co.,  Lim.,  and  the  said  Commissioners-— 
were  valid  and  subsisting,  and  that  the 
defendants  were  bound  by  the  same,  and 
by  the  conditions  and  obligations  thereof 
respectively. 

The  two  agreements  with  the  Brush 
Co.  were  for  the  lighting  by  electricity  of 
the  central  and  western  districts  of  the 
City  of  London  respectively,  and  the 
agreement  with  the  Laing  -Wharton 
Syndicate  was  for  the  lighting  of  the 
eastern  district.  The  benefit  of  the  three 
agreements  was  assigned  to  the  plain- 
tiff company  by  two  indentures  both 
dated  August  21,  1891.  The  defendants 
were  the  successors  in  title  of  the  Com- 
missioners of  Sewers.    The  City  had  been 
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^Shted  under  these  contracts  since  1891, 
^^t  in  1899  the  defendants  repudiated  the 
^^tracts,  and  the  action  was  brought. 

The  defendants  in  their  statement  of 
^l^oe  alleged  (paragraph  4)  that  at  the 
^^^P^ctive  times  when  the  contracts  and 
^^ntures  aforesaid  were  respectively 
!^^©  or  entered  into,  and  thereafter, 
being  Commissioners  of  Sewers 


Commissioners  of  Sewers)  and  the  Board 
of  Trade,  to  transfer  their  undertaking 
to  a  company  duly  constituted  under  the 
Companies  Acts,    1862   to    1886,   which 
should  satisfy  certain  conditions  imma- 
terial to  be  here  stated.     In  February, 
1891,  application  was  made  to  the  Com- 
missioners of  Sewers  and  the  Board  of 
j^j.^  "'^o  utuu|{  vAJiuxujssiuiit3iz»  ()i  oowcm     Trade  for  their  consent  to  the  transfer  of 
Of  .persons  being  members  of  the  Court     the  undertakings  of  the  Brush  Co.  and 
^dermen.  and  nersons  beincr  members      the   syndicate   to  the  plaintiff  company, 

to  which  it  was  also  proposed  to  transfer 
the  contracts  entered  into  by  the  Brush 
Co.  and  the  syndicate  with  the  Com- 
missioners. This  application,  and  a  com- 
munication from  the  Board  of  Trade 
with  reference  thereto,  came  before  a 
meeting  of  the  Commissioners  held  on 
February  21,  1891,  and  were  referred  to 
the  Streets  Committee  for  consideration 
and  report.  At  a  meeting  of  the  Com- 
missioners held  on  June  23, 1891,  there 
was  read  a  report  from  the  Streets  Com- 
mittee '*  recommending  that  it  be  signified 
to  the  Board  of  Trade  that  the  Commis- 
sioners see  no  objection  to  the  transfer  of 
the  provisional  orders,  and  the  respective 
contracts  to  the  proposed  new  company, 
provided  the  due  constitution  of  the  com- 
pany and  the  subscription  of  the  capital 
be  evidenced  to  the  fatisfaction  of  the 
Board  of  Trade  and  the  Commissioners, 
and  that  a  similar  reply  be  given  to  the 
undertakers  with  the  addition  that  the 
rights  of  the  Commissioners  under  the 
respective  contracts  ai*e  to  be  maintained 
intact."  The  Commissioners  resolved  that 
the  Court  agree  with  the  committee  in 
their  report,  and  ordered  accordingly. 

On  August  18,  1.891,  the  chairman  of 
the  Commissioners  of  Sewers  wrote  a 
letter  to  the  Secretary  of  the  Board  of 
Trade  stating  that  there  could  be  no 
meeting  of  the  Commissioners  before 
September  22,  and  consequently  no  forma) 
resolution  assenting  to  the  contemplated 
transfer  could  be  evidenced  until  after 
that  date.  He  further  stated  that  he 
was  advised  by  the  solicitors  to  the  Com- 
missioners that  he  was  satisfied  as  to 
the  constitution  of  the  plaintiff  company 
and  the  subscription  of  three-fourths  of 
its  capital,  and  had  every  reason  to  be- 
lieve that  the  Commissioners  would  at 
their  next  meeting  pass  the  necessary 


Jf  T^^ermen,  and  persons  being  members 

^tid      Common  Council  of  the  City  of 

dihf^^  were,  or  became  directly  or  in- 

f^ly,   interested  or  concerned  in  the 

^€i    respective   contracts,  and  that    by 

j^oason  thereof,  and  by  virtue  of  section  42 

oZ-fciie  City  of  London  Sewers  Act,  1848, 

<ilie  fi&i<]  contracts  were  and  became  null 

p  -^"SJc-tioulars  were  given  of  the  names  of 

f^xx&xi^i8^QQei.8^  Aldermen,  and  Common 

P  ***^<2il«2ien  who  were  shareholders  in  the 

T*"^^®faL     Co.  and  the  plaintiff  company  at 

^^    ^iiaaes  in  question,  and  the  number 

^f^^  latiares  held  by  them  respectively. 

, '^'^       tilie    date   of   the  contracts  with 

%    ■^^'vish  Co.,  a  Common  Councilman, 

*^^  ^  Oommissioner,  and  the  Lord  Mayor 

^"^^^^  time  being,  who  was  an  Alderman 

^^^^*5  officio  a  Commissioner,  were  share- 

^^^^■^  in  the  company. 

tJ^^     tilie  date  of  the  contract  with  the 

Q^^^S  _  AVharton  and  Down  Syndicate  no 

Q^**^**^issioner,    Alderman,    or    Common 

^     ^^f^^^-^man   was  a  shareholder    in    the 

.^^^i<^te;    but    on    August    21,    1891, 

,j^^?^    "the  benefit  of  that  contract  was 

Q^  *^^^d  to  the  plaintiff  company,  several 

^^****^ie8ioners.  Aldermen,  and  Common 

pj^T^<5ilmen    were    shareholders    in    the 

•j^Y^^vBT  company. 

ct>^   *^^     facts  as  to  the  transfer  of  this 

^t^^^^^^cst  to  the  plaintiff  company  were 

««     ^^<1    Y^j  Stirling,  L.J.,  in  his  judgment 

Ofyj     *^ll^ws  :   By  virtue  of  a  provisional 

h^      .^1     of   the  Board  of  Trade  confirmed 

^*r«^^     "*^^    Electric   Lighting  Orders  Con- 

^*ion  (No.  15)  Act,  1890,  the  syndi- 


^^^came  the  undertakers  within  the 

^ng  of  the  Electric  Lighting  Act, 

Tor  the  supply  of  electricity  within 

ion  of  the  City  of  London.     By 

60  of   the  provisional  order  the 

^e  was  empowered,  with  the  con- 

f  the  local  authority  (namely,  the 
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resolution  recording  the  fact  of  their 
being  satisfied.  Accordingly,  at  the 
meeting  of  the  Commissioners  on  Sep- 
tember 22  resolutions  were  passed 
approving  the  action  of  the  chairman 
and  solicitor,  and  consenting  to  the 
transfer  of  the  three  provisional  orders 
affecting  the  City  to  the  plaintiff  com- 
pany. In  the  meantime,  by  the  deed  of 
August  21,  1891,  the  undertaking  of  the 
syndicate  and  the  benefit  of  the  contract 
with  the  Commissioners  was  transferred 
to  the  plaintiff  company.  To  that  deed 
the  parties  were— first,  the  syndicate  ; 
secondly,  the  City  of  London  Electric 
Lighting  (Pioneer)  Co. ;  and  thirdly,  the 
plaintiff  company.  By  the  first  witness- 
ing part  the  first  two  parties  conveyed  to 
the  plaintiff  company  the  provisional 
order  of  the  Board  of  Trade  and  all  rights 
and  privileges  thereby  conferred,  upon  the 
terms  and  subject  to  the  provisions 
thereof.  By  the  second  witnessing  part 
the  same  parties  transferred  and  assigned 
to  the  plaintiff  company  the  benefit  of 
the  agreement  between  the  syndicate  and 
the  Commissioners  of  Sewers.*  The  deed 
also  contained  a  covenant  on  the  part  of 
the  plaintiff  company  to  indemnify  the 
syndicate  against  all  liability  under  the 
agreement. 

The  questions  at  issue  depended  upon 
the  construction  of  the  City  of  London 
Sewers  Act,  1848  (11  &  12  Vict.  c.  cliiii.), 
and  the  City  of  London  Sewers  Act,  1851 
(U  &  15  Vict.  c.  xci.).  The  Act  of 
1848,  after  repealing  certain  earlier  Acts 
and  (section  5)  vesting  the  powers  of 
cleansing,  lighting,  and  paving  within  the 
City  in  the  Commissioners,  and  providing 
for  the  appointment  of  the  Commissioners 
and  their  meetings,  and  the  mode  of  con- 
ducting their  business,  enacted  in  sec- 
tion 33  :  "  And  be  it  enacted,  that  it  shall 
be  lawful  for  the  Commissioners,  or  any 
committee  appointed  by  them,  to  enter 
into  and  contract  in  the  name  of  the 
.  Commissioners  with  any  persons  for  the 
execution  of  any  works  directed  or  autho- 
rized by  this  Act  to  be  done  by  the  Com- 
missioners, or  for  furnishing  materials  or 
labour,  or  for  any  other  matters  or  things 
whatsoever  necessary  for  enabling  them 
to  carry  the  purposes  of  this  Act  into  full 
and  complete  effect,  in  such  manner,  and 


Co.  V.  London  Coeporation,  A  pp. 

upon  such  terms,  and  for  such  sums  of 
money,  and  under  such  stipulations,  regu- 
lations, and  restrictions  as  the  Commis- 
sioners or  such  committee  shall    think 
proper.    .    .    ."     And  it  provided    that 
every  such  contract  should  be  in  writing 
and  should  specify  certain  matters.     Sec- 
tion 34  provided  that  '^  every  such  con- 
tract "  should  be  executed  by  any  seven 
or  more  of  the  Commissioners  or  by  their 
clerk  on  their  behalf,  and  also  by  the 
person  contracting  to  perform  the  work, 
or  supply  the  materials  or  labour.    Sec- 
tion   35,     that    estimates    were    to    be 
obtained   before   "  any  contract   for  the 
execution  of  any  works  under  the  provi- 
sions of  this  Act "  to  the  amount  of  100/. 
should  be  entered  into.     Section  36,  that 
before  '^  any  contract  '^  to  the  amount  of 
200/.  and  upwards  should  be  entered  into, 
ten  days'  notice  at  the  least  should  be 
given  in  two  London  daily  morning  news- 
papers.    Section   37,   that  the  Commis- 
sioners might  compound  for  breach  of 
contract  by  any  person  who  should  have 
entered  into    "  any  such    contract "  in 
pursuance  or  under  the  authority  of  the 
Act.     Section  38  authorised  the  Commis- 
sioners to  employ  any  fit  person,  whether 
free  of  the  City  or  not,  in  or  about  all  or 
any  of  the  works,  matters,  or  things  which 
they  should  cause  to  be  performed  in  pur- 
suance of  the  Act,  and  to  contract  with 
any  such    person,  for    the    performance 
thereof.    Section  39  provided  that  during 
^he  execution  of  any  contract  which  might 
be  entered  into  by  the  Commissioners  the 
works  in  course  of  being  done,  and  all  the 
materials  brought  upon  such  works  for  the 
purpose  of  being  used  in  the  execution  of 
such  contract,  should  be  held  to  be  the 
property  of  the  Commissioners.  Section  40 
provided  how  actions  were  to  be  brought 
and  indictments  preferred  by  the  Commis- 
sioners against  persons  who  should  injure 
or  steal  their  property.     Section  41  pro- 
vided that  nothing  in  any  deed  or  contract 
authorised  by  the  Act  to  be  made  by  or 
on  behalf  of  the  Commissioners  should 
make  the  Commissioners  or  their  derk 
personally  liable.    Section  42  enacted  as 
follows :  '^  That  no  person,  being  a  Com- 
missioner, or  a  member  of  the  Court  of 
Aldermen,  or  of  the  Common  Council  of 
the  City,  shall  be  directly  or  indirectly 
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interested  or  concerned  in  any  contract 
^which  shall  be  made  or  entered  into  by  or 
on  behalf  of  the  Commissioners  for  the 
execution  of  any  works  by  this  Act  directed 
or  authorized  to  be. done  or  executed,  or 
for  furnishing  materials  or  labour,  or  for 
any  other  matter  or  thing  whatsoever, 
upon  pain  that  every  such  contract  shall 
be  nuU  and  void,  and  that  the  person  who, 
being  a  Commissioner,  or  a  member  of  the 
said  Court  of  Aldermen  or  of  the  Common 
Coancil,  shall  be  so  interested  or  concerned 
therein,  shall  for  every  such  offence  forfeit 
and  pay  the  sum  of  1001.  to  any  person 
who  shall  sue  for  the  same,  to  be  recovered 
in  any  of  the  superior  Courts  by  action  of 
debt  or  on  the  case." 

The  Act  also  (sections  52-54)  vested  in 
the  Commissioners  all  the  sewers  within 
the  City,  and  empowered  them  to  con- 
struct sewers,  and  to  widen  and  deepen  or 
alter  sewers;  and  section  55  empowered 
them  to  contract  for  a  supply  of  water  for 
public  purposes.  Section  81  empowered 
the  Commissioners  to  cause  houses  in  a 
filthy  or  unwholesome  condition  to  be 
whitewashed  and  purified ;  and  section  116 
empowered  them  to  enter  into  contracts 
with  gas  companies  and  other  persons  to 
supply  gas,  or  to  light  the  City  by  any 
other  mode.  Section  119  vested  in  the 
Oommissioners  the  pavements  and  streets 
of  the  City ;  and  section  120  empowered 
them  to  make  regulations  for  paving  the 
streets ;  and  section  143  to  make  contracts 
with  the  several  companies  and  persons 
authorised  to  take  up  any  of  the  pave- 
ments of  the  streets  for  the  restoring  of 
the  same.  Under  section  264  the  Act 
was  only  to  continue  in  force  for  two  years, 
from  January  1,  1849,  and  thence  to  the 
end  of  the  then  next  session  of  Parlia- 
ment. 

The  City  of  London  Sewers  Act,  1851, 
repealed  section  264  of  the  Act  of  1848, 
and  made  various  amendments  and  addi- 
tions to  that  Act,  and  provided  (section  53) 
aB  follows  : 

*'  That  no  person,  being  a  Commis- 
sioner, who  is  a  shareholder  in,  or 
snrveyor,  solicitor,  or  agent  for,  any  gas 
company,  water  company,  paving  com- 
pany, or  any  work,  undertaking,  or 
speculation  the  contracting  with  or  the 
promotion  or  carrying  out  of  which  shall 
Vol.  70.— Chang. 


be  discussed  at  any  meeting  of  the  Com- 
missioners, shall  be  eligible  to  sit  or  vote 
as  a  Commissioner  while  such  subject  is 
under  the  discussion  of  the  Commis- 
sioners.'' Section  57  incorporated  the 
provisions  of  the  earlier  Act  except  in  so 
far  as  the  same  were  varied,  altered,  or 
repealed  by,  or  were  repugnant  to,  the 
provisions  of  the  later  Act. 

Farwell,  J.,  was  of  opinion  that  the  Act 
of  1848  contemplated  contracts  of  two 
kinds — First,  for  the  construction  of  works 
or  supply  of  materials  to  the  City  which 
were  to  become  their  own  property, 
and  which  he  called  ''construction  con- 
tracts " ;  and  secondly,  for  the  supply  of 
water  for  cleansing,  or  of  gas  or  other 
illuminant  for  lighting  the  City  by  com- 
panies or  persons  owning  waterworks  or 
gasworks  or  the  like ;  that  sections  33  to 
42  formed  a  group  of  sections  dealing  with 
construction  contracts,  and  section  42 
applied  to  construction  contracts  only. 

In  his  opinion  the  contracts  in  question 
fell  under  the  second  head,  and  his  view 
of  the  construction  of  the  Act  was  borne 
out  by  section  53  of  the  Act  of  1851,  for, 
if  a  shareholder  in  the  contracting  com- 
pany was  a  person  indirectly  interested  in 
the  contract  within  section  42  of  the  earlier 
Act,  no  such  contract  as  was  contemplated 
by  section  53  of  the  later  Act  c6uld  be 
entered  into,  and  therefore  it  would  have 
been  idle  for  the  Legislature  to  enact  the 
provisions  of  section  53  of  the  Act  of  1851. 
While  admitting  that  the  Court  had  no 
power  to  depart  from  the  plain  words  of 
an  Act  of  Parliament  on  any  ground  of 
supposed  hardship,  or  the  like,  his  Lord- 
ship was  nevertheless  of  opinion  that  the 
Act  of  1848  was  Mrly  susceptible  of  two 
meanings;  and  therefore,  adopting  the 
principle  stated  by  Lord  Blackburn  in 
Eothes  V.  KirkcMy  [1S82]  * — ^namely,  that 
when  an  Act  was  open  to  two  construc- 
tions the  Court  might  adopt  the  more 
reasonable  of  the  two— he  held  that  these 
contracts  did  not  £Edl  within  the  prohibi- 
tions of  section  42  of  the  Act  of  1848,  but 
were  still  valid  and  subsisting,  and  that 
the  plaintiff  company  were  entitled  to  a 
declaration  to  that  effect. 
The  defendants  appealed. 


0) 


7  App.  Cas.  694,  702. 
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Swinfen  Eady,  Q*C.,  DanckvoertSj  Q,C.y 
and  A,  J.  Walter,  for  the  appellants. — 
The  words  of  section  42  of  the  City  of 
London  Sewers  Act,  1848,  are  very  wide. 
Section  33  empowers  the  Commisi«ioners 
to  enter  into  contracts.  The  distinction 
which  has  been  drawn  between  contracts 
for  works  and  contracts  for  supply  is 
untenable.  Section  42  applies  to  all  the 
powers  of  contracting  vested  in  the  Com- 
missioners. 

The  contract  here  is  both  for  the 
construction  of  works  and  supply  of 
materials. 

Section  53  of  the  Act  of  1851  does  not 
repeal,  but  extends  section  42  of  the  Act 
of  1848.  It  does  not  cover  the  whole 
ground  covered  by  the  earlier  section.  It 
makes  no  mention  of  Aldermen  or  Common 
Councilmen,  who  are  mentioned  in  section 
42  of  the  earlier  Act.  Further,  it  refers 
only  to  companies  of  three  classes — gas, 
water,  and  paving — and  must  be  taken  to 
be  confined  to  them.  Sections  like  sec- 
tion 42  have  been  inserted  in  Acts  re- 
lating to  the  City  of  London  for  about  a 
century.  It  was  not  a  new  enactment  in 
1848. 

•  A  shareholder  of  a  company  contract- 
ing with  the  Corporation  is  interested 
itithe  contract — Todd  v.Robinaon  [l884].* 
The  original  contracts  which  were  as- 
signed to  the  plaintiff  company  are  in- 
valid under  the  statute  by  reason  of  the 
taint  of  interest.  Aldermen,  Commis- 
sioners, and  Common  Coimcilmen  were 
shareholders  in  the  Brush  Company  at 
tbe  time  of  the  contracts  being  entered 
into,  and  the  contracts  with  that  com- 
pany are  void  ab  inUio.  There  were  no 
Commissioners,  Aldermen,  or  Common 
Councilmen  shareholders  in  the  Laing 
Wharton  Syndicate  at  the  date  of  the 
contract  with  them;  but  the  contract 
became  void  upon  the  company  in  which 
such  persons  were  interested  taking  up 
the  contract.  That  was  the  same,  in 
effect,  as  a  new  contract.  These  persons 
were  practically  making  themselves  judges 
in  their  own  cause,  and  that  has  never 
been  allowed — Dimes  v.  Grand  Junction 
Canal  [1852].^ 

(2)  64  L.  J.  Q.B.  47;  14  Q.B.  D.  739. 
(S)  3  H.L.  C.  759,  786. 
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Crippty  Q.Cf  and  JRoMUj  for  the  re- 
spondents.— The  question  simply  depends 
on  the  construction  of  the  sections  of  the 
Acts  of  1848  and  1851,  and  the  view 
which  Farwell,  J.,  has  taken  is  right. 

It  is  not  disputed  that  as  a  general  role 
a  shareholder  in  a  company  is  indirectly 
interested  in  a  contract  between  his  com- 
pany and  the  Corporation,  but  section  53 
of  the  Act  of  1851  shews  that  for  the  pur- 
poses of  these  Acts  a  shareholder  is  not 
interested  in  a  contract  with  the  Commis- 
sioners. If  that  were  so,  section  53  would 
have  been  altogether  unnecessary ;  section 
42  of  the  Act  of  1848  would  have  been 
sufficient.  The  contracts  in  question  here 
are  not  within  section  42  of  the  Act  of 
1848.  That  section  is  limited  to  a  par- 
ticular class  of  contract.  Sections  33,  35, 
and  39  are  none  of  them  applicable  to  con- 
tracts such  as  these,  though  they  are 
applicable  to  construction  contracts  carried 
out  by  the  Commissioners.  Sections  33 
to  42  must  be  taken  as  applying  to  that 
class  of  contract  only. 

The  disqualification  section  (193)  of  the 
Public  Health  Act,  1875,  amended  by 
section  2  of  the  Public  Heidth  (Members 
and  Officers)  Act,  1885,  refers  only  to 
officers  and  servants  employed  by  a  local 
authority. 

[Vaughan  Williams,  L. J.,  referred  to 
rule  64  of  schedule  1  to  the  Public  Health 
Act,  1875.] 

Under  the  Municipal  Corporations  Act, 
1882,  s.  12,  a  person  is  not  to  be 
deemed  to  have  an  interest  in  a  contract 
with  the  municipality  so  as  to  disqualify 
him  for  being  a  councillor  by  reason  only 
of  his  having  a  share  or  interest  in  a  com- 
pany which  has  entered  into  a  contract 
for  the  supply  of  light  or  water  to  the 
borough  :  but  section  22,  sub-section  3, 
prevents  a  councillor  who  has  a  pecuniary 
interest  in  any  matter  before  the  council 
from  voting  or  taking  part  in  the  discus- 
sion when  the  matter  is  under  discussion. 
The  Local  Covemment  Act,  1894,  a.  46, 
sub- section  1  (0),  prohibits  a  person  con- 
cerned in  a  contract  with  a  county  council 
from  being  a  councillor,  but  that  does  not 
apply  in  this  case. 

Svnnfen  Eady^  Q*C.j  repUed. 

Cur,  adv,  tmfi. 
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Feb,  22.— RiGBT,  L.J.  (whose  judgment 
was  read  by  Lord  Justice  Vaughan 
Williams). — ^After  careful  consideration 
of  the  provisions  of  the  Act  of  1 848,  of  the 
judgment  of  Mr.  Justice  Far  well,  and  of 
the  arguments  addressed  to  us,  I  am  quite 
unable  to  concur  in  the  construction  put 
upon  the  Act  by  the  learned  Judge.  This, 
speaking  broadly,  consists  in  treating  all 
the  sections  of  the  Act  from  33  to  42, 
both  inclusive,  as  dealing  only  with  what 
the  learned  Judge  calls  construction  con- 
tracts, leaving  all  other  contracts,  as,  for 
instance,  lighting  contracts,  outside  their 
provi<)ions,  with  the  remarkable  result 
that,  notwithstanding  the  provisions  of 
section  42,  there  is  nothing  to  prevent  any 
Commissioner,  Alderman,  or  Common 
Councilman  from  having  the  largest  in- 
terest in  any  contract  with  the  Commis- 
sioners not  a  construction  contract.  In 
contradiction  of  this  construction,  I  hold 
that  the  sections  above-mentioned  do,  in 
one  part  or  another,  deal  with  every 
possible  contract  that  the  Commissioners 
can  enter  into  by  virtue  of  the  Act,  and 
that  the  proviso  contained  in  section  42, 
whatever  its  effect,  is  to  be  applied  to 
every  such  contract;  and  I  proceed  to 
refer  to  the  different  sections  of  the  Act, 
80  far  as  it  seems  to  me  necessary  for 
establishing  that  proposition. 

Section  33  authorises  the  Commissioners 
or  any  committee  appointed  by  them  (no 
authority  to  any  such  committee  is  con- 
ferred elsewhere  in  the  Act)  to  contract 
for  the  matters  hereinafter  mentioned : 
(a)  The  execution  of  any  works  directed 
or  authorised  by  the  Act  to  be  done  by 
the  Commissioners.  This  would  plainly 
authorise  a  contract  for  constructing 
sewers,  though  the  power  to  deal  with 
sewers  is  not,  except  by  general  terms, 
given  or  referred  to  by  sections  33  to  42 
inclusive,  or  previously  to  section  53. 
(h)  The  furnishing  of  materials.  This 
would  clearly  authorise  a  contract  with 
qoarry  owners  in  Wales,  for  instance,  to 
fumi^  hundreds  of  tons  of  granite  sets  to 
be  delivered  at  any  appointed  place  in  the 
City.  Such  a  contract  could  by  no  in- 
genuity be  described  as  a  construction 
contract,  (o)  The  furnishing  of  labour. 
This  might  extend  to  the  laying  down  of 
the  granite  sets  so  as  aforesaid  purchased 
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or  other  dealings  with  material  supplied, 
or  to  some  totally  independent  purpose 
unconnected  with  the  supply  of  materials 
— for  example,  the  watering  or  sweeping 
of  the  streets.  Some  of  these  contracts 
might  possibly,  others  could  not  be  pro- 
perly, described  as  construction  contracts. 
\d)  krij  other  matters  or  things  whatso- 
ever necessary  for  enabling  them  to  carry 
the  purposes  of  the  Act  into  full  and  com- 
plete effect.  I  can  hardly  imagine  words 
better  calculated  to  exclude  any  ejusdem 
generis  construction  than  these  last,  even 
if  it  were  possible  to  indicate  any  one 
genus  to  which  all  the  contracts  coming 
under  heads  (a),  (6),  and  (c)  could  be  re- 
ferred, which  I  do  not  think  it  is. 
Obviously,  a  lighting  contract  would  be 
within  these  general  words,  and  I  do  not 
know  any  contract  for  purposes  of  the 
Act  which  could  be  excluded.  If  the  pre- 
cedent words  of  the  section  were  to  be 
treated  as  cutting  down  the  generality  of 
the  subsequent  words,  it  would  only  be  by 
a  construction  which  would  render  both 
the  execution  of  works  and  the  supply  of 
materials  or  labour  essential  to  every 
contract.  For  this  there  can  be  no 
reason,  and  such  a  construction  cannot  be 
accepted. 

After  this  examination  of  the  words  of 
section  33,  it  appears  hardly  necessary  to 
go  further ;  but  I  may  observe  that  it  is 
not  only  to  contracts  falling  within  sec- 
tion 33  that  the  provisions  of  section  34 
as  to  contracts  being  signed  by  seven  or 
more  Commissioners  or  their  clerk  will 
apply.  Obviously  they  are  to  apply  to  all 
contracts  entered  into  by  the  Commis- 
sioners. Section  36,  as  to  advertisement 
of  contracts  to  the  amount  of  200Z.,  ap- 
plies in  terms  to  all  contracts.  Section  4 1 
applies  in  terms  to  all  contracts  authorised 
to  be  made  by  or  on  behalf  of  the  Com- 
missioners for  any  of  the  purposes  of  the 
Act,  and  certainly  is  not  confined  to 
construction  contracts.  These  instances, 
without  enquiring  whether  there  may  not 
be  others,  make  it  plain  that  the  sections 
preceding  section  42  apply  to  all  manner 
of  contracts  authorised  by  the  Act  gener- 
ally, and  must  do  so,  whether  section  42 
is  treated  as  a  proviso  on  section  41,  or  on 
the  prior  sections.  It  does  not  require 
argument  to  prove  that  all  contracts  dealt 
2A2 
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with  in  section  33  are  also  referred  to  and 
dealt  with  in  section  42,  and  it  is  almost 
impossible  to  suppose  such  one-sided  legis- 
lation as  would  apply  the  stringent  pro- 
visions of  that  section  to  construction 
contracts  only,  and  leave  it  lawful  to  any 
Commissioner,  Alderman,  or  Common 
Councilman  to  have  the  largest  interest 
in  any  contract  with  the  Commissioners 
that  is  not  a  construction  contract. 

As  to  the  meaning  of  section  42,  the 
important  point  for  decision  is  whether  a 
corporator  or  shareholder  of  an  incor- 
porated company  is  or  is  not  interested 
directly  or  indirectly  in  any  contract 
entered  into  with  the  company.  It  was 
admitted  on  behalf  of  the  plaintiff  com- 
pany that  as  a  general  rule  he  is  po 
interested,  and  indeed  to  deny  that  would 
be  equivalent  to  saying  that  in  case  of  a 
contract  with  an  incorporated  company  no 
person  whatsoever  is  interested  though 
the  whole  fortunes  of  the  corporators  or 
shareholders  may  depend  upon  the  con- 
tract— a  contention  which  is  manifestly 
absurd.  But,  beyond  what  I  think  may 
fairly  be  called  the  main  contention — 
namely,  that  only  construction  contracts 
are  within  section  42^ — the  plaintiffs  have 
contended,  and  the  learned  Judge  has 
held,  in  their  favour,  that  the  Act  of  1851 , 
and  particularly  section  53  thereof,  proves 
that  under  the  special  legislation  affecting 
the  Commissioners  of  Sewers  a  shareholder 
is  not  considered  as  being  interested  in  a 
contract  made  by  his  company,  though 
he  must  necessarily  share  in  any  pro- 
fits or  loss  that  might  be  the  result 
thereof.  If  there  were  words  in  the  Act 
of  1851  necessarily  involving  that  con- 
clusion,  effect  must  have  been  given  to 
them;  but  no  mere  conjecture,  though 
based  on  probable  groundn,  would  be 
sufficient  for  the  purpose.  The  argument 
of  the  plaintiffs  adopted  by  the  Teamed 
Judge,  turns  entirely  upon  section  53  of 
the  Act.  That  is  a  section  not  relating 
to  concluded  contracts,  but  to  discussion 
and  votes  antecedent  to  contracts.  It 
refers  only  to  Commissioners,  and  not  to 
Aldermen  or  Common  Councilmen,  though 
they  are  dealt  with  by  section  42  of  the 
Act  of  1848.  The  section  was  obviously 
intended  to  extend  still  farther  the  dis- 
abilities of  Commissioners,  and  there  is 
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nothing  to  indicate  that  any  relaxation  of 
the  provisions  of  the  earlier  statute  was- 
intended.  But  whilst  providing  that  na 
Commissioner  being  a  surveyor,  solicitor, 
or  agent  of  a  company  with  whom  it  is 
intended  to  enter  into  a  contract  shall  sit 
or  vote,  it  applies  naturally  the  same  pro- 
vision to  a  shareholder  of  the  company. 
It  would  be  strange,  indeed,  if  a  surveyor, 
solicitor,  or  agent  were  prevented  from^ 
sitting  or  voting  and  a  shareholder  per- 
mitted to  do  both.  But  from  the  fiict 
that  a  Commissioner  shareholder  is  pro- 
hibited by  section  53  from  sitting  or  voting 
upon  the  question  of  entering  into  a  con- 
tract with  his  company  it  has  been  argued 
that  he  could  not  be  possessed  of  such  an 
interest,  as  under  section  42  of  the  Act  of 
1848  would  render  the  contract,  if  and 
when  made,  null  and  void.  It  would  be 
unnecessary,  it  was  argued,  to  prevent  him 
from  sitting  and  voting  if  the  fiict  of  his- 
holding  shares  would  of  itself  avoid  the  con- 
tract. The  argument  loses  sight  of  the  fact 
that  a  shareholder  Commissioner  might,  by 
taking  part  in  and  voting  as  to  the  ex- 
pediency and  policy  of  a  contract  with  hi» 
company,  exercise  perhaps  a  decisive  in- 
fluence on  the  entering  into  such  oontraetr 
and  yet  might  not,  when  the  contract  waa 
signed,  be  any  longer  a  shareholder  or  any 
longer  a  Commissioner,  in  either  of  which 
cases  the  contract  would  be  unaffected  by 
section  42.  There  is,  in  fsust,  no  neces- 
sary connection  between  section  42  of 
the  earlier  and  section  53  of  the  later 
Act,  and  it  would  be  illogical  and  merely 
conjectural  to  assume  that  the  later  sectioi^ 
should  interpret  the  earlier.  The  conclu- 
sion I  arrive  at  is  that  a  shareholder 
Commissioner,  Alderman,  or  Common 
Councilman  is  interested  within  section  42^ 
and  that  the  existence  of  his  interest  is 
sufQcient  to  render  a  contract  with  bis 
company  null  and  void.  The  £iact  that 
express  provision  has  been  made  by  Par- 
liament  that  a  member  of  an  ordinary 
municipal  council  shall  not  be  precluded, 
by  being  interested  only  as  a  shareholder 
of  an  incorporated  company,  from  taking 
part  in  making  a  contract  between  his 
company  and  the  corporation  of  which  he 
is  a  member,  only  emphasises  the  distinc- 
tion in  this  respect  between  ordinary 
municipal  corporations  and  the  City  Gor- 
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|K>Tationyas  to  which  *no  similar  Parlia- 
mentary provision  exists,  or  apparently 
•ever  has  existed.  Counsel  for  the  appel- 
lants pointed  out  that  in  legislation  re- 
lating to  the  City  Corporation  clauses 
substantially  similar  in  effect  to  section  42 
^  the  Act  of  1848  have  been  regularly 
inserted  from  a  time  long  anterior  to  the 
•date  of  the  Municipal  Corporations  Act, 
1882,  down  to  the  present  time.  This 
disposes  of  the  suggestion  that  the  legis- 
lation of  1848  was  a  mere  experiment, 
which,  being  found  unsatis&ctory,  was 
Amended  in  1851. 

Turning  now  to  the  facts  of  the  present 
■case,  so  far  as  they  are  relevant,  we  find 
6om  the  statement  of  claim,  and  the  par- 
ticulars to  paragraph  4  of  the  defence, 
which  are  admitted  to  be  accurate,  the 
fects  hereinafter  stated.  With  regard  to 
the  central  and  western  districts  the 
Brush  Co.  obtained  provisional  orders, 
with  the  consent  of  the  Commissioners  of 
■Sewers  as  local  authority,  and  those  orders 
were  confirmed  by  an  Act  of  Parliament 
not  containing  any  statutory  power  of 
assigning  the  contracts  which  might  be 
made  with  the  promoters.  The  Brush 
Co.  entered  into  contracts  with  the  Com- 
missioners of  Sewers,  dated,  as  to  the 
antral  district,  May  19,  1890,  and,  as  to 
the  western  district,  February  6,  1891,  as 
to  electric  light.  At  each  of  those  dates 
•a  Common  Councilman  was  a  shareholder 
in  the  Brush  Co.,  and  each  of  those  two 
contracts  was  null  and  void  ab  initio. 
Notwithstanding  this,  by  indenture  dated 
August  21,  1891,  the  Brush  Co  affected 
to  convey  the  contracts  to  the  plaintiff 
company,  but  this  assignment  could  not 
render  valid  the  contracts,  which  were 
-already  null  and  void.  We  have  only  to 
give  effect  to  the  provisions  of  the  statutes, 
•and  have  no  dispensing  power,  even  if  we 
were  disposed  to  exercise  it. 

With  regard  to  the  contract  as  to  the 
eastern  district,  dated  May  28,  1890,  it 
appears  that  the  Laing  Wharton  and 
Down  Construction  Syndicate,  Lim.,  the 
^ntracting  parties,  had  no  shareholder 
whose  existence  would  render  null  the 
•contract;  and,  although  it  appears  that 
the  Board  of  Trade  might  have  revoked 
the  provisional  order  but  for  the  assur- 
-ance  of  the  Commissioners  of  Sewers  that 
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the  syndicate  would  be  financed  and  the 
contract  taken  over  by  the  Pioneer  Co. 
and  the  City  of  London  Co.  respectively, 
and  that  both  those  companies  were  dis- 
abled from  entering  into  any  valid  con- 
tract with  the  Commissioners  of  Sewers, 
yet,  on  the  assumption,  which  I  see  no 
reason  to  doubt,  that  the  contract  of 
May  28,  1890,  was  originally  entered  into 
in  good  faith,  I  find  no  provision  in  the 
Acts  of  1848  and  1851,  or  either  of  them, 
entitling  us  to  set  it  aside. 

Vaughan  Williams,  L.J. —  I  agree 
with  the  judgment  of  Lord  Justice  Bigby. 

Stibling,  L.J. — The  question  in  this 
case  turns  on  the  true  construction  of 
section  42  of  the  City  of  London  Sewers 
Act,  1848.  Mr.  Justice  Farwell  has  de- 
cided in  favour  of  the  plaintiffs  on  two 
grounds— first,  that  the  contracts  referred 
to  in  that  section  do  not  include  contracts 
for  the  lighting  of  the  City  with  electric 
light  entered  into  pursuant  to  section  116 
of  the  Act ;  secondly,  that  upon  the  true 
construction  of  the  section,  when  read  in 
connection  with  section  53  of  the  City  of 
London  Sewers  Act  of  1851,  the  share- 
holder of  a  company  with  which  the 
Commissioners  of  Sewers  have  made  a 
contract  is  not  a  person  directly  or  in- 
directly interested  or  concerned  in  the 
contract  within  the  meaning  of  the  sec- 
tion. These  two  points  call  for  separate 
examination. 

The  contracts  speciQed  in  section  42 
are  those  **  which  shall  be  made  or  entered 
into  by  or  on  behalf  of  the  Commissioners 
for  the  execution  of  any  works  by  this 
Act  directed  or  authorized  to  be  done  or 
executed,  or  for  furnishing  materials  or 
labour,  or  for  any  other  matter  or  thing 
whatsoever."  With  reference  to  similar 
words  contained  in  section  33  of  the  Act 
the  learned  Judge  observes:  "It  is  said 
by  the  defendants  that  those  words  are 
perfectly  general  with  nothing  to  restrict 
their  generality ;  but,  if  this  be  so,  the 
three  preceding  lines  of  section  33 — *for 
the  execution  of  any  works  directed  or 
authorised  by  this  Act  to  be  done  by  the 
Commissioners,  or  for  furnishing  materials 
or  labour ' — are  superfluous.  It  is  idle  to 
specify  two  particular  sets  of  contracts  if 
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you  follow  them  up  with  the  words  *  all 
contracts."'  This  observation  has  some 
force,  but  does  not  carry  us  very  far,  for 
I  apprehend  that  as  a  rule  general  words 
are  to  be  read  in  their  natural  meaning 
unless  on  a  consideration  of  the  whole 
instrument  the  Court  is  satisfied  that 
they  are  used  in  a  more  limited  sense. 
The  learned  Judge  accordingly  refers  to 
other  parts  of  the  Act  for  the  purpose  of 
shewing  that  some  restriction  ought  to  be 
placed  on  these  general  words,  and,  in 
the  first  place,  he  relies  on  sections  33-42, 
which  he  describes  as  a  faseiculua  of 
clauses  relating  to  what  he  terms  con- 
struction contracts  only,  meaning  thereby 
contracts  for  the  construction  of  works  or 
supply  of  materials  to  the  Commissioners 
which  will  become  their  own  property, 
and  not  including  such  contracts  as  those 
for  the  supply  of  water  or  gas  or  other 
illuminants  for  lighting  the  city  by  com- 
panies or  persons  owning  waterworks  or 
gasworks  or  the  like.  I  am  unable  to 
agree  with  this  view  of  the  learned  Judge. 
I  had.  intended,  and  was  prepared,  to 
examine  these  sections  in  some  detail, 
but  they  have  already  been  criticised  by 
Lord  Justice  Higby,  whose  judgment  I 
have  read,  and  I  agree  with  his  comments, 
and  forbear  repeating  in  different  lan- 
guage what  in  substance  he  has  already 
said. 

Mr.  Justice  Parwell  further  places 
reliance  on  the  language  of  several  subse- 
quent sections  in  which  fresh  powers  of 
contracting  are  conferred  on  the  Commis- 
sioners, as,  for  example,  section  55  for 
the  supply  of  water,  section  116  for 
lighting,  and  section  143  for  restoring 
pavements ;  and  he  observes  that  if  the 
defendants  were  right  in  their  con- 
tention, that  every  form  of  contracting 
within  the  powers  of  the  Commissioners 
was  authorised  by  section  33,  it  would 
have  been  needless  to  create  by  sec- 
tion 116  a  further  power  to  enter  into 
contracts  with  gas  companies  and  other 
persons  for  lighting  the  City.  This 
observation  is  certainly  entitled  to  weight ; 
but  there  are  certain  considerations  to 
which  regard  must  be  had.  In  the  first 
place,  section  116  has  the  effect  of  dele- 
gating to  gas  companies  and  other  persons 
a  portion  of  the  duties  imposed  on  the 
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Commissioners  by  section  5  of  the  Act ; 
and,  in  the  absence  of  such  a  clause  as 
section  116,  questions  might  well  be  raised 
whether  such  contracts  as  are  thereby 
sanctioned  were  within  the  powers  of  the 
Commissioners.  Further,  if,  as  is  con- 
cluded by  the  learned  Judge,  section  US 
is  not  within  section  42,  it  would  be 
lawful  for  the  Commissioners  to  contract 
with  any  person  whomsoever,  and  conse- 
quently any  Commissioner,  for  the  light- 
ing of  the  City — a  result  which  cannot,  I 
think,  have  been  contemplated  •  by  the 
framers  of  the  Act.  On  the  whole,  I  am 
unable  to  find  anything  in  the  Act  which 
satisfies  me  that  a  limitation  ought  to  be 
placed  on  the  general  words  found  in  sec- 
tions 33  and  42.  and,  in  my  opinion,  the 
latter  section  ought  to  be  held  to  apply  to 
contracts  made  under  section  116. 

On  the  second  point — namely,  the  effect 
of  section  53  of  the  Act  of  1851  upon  the 
construction  of  section  42  of  the  Act  of 
1848 — I  find  myself  in  agreement  with 
Lord  Justice  Kigby,  and  for  the  same 
reasons.  It  was  admitted  that  prima 
facie  a  shareholder  in  a  company  which 
contracts  with  the  Commissioners  is  in- 
directly interested  in  the  contract,  and, 
in  my  opinion,  section  53  of  the  Act  of 
1851  does  not  shew  that  section  42  of  the 
Act  of  1848  ought  to  be  read  otherwise. 
It  is  also  admitt^  that  the  words  '*  noil 
and  void  "  in  section  42  are  to  be  read  in 
their  natural  sense,  and  do  not  mean 
"  voidable  "  merely. 

Now  at  the  time  when  two  out  of  the 
three  contracts  which  the  plaintiffs  assert 
to  be  valid — namely,  those  entered  into 
with  the  Brush  Co. — were  made,  it  appears 
that  a  Common  Councilman  and  Commis> 
sioner  of  Sewers,  a  Common  Councilman 
not  a  Commissioner,  and  the  Lord  Mayor 
for  the  time  being  (an  Alderman  and  ex 
officio  a  Commissioner)  were  shareholders 
in  the  company.  It  follows  that  these  two 
contracts  were  void  ab  initio.  Nothing 
has  subsequently  happened  to  give  them 
validity,  and  the  action  fidls  as  to  them. 

With  reference  to  the  third  contract- 
namely,  that  with  the  Laing  Wharton 
and  Down  Construction  Syndicate— a 
further  question  arises.  At  the  time 
when  that  contract  was  entered  into  no 
Commissioner,    Alderman,    or   Common 
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CooncUman  was  a  shareholder  in  the 
syndicate.  Consequently,  the  contract 
was  not  invalid  under  the  section  in  its 
inception.  Suhsequently,  hy  deed  dated 
August  21,  1891,  the  benefit  of  that  con- 
tract was  assigned  to  the  plaintiff  com- 
pany. At  that  date  several  Commissioners, 
Aldermen,  and  Common  Councilmen  were 
shareholders  in  the  plaintiff  company.  It 
is  contended  that  the  contract,  though 
originally  valid,  became  null  and  void  as 
from  August  21,  1891.  Now,  section  42 
of  the  Act  of  1848  is  one  of  a  highly 
penal  character,  and  ought  to  be  strictly 
though  fiEtirly  construed.  It  appears  to 
me  that  section  42  is  limited  to  invalidat- 
ing contracts  in  which  a  Commissioner, 
Alderman,  or  Common  Councilman  is 
directly  or  indirectly  interested  or  con- 
cerned when  the  contract  is  made  or 
entered  into,  and  does  not  extend  to 
avoiding  a  contract  good  in  its  inception 
by  reason  of  such  a  person  subsequently 
becoming,  for  example,  by  purchase  or 
otherwise,  the  owner  of  a  single  share  in 
the  contracting  company.  To  hold  other- 
wise might,  it  seems  to  me,  be  productive 
of  great  injustice,  and  in  my  judgment 
such  a  construction  ought  not  to  be 
adopted  in  the  absence  of  clear  words. 

It  was,  however,  contended  that  a 
direct  contract  between  the  plaintiff  com- 
pany and  the  Commissioners  of  Sewers 
had  been  entered  into  by  way  of  novation, 
and  that  this  new  contract  was  invalid 
under  section  42.  It  becomes  necessary 
to  see  exactly  what  has  taken  place  in 
this  respect.  [His  Lordship  referred  to 
the  facts  on  this  part  of  the  case,  as  above 
stated,  and  continued :]  Under  these 
circumstances  I  am  unable  to  see  that 
the  syndicate  has  ever  been  discharged 
by  the  Commissioners  from  liability  under 
the  original  contract.  The  resolution  of 
the  Commissioners  of  June  23,  1891, 
expressly  provided  that  the  rights  of  the 
Commissioners  under  tbe  contract  should 
remain  intact.  The  resolution  of  Septem- 
ber 22  did  not  mention  the  contracts,  and 
I  think  that  what  has  been  done  has  not 
impaired  the  validity  of  the  original  con- 
tract with  the  syndicate. 

The  judgment  should  be  reversed  so 
fkr  as  relates  to  the  agreements  dated 
May  19, 1890,  and  February  5,  1891,  and 
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so  much  of  the  order  discharged  as  relates 
to  such  agreements,  and  in  lieu  thereof  .a 
declaration  should  be  made  that  the  said 
agreements  were  and  are  null  and  void, 
and  that  the  defendants  are  not  bound 
thereby.  No  costs  should  be  allowed  either 
here  or  below. 

Order  varied. 


Solicitors — The  City  Solicitor,  for  appellants; 
Asharst,  Morris,  Crisp  &  Co.,  for  respondents. 

IBeported  hy  A.  J.  Hall,  Esq,, 
Barrister-at-ZafV. 


[IN  THE   COURT   OP  APPEAL.] 
RiGBT,  L.J.  ^ 

Vaughan  Williams,  L.J.     mason.  In  re ; 
Stirling,  L.J.  >    ogden  v. 

1901.  MASON. 

Jan.  28.     Feb.  26. 

WiU — Construction  —  Specifio  Devise — 
Faihire  —  "  Residuary  devise  " — Restric- 
tion as  to  Tenure— Wills  Acty  1837  (1  Vict, 
c,  26),  s.  25. 

A  devise  of  "  all  other  my  freehold  mes- 
suages or  tenements  cU  W,  and  elsewhere^' 
is  a  good  '^  residuary  devise "  within  sec- 
turn  25  of  the  Wills  Act,  1837,  so  as  to 
indude  the  subject-matter  of  a  previous 
specific  devise  by  the  testator  which  has 
failed.  It  is  not  necessary  in  order  to 
constitute  a  good  residuary  devise  that  it 
should  apply  to  real  estate  of  any  tenure, 
copyhold  as  weU  as  freehold, 

Springett  v,  Jenings  (40  L.  J.  Ch. 
348 ;  L.  R.  6  Oh.  333)  distinguished. 

Decision  of  Kskbwich,  J.  (69  L.  J. 
Ch.  476;  [1900]  2  Ch.  196),  reversed. 

Appeal  from  a  decision  of  Eekewich,  J. 
(69  L.  J.  Ch.  475 ;  [1900]  2  Ch.  196).  . 

By  his  will  dated  January  27,  1862, 
Thomas  William  Jennings  Mason,  of 
Wimbledon,  after  a  specific  and  pecuniary 
legacy  to  his  wife,  devised  and  bequeathed 
all  that  his  freehold  house,  shop,  and  all  and 
singular  other  the  premises  used  by  him 
at  the  time  of  his  decease  in  his  several 
trades  or  businesses  carried  on  by  him  at 
Wimbledon,  and  all  his  trade  and  house 
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fixtures,  ready  money,  Becurities  for 
money,  Rtock-in- trade,  goods,  chattels,  and 
effects  not  thereinbefore  or  thereinafter 
specifically  bequeathed  by  him,  to  his  son 
Thomas  Mason,  subject  as  therein  men- 
tioned; and,  after  giving  various  other 
specific  legacies,  the  testator  made  the 
following  residuary  devise :  '*  And  as  to 
all  other  my  freehold  messuages  or  tene- 
ments at  Wimbledon  aforesaid  and  else- 
where and  all  my  leasehold  estates  what- 
soever and  wheresoever  I  give  devise  and 
bequeath  the  same  unto  my  dear  wife  for 
and  during  the  term  of  her  natural  life 
for  her  own  use  and  benefit "  ;  and  after 
the  decease  of  his  wife  he  bequeathed  the 
last  mentioned  freehold  and  leasehold 
messuages  and  hereditaments  unto  his 
nephew  William  Mason,  and  his  son 
T.  F.  Mason,  upon  trust  to  sell  the  same, 
and  to  hold  the  proceeds  upon  the  trusts 
therein  mentioned  in  &vour  of  his  three 
daughters  and  their  children. 

The  testator  died  in  May,  1865.  At 
the  date  of  his  death  he  had  certain  free- 
hold houses  at  Wimbledon,  in  addition  to 
the  house  and  shop  specifically  devised, 
and  also  some  freeholds  at  Kingston.  He 
had  no  copyholds. 

His  will,  and  a  codicil  thereto,  were 
attested  by  his  son,  T.  F.  Mason,  so  that 
the  devise  to  him  was  void  under  sec- 
tion 15  of  the  Wills  Act,  1837. 

By  a  deed  of  August  31,  1865,  the  tes- 
tator's widow  and  her  daughters,  with  the 
view  of  carrying  out  the  testator's  inten- 
tion, granted  and  released  to  T.  F.  Mason 
the  freehold  house  and  shop  at  Wimble- 
don. He  took  possession  of  the  same, 
and  remained  in  possession  until  his 
death. 

On  October  10,  1871,  T.  F.  Mason  died, 
having  by  his  will  dated  September  30, 
1871,  left;  all  his  property,  including  this 
freehold  shop,  to  his  executors,  the  de- 
fendant Herbert  Mason  and  William 
Michael  Ogden,  upon  trust  to  carry  on 
the  business  and  pay  the  rents  and  profits 
of  his  estate  to  his  wife  for  life,  or  until 
re-marriage,  and  then  in  trust  for  his  son, 
the  defendant  Thomas  George  Mason. 

The  plaintiffs  in  the  action  were  the 
children  of  Mrs.  Ogden,  deceased,  a 
daughter  of  the  testator,  and  Mrs.  Arnold 
(another  daughter)   and   her  child,  who 


were  beneficiaries  under  the  will  of 
Thomas  William  Jennings  Mason,  and 
they  took  out  an  originating  summons 
against  the  trustees  of  the  will  of  T.  F. 
Mason  and  Thomas  George  Mason  for  the 
determination  of  the  question  whether  the 
freehold  house,  shop,  and  premises  devised 
by  T.  W.  J.  Mason  to  T.  F.  Mason  (which 
devise  fiiiled)  were  comprised  in  the  sub- 
sequent devise  of  all  other  the  testator's 
freehold  messuages  and.  tenements  at 
Wimbledon  and  elsewhere;  or  whether 
they  were  undisposed  of  and  passed  to 
T.  F.  Mason  as  heir-at-law  of  his  ^ther. 

Kekewich,  J.,  held,  on  the  authority  of 
Springett  v.  Jeninge  [l87lj,^  that  inas- 
much as  the  ultimate  gift  in  the  tes- 
tator's will  did  not  extend  to  land  of  any 
tenure,  but  to  freehold  land  only,  it  was 
not  a  real  residuary  devise  within  sec- 
tion 25  of  the  Wills  Act,  1837,«  and 
therefore  did  not  pass  the  freehold  house 
and  shop  at  Wimbledon  devisied  to  T.  F. 
Mason. 

The  plaintiffs  appealed. 

Renshawj   K,C.,  and  Sargant,  for  tlje 
appellants. — There  is  a  goiod   residuary 
devise  here  within  section  25  of  the  Wills 
Act,  1 837.     The  use  of  the  word  "  other  " 
'  does  not  prevent  this  gift  being  residuary 
—Bernard  v.  MinshvU  [l859],*  CogiuM 
V.  Armstrong  [l856],^  and  BUgH  v.  Bairtr 
noU  [1883].^    The  restriction  to  freehold 
property  does  not  make  it  speci£c,  for 
down  to  the  time  of  the  Wills    Act  a 
surrender  of  copyholds  to  the  uses  o€a  will 
was  necessary,  and  a  general  devise  o( 
freeholds  and  copyholds  was  not  possible. 
In   PotoeU  an   DeriaeB  (3rd   ed.,  1827), 
vol.  i.  p.  736,  there  is  a  precedent  of  a 
will  containing  what  is  called  a  "  residuary 

(1)  40  L.  J.  Ch.  348  ;  L.  R.  6  Ch.  333. 

(2)  Wills  Act,  1837.  s.  26 :  "  Unless  a  con- 
trary intention  shall  appear  by  the  will  sncb 
real  estate  or  interest  therein  as  shall  be  oom- 
prised  or  intended  to  be  comprised  in  anf 
devise  in  such  will  contained,  which  shall  feu 
or  be  void  by  reason  of  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  by  reason  of 
such  devira  being  contrary  to  law  or  otherwise 
incapable  of  taking  effect,  shall  be  incladed  in 
the  refddaary  devise  (if  any)  contained  in  suca 
will" 

(3)  28  L.  J.  Ch.  649 ;  John.  276. 

(4)  2  K.  &  J.  227. 

(5)  62  L  J.  Ch.  672 ;  23  Ch.  D.  218. 
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•devise/'  which  only  included  freeholds. 
lliere  might  since  the  Wills  Act  be  two 
residnary  devises,  one  of  freeholds  and  the 
other  of  copyholds.  In  SpringeU  v. 
JeningB  ^  the  restriction  was  one  of  locality, 
not  of  ten  are.  It  was  really  a  case  of 
two  specific  devises.  Section  15  of  the 
Wills  Act  makes  the  devise  to  T.  F. 
Mason  "  utterly  null  and  void."  The  will 
must  therefore  be  read  as  if  it  were  not  in 
it  at  all,  and  if  that  were  so  the  subse- 
quent general  devise  would  clearly  pass 
this  property.  Apart  from  the  Wills 
Act  the  gift  is  of  a  particular  residue,  and 
would  include  the  property  as  not  already 
disposed  of — De  Trafford  v.  Tempest 
[1856],^  Champney  v.  Davy  [i879],^  and 
Fartoell  on  Powers  (2nd  ed.),  p.  246. 
There  must  be  an  intention  to  exclude — 
Bctgoty  In  re;  Paton  v.  Ormerod  [l893].® 
There  may  be  a  residuary  gif  f.  of  land  of 
a  particular  legal  quality.  The  common 
residuary  gift  is  of  freeholds,  copyholds, 
and  leaseholds,  but  the  inclusion  of  lease- 
holds is  clearly  not  necessary  to  make  it 
residuary,  nor  is  that  of  copyholds.  The 
gift  may  be  residuary,  though  it  is  not 
universal.  In  Lancefidd  v.  Iggvlden 
[l874]  ^  the  general  devise  did  not  include 
copyholds,  but  the  question  was  there 
decided  on  the  footing  that  it  was  a 
sufficient  residuary  devise,  though  if  the 
respondents  are  right  it  was  not  a  resi- 
duary devise  at  all,  and  the  question  did 
not  arise.  In  Brovm,  In  r«  [l855],*^  the 
reasoning  is  in  the  appellant*s  favour. 

[They  also  referred  to  Brown  v.  Oakley 
[1715]."] 

Wamngton^  E.G.,  and  George  ffender- 
Sony  for  the  respondents. — The  question 
is,  what  is  the  meaning  of  "  residuary 
devise"  in  section  25  of  the  Wills  Act, 
1837 1  According  to  SpringeU  v.  Jeninge  ^ 
and  Brovm^  In  re,^^  it  must  be  a  real 
residuary  devise. 

[Stirling,  L.J.,  referred  to  Robertson 
V.  Broadbent  [l883].>>] 

In  SpringeU  v.  Jenings^  it  was  held 

<6)  21  Beav.  564. 

<7)  48  L.  J.  Ch.  268 ;  11  Ch.  D.  949. 

(8)  62  L.  J.  Ch.  1006;  [1893]  3  Ch.  348. 

(9)  43  L.  J.  Ch.  670;  L.  B.  10  Ch.  136. 

(10)  1  K.  &  J.  622. 

(11)  1  P.  Wms.  302. 

<12)  53  L.  J.  Ch.  266;  8  App.  Cas.  812. 


that  a  devise  which  did  not  sweep  up  all 
the  testator's  real  estate  of  any  tenure 
was  not  a  residuary  devise.  The  Act 
contemplates  one  residuary  devise  only. 
A  devise  which  is  limited  to  property  of 
a  certain  quality  is  specific. 

Sarganty  in  reply. — In  SpringeU  v. 
Jenings  ^  there  was  a  restriction  of  tenure 
as  well  as  of  place,  but  no  argument  was 
founded  on  that. 

Cur,  adv.  wU. 

Feb,  25.— RiGBY,  L.J.— This  is  an 
appeal  raising  a  question  of  some  interest 
and  importance  on  the  construction  of 
the  Wills  Act,  1837,  particularly  sec- 
tion 25.  The  testator,  who  was  a  grocer 
residing  at  Wimbledon,  made  a  will,  the 
important  part  of  which  I  will  refer  to. 
[His  Lordship  read  the  material  part  of 
the  will,  and  continued :]  The  question 
raised  is  whether  there  was  an  intestacy 
as  to  the  specific  real  estate  devised  in  the 
first  place  to  Thomas  Frederick  Mason, 
or  whether  that  was  taken  up  by  a  resi- 
duary devise  which  is  said  to  be  con- 
tained in  the  words  '*all  other  my  real 
estate"  given  by  the  testator  to  his 
trustees. 

Befoi*e  discussing  the  particular  terms 
of  the  Wills  Act,  1837,  in  connection 
with  the  devise  contained  in  this  will, 
I  think  it  convenient  to  make  some 
general  observations  as  to  the  state  of  the 
law  at  the  time  when  the  Act  was  passed. 
I  do  not,  of  course,  intend  to  give  an 
exhaustive  statement,  but  I  will  only 
refer  to  such  well-known  facts  in  relation 
to  the  then  existing  law  as  appear  to  me 
to  throw  light  upon  and  to  aid  in  arriving 
at  the  construction  of  this  will.  In  the 
first  place,  there  were  great  differences 
between  personal  estate  and  real  estate. 
The  will  spoke  as  at  the  testator's  death 
with  regard  to  tbe  personal  estate,  but 
had  no  such  operation  with  regard  to  the 
real  estate.  The  result  as  to  real  estate 
was  that  the  only  possibility — the  only 
thing  that  the  testator  could  do,  however 
he  expressed  himself — was  to  give  that 
real  estate  which  he  had  when  he  made 
his  will ;  and  of  course,  although  he  might 
use  general  words,  he  was  really  doing 
nothing  more  than  or  different  from  what 
would  have  been  done  if  he  had  enumerated 
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the  particulars  of  the  real  estate  which  he 
possessed,  and  the  gift  was  necessarily 
specific.  In  the  case  of  personal  estate  a 
rule  of  construction  obtained,  the  peculi- 
arity of  which  does  not  strike  us,  because 
it  has  been  so  familiar  to  all  for  such  a 
length  of  time.  For  instance,  if  a  testator 
gave  "  10,000^.  Consols  now  standing  in 
my  name,"  indicating  with  precision  and 
accuracy  the  Consols  that  he  possessed, 
and  went  on  to  dispose  of  "  all  the  residue 
of  my  personal  estate,"  that  word  "  resi- 
due "  was  not  construed,  according  to  the 
obvious  meaning  of  it,  as  referring  to  all 
other  personal  estate  except  the  lO.OOOZ. 
Consols.  For  if  the  gift  of  the  10,000Z. 
Consols  fiuled,  they  fell  by  virtue 
of  the  word  ^'residue"  into  the  gift 
of  that  residue.  I  say  that  construction 
was  peculiar  because  nothing  can  prevent 
the  word  '^ residue"  meaning  everything 
except  the  Consols ;  and,  nevertheless,  it 
was  held  to  include  the  Consols  themselves 
and  prevent  the  gift  of  them  failing.  It 
was  not  by  any  special  virtue  in  the  word 
**  residue  "  that  that  took  place,  for  other 
words  of  the  same  purport  and  effect 
would  have  had  the  same  result.  The 
word  **re8t,"  for  instance,  or  the  word 
*'  remainder,"  and  even  in  certain  cases,  as 
to  which  there  has  been  an  attempt  to 
shew  they  were  irregular  or  improper,  the 
word  "  other  " ;  so  that,  if  a  man  gave  the 
Consols  and  *'  all  other  "  personal  property 
to  different  persons,  the  word  '*  other," 
like  the  word  ^'  residue,'  was  held  to  have 
the  peculiar  effect  that  it  attracted  to 
itself  and  disposed  of  the  Connols,  though 
they  appeared  to  be  separately  dealt  with. 
That  result  was  not  possible  in  the  case  of 
real  estate,  because  of  real  estate  there 
could  be,  as  the  law  then  stood,  no 
^'  residue "  at  all  in  the  sense  in  which 
that  word  is  applied  to  personalty.  Every 
gift  of  real  estate  at  that  time  must  have 
been  a  specific  gift.  But  there  is  another 
thing  which  I  wiah  to  notice,  that  it  was 
not  in  every  case  in  which  the  word 
''residue"  was  used  in  regard  to  person- 
alty that  it  had  the  effect  of  making  what 
I  call  a  genuine  residuary  gift — ^the  effect 
of  drawing  to  itself  and  including  gifts 
already  made  which  for  any  reason  what- 
ever foiled.  A  familiar  instance  of  that 
was  in  cases  where  the  word  '*  residue " 


was  applied  to  personal  property  which 
was,  as  it  were,  standing  out  from  the 
rest  by  a  barrier  created  by  a  descriptifA 
or  created  by  the  fact  that  a  power  was 
given  which  the  testator  could  exerdse. 
In  both  cases  the  mere  use  of  the  word 
"  residue,"  or  the  mere  use  of  an  analogous 
word,  such  as  "  rest "  or  "  remainder  "  or 
''other,"  or  the  use  of  them  altogether 
did  not  constitute  of  itself  a  true  residue. 
For  instance,  if  a  power  were  given  by 
settlement  to  settle  certain  personal 
estate,  which  of  course  must  be  defined 
and  the  amount  described  by  the  will, 
supposing  the  testator  to  have  power  to 
appoint  by  will,  and  if  the  testator 
appointed  a  particular  part  of  the  settled 
property,  and  went  on  to  say,  "and  all 
the  residue  I  appoint  to  a  different  person," 
that  did  not  constitute  a  true  residue  so 
that  it  would  of  necessity,  and  from  the 
very  force  of  the  word  *'  residue,"  pick  up 
and  attract  to  itself  and  dispose  of  the 
whole,  even  though  the  specific  portion  of 
the  fund  which  had  been  given  might 
have  failed  owing  to  the  death  of  the 
intended  appointee  during  the  testator's 
lifetime,  or  upon  any  other  ground  which 
would  make  the  gift  null  and  void.  The 
gift  of  the  residue  simplicUer — I  say 
advisedly  aimpliciter^-did  not  create  a 
residue;  and  the  gift  of  what  remained 
of  the  fund  was  as  specific  as  the  gift 
of  the  first  described  portion.  I  per- 
fectly well  know  that  it  was  within  the 
power  of  a  testator  to  express  himself  in 
such  language  as  to  shew  that  his  intention 
was  that  the  gift  of  what  he  called  "  resi- 
due "  should  comprise  the  specifically  ap- 
pointed fund  if  it  foiled  for  any  reason, 
and  there  are  numerous  cases  in  which 
that  took  place ;  but  words  had  to  be  found 
which  were  proof  of  the  intention,  where- 
as, in  the  case  of  a  real  residue,  no  such 
words  were  necessary — ^the  word  "resi- 
due "  was  sufficient  of  itself.  There  were 
many  such  cases  not  necessarily  confined 
to  powers,  but  extending  to  the  testator's 
own  property,  as,  for  instance,  the  case  of 
De  Traffbrd  v.  Tempest,^  referred  to  and 
explained  by  Lord  Justice  Mellish  in 
Springett  v.  Jenings^  (which  I  shall 
refer  to  in  greater  detail  presently ),  where 
a  testator  gave  to  his  wife  certain  chattels 
in  or  about  his  mansion,  and  then  went 
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on  to  bequeath  to  Sir  Humphrey  de 
Trafibrd  all  his  chattels  not  otherwise  dis- 
posed of.  He  did  not  say  '*  not  herein- 
before mentioned/'  but  *'  not  hereinbefore 
otherwise  disposed  of/'  which  must  of 
coarse  mean,  and  has  always  been  taken 
to  mean  in  a  similar  context,  ''not  here- 
inbefore effectually  disposed  of,"  making 
the  intention  clear  that  if  the  gift  to  the 
wife  failed,  that  which  he  had  attempted 
to  give  to  her  was  to  be  included  in  the 
gift  to  Sir  Humphrey  de  Trafford.  Such 
cases  were  numerous.  They  applied  also 
to  the  case  of  a  limited  fund — ^a  fund  which 
was  subject  to  a  power,  or  in  other  ways 
limited  and,  as  it  were,  taken  out  of  the 
general  personalty;  and  the  testator  could, 
if  he  chose  to  use  the  language,  make  it 
plain  that  the  residue  was  to  include  the 
gifts  which  failed.  But  I  may  say  dis- 
tinctly that  if  the  personal  fund  that  was 
being  dealt  with  was  in  its  nature  cut  off 
and  separated  from  all  other  personal 
estate,  a  gift  of  the  residue  of  it  would  not 
become  a  residuary  gift ;  it  would  become 
a  specific  gift.  For  instance,  I  believe  it 
to  be  the  law  that  if  a  man  said  '*  All  the 
Consols  to  whichi  am  entitled  at  the  time 
of  my  death,''  or  gave  certain  stocks  and 
said  "  All  the  residue  of  the  Consols  or  all 
the  residue  of  the  stocks  which  I  shall  be 
entitled  to,"  that  could  not  be  a  residue, 
for  it  did  not  possess  the  quality  of  a 
residue  of  picking  up  all  and  sundry  the 
personal  property  round  about,  and  it  was 
held  to  be  a  specific  gift. 

Now,  as  I  said  before,  no  such  questions 
arise  with  regard  to  real  estate  before  the 
Wills  Act,  1837,  because  a  ''residue"  of 
real  estate  could  not  be  created  in  the 
proper  sense  of  the  word.  Before  I  pro- 
ceed further  I  may  refer  to  copyholds,  and 
shew  that  they  were  in  a  very  different 
position  from  freeholds.  By  55  Geo  3. 
o.  192,  a  serious  attempt  was  made  to 
improve  the  law  as  to  wOls  of  copyholds, 
and  before  that  time  there  could  be  no 
gift  by  will  of  copyholds,  unless  the  tenant 
had  gone  through  the  process  of  surrender- 
ing his  interest  to  the  lord  to  be  held 
upon  the  uses  to  be  declared  by  the  will. 
The  Act  provided  that  the  testator  might 
dispense  with  that,  or,  not  having  done  it, 
he  might  still  dispose  by  will  of  his  copy- 
holds, provision  being  made  or  attempted, 


and  I  think  successfully  attempted,  for 
preserving  the  interest  of  the  lord,  so 
that  he  should  get  all  such  fines  and  the 
steward  should  get  all  such  fees  as  they 
would  have  been  entitled  to  if  the  more 
regular  course  of  surrendering  to  the  uses 
of  the  will  had  been  gone  through.  The 
Wills  Act,  1837,  repealed  that  Act  with 
the  view  of  making  what  were  considered 
to  be  more  effectual  provisions.  Under 
55  Geo.  3.  c.  192  I  think  that  a  devise  of 
copyholds  operated  only  as  it  had  done 
before,  as  an  appointment  authorising  the 
appointee,  on  payment  of  the  proper  fines 
and  fees,  to  get  himself  admitted.  The 
Act  was  repealed  by  the  Wills  Act,  1837, 
and  it  was  made,  in  point  of  language, 
permissible  to  devise  copyholds,  (ireful 
provisions  were  contained  in  the  Act  for 
securing  to  the  lord  and  to  the  steward 
all  those  rights  which  they  would  have 
been  entitled  to  if  the  older  course  had 
still  been  proceeded  with;  but  I  say  no 
more  than  that  the  gift  of  copyholds  by  a 
will,  even  now,  is  totally  different  in  its 
effect  to  the  gift  of  freeholds.  Really^ 
whether  it  operates  strictly  as  an  appoint- 
ment or  not,  it  operates  quite  differently  : 
it  does  not  give  the  legal  estate,  but  only 
the  right  to  call  for  it ;  it  does  not  give 
that  absolutely,  but  only  subject  to  pay- 
ment of  what  may  be  very  important 
sums  of  money — namely,  the  fees  and 
fines. 

Now  I  go  to  the  question  with  which 
we  are  immediately  concerned — and  that 
is,  the  construction  of  section  25  of  the 
Wills  Act,  1837.  Section  24  alters  one 
difference  between  real  and  personal 
estate,  in  that  it  makes  the  will  speak  as 
if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  and  thereby 
gets  rid  of  the  difficulty  which  was  found 
insuperable,  down  to  that  time,  of  a  testa- 
tor disposing  of  real  estate  acquired  by 
him  after  the  date  of  his  will.  The  ques- 
tion we  have  really  to  determine  under 
this  will  is  whether  under  section  25  there 
is  a  residuary  devise  in  which  the  specific 
freehold  property  which  was  devised  to  the 
elder  son  of  the  testator,  the  devise  being 
rendered  null  and  void  by  the  fact  of  his 
having  been  a  witness  to  the  will,  ought 
to  be  included.  I  have  the  satisfaction, 
in  considering  the  decision  to  which  I  fee) 
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myself  bound  to  arrive  upon  this  will,  of 
knowing  that  Mr.  Justice  Kekewich,  in 
4UI  probability,  according  to  his  own  mind, 
would  have  arrived  at  the  same  conclusion 
that   I    do — which    is,  that   there  is  a 
sufficient   residuary    devise   to    take    up 
null  and  void  specific  devises — unless  he 
had  felt  himself  bound  by  one  or  other  of 
two  cases — Broum^  In  re^^^  a  decision  of 
Vice-Chancellor  Page- Wood,  and  Sprin- 
geU  v.  Jeninga^^  a  decision  of  the  Court 
of  Appeal,  the  Court  consisting  of  Lord 
Justice  James  and  Lord  Justice  Mellish. 
Now,  as  regards  SpringeU  v.  Jeninge^^  it 
^oes  without  saying  that  if  I  came  to  the 
conclusion  that  that  case  had  decided  the 
principle  of  the  present  one,   I  should 
do  nothing  but   follow   it;    but    I   will 
discuss    those     cases     to     shew    that, 
according    to     my     view,    they     have 
no     effect     whatever,     when     properly 
•considered,  on  a  case  like  the  present. 
Brown^  Inre^^^  was  a  case  that  dealt  with 
real  estate  comprised  in  a  power  of  ap- 
pointment given  to  a  certain  lady,  who 
professed  to  execute  it  by  will.     She  gave 
A  certain  part,  easily  recognisable,  well- 
known,  and  specific,  to  one  person,  and 
"  the  residue,"  or  words  to  that  effect,  in 
a  different  direction     Afterwards  she  re- 
voked the  part  of  the  gift   which   was 
•clearly  specific,  and  made  it  null  and  void ; 
and  the  question  was  whether  that  specific 
portion  passed  under  the  gift  which,  accord- 
ing to  the  words,  looked  like  a  residuary 
gift.     Yice-Chaiicellor  Page- Wood  ruled 
that  it  did   not;    because  he  held,  from 
the  nature  of  the  case,  this  being  a  specific 
property,  a  taking  out  of  it  of  a  specific 
portion  and    dealing    with    the  residue 
really  only  constituted  two  specific  gifts, 
and  upon  failure  of  one  it  did  not  fall 
into  the  other  at  all,  but  was  undihposed 
of.     SpringeU  v.  Jeninga  *  was  a  case  of  a 
.gift  to  a  particular  person  of  a  specific 
part  of  the  testator's  property  at  a  named 
place  in  a  named  parish,  and  a  gift  of  all 
the  residue  in   another  direction.     Now 
the  question  was,  whether  the  failure  of 
the  first  part  of  the  gift,  by  reason  of  its 
being  proved  in  that  case  that  there  was  a 
secret  trust  for  charity,  which  made  the 
whole  null  and  void  at  law,  had  the  effect 
of  passing  the  specific  portion  intended  to 
be  for  charitable  uses  into  residue ;  and 


Lord  Justice  James,  who  delivered  the 
first  judgment  in  the  case,  went  strictly 
upon  the  lines  of   the    Vice-Chancellor 
Page- Wood  in  Brown^  In  re,'^  and  held 
that  the  gift  was  not  a  residuary  gifb 
or  in  the  nature   of  a  residuary  gift; 
but  that  it  was  specific,  and  being  specific 
it  could  not  take  up  the  other  specific  gift 
which  failed.     That  really  is  the  decision 
arrived  at  in  that  case.     If  that  were  this 
case,  we  should   certainly  be  bound   to 
follow  it.    Lord  Justice  Mellish,  however, 
professing  to  agree  with    Lord  Justice 
James,  made  some  references  to  section  25 
of  the   Wills  Act.     I  observe  that  was 
quite  unnecessary  for  the  decision  of  that 
case,  and  even  if  what  he  said  in  some 
respects  conflicted  in  principle  with  the 
conclusion  at  which  I  am  arriving  I  should 
be  obliged  to  say  that  his  remarks  were 
(^iter   dtcta,  and  not  capable  of  being 
treated  as  deciding  the  case.     But  I  do 
not  propose  to  take  that  view,  for  upon  a 
fair  interpretation  of  what  Lord  Justice 
Mellish  said,  I  think  that  he  must  be 
considered  as  confining  himself  to  cases 
somewhat  of  the  nature  of  the  case  before 
him,  and  not  extending  to  cases  altogether 
different.     Then  he  says  that  it  appears 
to  him  that  the  section  assumes  that  there 
can  be  only  one  residuary  devise  in  a  will. 
What  he  was  dealing  with  was  a  specific 
gifb  of  property,  and  he  meant  that  yon 
cannot  make  a  residuary  gift  out  of  a 
number  of  specific  gifts,  although    the 
specific  gifts  may,  in  fact,  together  mount 
up  to  a  clear  devise  of  everything  that  the 
testator  had  ;  and  he  said  that  he  thought 
a  residuary  devise  must  be  universal.   Now 
that  is  exactly  what  I  have  been  pointing 
out  was  requisite  for  a  residuary  gift  of 
personalty.     If  it  were  in  its  nature  con- 
fined to  particular  classes  of  personalty, 
then  it  could  not  be  residuary,  because  a 
residuary  gift  must  have  generality,  which 
I  apprehend  to  be  the  same  thing  as  the 
universality  referred  to  in  Lord  Justice 
Mellish's  judgment.     I  do  not  think  that 
he  meant  what  has  been  attributed  to 
him ;  but  I  must  say  that  if  he  did  I  think 
he  was  going  outside  the  case  before  him, 
and  without  perhaps  sufficient  argument 
stating  what  his  view  was  upon  section  25 
of  the  Act  in  a  manner  that  does  not 
bind  this  Court. 
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Now  let  us  consider  section  25.   Clearly 
I    think,   and    for  the  purpose  of  this 
judgment  I  hold,  that  a  gift,  for  instance, 
in  these  terms,   "All  my  real  estate   I 
give,  as  to  freeholds,   to  A,  and,  as  to 
copyholds,  to  B,"  would  be  a  perfect  re- 
siduary gift  within  the  meaning  of  sec- 
tion 25.     If  that  be  so,  the  Act  not  being 
intended  to  deal  with  the  particular  way 
in  which  any  particular  testator  or  drafts- 
man may  choose  to  express  himself,  it 
would  seem  to  follow  that  gifts  of  this 
sort,  "  I  give  all  the  residue  of  my  free- 
hold estates  to  A,  and  the  residue  of  my 
copyhold  estates  to  B,"  though  there  are  two 
sentences  instead  of  one,  would  constitute 
together  a  valid  residuary  dipposition  of 
all  the  residue  in  the  testator's  hands. 
Certainly  I  think  it  would  do  so  if  the 
testator  took  the  trouble  to  explain  him- 
self somewhat  in  this  manner :  "  And  I 
make  the  following  residuary  disposition 
of  my  real  estate — viz.  all  my  residuary 
freeholds  to  A ;  all  my  residuary  copyholds 
to  B."     One  cannot  suppose    that    the 
Legislature  intended  anything  so  fantastic 
as  to  make  it  law  that  the  residuary  gift 
shall  be  in  a  particular  form  or  not  at  all. 
If  it  meant  that,  it  would  have  said  so  in 
plain  language.     If  that  be  true,  and  if  a 
man  can  make  a  residuary  gift  of  free- 
holds, and  a  residuary  gift  of  copyholds, 
what  reasonable  difference  is  there  if  he 
leaves  out  the  first  clause?     The  gifts 
cannot  interfere  with  one  another,  and 
one  cannot  assist  the  other  in  any  way. 
The  residuary  gifbs  of  freeholds  for  all 
purposes  would  act    upon  the  freehold 
properties  that  are    insufficiently    dealt 
with  by  the  will ;  and  the  residuary  gift 
of  copyholds  will  act  only  upon  the  copy- 
hold properties.     I  conclude  that  in  this 
case  the  residuary  clause,  which  I  hold  to 
be  a  good  residuary  clause — although  the 
testator  uses  the  word  "other" — takes 
effect  although  it  is  confined  to  freeholds. 
I  have  tri^    hard    to,    but    I    cannot 
imagine  any  object  that  the  Legislature 
would  have  in  saying  that  such  a  gift 
should  not  be  a  residuary  devise,  and  I 
read  the  words  "  residuary  devl  ie  "  as  any 
residuary  devise  that  there  may  be  appli- 
cable to  the  fietcts  of  the  case. 

The  result  will  be  that  the  impression 
of  Hr.  Justice  Kekewich  as  to  the  law 


applicable  which  he  entertained  before  he 
thought  himself  bound  by  SpringtU  v. 
Jeninge  ^  was  a  right  impression,  and 
that  he  ought  to  have  come  to  the  con- 
clusion that  the  trustees  (I  do  not  trouble 
about  the  cestuis  que  trust)  took  by  virtue 
of  the  residuary  gift  of  freeholds  the  pro- 
perty intended  in  the  first  place  for 
Thomas  Frederick  Mason,  the  gift  of 
which  was  made  null  and  void  by  his 
attesting  the  will. 

Vaughan  Williams,  L.J. — I  entirely 
agree.  I  hesitate  to  add  anything  to  the 
exhaustive  judgment  that  Lord  Justice 
Rigby  has  just  delivered,  and  I  should 
not  do  so  if  it  were  not  for  the  fact  that 
not  only  are  we  reversing  the  decision  of 
the  Court  below,  but  also  are  dealing  with 
a  rule  which  must  come  up  for  applica- 
tion in  other  cases  besides  this  one. 

Now,  the  particular  words  we  have  to 
deal  with  here  are  these :  *'  And  as  to  all' 
other  my  freehold  messuages  or  tenements 
at  Wimbledon  aforesaid  and  elsewhere  and 
all  my  leasehold  estates  whatsoever  and 
wheresoever,  I  give  devise  and  bequeath," 
&c.  That  is  the  devise  to  the  trustees, 
and  we  have  to  construe  those  words  as  I 
understand  it  for  the  purposes  of  deter- 
mining whether  those  particular  words 
constitute  a  residuary  devise,  or  whether 
they  constitute  a  particular  devise.  To 
decide  that,  it  is  necessary  to  look  back 
and  see  what  is  the  particular  devise- 
which  is  mentioned  in  the  earlier  part  of 
this  will,  which  has  failed  by  reason  of  the 
devisee  being  a  witness  to  the  will.  It  is 
enough  to  say,  shortly,  that  it  was  a  de- 
vise to  the  eldest  son  of  houses  and  land 
at  Wimbledon.  Now,  if  these  words- 
which  I  have  read  are  to  be  construed  as 
words  merely  creating  a  particular  devise, 
it  follows  that  section  25  of  the  Wills  Act, 
1837,  has  no  application.  That  is  a  sec- 
tion which,  as  I  understand  it,  did  this : 
Before  the  Wills  Act  there  was  a  pre- 
sumption in  respect  of  residuary  bequests 
of  personalty  which  did  not,  and  could  not, 
apply  to  realty,  because,  in  the  nature  of 
things,  you  could  not  have  really  a  resi- 
duary devise  of  realty.  Every  devise  of 
realty  was  specific.  Then  came  the  Wills 
Act,  which,  by  section  24,  in  principle 
altered  all  this,  because  it  made  a  will  ixk 
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respect  of  realty  speak,  as  it  had  always 
done  in  the  case  of  personal  property,  from 
the  death,  instead  of  speaking,  as  it  had 
done  in  the  case  of  real  property,  from  the 
date  of  the  will — the  devise  in  the  will 
being  treated  as  in  the  nature  of  a  convey- 
ance. That  being  so,  section  25  goes  on 
to  say  that  the  presumption  which  had 
been  applied  to  residuary  bequests  of 
personalty  would  also  now  apply  to 
residuary  devises  of  realty;  and  that  is 
what  I  underbtand  to  be  the  effect  of 
section  25. 

Now,  whether  that  presumption  is  to 
take  effect  here  must  depend  upon  whether 
there  is  a  residuary  devise,  if  there  is  a 
particular  devise  and  no  residuary  devise, 
one  has  nothing  to  do  with  the  presump- 
tion ;  and  if  one  cannot  take  advantage  of 
the  presumption  I  do  not  understand  that 
it  has  been  argued  that  the  words  of  the 
will  themselves  are  sufficient  to  include  in 
the  particular  devise,  if  it  is  a  particular 
devise,  the  property  in  question.  In  the 
case  of  Spririgett  v.  Jeninga  ^  on  the  facts 
there  was  no  real  difficulty.  There  was 
a  devise  of  a  portion  of  the  testator^s 
property  in  a  particular  parish,  and  then 
you  had  a  devise  really  of  the  residue  of 
that  property,  and  that  devise  of  that 
residue  was  held — as  it  almost  obviously 
must  have  been  held — not  to  come  within 
the  terms  of  section  25.  But  there  are 
passages  in  the  judgments,  in  particular 
of  the  judgment  of  Lord  Justice  Hellish, 
which  made  Mr.  Justice  Kekewich  come 
to  the  conclusion  that  such  a  rcile  had 
been  established  that  nothing  could  be  a 
residuary  devise  within  the  meaning  of 
section  25  unless  it  had  the  quality  of 
universality ;  and  that  if  the  devise  dealt 
with  freeholds  and  did  not  mention  copy- 
holds, that  quality  of  universality  was 
absent,  and  it  was  not  a  residuary  de- 
vise within  the  meaning  of  the  section. 
I  can  only  say,  speaking  for  myself,  that 
I  do  not  understand  Lord  Justice  Mellish 
to  lay  down  any  such  rule,  but  I  do 
understand  him  to  lay  down  the  rule 
that  if  the  residue  is  a  residue  of  an 
entirety  which  only  exists  in  the  defini- 
tion of  the  testator  in  the  will,  that 
is  necessarily  a  particular  residue,  and  is 
not  a  residuary  devise  within  the  mean- 
ing of  section  25.    Of  course,  if  that  is 


the  rule,  and  you  have  the  artificial 
entirety  of  the  testator's  property  in  the 
parish  of  Hawkhurst,  the  residue  of  that 
property  was  a  particular  residue  of  the 
entirety  defined  only  by  the  will.  But  it 
seems  to  me  that  that  is  not  true  of  a 
devise  of  freehold  property,  and  I  think 
that,  freehold  property  being  a  genus  of 
property  existing  as  a  genibs  or  entirety 
independently  of  the  will  of  the  testator, 
you  may,  and  ought  to,  read  the  words  of 
this  will  as  giving  to  the  trustees  pro- 
perty under  a  residuary  devise,  and  not 
under  a  particular  devise. 

I  only  wish  to  say,  speaking  for  myself, 
that  the  only  doubt  I  had  in  the  matter 
was  this  :  I  was  not  quite  sure  for  a 
time  that  the  repetition  of  the  wordn 
about  Wimbledon  did  not  go  to  shew 
that  there  was  a  definition  of  property 
here  on  the  part  of  the  testator.  Of 
course,  if  the  words  had  run  ''  and  as  to 
all  other  my  freehold  messuages  or  tene- 
ments at  Wimbledon  aforesaid  I  give  and 
devise,"  there  could  be  no  doubt  that  this 
would  have  been  a  particular  devise  ;  and 
what  prevents  this  being  a  particular 
devise  is  the  mere  use  of  the  words  ''  and 
elsewhere."  I  was  not  quite  sore  at  one 
time  that  you  ought  not  to  treat  the 
Wimbledon  property  as  an  artificial 
entirety  and  this  as  a  particular  gift  of 
the  residue,  and  deal  with  the  word8 
"  and  elsewhere  "  as  you  necessarily  deal 
with  the  words  ''and  all  my  leasehold 
estates  whatsoever  and  wheresoever,"  »? 
words  dealing  with  subject-matter  in 
addition  to  and  outside  the  Wimbledon 
property ;  but  on  consideration  I  think 
that  is  wrong,  and,  that  being  so,  I 
entirely  agree  with  the  result  arrived  at 
by  Lord  Justice  Rigby. 

Stirling,  L  J. — According  to  the  law 
as  it  stood  before  the  passing  of  the 
Wills  Act,  1837,  a  testator  could  only 
devise  such  real  estate  as  he  was  entitled 
to  at  the  time  when  he  made  his  will 
For  the  present  purpose  it  is  immaterial 
to  enquire  how  this  doctrine  came  to  be 
established ;  but  it  is  important  to  bear 
in  mind  some  consequences  which  follow 
from  it.  First,  every  devise,  however 
wide  in  its  terms,  whether  general  or 
residuary,  was  held  to  be  in  its  nature 
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iipecific.  Secondly,  a  will  was  ineffectual 
to  pass  real  estate  acquired  by  the  tes- 
tator subsequently  to  the  date  of  its 
execution.  Thirdly,  a  residuary  devise 
in  the  will  was  ineffectual  to  pass  real 
estate  comprised  in  specific  devises  which 
failed  by  lapse  or  by  being  void  ah 
initio.  Among  the  cases  decided  in 
accordance  with  this  third  proposition 
may  be  mentioned  Wright  v.  UaU  [l724],^' 
where  the  residuary  devise  was  of  "all 
the  rest  and  residue  of  my  messuages, 
lands,  tenements  and  hereditaments  in 
Edmonton,  Enfield,  and  elsewhere*' ;  Doe  d. 
Morris  v.  Underdovm  [l74l],**  where  the 
residuary  devise  was  of  "  the  rest  residue 
and  remainder  of  my  goods  chattels 
cattle  stock  ready  money  plate  linen 
hedding  and  all  other  my  estate  what- 
soever both  real  and  personal  not  herein- 
before given  and  bequeathed  "  ;  and  Doe 
d.  WeOa  v.  Scott  [isu],*^  where  the  re- 
siduary devise  was  of  "  All  the  rest  and 
residue  of  my  messuages,  &rms,  lands 
and  tenements,  late  the  estate  and  in- 
heritance of  my  said  late  cousin  M.Addyes, 
or  otherwise,  wheresoever  situate."  These 
rules  produced  consequences  which  were 
considered  inconvenient  or  unjust,  and 
alterations  were  introduced  into  them  by 
the  Wills  Act,  1837,  in  a  way  which  is 
thus  described  by  Lord  Cairns  in  Lance- 
fidd  V.  IggtUden ® :  "It  was  competent 
for  the  Legislature  to  have  said  that  real 
estate  should  be  treated  like  personal 
estate  for  all  intents  and  purposes ;  but 
this  was  not  done.  The  provisions  of  the 
Act  were  most  carefully  framed,  not  by 
way  of  altering  philosophically  the  general 
rules  of  law,  but  by  taking  each  particular 
evil  intended  to  be  cured,  and  dealing 
with  it  separately  by  particular  enact- 
ments.'' Accordingly,  by  section  24  it 
was  provided  that  unless  a  contrary  in- 
tention should  appear  by  the  will  every 
will  should  as  to  the  real  and  personal 
estate  comprised  in  it  be  construed  to 
speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of 
the  testator;  and  by  section  25,  that 
onless  a  contrary  intention  should  appear 

(18)  Portepcue.   182;    tiib  nam.  Wright  r. 
Emms,  8  Mod.  222. 
(14)  WiUes,  293. 
(16)  8  M.  &  8.  800. 


lapsed  and  void  devises  should  be  in- 
cluded '^  in  the  residuary  devise  (if  any) 
contained  in  such  will."  The  result  is 
that  a  residuary  devise  is  now  effectual 
to  pass  real  estate  acquired  by  the 
testator  after  making  his  will  and  also 
real  estate  comprised  in  lapsed  and  void 
devises.  It  has,  notwithstanding,  been 
held  that  a  residuary  devise  must  still  be 
regarded  as  a  devise  specific  in  its  nature 
— Lan&fidd  v.  Iggvlden.^ 

The  question  in  the  present  case  is 
whether  a  devise  of  *'  all  other  my  free- 
hold messuages  or  tenements  at  Wimble- 
don aforesaid  or  elsewhere  "  is  a  residuary 
devise  within  the  meaning  of  section  25  of 
the  Wills  Act,  1837.  Mr.  Justice  Keke- 
wich  has  held  that  it  is  not  because  it  *'  is 
not  so  worded  as  to  apply  to  all  land  not 
otherwise  disposed  of,  if  the  testator  had 
or  might  have  had  between  the  date 
of  his  will  and  the  date  of  his  death 
any  copyholds."  This,  so  far  as  I  can 
discover,  has  never  before  been  relied 
on  as  a  ground  of  decision.  Before  the 
statute  55  Geo.  3  c.  192,  copyholds  which 
had  not  been  surrendered  to  the  use  of  a 
testator's  will  were  held  not  to  pass  under 
a  residuary  devise  of  real  estate — see  Doe 
d.  Clarke  v.  Ludlam  [l83l]  ^^ ;  and  conse- 
quently could  not  have  been  passed  under 
the  residuary  devises  which  were  the  sub- 
jects of  decision  in  Wright  v.  Hall,^^  Doe  d. 
Morris  v.  Underdotmi,^^  and  Doe  d.  Wells 
V.  Scott^^^  already  mentioned,  if  the  respec- 
tive testators  had  chanced  to  possess  any 
copyholds  when  those  wills  were  made; 
yet  that  circumstance  is  nowhere  alluded 
to  as  being  in  any  way  a  governing  con- 
sideration. In  Laneefield  v.  Iggvlden^ 
the  devise  was  of  the  residue  of  and  all 
the  testator's  estate  not  thereinbefore  dis- 
posed of  in  his  freehold  and  leasehold 
messuages,  lands,  and  hereditaments ;  yet 
both  in  argument  and  in  the  judgments 
of  Vice  Chancellor  Bacon,  Lord  Ohancellor 
Cairns,  and  Lord  Justice  James,  this  was 
treated  as  a  true  residuary  devise.  In  my 
judgment  the  residuary  devise  referred  to 
in  section  25  of  the  Wills  Act,  1837,  is 
one  which  is  of  a  form  similar  to  the 
devises  dealt  with  in  cases  decided  before 
the  passing  of  that  Act  to  which  I  have 

(16)  9  L.  J.  C.P.  (O.S.)  74;  7  Bing.  275. 
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referred,  irrespective  of  the  oonsideration 
whether  they  were  effectual  to  pass  all 
real  estate  to  which  the  testator  was  en- 
titled at  the  date  of  the  will  or  might 
ultimately  prove  to  be  entitled.  In  each 
case  the  question  to  be  answered  may  be 
stated,  in  language  used  by  Lord  Justice 
James  in  SpringeU  v.  Jenings^^  to  be 
whether  the  devise  is  of  a  true  general 
residue  or  of  a  '^  particular  residue  "  only. 
Difficulties  no  doubt  arise  in  answering 
such  a  question,  but  in  the  present  case 
the  devise  appears  to  mo  to  £ei11  within 
the  former  category.  I  have  the  less 
hesitation  in  so  saying  inasmuch  as  Mr. 
Justice  Kekewich  tells  us  that  in  the  first 
instance  he  arrived  at  the  same  conclusion, 
and  only  set  it  aside  in  deference  to  the 
authority  of  Broum^  In  r«,*®  and  SpringeU 
V.  Jeninga,^  more  particularly  the  latter 


Now  neither  case  covers  the  present  in 
point  of  decision,  for  in  each  a  devise  of  a 
particular  residue  was  dealt  with.  Again, 
in  neither  was  the  point  raised  in  the 
present  case  in  any  way  considered.  There 
are  indeed  expressions  in  the  judgment 
of  Lord  Justice  Mellish  to  the  effect  that 
the  devise  must  be^a  universal  residuary 
devise,  a  devise  of  all  the  testator's  lands ; 
but  these,  as  i£  seems  to  me,  were  not 
necessary  for  the  decision  ;  and  though  I 
am  sensible  of  the  weight  which  is  justly 
due  to  anything  which  fell  from  that  very 
able  and  learned  Judge,  I  nevertheless 
venture  to  think  that  if  they  were  really 
intended  to  apply  to  a  case  such  as  the 
present  they  unduly  narrow  the  effect  of 
section  25  of  the  Wills  Act,  1837. 

Appeal  (Mowed. 


Solicitors— H.  S.  Bridge,  for  appellants  ; 
H.  J.  Mannings,  for  respondents. 

{Reported  hy  A,  J,  Spencer ^  Etq,^ 
BarrieteT'Ot'jLaw. 


Wbight,  J. ") 

,Q^,  '         (BADFOBD  AND   BRIGHT,  LIU.,. 

jinlb.     \  I- re  {No.  2). 

Company  —  Winding-up  —  First  Meti- 
inge  of  Creditors  and  Conlribuioriea-^ 
CommitUe  of  Inspection — Unr^}resented 
Creditors — Pou)er  of  Court  to  Re'Summon 
First  Meetings—Companiea  Act,  1862  (25 
<fc  26  Vict.  c.  89),  *.  n— Companies 
(Winding-up)  Act,  1890  (53  d:  54  Vict. 
0.  63),  s.  6,  sub'S.  1. 

The  Court  has  power  under  section  91 
of  the  Companies  Act,  1862,  to  re-summon 
frst  meetings  of  creditors  and  contribuiories 
to  consider  wheiher  an  additional  member 
shall  be  added  to  an  already  appointed  com- 
mittee of  inepection,  in  order  to  give  repre- 
sentation to  substantial  creditors  who  had 
not  yet  proved  their  debt,  and  were  not 
accordingly  able  to  vote,  at  the  time  of  the 
appointment  of  the  already  existing  com- 
mittee  of  inspection. 

Application  in  the  winding-up  of 
Kadford  &  Bright,  lim.,  by  La  8oci^t6 
Anonyme  Llndustrielle  Russo  -  Beige 
(hereinafter  called  the  Russo-Bdge  Co.), 
asking  that  fresh  first  meetings  of  the 
creditors  and  contributories  of  the  com- 
pany might  be  summoned  in  order  to 
determine  whether  effect  ^ould  be  given 
to  a  resolution  passed  at  a  general  meet- 
ing of  the  creditors  of  the  company  held 
on  December  19,  1900,  to  the  effect  that 
it  was  desirable,  having  regard  to  the 
large  interests  of  the  Russo-Belge  Co., 
that  they  should  be  represented  on  the 
committee  of  inspection;  and  to  deter- 
mine whether  this  should  be  effected  by 
removing  a  present  member  of  the  com- 
mittee or  by  appointing  an  additional 
member  thereof. 

At  the  time  of  the  original  first  meeting 
of  creditors  on  April  23, 1 900,  when  a  liqui- 
dator and  committee  of  inspection  were 
appointed,  the  Russo-Belge  Co.,not  having 
proved  its  debt,  was,  under  rule  6  of  the 
First  Schedule  of  the  Companies  (Wind- 
ing-up) Act,  1890y  not  entitled  to  vote  as 
a  creditor. 

On  August  9,  1900,  the  proof  of  the 
Russo-Belge  do.  for45,000Z.  was  admitted 
by  the  liquidator.  The  matter  had  already 
been  before  the  Court  on  a  summons 
issued  by  the   Russo-Belge  Co.  for  an 
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order  that  the  liquidator  should  summon 
a  general  meeting  of  the  creditors  of  the 
company  for  the  purpose  of  ascertaining 
their  wishes  as  to  whether  or  not  a  re- 
presentative or  attorney  of  the  Busso- 
l^lge  Co.  should  be  appointed  a  member 
of  the  committee  of  inspection,  or,  in  the 
alternative,  that  directions  might  be  given 
for  summoning  a  fresh  first  meeting  of 
creditors. 

The  fiicts  of  the  case  are  more  fully  set 
out  in  the  report  of  the  hearing  of  this 
summons  (rtn/«,  p.  78;  [1901]  1  Ch.  272), 
when  Wright,  J.,  ordered  that  the  liqui- 
dator should  summon  a  general  meeting 
of  the  creditors  to  consider  whether  they 
should,  or  should  not,  exercise  the  power 
that  they  possessed,  under  section  9  of 
the  Companies  (Winding-up)  Act,  1890, 
of  removing  one  or  more  members  of  the 
committee  of  inspection ;  and  whether 
any  other  person  or  persons  should  be 
appoint^  in  the  room  of  any  of  those 
vho  should  thus  be  removed.  In  case, 
however,  the  meeting  should  resolve  that 
it  was  desirable,  instirad  of  removing  any 
member  of  the  committee,  to  add  another 
member  to  that  body,  the  learned  Judge 
expressed  an  opinion  that  anything  tech- 
nically wrong  in  so  doing  might  be  put 
right  by  then  re- summoning  the  first 
meetings  of  creditoi-s  and  contributories 
as  a  matter  of  arrangement ;  and  if  the 
creditors  then  chose  to  vote  for  a  com- 
mittee of  inspection  consistiug  of  seven 
members,  including  one  representative  of 
the  Russo- Beige  Co.,  and  if  the  contribu- 
tories approved,  all  would  be  well.  And 
the  learned  Judge  indicated  that  in  his 
judgment  the  Court  probably  ♦•  ad  juris- 
diction, at  its  discretion,  to  order  fresh 
first  meetings  or  further  meetings  to  be 
summoned  for  the  purposes  of  section  6  of 
the  Companies  (Winding-up)  Act,  1890. 

The  amounts  of  the  debts  of  the  credi- 
tors present  or  represented  at  the  first 
meeting  of  the  creditors  already  held  on 
April  23,  1900,  excluding  that  of  the 
Russo-Belge  Co.,  was  about  43,000^. ;  and 
it  was  stated  at  the  hearing  of  the  above- 
mentioned  summons  on  November  21, 
and  24,  1900,  that  there  were  two  other 
foreign  creditors  for  about  20,000Z.  each, 
the  proofs  of  whose  debts  had  not  at  that 
time  been  admitted. 
Vol.  70.--CHANC. 


2). 

A  general  meeting  of  the  creditors  was 
accordingly  summoned  by  the  liquidator, 
in  compliance  with  the  order  of  Novem- 
ber 24,  1900,  on  December  19,  1900,  and 
a  resolution  was  duly  submitted  to  the 
meeting  to  the  effect  that  a  member  of  the 
existing  committee  of  inspection  should  be 
removed,  and  that  a  representative  of  the 
Busso-Belge  Co.  should  be  therewith  ap- 
pointed in  his  place.  This  resolution, 
however,  was  not  carried ;  and  the  meeting 
contented  itself  with  an  expression  of 
opinion  in  general  terms  to  the  effect  that 
it  was  desirable,  having  regard  to  the 
large  interests  of  the  Russo  Beige  Co., 
that  they  should  be  represented  on  the 
committee  of  inspection. 

Under  these  circumstances  the  Busso- 
Belge  Co.  issued  the  present  summons. 

*S'.  0.  BuckmasteTy  for  the  applicants, 
was  stopped  by  the  Court. 

Kenyon  Parker^  for  the  liquidator. — 
Even  if  a  fresh  first  meeting  be  summoned, 
it  can  be  summoned  only  for  those  purposes 
which  are  authorised  by  section  6  of  the 
<3ompanie8  (Winding-up)  Act,  1890 — that 
is,  to  elect  a  liquidator  and  to  appoint  a 
committee  of  inspection.  Yet  here  a  liqui- 
dator has  already  been  elected  and  a  com- 
mittee of  inspection  appointed. 

[Wright,  J. — I  should  limit,  if  possible, . 
the  objects  for  which  the  meeting  was' 
called    to    the    appointment    of  a    new 
member  on  the  committee  of  inspec^on  to 
represent  the  Busso-Belge  Co.] 

The  Court  cannot  limit,  at  its  discre- 
tion, the  directions  of  an  Act  of  Parlia- 
ment. Even  supposing  the  Court  has  any 
jurisdiction  at  all  to  summon  a  firesh  first 
meeting  of  creditors,  yet  it  can  only 
summon  it  for  the  purposes  specified  by 
the  section.  Again,  it  is  admitted  that 
there  are  other  creditors  whose  debts  have 
not  yet  been  proved.  Are  these  to  be  at 
liberty  to  come  in  their  turn  and  ask  that 
the  first  meeting  may  again  and  again 
be  re- summoned  T  The  inconvenience  of 
such  a  course  is  obvious. 

[Wright,  J. — ^Yet  it  is  obvious  that 
it  might  be  very  desirable,  if  creditors 
were  afterwards  to  come  forwaixi  to  the 
amount,  let  us  say,  of  100,000/.] 

Anyhow,  such  a  course  is  unnecessary,  for 
the  liquidator  can  always  he  compelled  by 
2B 
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any  of  the  creditors  to  oome  to  the  Court       Btbne,  J. 
and  do  his  duty.  1900. 

8.  0.  Buckmaster  replied.  Dec.  12,  13. 


MARTEN,  Inr$; 

SHAW  V.  HASTEN. 


Wright,  J. — I  think  that,  under  sec- 
tion 91  ^  of  the  Companies  Act,  1862,  it 
is  intended  that  the  Court  should  have 
almost  unlimited  power  in  the  matter  of 
summoning  meetings  of  creditors  or  con- 
tributories.  If  it  were  not  so,  it  is  obvious 
that  in  the  infinite  variety  of  events  that 
occur  in  the  winding-up  of  a  company 
emergencies  might  very  easily  arise  with 
which  no  one  would  have  any  power  to 
deal,  with  the  result  that  great  injustice 
might  thus  be  inflicted.  I  think,  however, 
that  I  have  power  in  this  case  under  sec- 
tion 91  Ho  direct  that  the  first  meetings  of 
the  creditors  and  contributories  should  be 
re-summoned  in  order  to  determine  whe- 
ther effect  shall  be  given  to  the  resolution 
passed  at  the  general  meeting  of  creditors 
on  December  19,  1900 ;  and  also  to  con- 
sider whether  this  should  be  done  by 
making  an  increase  in  the  number  of  the 
committee  of  inspection,  or  by  removing 
one  of  the  existing  committee  and  ap- 
pointing some  one  else  in  his  place.  Sup- 
posing, however,  that  the  Court  of  Appeal 
should  hold  that  I  have  no  power  to  make 
any  such  order,  it  has  been  suggested  to 
me  that  it  is  possible  for  me  to  appoint  an 
additional  liquidator  with  a  new  committee 
of  inspection  in  the  interest  of  the  foreign 
creditors.  But  if  the  other  course  be 
possible,  it  is  the  one  that  I  prefer  to 
follow.  I  may  say,  however,  that  I  am 
quite  prepared  to  take  any  step  in  my 
power  in  order  to  give  representation  to 
the  interests  of  the  foreign  creditors. 
Application  granted, 

Solicitprs— Church,  Rendell,  Todd  &  Co.,  for 
applicants;  Downing,  Bolam  &  Co.,  agents 
for  Bolam  k  Co.,  Sunderland,  for  liquidator. 

[Reported'hy  J.  K  Morris,  Esq., 
Barrister-at'Law. 


(1)  Section  91  of  the  Companies  Act,  1862: 
«*  The  Court  may,  as  to  all  matters  relating  to 
the  winding-up,  have  regard  to  the. wishes  of 
the  creditors  or  contributories,  as  proved  to  it 
by  .any  sufficient  evidence,  and  may,  if  it 
thinks  it  expedient,  direct  meetings  of  the  credi- 
tors or  contributories  to  be  summoned,  held,  and 
conducted  in  such  manner  as  the  Court  directs, 
for  the  purpose  of  ascertaining  their  wishes. . .  J* 


Wm — Comtruction — General  Power — 
Appointment  —  Severance  —  Inoome  — 
Specijic  Gift. 

An  appointment^  under  general  powere 
over  tvDo  funds^  of  the  svm  of  5,000/. 
and  the  stocks,  funds,  and  securities  repre- 
senting the  same  and  "  such  part  of  the 
stocks,  fundsy  shares^  and  securities  com- 
prised in  the  first  schedule  as  shall  urilh  the 
said  sum  of  5)0002.  make  up  the  sum  of 
9,000/."  is  a  specific  gift^  and  the  income 
during  the  first  year  after  the  testcUor'e 
deatli  goes  to  the  appointees. 

By  a  settlement  executed  in  1880,  made 
on  the  marriage  of  the  testatrix  with  her 
late  husband,  certain  securities  specified 
in  the  first  schedule  thereto  and  a  sum  of 
5,0002.  cash  were  transferred  to  trustees 
upon  trust  for  investment,  and  upon 
trust  for  the  husband,  wife,  and  the  chil- 
dren of  the  marriage,  and  in  default  of 
children  (which  event  happened)  as  to  the 
securities  specified  in  the  said  schedule  in 
trust  for  the  appointees  of  the  wife,  with 
a  gift  over  in  default  of  appointment ; 
and  as  to  the  sum  of  5,000/.  in  trust  for 
her  appointees  (other  than  her  husband), 
with  a  gifb  over  in  defiiult  of  appoint- 
ment. 

The  testatrix,  by  her  will  dated 
March  1,  1893,  appointed  that  the  trus- 
tees should  stand  possessed  of  the  sum  of 
5,000/.  and  the  stocks,  funds,  securities 
representing  the  same, ''  and  such  part  of 
the  stocks  funds  shares  and  securities 
comprised  in  the  first  schedule  as  shall 
with  the  said  sum  of  5,000/.  make  up  the 
sum  of  9,000/.,"  in  fJBivour  of  certain  per- 
sons. The  testatrix  then  proceeded  to 
dispose  of  the  remainder  of  the  securities 
comprised  in  the  first  schedule.  The  will 
also  contained  a  residuary  devise  and 
bequest  subject  to  the  payment  of 
debts. 

The  testatrix  survived  her  husband, 
and  an  originating  summons  was  taken 
out  by  the  executors  and  trustees  raising 
the  question  whether  the  income  during 
the  year  after  the  testatrix's  death  of  the 
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Marten,  In  re. 

Bom  so  appointed  to  make  tip  the  9,000/. 
peaBed  to  the  appointees. 

J.  M.  SUme,  for  the  trustees. 

A,  UnderhiU,  for  an  appointee  of  the 
9,0001.— Tatham  v.  Drummond  [I864]  *  is 
distinguishable.  That  was  a  case  of  a 
general  legacy.  Here  the  testatrix  has 
severed  the  gift  from  the  rest  of  the 
estate.  She  does  not  give  9,000/.,  but 
specific  stocks,  funds,  and  securities  of 
the  value  mentioned.  That  brings  the 
case  within  Dundaa  v.  Wolfe  Murray 
[1863].* 

[Byrne,  J. — ^I  see  that  DuixdoB  v. 
Wolfe  Murray  ^  was  followed  in  Inmariy 
In  re  ;  Inman  v.  RoUs  [i893].*] 

Were  this  an  appointment  under  a 
special  power  the  case  would  be  un- 
arguable. The  only  suggestion  is  that, 
being  a  general  power,  she  has  by  the 
appointment  first  made  the  fund  her  own, 
and  then  given  a  sum  of  9,000/. 

Levetty  Q,C,<t  and  J,  Cheater ,  for  persons 
entitled  in  default  of  appointment. — It 
has  never  been  suggested  that  a  legacy 
which  comes  out  of  a  particular  fund  is 
specific.  You  must  have  a  definite  fund 
severed  from  a  definite  part  of  the  estate. 
It  is  really  a  gift  of  a  sum  of  money  with 
a  demonstration  how  it  is  to  be  raised. 
Ihaidas  v.  Wolfo  Murray  ^  is  distinguish- 
able, as  an  actual  severance  is  not  directed. 

Mulligan,  Q,C,,  and  Manhy,  for  the 
residuary  legatees ;  and  S.  0.  Buckmastery 
fbr  the  nert-of-kin,  argued  to  the  same 
effect. 

A,  UnderhUly  in  reply,  referred  to  Sleech 
V.  Thorington  [l754].^ 

Byrne,  J. — This  question,  whether  the 
appointment  is  wholly  or  partially  specific, 
must  be  answered  in  the  affirmative. 
With  respect  to  the  5,000/.  it  is  clearly 
specific.  The  other  part  of  the  case  is  a 
little  more  difficult,  but  I  think  the  gift 
which  the  testatrix  makes  of  "  such  part 
of  the  stocks  funds  and  securities  com- 
prised in  the  first  schedule  as  shall  make 
up  the  sum  of  9,000/.,"  is  also  specific.  I 
accordingly  hold  that  the  income  for  the 

(1)  2  H.  &  M.  262. 

(2)  32  L.  J.  Ch.  161 ;  1  H.  &  M.  425. 

(3)  62  L.  J.  Ch.  940 ;  [1893]  3  Ch.  518. 

(4)  2  Ves.  sen.  660. 
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first  year  after  the  death  of  the  testatrix 
goes  to  the  appointees. 


Solicitora  —  A.  ToovBy,  agent  fbr  Bennett, 
Boycott,  Orme  k  Ooodman,  Button;  UUi- 
thome,  Coirey  ic  Jennings,  agents  for  Here, 
Cresswell  &  Sparrow,  Wolyejiampton ;  J.  & 
B.  Gole,  agents  for  Dixon  &  Syers,  LiTerpool. 

IBeported  by  A.  JS.  Handall,  Eiq.^ 
JSarrUter-at'lAw, 


Cozens- Hardt,  J. ' 

1901. 

March  1. 


NEW  GOLD  coast 
EXPLORATION     CO., 

In  re. 


Company  —  Winding-up  —  Application^ 
to  Remove  Liquidator — Circular  to  Share- 
holders  —  Pending  Proceedings  —  Charges 
against  Liquidator — Contempt  of  Court. 

Where  a  summons  to  remove  a  liquidator 
in  a  voluntary  winding-up  is  talcen  out  on 
behalf  of  the  applicant  and  all  other  share- 
holders, the  Court  will  not^  on  the  ground 
of  coTitempty  restrain  the  applicant  from 
issuing  a  circular  to  the  shareholders  ask- 
ing their  support  to  the  summons,  though 
it  contains  charges  against  the  liquidator, 
made  ex  parte,  to  justify  the  application. 

The  New  Gold  Coast  Exploration  Co.* 
had  passed  resolutions  for  .a  voluntary 
winding-up,  and  appointed  a^  liquidator. 
A  summons  was  taken  out  by  a  share- 
holder expressed  to  be  on  behalf  of  him- 
self and  all  other  shareholders  to  remove 
the  liquidator  on  the  ground  of  miscon- 
duct. The  applicant  had  upon  an  ex  parte 
application  obtained  an  injundtion  re- 
straining the  liquidator  from  dealing  with 
the  assets  of  the  company. 

He  had  sent  a  circular  to  all  the  share- 
holders stating  the  alleged  misconduct  of 
the  liquidator,  on  which  the  summons 
was  founded,  and  enclosed*  a  form  for 
signature:  "We  the  undersigned  being 
shareholders  of  the  company,  do  hereby 
testify  our  consent  and  approval  of  the 
proposed  removal  of  S.  as  liquidator  of 
the  company  and  the  appointment  of 
some  fit  and  proper  person  in  his  place, 
as  asked  for  by  the  summons  herein.*' 
2b2 
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New  Gold  Coast  Exploration  Co., 

The  liquidator  now  moved  to  restrain 
circulation  among  the  shareholders  of  this 
circular  while  the  proceedings  were  pend- 
ing, as  being  a  contempt  of  Court. 

Eve,  K,C.,  and  W,  B.  Gozena-Eardyy 
for  the  motion. — The  statements  in  the 
circular  are  not  true,  and  are  very  dam- 
aging to  the  liquidator.  The  circulation 
among  the  shareholders  is  more  likely  to 
interfere  with  the  course  of  justice  than 
circulation  among  the  general  public  would 
be.  It  is  getting  by  unfair  means  the 
support  of  the  shareholders,  to  whose 
opinion  the  Court  which  tries  the  case 
will  attach  conclusive  weight. 

[Cozens-Hardy,  J.,  referred  to  Plating 
Co,  v.  Farquharaon  [l88l].*] 

In  Bowden  v.  Rusaell  [l877]  ^  the  cir- 
culation of  a  statement  of  claim  was 
restrained.  This  is  an  a  fortiori  case,  for 
the  statement  of  claim  in  that  case  was 
settled  by  counsel  —  General  Exchcmge 
Banky  In  r«  [l866],'  Crown  Bank,  In  re; 
O'Malley^  In  re  [l89o],*  and  Coats  v. 
Chadtoick  [l894].* 

P.  Roee-Innee,  for  the  applicant. — 
T^here  is  no  authority  whatever  for  saying 
that  circulation  of  such  a  notice  among 
shareholders,  who  are  in  fact  co-plaintiffs 
with  the  applicant,  is  contempt.  In  Reg. 
v.  Payne  [1896]*  the  Divisional  Court 
criticised  and  refused  to  follow  the  cases 
cited  for  the  motion.  That  case  and 
Plating  Co.  v.  Farquharaon  ^  are  conclu- 
sive against  the  application. 

Ei^,  K.C.,  in  reply. — Any  publication 
of  affidavits  or  other  ex  parte  statements 
while  proceedings  are  pending  is  a  con- 
tempt of  Court,  and  will  be  restrained — 
MaUhewa  v.  Smith  [isuy  Kitcat  v. 
Sharpe  [1882],®  and  Sir  John  Moore  Gold- 
Mining  Co.,  In  re  [i877].^ 

Cozens-Hahdt,  J. — In  my  judgment 
this  application  is  misconceived.  There  is 
a  voluntary  winding  up  of  the  company, 

(1)  60  L.  J.  Ch.  406;  17  Ch.  D.  49. 

(2)  46  L.  J.  Ch.  414 ;  36  L.  T.  177. 

(3)  14  L.  T.  682. 

^4)  59  L.  J.  Ch.  767 ;  44  Ch.  D.  649. 
(6)  63  L.  J.  Ch.  328;  [1894]  1  Ch.  347. 

(6)  65  L.  J.  Q.B.  426;  [1896]  1  Q.B.  677. 

(7)  3  Hare,  331. 

(8)  52  L.  J.  Ch.  134. 

(9)  37  L.  T.  242. 


In  be. 

and  a    liquidator    has    been    appointed- 
[His  Lordship  stated  the  effect  of  the. 
summons,  and  continued :]     It  purports 
to  be,  and  is  on  the  face  of  it,  an  applica- 
tion by  Mr.  Saunders  not  merely  as  an 
individual,  but  on  behalf  of  himself  ^.Txde 
other  the  shareholders  of  the  company.  The 
other  shareholders  are  in  fiact  co-applicants, 
with  him.    They  are  a  very  numerous 
body,  and  they  are  not  joined  individually 
as  applicants ;  but  the  summons  purports 
to  be,  and  I  certainly  do  not  mean  to 
express  an  opinion  that  it  is  not  properly, 
an  application  on  behalf  of  Mr.  Saundeis 
and  all  other  shareholders.    Mr.  Sa.uii<^ers 
has  filed  an  affidavit  and   obtaixied  an 
injunction  under  certain  circumstances,, 
about  which   I  say  nothing.     I    do  not 
wish  any  words  to  fall  from  m&  whica 
will  indicate  any  view  of  mine  of  what 
may  be  the  decision   on   the  scLiniiions 
when  it  comes  before  Mr.  Justice  vVright. 
That  being  the  case,  Mr.  Saunders  issues 
a  circular  which  he  sends,   not     to  the 
public  at  large,  not  to  persons  who  aie  iJl 
no  way  interested,  but  simply  to  indi-^ 
viduals  who  are  co-applicants  with    iim. 

He  sends  it  to  the  8harehold©:rs  and 
informs  them  of  what  he  has  do^^e,  and 
encloses  a  form  asking  them  to      testify 
their  support.     [His  fijrdship  r&^d  the 
form  set  out  above.]     It  is  said  tb»^t  ^"® 
statements  in  this  circular  are  ix^^*^®"* 
founded,  and  will  not  prove  to  b^  *^^®' 
That  may  be  so.     I  am  not  now  co:K^sider- 
ing  whether  this  is  or  is  not  a  ILl^yj*^ 
circular.     I  am  only  asked  to  09'*^)^^^* 
and  I  can  only  consider,  whether  i^*  ^^ 
is  not  a  contempt  in  the  view     ^^^  ^^^ 
Court,  as  being  calculated  to  in."*>®"?^ 
with  the  due  administration  of  j  ^^^^i 
Put  in  this  way,  I  am  bound  to  e^3  ^ 
I  think  the  question  admits  of  oi».^  J  ^° 
possible  answer.     I  regard  it  as  luci  ^<^^ 
to  say  that  this  circular  will  in  deck's. ^r^^ 
interfere  with  or  prejudice  the  due  -C>^^^ 
this  matter.  , 

Now  certain  reported  decision^*  . 
been  cited  in  which,  no  doubt,  ^^^  ^ 
have  taken  a  view  on  the  subject  o^  -^.^ 
tempt  which  I  have  very  high  ^.ufc^?  ^ 
for  saying  would  not  now  be  follo^^'^^  j^ 
the  Court.  I  think  that  the  guidirm  i^ 
is  to  be  found  in  the  case  which  T  ^r^;,,^ 
tioned  during  the  argument  of  F^^^^ 
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<7o.  ▼.  FarqvhcMrsony^  in  which  the  Court 
•of  Appeal  laid  down  some  doctrines  which 
I  intend  to  follow.  It  is  true  that  in 
>that  case  the  motion  was  made  against 
proprietors  of  newspapers  for  publishing 
what  was  said  to  be  a  contempt,  but  Lord 
Justice  James  said  :  ''  If  the  motion  had 
•been  made  against  the  defendant  himself, 
I  think  it  must  have  failed.''  Lord  Jus- 
tice Cotton  said  :  "  I  should  like  to  add 
one  word,  namely,  that  I  entirely  dis- 
approve of  motions  to  commit  where  there 
is  no  real  case  for  committing  the  party 
against  whom  the  motion  is  made,  and  where 
the  counsel  in  opening  the  case  says, '  I 
do  not  ask  for  a  committal ;  all  that  I  ask 
for  is  an  apology  and  payment  of  costs.' 
Motions  made  in  that  sense  and  view  are, 
in  my  opinion,  a  mere  waste  of  the  time  of 
the  Court,  and  ought  to  be  discouraged. 
My  own  view  is  that  where  there  is  no  case 
for  a  committal  the  party  moving  ought 
4o  have  no  costs  of  his  motion.  I  men- 
tion this  on  the  present  occasion  that  the 
Court  of  Appeal  may  not  in  future  be 
troubled  with  motions  where  there  is 
really  no  case  for  committing  the  person 
against  whom  the  motion  is  made.''  On 
^his  Sir  G^rge  Jessel,  M.R.,  said:  'T 
^think  I  ought  to  express  my  entire  con- 
currence with  what  Lord  Justice  Cotton 
has  said."  Lord  Justice  James  went 
further :  **  I  certainly  in  such  cases  would 
not  only  not  give  the  party  moving  his 
costs,  but  I  should  be  inclined  to  make 
-him  pay  costs.  I  think  these  motions 
are  a  contempt  of  Court  in  themselves, 
l>ecause  they  tend  to  waat«  the  public 
time."  It  does  not  rest  there.  Counsel 
ibr  the  respondent  called  to  my  recollec- 
tion that  the  whole  matter  came  before  a 
Divisional  Court,  consisting  of  the  late 
Lord  Chief  Justice  and  Mr.  Justice 
Wright,  in  Reg.  v.  Payne  ^ — a  criminal 
case,  in  which  probably  it  was  more 
strictly  the  duty  of  the  Court  to  prevent 
any  interference  with  the  course  of  justice 
-than  in  civil  ca£:es.  In  that  case  the  late 
Lord  Chief  Justice  said  :  *^  We  have  been 
referred  to  certain  cases  in  the  Chancery 
Division  of  the  High  Court  as  authorities 
dn  support  of  the  present  application.  I 
will  not  refer  to  those  decisions  further 
"than  to  say  that,  in  my  opinion,  in  some 
dnstances,  the  Courts  have  gone  rather  too 


far."  The  cases  which  had  been  cited  to 
the  Court,  to  which  those  observations 
were  addressed,  were  Crown  Bank,  In  re,^ 
and  Coat8  v.  Chadwick,^  two  of  the  cases 
which  have  been  relied  on  by  the  counsel 
for  the  applicant  in  the  present  case.  The 
Lord  Chief  Justice  also  cites  the  following 
passage  from  the  judgment  of  Lord  Jus- 
tice Cotton  in  Hunt  v.  Clarke  [l889],*® 
where,  after  referring  to  the  judgment  of 
Sir  George  Jessel,  M.R.,  in  CUmentSf  In 
re ;  Republic  of  Coata  Hica  v.  Erlanger 
[i877],^*  he  said  :  "  Now  that  I  apply  and 
adopt  as  the  principle  which  ought  to 
regulate  these  appUcations—that  there 
should  be  no  such  application  made  unless 
the  thing  done  is  of  such  a  nature  as  to 
require  the  arbitrary  and  summary  inter- 
ference of  the  Court  in  order  to  enable 
justice  to  be  duly  and  properly  adminis- 
tered without  any  interruption  or  inter- 
ference, that  is  what  we  have  to  consider, 
and  in  my  opinion,  although  as  I  say 
there  is  here  that  which  is  technically  a 
contempt,  and  may  be  such  a  contempt  as 
to  be  of  a  serious  nature,  I  cannot  think 
there  is  any  such  interference  or  any  such 
fear  of  any  such  interference  with  the 
due  conduct  of  this  action,  or  any  such 
prejudice  to  the  defendant  who  is  apply- 
ing here,  as  to  justify  the  Court  in  inter- 
fering by  this  summary  and  arbitrary 
process."  I  think  every  word  of  that 
passage  applies  to  the  present  case.  I 
think  that  there  is  no  ground  whatever 
for  invoking  the  aid  of  the  Court  on  the 
footing  of  contempt,  and  that  the  appli- 
cation must  be  made  on  that  footing  in 
order  to  succeed. 

Application  diamiseed  with  costs. 


Solicitors— Cox  ic  liafone,  for  liquidator; 
Saunderp,  Valpy,  Peckham  &  Chaplin,  for 
applicant. 

[Ilejforted  by  J.  R.  Brooke,  Fsq.^ 
Jfa/rrister'Ot'Lam, 


(10)  58  L.  J.  Q.B.  490. 
(Jl;  46  L.  J.  Ch.  375. 
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Joyce,  J. 

1901. 
12.    March 


u.] 


M00S1B,  In  re ; 

PRIOB   V.    MOORE. 


WiU — Beq'nM  for  Repair  of  Tomb — 
"  Longest  period  allowed  by  law " — 
Twenty-one  Years  from  death  of  Survivor 
of  all  Persons  living  at  Testator's  Death — 
Void  Gift— Uncertainty — Perpetuity, 

A  iMtairix  bequeathed  a  legacy  to  trus- 
[tees  upon  trust  for  the  maintenance  and 
repair  of  a  tomb  *^for  the  longest  period 
aUotved  by  law,  that  is  to  say  until  the 
period  of  twenty-one  years  from  the  death 
.of  the  iMSt  survivor  of  all  persons  who 
shaU  be  living  at  my  death  "  : — Held,  that, 
whether  the  bequest  was  void  as  a  perpe- 
tuity or  noty  it  tvas,  at  aaiy  rate,  void  for 
uncertainty. 

Adjourned  summons. 

By  her  will  dated  September  27,  1897, 
Martha  Mary  Moore,  widow,  the  abovo- 
.named  testatrix,  bequeathed  {inter  alia) 
the  sum  of  500^.  New  Consols  to  her 
trustees  upon  trust  to  apply  the  dividends 
^thereof  in  maintaining  and  keeping  in  a 
Btate  of  proper  repair,  condition,  and  pro- 
.tection,  the  grave  or  tomb  therein  .men- 
tioned '*  for  the  longest  period  allowed  by 
law,  that  is  to  say  until  the  period  of 
twenty-one  years  from  the  death  of  the 
last  survivor  of  all  persons  who  shall  be 
Jiving  at  my  death,"  and  subject  to  that 
,  trust  the  testatrix  directed  that  the  said 
.sum  of  5002.  New  Consols  should  form 
.part  of  her  residuary  personal  estate,  and 
be  held  upon  the  trusts  thereof. 

The  testatrix  died  on  January  3,  1898, 
and  her  will  was  proved  on  February  22, 
1898. 

This  was  a  summons  taken  out  by  the 

trustees  of  the  will  against  the  residuary 

legatee  for  the  determination  {inter  alia) 

of  the  question  whether  the  above-men- 

*tioned  bequest  was  valid  and  effectual. 

Hughes,  K,C,f  and  S,  Dickinson,  for  the 
trustees. — The  gift  is  not  bad  as  trans- 
gressing the  rule*  against  perpetuities — 
CadeU  v.  Palmer  [l833]  ^ ;  nor  is  it  bad  for 
uncertainty — Foumall  v.  Graham  [l863].^ 

(1)  1  CI.  &  F.  372. 
*    (2)  33  Beav.  242. 


Younger,  K,C,,  and  H,  FeUows^  tor  the 
defendant  residuary  legatee. — ^This  gift  is 
void  for  perpetuity.  The  testatrix  has 
named  too  many  lives.  The  number  of 
lives  must  not  exceed  that  to  which 
testimony  can  be  supplied  as  to  whether 
the  persons  are  alive  or  not — Thdktsson  v. 
Woodford  [1805].^  with  which  case  neither 
Foumall  v.  Graham  ^  nor  CadeU  t. 
Palmei'^  is  inconsistent.  Here  the  tes- 
tatrix has  not  been  content  to  rest  satis- 
fied with  sayiog  ^*  for  the  longest  period 
allowed  by  law  " — which  would  have  been 
good— but  she  goes  on  to  define  what  she 
means  by  that,  and  the  definition,  which 
has  to  be  substituted  for  the  phrase 
defined,  makes  the  gift  void  for  perpe- 
tuity. 

[The  following  cases  were  also  men- 
.tioned  during  the  course  of  the  argu- 
ments :  Pirbright  v.  ScUwey  [l896],*  Dean, 
In  re;  Cooper-Dean  v.  Stevens  [1889],* 
PettingaU  v.  PettingaU  [l842],*  and 
Exmouifh  {Viscouni)  v.  Praed  [l883].T 

Hughes,  K,C,,  replied. 

IF.  F.  Hamilton,  K,C.,  and  7.  T, 
Methold,  for  another  defendant. 

Joyce,  J. — I  need  not  go  into  the 
question  whether  or  not  this  bequest  is 
void  for  perpetuity,  because  I  am  of  opi- 
nion that  the  bequest  is  void  for  uncer- 
tainty, and  I  so  hold. 


Solicitors— Tamplin,  Tayler  k  Joseph,  for 
plaintiiffl;  Evans,  Foster  &  Wadham,  for 
defendant  residaary  legatee;  Johnson  & 
Master,  for  other  defendant. 

ISeporfed  by  R.  J.  A.  Morrison,  Etq.. 
Barrister-at-Law, 


(.•])  11  Ves.  112. 

(4)  W.  N.  (1896),  p.  86. 

(5)  58  L.  J.  Ch.  69.H ;  41  Ch.  D.  562. 

(6)  11  L.  J.  Ch.  176. 

(7)  62  L.  J.  Ch.  420 ;  23  Ch.  D.  16»- 
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PLAYER  AND  SONS 

TRADE  MARK,  In  re. 


Trade  Ma/rk  —  Double  Registration  — 
Time  /or  Disclaimer — FtUents,  Designs^ 
and  Trade  Marks  Acts,  1883-1888  (46  <Cr 
47  Vict.  c.  57-51  <j&  52  Vict.  c.  50),  ss.  62 
and  72. 

When  a  disclaimer  is  required  under 
the  Fatenis,  Designs,  and  Trade  Marks 
Acts,  1883-1888,  it  must  he  made  in  the 
applieaiion /or  registration,  and  cannot  he 
made  afierwards. 

When  a  trade  mark  has  heen  registered 
wiih  words  the  eosdusive  use  o/  whieh  is 
not  claimed,  and  which  are  not  essenticd  to 
the  trade  mark,  a  secoTid  registration  o/  the 
same  mark  wiU  not  he  allowed  with  di/- 
/trent  words  and  other  non-essential 
particulars. 

On  February  12,  1891,  the  applicants' 
predecessors  in  business  had  registered  a 
trade  mark  (No.  154,011)  for  tobacco, 
whether  manufactured  or  unmanufac- 
tured, consisting  of  a  lifebuoy,  in  the 
centre  of  which  was  a  sailor's  head  with 
the  word  "Hero"  on  the  cap,  with  the 
sea  and  two  ships  in  the  background,  and 
the  words  "  Player's  Navy  Cut "  round 
the  lifebuoy.  They  stated  in  their  appli- 
cation :  "  The  applicants  will  in  use  vary 
the  use  of  the  words  *Navy  Cut'  by 
substituting  therefor  the  names  of  other 
articles  included  in  the  specification  of 
goods."  The  essential  particulars  were 
^  the  combination  of  devices,"  without 
any  right  to  the  exclusive  use  of  the  added 
matter  except  the  applicants'  name. 

On  July  24,  1891,  the  applicants  en- 
deavoured to  register  a  label  in  colours 
almost  identical  with  the  above,  the  only 
differences  being  that  the  nose  of  the 
sailor  was  slightly  different,  and  the  &oq 
was  that  of  a  younger  sailor ;  registration 
was  refused  by  the  Comptroller  of  Trade 
Marks,  and  his  decision  was  affirmed  on 
appeal  by  the  Board  of  Trade. 

On  August  2,  1899,  an  application  was 
lodged  by  the  applicants,  John  Flayer 
&  Sons,  lim.,  for  registration  of  a  trade 
mark  (No.  225,035)  in  class  45  for  manu- 
factured tobacco,  practically  identical  with 
the  mark  registration  of  which  had  been 


refused  in  1891,  except  that  the  words 
on  the  lifebuoy  were  "  Player's  Navy 
Mixture "  instead  of  "  Player's  Navy 
Cut."  The  essential  particulars  were 
''  the  combination  of  devices  "  and  the 
word  "Hero,"  without  any  right  to  the 
exclusive  use  of  the  added  matter  except 
the  applicants'  own  name. 

There  was  evidence  to  shew  that  if  the 
present  application  was  refused  the  appli- 
cants might  be  seriously  hampered  and 
prejudiced  in  their  business  by  their 
inability  to  register  their  trade  mark  in 
foreign  countries  without  a  certificate  of 
previous  registration  in  England.  They 
asked  at  the  hearing  to  be  allowed  to 
disclaim  the  exclusive  use  of  the  word 
"Hero." 

After  a  lengthy  correspondence  the 
Comptroller  finally  refused  registration, 
and  the  matter  was  referred  on  appeal  to 
the  Court. 

John  Cutler,  Q.C.,  and  Sehastiari,  for 
the  applicants. — Our  new  mixture  "  Navy 
Mixture  "  is  entirely  a  fancy  name ;  it  is 
made  up  of  Navy  Cut  and  scarce  Eastern 
tobaccos.  The  real  question  is  whether 
the  trade  mark  now  applied  for  is  so  near 
others  now  on  the  register  as  to  be  calcu- 
lated to  deceive.  If  we  had  no  registration 
for  "  Navy  Cut "  we  could  now  get  regis- 
tration both  for  "  Navy  Cut "  and  "  Navy 
Mixture,"  and  we  are  asking  registration 
of  a  mark  which  ia  possibly  for  some 
purposes  already  protected  but  is  not  on 
the  register.  The  Comptroller,  by  refus- 
ing registration,  is  preventing  a  British 
trader  from  protecting  his  goods  from 
infringement  abroad.  Where  a  device 
together  with  a  word  has  been  registered, 
a  separate  registration  of  the  same  device 
with  a  different  word  has  been  allowed,  so 
that  the  same  one  essential  particular  was 
separately  registered  twice,  with  immar 
terial  additions — Fox  dc  Co.,  In  re  [issi]** 

The  AUomey-Oeneral  {Sir  R.  B.  Fimlay, 
©.(7.),and  R.  J.Farker,  for  the  Comptroller. 
— ^Although  the  applicants  have  asked  to 
be  allowed  to  disclaim  the  exclusive  use  of 
the  word  **  Hero,"  it  is  too  late  at  this 
stage  to  amend,  and  it  is  not  the  practice 
of  the  Court  to  allow  any  amendment — 

(1)  Sebastian  on  Trade  Marks  (4th  ed.)f 
p.  837. 
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Plater's  Trade  Mark,  In  re. 

ApoUinaris  Co* 8  Trade  Marks ^  In  re 
[i60o].^  The  present  design  is  not  in 
reality  the  same  as  the  previously  regis- 
tered design.  The  sailors'  heads  are  not 
alike,  and  would  lead  to  confusion ;  but 
even  if  they  are  identical,  they  are  trying 
to  re-register  what  is  already  registered — 
Baker  v.  Eawson  [l890].^  If  it  is  a  new 
design,  then  they  cannot  register  it  be- 
cause they  have  already  used  it  with  the 
addition  of  the  word  "  Registered  " — 
Fmntes  Trade  Marka^  In  re  [i89l].'* 
John  Cutler,  Q.G.^  replied. 

Cozens-Hardy,  J. — I  think  this  appli- 
CJition  fails — first,  in  point  of  form,  and 
next  in  point  of  substance.  The  application 
with  which  the  Comptroller  has  declined 
to  proceed  is  one  asking  for  the  regis- 
tration of  a  mark  the  essential  particulars 
of  which  are  stated  to  be  **  The  following 
combination  of  devices  and  the  word 
*l£ero,'"  the  applicants  disclaiming  any 
right  to  the  use  of  the  added  matter 
except  in  so  far  as  it  consists  of  the  use  of 
their  own  name.  It  is  now  alleged  by  the 
Comptroller,  and  is  admitted  by  the  appli- 
cants, that  they  themselves  had  disclaimed 
the  word  '^  Hero''  as  being  an  essential  part 
of  the  mark,  and  that  it  may  not  now  be 
properly  regarded  as  being  an  essential  part 
of  the  mark.  I  think,  according  to  the 
decision  of  Mr.  Justice  Chitty  in  Meeus* 
Application,  In  re  [l89oJ,^  and  Mr.  Jus- 
tice Kekewich  in  ApoUinarie  Co.'a 
Trade  Marks,  In  re?  that  it  is  too  late 
nov«r  for  me  to  allow  an  amendment  of 
the  application,  and  on  that  ground  I 
think  this  application  by  way  of  appeal 
before  me  might  be  disposed  of;  but  I 
prefer  not  to  deal  with  it  on  that  ground 
alone. 

Supposing  that  difficulty  were  got  over, 
the  matter,  putting  it  most  &rVourably  for 
the  applicants,  would  stand  thus:  They 
apply  to  register  a  mark  No.  225,035, 
which  is  identical  in  all  the  essentials  of 
the  mark  with  No.  154,011.  I  say  that, 
assuming  in  their  favour  that  the  repre- 
sentation of  the  sailor,  though  in  some 
respects  very  unlike  the  other,  is  really, 

(2)  61  L.  J.  Ch.  625 ;  [1891]  2  Ch.  186. 

(3)  45  Ch.  D.  619. 

.  (4)  60  L.  J.  Ch.  308  ;  [1891]  2  Ch.  166. 
(5)  60  L.  J.  Ch.  96;  [1891]  I  Ch.  41. 


for  business  purposes,  the  same  sailor. 
Whdn  No.  154,011  was  applied  for,  the 
application  was  accompanied  with  this: 
*'  The  applicants  will  in  use  vary  the  use 
of  the  words  *  Navy  Cut '  by  substituting 
therefor  the  names  of  other  articles  in- 
cluded in  the  specification  of  goods." 
They  did  not  claim  "Navy  Cut"  as 
essential  to  the  trade  mark.  They  dis- 
claimed any  i  ight  to  that,  and  at  the  same 
time  they  said  that  they  would  in  the  use 
of  their  mark  reserve  the  right  to  substi- 
tute the  names  of  other  articles  included 
in  the  specification  of  goods.  It  is,  there- 
fore, I  think,  perfectly  clear  that  the 
existing  registration  No.  154,011  covers, 
and  absolutely  covers,  this  which  they 
now  desire  should  be  registered — namely, 
"  Players  Navy  Mixture,"  disclaiming,  as 
they  must  do,  the  words  "  Navy  Mixture,'' 
and  also  the  word  **  Hero."  That  being 
so,  if  they  have  got  an  existing  registra- 
tion, absolutely  and  entirely  protecting  in 
this  country  what  they  want  to  register, 
why  should  they  register  anything  more  ? 
I  think  the  very  point  was  decided  by  Mr. 
Justice  North  in  Baker  v.  Rawaon? 
where  he  says,  <<  the  defendants  have  had 
their  trade  mark,  the  %vinged  cross,  on  the 
register  from  the  year  1877  down  to  the 
present  time,  and  they  are  now  asking  to 
register  that  mark  again,  plus  the  circles, 
minui  the  same.  They  ask  that  their 
well-known  trade  mark  maybe  registered 
with  the  addition  of  the  circles,  accom- 
panied by  a  note  that  the  circles  are  not 
part  of  the  trade  mark.  That  application 
seems  to  me  an  absurd  one."  This  appli- 
cation put  in  that  way  seems  to  me  also 
to  be  an  absuixl  one.  I  think  I  ought  not 
to  allow  the  mark  to  be  put  on  the 
register.  The  registration  is  absolutely 
superfluous,  so  far  as  English  law  is  con- 
cerned, and  would,  I  think,  cumber  the 
register  needlessly  and  unnecessarily, 
simply  on  the  suggestion  that  it  may  be  a 
convenience  in  some  foreign  countries, 
with  a  view  to  some  other  proceedings,  to 
have  a  duplicate  registration  of  their 
mark. 

In  the  view  which  I  take,  it  is  not 
necessary  for  me  to  say  a  word  about 
"  Navy  Mixture,"  or  about  the  use  on  the 
cigarette- boxes  of  what  in  substance  is  the 
new  mark  with  the  statement  that  it  is 
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regifitered.  I  do  not  base  my  judgment 
on  those  points  at  all,  though  I  think  they 
would  both  be  worthy  of  consideration 
should  necessity  arise. 

Application  dismissed. 

Solicitors — C.  Urquhart  Fisber,  for  applicants  ; 
Solicitor  to  Board  of  Trade,  for  Comptroller. 

[Reported  hy  TT.  S.  Ooddard,  Esq., 
Barritter-at'Law, 


COLLINGHAM 
V,    SLOPER. 


[IN  THE  COURT  OF  APPEAL.] 
RlGBY,  L.J. 

Vaughan  Williams,  L.J. 
Stirling,  L.J. 
1901. 
Feb.  27. 

Trust  —  Compromise  —  Distribution  of 
Fund  amonffst  Bondholders  —  Absent 
Parties — iVo  JAmit  of  Tims  Originally 
Fixed — AppliccUion  to  Limit  a  Tims 
within  which  Absent  Parties  must  come 
in — Rules  of  the  Suprerne  Courty  1883, 
Order  XVL  rule  9a. 

In  a  bondholders^  action  to  administer  a 
Crust  fund,  the  Court  in  1894  sanctioned  a 
scheme  of  compromise  binding  upon  absent 
parties  under  Order  XVI,  rule  9a,  whereby 
a  sum  of  money  was  appropriated  for  dis- 
tribution in  respect  of  61,383  outstanding 
bonds  when  and  so  soon  as  the  holders 
thereof  should  be  ascertained,  at  the  rate 
of  21,  \Qs.  per  bond.  The  bonds  were 
issued  by  a  railway  company  and  were  to 
hearer.  The  holders  of  all  but  1,700  of 
the  outstanding  bonds  had  been  ascer- 
tained, and  had  come  in  under  the  scheme. 
After  the  lapse  of  six  years,  the  railway 
4:ompany  applied  for  an  order  limiting 
a  short  time  within  which  the  holders 
must  come  in  or  be  deemed  to  heme  elected 
not  to  take  the  benefit  of  the  scheme: 
— ^Held,  by  Rigby,  L.J.,  and  Stirling, 
L.J.  {dissentients  Vaughan  Williams, 
L.J.),  that  it  would  be  wrong  to  introduce 
a  time-limit  into  the  scheme  to  the  disad- 
vantage of  the  unascertained  bondholders, 
and  that  no  order  ought  to  be  made. 

Held,  ^  Yaughan  Williams,  L.J.y  l^iai 
a  reasonahle  time-limit  ought  to  be  read 


into  the  scheme  and  a  proper  order  now 
made  on  that  footing. 

Original  motion. 

The  Saragossa  and  Mediterranean  Rail- 
way Company  was  a  Spanish  company 
formed  in  the  year  1884  under  the  name 
of  the  Yal  de  Zagan  and  San  Carlos  de  la 
Rapita  Railway  Company,  for  the  purpose 
of  constructing  a  railway  in  five  sections 
from  La  Puebla  de  Hijar  to  San  Carlos  on 
the  Mediterranean  coast,  under  a  conces- 
sion granted  by  the  Spanish  Government 
in  1882. 

The  company  was  empowered  to  issue 
75,000  mortgage  debentures  or  ^^  obliga- 
tions" to  bearer  of  20/.  each  bearing 
interest  at  3  per  cent.,  to  be  redeemed  in 
ninety-three  years  from  the  date  of  issue, 
and  forming  a  first  charge  on  the  railway. 

In  1889,  under  an  arrangement  be- 
tween the  company  and  the  contractors  of 
the  railway,  the  whole  of  the  75,000  obli- 
gations were  offered  for  public  subscription 
upon  the  terms  that  three  persons,  appoin  ted 
commissioners  in  London,  were  to  receive 
the  net  proceeds  arising  from  the  issue, 
and  were  to  apply  the  balance,  afber  pay- 
ment of  certain  expenses,  to  the  comple- 
tion of  the  line.  The  greater  portion  of 
these  obligations  were  subscribed  for. 

Pecuniary  difficulties  subsequently  arose, 
and  it  became  doubtful  whether  the  rail- 
way could  be  completed  within  the  required 
time ;  and  in  1892  three  actions  were 
brought  by  holders  of  the  obligations  for 
the  execution  of  the  trusts  of  the  moneys 
in  the  hands  of  the  commissioners. 

North,  J.,  declared  that  the  trusts  ought 
to  be  carried  into  execution  as  far  as 
possible,  and  made  an  elaborate  order 
directing  certain  enquiries,  as  reported  in 
Foreign,  American,  and  General  Invest- 
ments Trust  Co.  V.  Sloper  [1893].^ 

An  appeal  was  presented,  but  pending 
the  appeal  a  scheme  of  compromise  was 
agreed  to  between  the  parties  to  the 
actions,  subject  to  the  approval  of  the 
Court,  and  a  petition  was  presented  to 
North,  J.,  to  obtain  the  sanction  of  the 
Court  thereto  ;  and  the  petitioners  asked 
that,  as  many  of  the  holders  resided 
abroad  and  could  not  be  easily  ascertained, 

(1)  62  L.  J.  Ch.  416  ;  sub  nom.  CoUingham  v. 
Sloper  in  [18»3]  2  Ch.  96. 
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the  holders  of  37,285  out  of  61,383  oufc- 
standing  obligations  might  be  appointed 
to  represent  all  the  holders. 

The  scheme  stated  that  the  moneys  in 
the  hands  of  the  commissioners  amounted 
to  218,734/.,  which,  if  free  from  all  claims 
other  than  costs,  would  be  sufficient  to 
pay  3/.  18ff.  \0d,  per  obligation,  and  pro- 
posed to  deal  with  these  moneys  as  follows  : 
(a)  For  the  costs  of  the  commissioners 
in  the  actions  and  for  collection  and  other 
expenses,  7,474/. ;  (6)  That  for  distribu- 
tion in  respect  of  the  61,383  outstanding 
obligations  of  20Z.  each,  when  and  so 
soon  as  the  holders  thereof  should  be  duly 
ascertained,  being  at  the  rate  of  2/.  10«. 
per  obligation,  within  fourteen  days  after 
presentation  of  the  same  for  payment, 
upon  such  obligation  being  delivered  up  to 
be  cancelled,  there  should  be  set  aside 
153,457/.  10«. ;  (c)  To  form  a  fund  for  the 
settlement  of  various  specified  claims  and 
to  complete  the  first  section  of  the  rail- 
way, 57,802/. 

iJorth,  J.,  held,  on  the  evidence,  that 
it  was  not  for  the  advantage  of  the  absent 
holders  of  obligations  that  the  scheme 
should  be  carried  out,  and  refused  to 
sanction  the  scheme. 

An  appeal  was  brought,  and  on 
August  9,  1894,  the  Court  of  Appeal, 
being  satisfied  that  the  compromise  was 
for  the  advantage  of  the  absent  holders, 
sanctioned  the  scheme  as  a  compromise 
binding  on  absent  persons  under  Order 
XVI.  rule  9a,2  and  ordered  that  the 
scheme  should  be  carried  out — see  CoUing- 
ham  V.  Sh'pw  [l894].' 

The  scheme  as  sanctioned  was  largely 
advertised  in  England  and  abroad,  but  the 

(2)  Order XVI.  rule  9a,  provides:  "Where 
in  proceedings  concerning  a  trast,  a  compro- 
inise  is  proposed  and  some  of  the  persons 
interested  in  the  compromise  are  not  parties  to 
the  proceedings,  but  there  are  other  persons  in 
the  same  interest  before  the  Coort  and  assent- 
ing to  the  compromise,  the  Oourt  or  a  Jadge, 
if  satisfied  that  the  compromise  will  be  for  the 
benefit  of  the  absent  persons,  and  that  to  re- 
quire service  on  such  persons  would  cause  un- 
reasonable expense  or  delay,  may  approve  the 
compromise  and  order  that  the  same  shall  be 
binding  on  the  absent  persons,  and  they  shall 
be  bound  accordingly,  except  where  the  order 
has  been  obtained  by  fraud  or  non-disclosure 
of  material  facts." 

(3)  64  L.  J.  Ch.  149.;  [1894]  3  Ch.  716. 


holders  of  some  1,700  obUgations  had  not 
come  in  under  the  scheme,  and  were  stDl 
unascertained,  and  their  proportion  of  the 
153,457/.  lOfi.  still  remained  in  the  hands 
of  the  commissioners. 

This  was  a  motion  by  the  company, 
asking  that  three  months,  or  some  other 
time,  might  be  limited  within  which  the 
holders  must  come  in  under  the  provisions 
of  the  scheme  or  be  deemed  to  have 
elected  not  to  take  the  benefit  of  the 
scheme,  and  to  rely  on  their  charge  on  the 
railway  works  created  by  the  obligations, 
and  that  such  holders  might  be  excluded 
from  the  benefit  of  the  scheme  and  of  the 
order  sanctioning  it.  The  motion  was 
served  on  the  plaintiffs  in  the  action. 

Upjohn,  K,C  and  Martdli,  for  the 
motion. — We  ask  the  Court  to  limit  a 
time  within  which,  subject  to  such  direc- 
tions as  the  Court  thinks  fit,  absent  bond- 
holders must  come  in ;  and  if  they  do  not^ 
then  that  the  balance  of  the  fund  may  be 
paid  over  to  the  company.  A  time-limit 
is  recognised  as  a  necessary  part  of  a 
scheme  under  the  Companies  Act,  1862, 
s.  l^X—PosOeihwaite  v.  Port  Phillip  and 
Colonial  Gold-Mining  Co.  [l889]*  and 
Zuaeani  v.  Nacwpai  Gold-Mining  Go. 
[^1889]  ^ — and  a  time-limit  ought  to  be  read 
into  such  a  compromise  as  this  as  a  neces- 
sary term. 

Butchery  K.C.,  and  A.  F.  POersan,  for 
the  respondents,  were  not  called  on. 

BiGBT,  L.J — ^The  present  application 
is  made  by  a  railway  company  to,  as  I 
understand  it,  alter  ^e  form  of  an  order 
for  compromise  made  by  the  Court  of 
Appeal  under  a  jurisdiction  vested  in 
them  by  Order  XVI.  rule  9a.  That  rule 
gives  to  the  Court  an  extraordinary — cmd 
it  may  be  a  very  useful — ^power  to  bind 
absent  persons  who  have  had  no  oppor- 
tunity of  seeing  the  terms  of  the  compro- 
mise or  of  bringing  forward  their  own 
views  on  the  subject,  or  indeed  of  ev^i  so 
much  as  knowing  that  a  compromise  has 
been  suggested.  I  say  it  is  an  extraordi- 
nary power,  without  venturing  for  a 
moment  to  suggest  that  it  is  not  a  power 
which  may  very  usefully  be  exerdsed  by 

(4)  69  L.  J.  Ch.  201 ;  43  Ch.  D.  462. 
(6)  61  L.  T.  176. 
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a  Court  of  law,  which  holds  an  absolutely 
equal  balance  between  the  parties  present 
and  absent,  especially  in  those  cases  in 
.-vrhich  alone,  I  think,  it  would  be  put 
into  force — namely,'  where  a  great  ma- 
jority of  the  persons  who  are  in  the  same 
position  as  the  absent  persons  who  are 
sought  to  be  bound  are  of  opinion  that 
the  compromise  is  a  beneficial  one  for 
themselves,  and  therefore  for  persons  who, 
though  absent,  have  similar  interests. 
Now,  without  going  into  details,  the  rail- 
-way  company  in  the  present  case,  having 
a  considerable  scheme  for  carrying  out  the 
oonstruction  of  railway  lines,  borrowed 
money  on  debentures,  the  security  pro- 
posed to  be  given  by  them  being  a 
security  on  the  whole  line  so  intended  to 
l>e  made.  I  do  not  know  why,  or  how — 
and  it  is  not  necessary  that  we  should 
Imow — that  railway  company  failed  abso- 
lutely in  carrying  out  the  scheme — 
l>y  which  I  mean  the  whole  of  the  scheme 

which  it  had  represented  to  the  deben- 

tnre-holders  that  it  intended  to  carry  out ; 
^o  much  so,  that  a  sum  of  money  which 
liad  found  its  way  ,from  the  debenture- 
liolders,  the  money  l^ing  advanced  by 
-them  into  the  hands  of  certain  commis- 
sioners in  London,  was  looked  upon  as 
practically  the  only  source  for  the  repay- 
ment of  the  bondholders.  They  looked, 
'  in  £EMst,  to  the  money  which  they  had 
t^hemselves  advanced  to  get,  not,  of  course, 
lihe  whole,  but  a  partial  repayment  of  the 
moneys  which  they  had  advanced.  Under 
-those  circumstances  the  matter  came 
before  Mr.  Justipe  North,  in  the  case  of 
J'areign,  American^  and  General  Invest- 
wnents  Trust  Co,  v.  Shper^^  in  which  Mr. 
Justice  North  made  an  order,  which  is 
said  to  have  been  without  precedent,  but 
-which  it  is  unnecessary  to  consider,  be- 
cause, whilst  that  order  was  under  appeal, 
a  scheme  of  compromise .  was  brought 
forward,  and  an  application  was  made  to 
Mr.  Justice  North  for  his  sanction.  He 
declined  to  give  it,  for  reasons  which  it  is 
not  important  to  enquire  into.  But  an 
appeal  was  brought  to  this  Court  £ix>m 
that  refusal  of  bis  to  sanction  this  scheme ; 
and,  on  consideration  of  all  the  facts,  the 
Ck>urt  of  Appeal  came  to  the  conclusion 
that  the  scheme  of  compromise  was  one 
that  could  be  properly  sanctioned,  and 
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they  made  an  order  to  sanction  the  scheme 
accordingly.  The  appeal  then  pending 
from  the  former  order  of  Mr.  Justice 
North  had  therefore  no  longer  to  be  con- 
sidered, and,  in  fact,  that  former  order 
was  stayed.  There  could  be  no  resort  to 
rights  given  to  the  debenture-holders, 
present  or  absent,  under  that  former 
order,  because  the  scheme  of  compromise 
settled  their  rights  altogether.  Now,  as 
I  said  before,  it  is  a  very  strong  jurisdic- 
tion to  give  to  any  Court  to  enable  it  to 
bipd  people  who  are  not  parties  and  have 
not  had  an  opportunity  of  laying  their 
views  before  the  Court ;  but  still,  under 
that  order  of  the  Court  of  Appeal,  the 
scheme  of  compromise  sanctioned  by  the 
Court  became  binding  on  all  the  deben- 
ture-holders, present  or  absent.  Since 
that  time  by  far  the  greater  number  of 
debenture-holders  have  come  in  and  been 
paid  under  it,  some  being  debenture- 
holders  who  were  strangers  to  the  actual 
compromise,  who  have  come  in  slowly,  and 
as  they  happened  either  to  learn  for  the 
first  time  of  the  compromise  or,  it  may 
be,  to  make  up  their  minds  under  it ;  but 
they  have  come  in  slowly,  and  they  have 
not  yet  ceased  to  come  in,  for  I  under- 
^tand  that  on  or  about  the  8th  of  the 
present  month,  through  the  medium  prob- 
ably of  bankers  abroad  or  financial 
agents  abroad,  holders  of  between  2,000 
and  3,000  bonds  have  come  in,  and 
they  are  now  asking  for  payment  under 
the  compromise.  Therefore,  although  the 
operation  of  the  order  is  slow,  it  cannot  be 
said  to  be  entirely  terminated,  and  we  do  not 
know  what  may  take  place.  It  is  said  (though 
the  exact  figures  are  not  important)  that 
there  are  a  considerable  number — about 
1,700 — bonds  outstanding.  Now  the  im- 
portant clause  in  the  scheme  that  we  have 
to  consider  is  the  clause  that  appropriates 
a  fund  for  distribution  in  respect  of  the 
61,000  obligations  issued  by  the  railway 
.company  "  When  and  so  soon  as  the  holders 
thereof  shall  be  duly  ascertained,  being  at 
the  rate  of  2L  10«.  per  obligation,  within 
fourteen  days  after  presentation  of  the 
same  for  payment,  upon  such  obligation 
being  delivered  up  to  be  cancelled  there 
shall  be  set  aside  "  a  sum — and  then  the 
sum  is  mentioned. 
Now  I  look  upon  that  as  the  sum  which 
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is  to  be  set  aside  to  be  distributed  as,  when, 
and  so  soon  as  the  holders  thereof  shall 
be  duly  ascertained.     The  holders  of  the 
1,700  bonds  have  not  been  ascertained. 
What  right  has  any  one  to  say,  we  will  do 
away  with  that  condition,  which  is  a  con- 
dition precedent  to  payment,  and  we  will 
set  the  fund  free  before  they  are  ascer- 
tained at  all  ?    Then  there  are  the  words 
"  within  fourteen  days  after  presentation," 
and  it  may  be  that  when  the  bondholder 
was  ascertained,  when  it  was  known  who  he 
was  and  where  he  was,  and  when  an  inti- 
mation of  his  rights  had  been  given  to 
him,  there  might — I  do  not  say  that  on 
the  mere  construction  of  the  agreement 
there  would — but  there  might  have  been 
a  right  to  call  upon  him  either  to  present 
his  bond  for  payment  and  delivery  up  in 
return  for  payment  of  21. 10«.,  the  amount 
fixed  for  payment  on  each  bond,  or  the 
Court  might,  in  the  exercise  of  a  reason- 
able jurisdiction,  have  said  :  '*  You  must 
come  within  a  reasonable  time/'     But  I 
<5annot  imagine  with  what  force  the  railway 
company  can  now  say,  "  Fix  a  reasonable 
time."     How  can  a  reasonable  time   be 
fixed  in  the  case  of  a  man  who  is  not 
ascertained    and     of    whom     we    know 
nothing?     We  only  know  that  there  is  a 
bond  distinguished  by  a  certain  number, 
and  that  we  cannot  tell  who  is  the  owner 
of  that  bond.     How  is  it  possible  to  say 
that  we  can  fix  a  reasonable  time  for  the 
holder  of  that  bond  to  come  in )     It  is 
impossible,  and  I  think  that  consideration 
is  all  that  is  necessary  for  the  decision  of 
this  case  as  I  am  deciding  it.     Obviously 
the  responsibility  in  the  first  place  of 
arriving  at  an  order  sanctioning  the  com- 
promise as    against   absent  parties  was 
very  considerable,  but  it  is  a  mere  nothing, 
in  my  opinion,  compared  with  the  responsi- 
bility which  the  Court  is  now  asked  to 
undertake  of  altering  the  whole  scheme. 
The  Court  has  chosen — and,  I  assume,  has 
justly  and  properly  chosen — to  say  this  is 
a  proper  scheme  to  be  made  binding  upon 
all  the  debenture-holders.    Arc  we  to  add 
something  which  the  Court  of  Appeal  in 
sanctioning  the  order  did  not  express? 
Is  a  construction  which  we  cannot  find  in 
the  language  to  be  deemed  to  be  there,  or, 
I  should  rather  say,  is  a  construction  to 
i>e  deemed  to  be  there  which  can  be  shewn 


conclusively  not  to  be  there,  for  the  whole 
scheme  is  to  take  place  only  when  and  so 
soon  as  the  holders  of  the  bonds  are  ascer- 
tained? For  my  part,  I  decline  to  ac- 
quiesce in  such  a  responsibility.  The 
result  may  be  that  a  sum  of  a  few  thousand 
pounds  will  be  locked  up.  Why  should 
it  not  be,  even  on  the  merest  possible 
chance  that  a  bondholder  will  come  in? 
What  sort  of  right  or  equity  has  this  de- 
faulting railway  company  to  insist  upon 
such  a  term  being  for  the  first  time  intro- 
duced into  the  scheme  ?  In  my  opinion, 
they  have  absolutely  no  right,  and  I  cannot 
see  any  injustice  in  the  money  remaining 
locked  up.  It  seems  to  me  that  the  com- 
pany has  got  out  of  the  effect  of  their 
default  in  a  very  easy  manner,  all  things 
considered,  and  that  the  expense  of  their 
default  has  been  to  a  very  considerable 
extent  borne  by  the  debenture-holders, 
and  not  by  the  company,  and  I  am  not  at 
all  disposed,  even  if  I  felt  myself  justified 
in  doing  so,  to  make  any  order  simply 
because  it  is  convenient  to  the  company 
and  would  be  pecuniarily  profitable  to  the 
company  to  make  the  order.  In  my  judg- 
ment, therefore,  no  order  can  be  made  in 
the  matter. 

Vaughan  Williams,  L.J. — I  am  sony 
to  say  that  I  do  not  quite  agree.  Having 
regard  to  the  view  of  the  other  members  of 
the  Court,  it  is  not  necessary,  nor  would 
it  be  convenient,  that  I  should  consider 
what  should  be  the  terms  of  the  order 
which  we  might  make  if  the  Court  were 
going  to  make  an  order.  Nor  is  it  neces- 
sary or  convenient  that  I  should  consider 
what  would  be  a  reasonable  time  in  respect 
of  these  absent  persons  who  by  the  order 
of  the  Court  were  to  be  bound  by  the 
compromise,  because,  as  I  understand  the 
view  that  has  been  expressed  by  Lord 
Justice  Rigby,  the  Court  really  has  no 
power  to  make  an  order  at  all.  Nor  shall 
I  trouble  myself  with  the  question  whe- 
ther it  is  to  the  interest  of  the  community 
that  a  sum  of  money  should  remain  for  an 
indefinite  time  tied  up  in  Court  because 
of  a  difficulty  in  ascertaining  who  are  the 
people  entitled  to  certain  interests  in  it. 
I  have  no  right  to  deal  with  such  a  diffi- 
culty. There  the  difficulty  is,  and  there 
it  must  remain  until  the  Legislature  has 
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removed  it.    To  my  mind,  what  I  have  to 
do  here  is  to  construe  this  order,  and, 
taking  the  view  that  I  do,  that  is  only 
another  mode  of  saying  that  what  I  have 
to  do  is  to  construe  this  agreement  to 
compromise,  because  the  scheme  of  ar- 
rangement  here    is    sanctioned    by    the 
Court,  and  it  is  a  scheme  which  should 
be  carried  out.     One  has  to  look  at  this 
scheme  and  to  see  whether  according  to 
its  proper  construction  these  people  who 
had  the  option  of  coming  in  and  of  receiv- 
ing out  of  this  fund  21,  lOs,  per  bond  are 
entitled  to  wait  as  long  as  ever  they  choose 
before  exercising  that  option.     If,  accord- 
ing to  my  view  of  the  construction  of  this 
order,  they  have  not  got  that  right  under 
the  order,  it  does  not  seem  to  me  that  the 
Court  would  have  any  right  to  modify  it 
or  alter  it  at  all.     Now  the  compromise 
is  the  same  both  for  the  people  who  did 
assent — people   who  were   present,    and 
being  present  were  bound — as  it  is  for 
the  people  who,  not  being  present,  were 
bound  by  the  order  of  the  Court  made 
under  the  powers  of  Order  XVI.  rule  9a. 
[His  Lordship  real  the  material  parts  of 
the  rule,   and    continued :]    Now   these 
absent  people  have  been  bound  by  the 
order  made  under  that  rule  and  by  the 
compromise  which  is  sanctioned  by  that 
order.     The  question  is  what  that  com- 
promise means.     Now,  first,  I  will  speak 
of  what  the  meaning  of  the  compromise 
is  to  those  people  who,  being  present,  have 
not  elected  to  come  in.    Have  they  got 
an  unlimited    time   to  make   up   their 
minds?    If,  at  the  end  of  six  years,  notice 
were  given  to  them  that  it  was  proposed 
that  if  they  did  not  come  in  in  a  further 
time  of  twelve  months  to  apply  to  the 
Court  to  take  this  money  out,  is  the  agree- 
ment such  that  the  person  in  question 
would  be  entitled  to  come  to  the  Court  and 
say,  **  No ;  under  the  terms  of  this  compro- 
mise there  is  no  time  limited  whatsoever.   I 
have  got  the  right  to  say,  ^  I  have  not 
made  up  my  mind  yet ;  there  is  no  ex- 
pression of  any  fixed  time  within  which  I 
am  to  come  in,  and  there  is  nothing  said 
about  my  coming  in  within  a  reasonable 
time,  and  I  insisb  upon  my  rights '  "  ?     I 
cannot  conceive  that  as  against  such  a 
person  reasonable  time  would  not  be  given, 
and  that  the  Court  would  not  say  under 


this  contract — ^as  indeed  of  necessity  under 
every  contract  where  time  is  not  expressed 
— that  the  law  implies  a  reasonable  time.  If 
my  memory  does  not  deceive  me — I  have 
not  the  authority  before  me— the  expres- 
sion "of  necessity,"  I  think,  is  Lord 
Coleridge's  expression.  It  is  of  necessity 
that  you  read  in  "a  reasonable  time," 
and  it  seems  to  me  that  if  you  have  got 
people  who  were  absent,  but  who  are 
now  here  in  the  country  and  ascertained, 
the  same  thing  could  be  said  as  against 
them.  They  must  come  in  under  this 
compromise  within  a  reasonable  time.  It 
seems  to  me  that  if  you  take  the  people 
who  are  absent  and  unascertained,  in 
this  case  also  they  must  come  in  within  a 
reasonable  time.  The  only  thing,  to  my 
mind,  which  casts  any  doubt  upon  the 
propriety  of  reading  into  this  agreement, 
if  it  be  an  agreement,  the  implied  pro- 
vision as  to  reasonable  time,  is,  first,  that 
it  may  be  said  that  this  is  not  a  mere 
agreement ;  this  is  an  order  of  the  Court ; 
and  that  the  rule  does  not  apply  to  an 
order.  I  have  very  great  doubt  about  it, 
because  the  other  members  of  the  Court 
do  not  agree  with  my  view,  but  I  think 
when  the  Court  sanctions  a  compromise 
we  ought  to  read  into  the  compromise  the 
term  of  a  reasonable  time. 

Then  the  other  thing  which  is  said 
agninst  reading  the  term  of  reasonable 
time  into  this  compromise  is  that  there  is 
another  condition  expressed 'in  terms — 
namely,  "  When  and  so  soon  as  the  holders 
thereof  shall  be  duly  ascertained  "  ;  and 
th^n  it  is  said,  however  much  one  may 
read  the  term  of  reasonable  time  into 
an  ordinary  contract,  the  reasonable  time 
cannot  here  begin  to  run  as  against  people 
who  have  not  been  ascertained  and  that 
in  each  individual  case  the  obligation  and 
the  right  do  not  arise  until  the  individual 
has  been  ascertained.  I  do  not  feel  con- 
strained to  exclude  what  I  call  the  neces- 
sary term  of  reasonable  time  by  these  words, 
because  it  seems  to  me  that  the  words 
which  follow,  "  within  fourteen  days  after 
presentation,"  get  over  the  diflSculty,  be- 
cause they  import  that  presentation  must 
be  made  within  a  reasonable  time.  If  1 
am  asked  what  is  a  reasonable  time  for  an 
unascertained  person,  my  anpwer  is  that 
it  is  not  to  the  interests  of  the  community 
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that  these  bondholders  or  anybody  else 
should  sleep  upon  their  n'ghts  and  do 
nothing  for  an  indefinite  time,  but  that 
people  must  act  reasonably  in  these 
matters ;  and  that  if  people  for  a  long 
time  do.  not  choose  to  come  forward  and 
take  advantage  of  an  order  which  has 
been  advertised  throughout  the  length 
and  breadth  of  the  civilised  world,  the 
law  wiU  presume  that  those  notices 
reached  them,  and  make  the  time  run 
from  the  reasonable  presumption  of  the 
date  when  it  must  be  taken  that  the 
notices  reached  the  people.  But  I  wish 
to  say  nothing  further  as  to  what  those 
terms  should  be,  because  the  majority  of 
the  Court  think  that  there  is  no  power  to 
make  the  order. 

Stiblinq,  L.  J. — I  regret  to  find  myself 
in.dijQference  with  Lord  Justice  Yaughan 
Williams,  but  I  do  not  think  that  in  this 
case  we  have  any  right  to  make  an  order 
against  persons  who  are  unascertained  to 
be  the  holders  of  outstanding  bonds.  It 
is  quite  true  that  in  certain  cases  the 
Legislature  has  deprived  persons,  who  do 
not  assert  their  rights,  of  those  rights  by 
Statutes  of  Limitation  and  otherwise,  but 
here  no  Statute  of  Limitation  applies. 
The  scheme  which  we  have  to  consider  is 
one  which  was  made  with  the  sanction  of 
the  Court,  and  I  apprehend  that  the 
Court  in  sanctioning  such  a  scheme  would 
be  very  careful  in  all  cases  to  see  that  it 
did  not,  in  dealing  with  the  rights  of 
absent  parties,  deprive  any  absent  person 
of  his  property  in  a  case  in  which  the 
Legislature  had  not  decreed  that  he  should 
lose  it.  It  is  by  no  means  true  in  this 
country  that  persons  who  sleep  on  their 
rights  are  in  all  cases  deprived  of  their 
property.  .  A  very  strong  example  of  that 
is  to  be  found  in  the  tender  regard  which 
the  Legislature  has  always  paid  to  the 
rights  of  holders  of  Government  stock 
who  do  not  come  forward  to  claim  their 
dividends.  That  is  familiar  to  all  who 
practise  in  the  Chancery  Division,  and  I 
think  it  is  rather  to  an  example  such  as 
that  than  to  tha  case  of  the  Statutes  of 
Limitation  that,  in  forming  and  sanction- 
ing such  a  scheme  as  this,  regard  ought 
to  be  had. 

That  is  as  regards  the  general  policy  of 


the  Court  in  dealing  with  such  schemes.' 
But  now  let  us  construe  the  agreement 
before  us.  I  find  that  over  ]5O,O00Z.  is 
set  apart  for  a  particular  purpose  for  dis- 
tribution in  respect  of  61,000  obligations 
issued  by  the  company  when  and  as  soon 
as  the  holders  thereof  shall  be  duly  as- 
certained, being  at  a  certain  rate  per 
obligation,  within  fourteen  days  after  pre- 
sentation of  the  same  for  payment.  That 
seems  to  me  to  imply  that  that  fund 
should  be  set  apart  and  distributed 
amongst  the  holders  of  those  obligations, 
and  that  each  holder  has  a  right,  first  of 
all,  to  be  ascertained ;  and  secondly,  to  have 
an  opportunity  of  presenting  his  obliga- 
tion. I  am  not  differing  with  the  Lord 
Justice  in  this,  that  when  once  yoa  have 
ascertained  a  holder  it  is  not  in  the  power 
of  the  Court  to  make  him  exercise  his 
option.  It  may  be  that  a  holder  when 
ascertained  may  be  in  this  position.  The 
company  may  serve  him  with  notice,  and 
ask,  in  default  of  his  making  a  choice 
within  a  limited  time,  that  the  fund  shall 
be  paid  out  to  the  company.  That,  I. 
think,  might  be  justified  on  the  footing 
that  when  a  person  has  abstained  from, 
electing  in  a  particular  way  which  he  has 
a  right  to,  he  shall  be  held  to  have  adhered 
to  the  rights  which  he  has  under  his  bond, 
and  to  have  chosen  to  stand  upon  his 
bond  rather  than  to  take  the  benefit  which 
is  given  by  the  scheme.  But  I  cannot 
think  it  is  right  that  that  should  he 
applied  until  the  holder  has  been  ascer- 
tained, and  has  had  an  opportunity  of 
ascertaining  his  rights  for  payment.  It 
seems  to  me,  on  the  true  construction  of 
this  clause,  that  we  have  no  right  to  take 
away  from  any  holder  who  has  not  been 
ascertained  the  fund  which  is  provided  for 
him.  On  that  ground  I  agree  with  I^^ 
Justice  Rigby,  and  think  that  no  order 
ought  to  be  made. 

Motion  dismissed. 


Solicitors — Francis  &  Johnson,  for  railwatj  coa^' 
pany ;  Huxham  &  Rawlinson,  for  respondents. 

IBejforted  by  A,  Carder^,  -^f* 
JBarrUter-at'Lare. 
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[IN  THE  COURT  OF  APPEAL.] 
RiGBY,  L.J.  ^  ATTOBNEY- 

Vaughan  Williams,  L. J,       genekal  v. 

SnKLING,  L.J.  >         LONDON 

1901.  COUNTY 

Peb.  25,  26,  28.         J      council. 

.Zoea2  Government -^  Local  Authority 
Created  by  Statute  —  Powers  — r  Gourvty 
Fund — Purchase  of  Tramways^-Running 
OmaMuses — VUra  Vires-^LooiAS  JStandi  of 
AUomey-GefMral — Loeal  Oovemment  Act^ 
1888  (51  if!  52  Vict.  e.  41),  ss.  2,  68,  and  79 
— Tramways  Act,  1870  (33  o^  34  Viet. 
^  78),  8.  43 — London  County  Tramways 
Aety  1896  (59  d:  60  Vict.  e.  li.),  ss.  2  and 
10 — London  Tramways  Go.  {Lim,)  Act, 
1896  (59  d:  60  Viet.  o.  cboxxix.)^  s.  31— 
London  Gounty  GouncU  (  VauachaU  Bridge 
Tramways)  Act,  1896  (59  db  60  Vict. 
«.  ecxi.),  s.  21. 

A  county  council  constituted  under  the 
Local  Goverrvment  ^c^,  1888,  is  not  in  the 
position  of  a  munidpcd  corporation  created 
by  Royal  charter,  but  is  the  creation  of 
statute,  and  can  only  exercise  such  powers 
aa  are  conferred  upon  it  by  statute.  Any 
power,  therefore,  the  asstimption  of  whi^ 
cannot  be  justified  by  the  statutes  under 
which  the  cowndl  acts,  must  be  taken  not 
to  canst. 

The  London  Gounty  GouncU,  which  was 
constituted  under  the  Local  Government 
Act,  1888,  had  power  under  section  43 
of  the  Tramways  Act,  1870,  to  purchase 
compulsorily,  and  UTider  section  31  of  the 
London  Tramways  Go,  {Lim.)  Act,  1896, 
to  purchase  by  agreement,  the  under- 
takirhge  of  certain  tramways,  including 
any  works  and  property  connected  there- 
wUh.  Under  section  2  of  the  London 
County  Tramways  Act,  1896,  the  GouncU 
had  power  to  work  the  tramways,  and  provide 
carriages,  horses,  cars,  and  fixed  and  movable 
plant  for  tliat  purpose.  Under  section  21 
of  the  London  Gounty  GouncU  {Vauxhall 
Bridge  Tramways)  Act,  1896,  the  GouncU 
were  to  cause  accounts  to  be  kept  of  their 
receipts  and  expenditure  **in  connection 
with  tramways,**  and  set  off  one  against 
the  other  ;  and  so  far  as  the  tramway 
revenue  teas  insufficient  to  cover  the  ex- 
penses the  deficiency  was  to  be  paid  as 
payments  for  general  or  special  county 
purposes  under  the  Local  Government  Act, 


1888,  and  any  surplus  was  to  be  carried  to 
the  oovmty  fund.  The  GouncU  purchased 
by  agreement  the  whole  undertaking  of  a 
tramvxty  company.  The  company  at  that 
time  were  running  omnibuses  as  feeders  to 
their  tramways  on  certain  routes.  The 
GouncU  took  over  the  omnibuses  unth  the 
tramways,  and  continued  to  run  them,  and 
extended  the  route  of  one  line.  Passengers 
used  the  omnibuses  who  were  not  going  to 
or  coming  from  the  tramways,  a/nd  a  profit 
was  earned  from  running  them  : — Held, 
that  the  omnibus  bvbsiness  was  a  separate 
and  distinct  business  from  the  tramway  busi- 
ness ;  and  that  the  London  Gounty  GouncU 
had  no  power,  either  express  or  implied, 
under  the  Local  Government  Act,  1888,  or 
the  London  Gounty  Tramways  Act,  1896, 
or  the  Londo7i  Tramways  Go.  {Lim.)  Act, 
1896,  to  carry  it  on  ;  and  that  the  fact  that 
it  might  be  beneficial  to  them  or  to  ihepvMio 
made  no  difference. 

Held,  also,  that  section  21  of  the  Vaux- 
hall Bridge  Tramways  Act,  1896,  only 
applied  to  receipts  and  payments  in  con- 
nection unth  tramways,  and  would  not 
relieve  the  GouncU  from  making  pay- 
ments in  respect  of  the  omnibus  business 
in  the  first  instance  out  of  the  county  fund 
under  section  QSofthe  Act  of  1888. 

Held,  also,  that  the  question  was  pro- 
perly raised  in  an  action  by  the  Attor- 
ney-General at  the  relation  of  certain 
persons  who  were  ratepayers  within  the 
county,  and  by  the  relators  as  plaintiffs. 

Appeal  from  decision  of  Cozens- 
Hardy,  J. 

Action  by  the  Attorney- General  at  the* 
relation  of  a  large  number  of  London' 
omnibus  proprietors,  and  by  the  relators 
suing  as  ratepayers,  asking  for  declarations' 
that  it  was  beyond  the  powers  of  the 
London  County  Council  to  run  omnibuses 
for  hire  between  certain  points  in  London 
in  connection  with  their  tramways,  or  to 
carry  on  the  business  of  omnibus  pro- 
prietors and  run  omnibuses  for  hire  at  all 
within  the  county  of  London,  and  apply 
the  county  fund  for  the  purpose  of  main- 
taining and  working  omnibuses  ;  and  in- 
junctions to  restrain  them  from  so  doing. 

The  London  County  Council  had  under 
section  43  of  the  Tramways  Act,  1870, 
and  under  various  local  Acts,  the  power 
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to  acquire  by  purchase,  compulsorily  or  by 
agreement,  certain  tramways. 

In  1895  they  gave  notice  to  the  London 
Tramways  Co.  to  purchase  compulsorily 
part  of  their  undertaking ;  and  in 
August,  1898,  they  gave  notice  to  pur- 
chase further  parts  of  their  undertaking. 

In  December,  1898,  the  Council  entered 
into  an  agreement  with  the  company  to 
purchase  "  all  the  remainder  of  such 
undertakings.'*  The  company  had  a  ter- 
minus at  the  south  end  of  Westminster 
Bridge,  another  at  the  south  end  of 
Waterloo  Bridge,  and  another  at  the 
south  end  of  Blackfriars  Bridge.  At  the 
time  of  the  purchase  of  their  tramways  by 
the  Council  they  were  running  omnibuses 
as  feeders  to  their  tramways  in  three 
directions — First,  from  the  Westminster 
Bridge  terminus  over  the  bridge  to  a 
point  in  Trafalgar  Square,  near  Charing 
Cross,  and  back ;  secondly,  from  the 
Waterloo  Bridge  terminus  over  the  bridge 
to  a  point  near  Somerset  House  and  back ; 
qnd  thirdly,  from  the  Blackfriars  Bridge 
terminus  over  the  bridge  to  a  point  in 
Farringdon  Street,  and  back.  The  power 
to  run  omnibuses  had  been  conferred  upon 
the  company  by  an  alteration  of  its 
memorandum  of  association  to  that  efifect 
under  the  Companies  (Memorandum  of 
Association)  Act,  1890. 

When  the  Council  took  over  the  tram- 
ways they  took  over  the  omnibuses  also, 
and  continued  to  run  those  over  Black- 
friars Bridge  as  before,  but  instead  of 
running  one  set  of  omnibuses  over  West- 
minster Bridge  and  back  and  another  set 
over  Waterloo  Bridge  and  back,  they  ran 
one  set  of  omnibuses  from  the  Westmin- 
ster Bridge  terminus  over  Westminster 
Bridge,  past  Charing  Cross  along  the 
Strand,  and  then  over  Waterloo  Bridge 
to  the  Waterloo  Bridge  terminus,  the 
omnibuses  returning  by  the  same  route 
to  the  Westminster  Bridge  terminus.  A 
halfpenny  fare  was  charged  for  each 
omnibus  journey  or  part  of  a  journey. 
There  was  evidence  that  passengers  used 
these  omnibuses  who  were  not  going  to 
or  coming  f5pom  the  tramways.  It  was 
alleged  that  a  considerable  profit  was 
made  from  the  omnibuses. 

The  question  was  whether  it  was  ultra 
vires  of  the  Council  to  run  these  omnibuses. 


The  London  County  Council  was  coa- 
stituted  by  the  Local  Government  Act, 
1888.  Section  2,  sub-section  1  of  that 
Act  provided  :  "  The  council  of  a  county 
and  the  members  thereof  shall  be  con- 
stituted and  elected  and  condact  their 
proceedings  in  like  manner,  and  be  in  the 
like  position  in  all  respects,  as  the  council 
of  a  borough  divided  into  wards,  subject 
nevertheless  to  the  provisions  of  this  Act'^ 
Then  followed  certain  provisions  as  to 
the  qualification  of  aldermen  and  coun- 
cillors, and  the  number  and  election  of 
councillors.  Section  68,  sub-section  1, 
provided :  '*  All  receipts  of  the  county 
council,  whether  for  general  or  special 
county  purposes,  shall  be  carried  to  the 
county  fund,  and  all  payments  for  general 
or  special  county  purposes  shall  be  made 
in  the  first  instance  out  of  that  fund." 

Section  79,  sub-section  1  :  "The 
couiicil  of  each  county  shall  be  a  body 
corporate  by  the  name  of  the  county 
council  with  the  addition  of  the  name 
of  the  administrative  county,  and 
shall  have  perpetual  successiou  and  a 
common  seal  and  power  to  a<x)uire.and 
hold  land  for  the  purposes  of  their  con- 
stitution without  licence  in  mortmain." 

The  London  County  Tramways  Act, 
1896,  was  passed  {inter  alia)  to  confer 
powers  on  the  Council  for  the  working  of 
the  tramways  authorised  by  the  local  Acts 
mentioned  in  the  schedule  thereto,  when 
such  tramways  had  been  acquired  by  the 
Council.  The  Acts  relating  to  the  London 
Tramways  Co.  were  amongst  those  specified 
in  the  schedule.  Section  2  of  the  Act 
was  as  follows :  "  It  shall  be  lawful  for 
the  Council  to  exercise  with  respect  to 
any  tramways  authorised  by  the  Local 
Acts  mentioned  in  the  schedule  to  this 
Act  which  have  been  or  shall  be  pur- 
chased or  acquired  by  them  under  their 
statutory  powers  the  same  powers  of 
working  such  tramways  respectively  as 
were  possessed  by  the  company  or  com- 
panies respectively  owning  such  tramways 
and  the  Council  may  provide  place  and 
run  carriages  thereon  and  provide  such 
horses  cars  fixed  and  moveable  plant 
harness  and  apparatus  as  may  be  requisite 
or  convenient  for  enabling  the  Council 
to  exercise  such  powers  and  they  may 
employ  such  persons  as  may  be  requisite 
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or  oonyenient  for  working  the  tramways 
for  the  time  being  worked  by  them." 

Section  10  was  as  follows :  '*  AU  costs 
and  expenses  of  the  Council  in  the  execu- 
tion of  this  Act  (except  so  far  as  they  may 
be  otherwise  provided  for  by  this  or  any 
other  Act)  shall  be  defrayed  as  payments 
for  general  county  purposes  within  the 
meaning  of  the  Local  Qovemment  Act 
1888  and  the  costs  charges  and  expenses 
preliminary  to  and  of  and  incidental  to 
the  preparing  applying  for  obtaining  and 
passing  of  this  Act  shall  be  paid  by  the 
Council  in  like  manner." 

The  London  Tramways  Company 
(Lim.)  Act,  1896  (59  &  60  Vict. 
c,  clxxxix.),  after  referring  to  the  com- 
pulsory powers  of  purchase  conferred  on 
local  authorities  by  section  43  of  the 
Tramways  Act,  1870,  as  regards  tramways 
in  their  district,  and  to  the  facts  that 
different  portions  of  the  company's  tram- 
ways were  liable  to  be  purchased  at 
different  times,  and  that  the  time  at 
which  the  Council,  as  the  local  authority, 
might  purchase  some  of  the  tramways  had 
already  arrived,  provided  (section  31)  that 
the  company  and  the  Council  might  from 
time  to  time  enter  into  and  carry  into 
effect  agreements  with  respect  to  the  pur- 
chase by  the  Council  of  all  or  any  tram- 
ways for  the  time  being  belonging  to  the 
company,  including  any  works  and  pro- 
perty connected  therewith,  and  the  powers, 
rights,  authorities,  obligations,  and  privi- 
leges of  the  company  in  relation  thereto 
at  such  date  or  dates  (whether  in  anticipa- 
tion or  postponement  of  the  dates  at 
which  the  same  would  become  purchasable 
by  the  Council  under  the  Act  of  1870 
and  certain  other  Acts  and  Provisional 
Orders  therein  mentioned),  and  on  such 
terms  and  conditions  as  might  be  agreed 
between  the  company  and  the  Council. 

The  London  County  Council  (Yauxhall 
Bridge  Tramways)  Act,  1896  (59  &  60 
Vict.  c.  ccxi.),  which  was  passed  to  enable 
the  Council  to  make  tramways  over 
Vauxhall  Bridge  in  connection  with  the 
London  Tramways  Co.'s  tramways  ter- 
minating at  the  south-eastern  end  of 
VauxhaU  Bridge  Boad,  provided  by  sec- 
tion 21:  <'The  Council  shall  cause 
accounts  to  be  kept  of  their  receipts  and 
expenditure  in  connection  with  tramways 
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to  which  all  receipts  arising  from  tram- 
ways shall  be  carried  and  out  of  which 
all  payments  in  respect  of  tramways  shall 
be  made  a^d  if  and  so  far  as  the  tramway 
revenue  shall  be  insufficient  to  cover  the 
expenses  of  maintenance  and  management 
and  of  providing  for  the  requisite  pay- 
ments to  the  consolidated  loans  fund  in 
respect  of  money  raised  or  expended  for 
the  purposes  of  tramways  the  deficiency 
shall  be  from  time  to  time  defrayed  as 
payments  for  general  or  special  county 
purposes  as  they  may  decide  within  the 
meaning  of  the  Local  Government  Act 
1888  and  any  balance  of  tramway  revenue 
over  expenditure  shall  at  such  times  as 
the  Council  direct  be  carried  to  the  general 
or  special  county  account  of  the  county 
fund.". 

Cozens-Hardy,  .J.,  said  that  anything 
reasonably  proper  and. convenient  for  the 
working  of  the  tramways  was  within  the 
powers  of  the  Council,  but  anything  not 
within  that  definition  was  outside  their 
powers.  In  his  opinion  the  Council  were 
carrying  on  a  separate  and  distinct  busi- 
ness as  omnibus  proprietors.  That  was 
outside  their  powers,  and  the  declarations 
asked  for  must  be  made.  There  would  be 
no  injunction  pending  an  appeal. 

The  County  Council  appealed. 

Hcddane,  K.C.,  Vernon  Smith,  K.C., 
and  T.  T.  Methold,  for  the  appellants. — 
The  County  Council  do  not  claim  to  run 
omnibuses  generally,  but  only  as  part  of 
the  undertaking  which  they  took  over  in 
1898,  or  as  ancillary  to  it.  The  whole 
undertaking  was  bought,  including  the 
omnibuses,  but  that  was  by  agreement, 
not  under  the  compulsory  powers  con- 
ferred on  local  authorities  by  section  43 
of  the  Tramways  Act,  1870.  The  good- 
will, as  such,  was  not  purchased,  but 
it  was  of  practically  no  value,  as  the 
Council,  if  acting  under  their  compulsoiy 
powers,  would  not  have  been  bound  to 
pay  for  the  goodwill  —  London  StnA 
Tramways  v.  London  Gowniy  Council 
[lS94].^  If  the  undertaking  had  been 
purchased  piecemeal,  as  it  might  have 
been,  the  goodwill  of  the  remainder  would 
have  been  worthless. 

The  Council  have  under  their  statutorj 
(1)  63  L.  J.  Q.B.  769 ;  [1894]  AC.  489. 

to 
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powers  the  power  to  purchase  the  whole 
undertakiDg,  and  to  run  and  work  the 
omnibuses.  In  section  2  of  the  London 
County  Tramways  Act,  1896,  both  "cars" 
and  "carriages"  are  mentioned.  That 
would  include  omnibuses.  Whatever  is 
fairly  incidental  to  the  things  which  the 
Legislature  has  authorised  by  an  Act  of 
Parliament  ought  not  to  be  regarded  as 
uUra  vires,  unless  expressly  prohibited — 
Aahhury  Railway  Carricige  and  Iron  Co. 
V.  Richs  [18751,2  Att.-Gen.  V,  Great  Eastern 
Railway  [1880],^  and  Galloway  v.  London 
Corporation  [1866].'* 

Even  if  there  is  no  statutory  power  to 
run  these  omnibuses,  the  Council  is  not 
in  the  position  of  a  commercial  under- 
taking whose  powers  must  be  contained 
exactly  within  their  statutes,  and  any- 
thing not  within  them  must  be  taken  to 
be  prohibited.  It  is,  under  sections  1  and 
2  of  the  Local  Government  Act,  1888,  in  a 
position  analogous  to  that  of  the  council 
of  a  municipal  corporation  Under  sec- 
tion 10  of  the  Municipal  Corporations 
Act,  1882,  the  council  of  a  borough  can 
exercise  the  powers  vested  in  the  oor()ora- 
tion,  and  it  can  do  many  things  which, 
though  not  within  the  Acts,  are  within 
the  general  powers  of  a  common-law  cor- 
poration. Certain  powers  are  by  the  Act 
of  1888,  notably  by  sections  3  to  19, 
transferred  to  county  councils,  but  it  is 
not  provided  that  those  are  to  be  their 
exclusive  powers.  M  unicipal  corporations 
are  regulated  by  the  Municipal  Corpora- 
tions Acts,  but  they  are  created  by  Royal 
charter,  and  the  Acts  have  not  interfered 
with  the  prerogative  in  that  respect — 
Grant  on  Corporations,  p.  16,  and  Rutter 
V.  Chapman  [l84l].*  A  common-law  cor- 
poration can  do  all  such  acts  as  regards 
its  property,  and  bind  itself  by  contracts, 
just  as  an  ordinary  person  can,  except  so 
far  as  any  particular  acts  are  expressly 
forbidden — Wenlock  {Baroness)  v.  River 
Dee  Co.  [1883]  •  and  Sutton's  Hospital  Case 
[  1 6 1 2]  .^  That  applies  in  the  case  of  corpora^ 

^2)  44  L.  J.  Ex.  186:  L.  B.  7  H.L.  653. 

(3)  48  L.  J.  Ch.  428 ;  49  lb.  645;  11  Ch.  D. 
449 ;  5  App.  Cas.  473. 

(4)  36  L.  J.  Ch.  477;  L.  R.  1  H.L.  34. 

(5)  10  L.  J.  Ex.  496  ;  8  M.  &  W.  1. 

(6)  36  Ch.  D.  675m,  r>85n. 

(7)  10  Co.  Rep.  la,  30ft. 


*  tions  subject  to  the  Municipal  Corporations 
Acts,  1837  and  1882,  and  is  of  importance 
in  considering  whether  an  act  is  uUra 
vires  of  the  corporation  —  AU.-Gen.  v, 
Neuieastle-upon-Tyne  Corporation  [l889^ 
1892].^  That  case  shews  that  a  corpora- 
tion can  enter  into  contracts  which  involve 
payment  of  money  in  a  manner  not  autho- 
rised for  the  application  of  its  rates,  so 

.  long  as  the  rates  are  not  used  for  such  a 
'  purpose.     That  is  to  say,  the  contract  will 
not  be  ultra  vires  or  void. 

Assuming  that  the  running  of  these  om- 
nibuses is  not  within  the  statutory  powers 
of  the  Council,  still,  so  long  as  the  rates  are 
not  used  for  the  purpose,  the  Council  can 
'  run  them  in  the  same  way  as  a  private  indi- 
vidual could.  Tramways,  of  course,  are 
different.  They  can  only  be  run  under 
Parliamentary  powers,  but  any  one  can 
run  an  omnibus  with  the  leave  of  the 

•  police>  It  is  not  shewn  that  the  Council 
are  using  the  rates  for  this  purpose ;  and 
if  they  are  not,  there  is  no  injury  to  the 
pul)lic,  and  the  Attorney-General  has  no 
/octelr  standi  to  interfere. 

The  tramways  account  can  be  kept 
separate  from  the  other  accounts,  and  the 
>  county  fund  need  not  be  used  at  all. 
Section  68  of  the  Local  Government  Act, 
1888,  has  in  this  respect  been  modified 
by  section  21  of  the  London  County 
Council  (Vauxhall  Bridge)  Act,  1896. 

Macnaghten,  K.C,  and  Blaiklock  {As- 
quith,  K.C.J  with  them),  for  the  respon- 
dents.'— No  case  has  been  made  out  for 
reversing  the  decision  of  the  Court  below. 
The  Council  are  not  in  the  position  of  an 
old  municipal  corporation,  but  are  the 
creation  of  statute,  and  are  prohibited 
from  doing  what  they  are  not  authorised 
to  do — Reg.  v.  Reed  [isso].^  It  was  con- 
stituted under  the  Local  Government  Act^ 
1888,  and  its  composition  is  defined  in 
sections  1  and  2.  Its  powers  are  defined 
by  section  3  and  following  sections,  and 
by  sections  88  and  89  the  Act  is  adapted 
to  the  metropolis ;  but  nowhere  in  the 
Act  is  there  any  power  which  enables  the 
Council  to  run  omnibuses,  or  employ 
drivers  or  other  persons  such  as  are  em- 

(8)  58  L.  J.  Q.B.  658 ;  62  ib.  72 ;  23  Q.B.  D. 
492  ;  [1892]  A.C.  668. 

(9)  49  L.  J.  Q.B.  600,  603;  6  Q.B.  B.  483, 
488. 
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ployed  in  the  business  of  an  omnibus 
proprietor.  They  are  in  a  position  analo- 
gous to  the  Biver  Dee  Co.  in  Werdoch 
{Baromss)  v.  River  Dee  Co,  [lS88].^° 

Under  section  68  of  the  Act  of  1888 
the  money  coming  from  the  omnibuses 
must  go  into  the  county  fund,  and  the 
eost  of  running  them  must  come  out  of 
the  fund,  so  that  the  rates  would  be  used 
iG£  the  purpose.  Section  21  of  the  London 
County  Council  (Vauxhall  Bridge)  Act, 
1896,  does  not  apply  unless  the  omnibuses 
form  part  of  the  tramway  undertaking, 
or  can  be  said  to  be  necessarily  connected 
with  them,  and  that  cannot  be  said  in 
this  case.  The  word  "  car,"  in  section  2 
of  the  London  County  Council  Tramways 
Act,  1896,  would  prima  facie  mean  a  tram 
car,  and  "  carriage  "  would  mean  a  tram 
carriage. 

The  Attorney-General  has  a  locus  standi 
to  interfere,  and  it  is  a  proper  case  for 
him  to  do  so.  The  relators  are  rate- 
payers, and  are  interested  in  seeing  that 
the  Council  do  not  exceed  their  powers. 
The  Council  have  no  right  to  cai'ry  on  trade 
at  all,  and  if  they  may  run  omnibuses  in 
the  way  that  they  are  doing  there  would 
be  no  reason  why  they  should  not  run 
them  all  over  London,  or  carry  on  some 
other  trades.  The  fact  that  it  may  be 
advantageous  to  the  Council  to  do  what 
they  are  doing  is  not  to  the  point — Colman 
V.  Eastern  Counties  RaUvxiy  [i846]  ^^  and 
Att.'Oen.  V.  Great  NwOhvm  Eailtoay 
[1860].**  Att,'Gen.  v.  NewcasUe-upon- 
Tym  Corporatio7h  ^  is  not  quite  the  same 
ease. 

Baidanef  K.C.y  replied. 

RiGBT,  L.  J. — ^The  first  question,  or  at 
any  rate  one  that  it  will  be  convenient  for 
us  first  to  deal  with,  is  the  question  as  to 
the  legal  situation  of  the  London  County 
Council.  They  are  constituted  by  statute. 
They  are,  in  feet,  incorporated  by  sec- 
tion 79  of  the  Local  Government  Act« 
1888.  So  fer,  the  Council  is  a  statutory 
body,  and  not  a  common-law  corporate 
body  at  all.  It  was  argued  that  under 
iection  2  of  the  Act  of  1888  the  council 
of  a  county  and  the  members  thereof  are 

(10)  67  L.  J.  Ch.  946;  88  Ch.  D.  534, 

(11)  16  L.  J.  Ch.  73,  79;  10  Beav.  1,  15. 

(12)  29  L.  J.  Ch.  794 ;  1  Dr.  dc  a  154. 


to  be  in  the  like  position  in  all  respects  ^s 
the  council  of  a  borough   divided  into 
wards,  and  that  under  section  10  of  the 
Municipal  Corporations  Act,   1882,  the 
council  of  a  municipal  corporation  can 
perform  the  duties  of  a  corporation.     It 
was  also  said  that  municipal  corporations 
are  really  creations  not  of  an  Act  of  Par- 
liament, but  of  Boyal  charter  in   each 
individual  case,  and,  although  their  pro- 
ceedings are  regulated  by  Act  of  Parlia- 
ment, that  does  not  prevent  them  from 
being,  in  effect,  corporations  by  Eoyal 
charter,  or  what  may  be  called  corpora- 
tions at  common  law,  and  that  such  cor- 
porations are  not  within  the  doctrine  laid 
down  in  Ashbwry  Railway  Carriage  and 
Iron  Co,  V.  RichSy^  and  subsequently  in 
several  cases,  including  Wenlock  {Baroness) 
V.  River  Dee  Co,  ^^ — namely,  that  there 
must  be  found  within  the  four  corners  of 
the  Act  of  Parliament  something  to  justify 
the  assumption  of  the  power  which  they 
claim  to  exercise,  and,  if  there  be  nothing 
in  the  Act  to  justify  the  assumption  of 
such  power,  then  the   power  does    not 
exist.     It  was  said — ^and  no  doubt  it  is  to 
a  considerable  extent  true— ^  that  that  doc- 
trine does  not  apply  to  a  corporation  not 
created  by  Act  of  Parliament,   because 
it  existed  by  the  grant  of  a  Royal  charter, 
and  that,  inasmuch  as  a  municipal  cor- 
poration is  not  within  that  doctrine,  the 
council  of  a  municipal  corporation  is  able 
to .  do  in  the  name,  and  on  behalf  of,  the 
corporation,  many  acts  which    are    not 
included  in  any  statute,   but  which  are 
within  the  general  powers  of  a  common- 
law  corporation.    Granted  that  that  is  the. 
case,  how  does  section  2  of  the  Act  of  1888 
make  a  county  council  capable  of  exercis- 
ing the  same  powers)     The  provision  is 
not  that  they  shall  have  the  same  powers 
and  authorities    that  the    council  of  a 
municipal  corporation  has,  but  that  the 
County  Council ''  shall  be  constituted  and 
elected  and  conduct  their  proceedings  in 
like  manner,  and  be  in  the  like  position  in 
all  respects,  as  the  council  of  a  borough.'^ 
It  is  clearly  those  last  words,  if  any,  that 
could  be  construed  as  giving  powers  out- 
side any  statute.     But  it  is  to  be  subject 
to  the  provisions  of  the  Act.     It  is  there- 
fore subject  to  section  79,  and  to  the  cre- 
ation of  the  County  Council  as  a  statutoxy 
2c2 
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oorporation  thereander.  That  puts  the 
Cbunty  Council  in  a  dififerent  position 
from  the  council  of  a  borough,  and  is,  I 
think,  quite  sufficient  to  dispose  of  the 
suggestion  that  the  Council  can  exercise 
common  law  powers  of  corporations  cre- 
ated by  Eoyal  charter,  although  the 
council  of  a  borough  may  do  so.  I  hold, 
therefore,  that  section  2  of  the  Act  of 
1B88  has  no  such  effect  as  that  attributed 
to  it,  and  does  not  enable  the  London 
County  Council  to  exercise  any  other 
powers  than  are  contained  in  and  con- 
ferred upon  them  by  statute. 

The  next  question  is  whether  the 
London  County  Council  have  by  any 
statute  whatsoever  the  power  to  run 
omnibuses.  Section  2  of  the  London 
County  Tramways  Act,  1896,  clearly 
enables  the  London  County  Council  to 
work  the  tramways  which  were  trans- 
ferred to  them  under  statutory  powers. 
It  was  argued  that  by  virtue  of  this 
section  the  London  County  Council 
acquired  the  right  of  running,  at  all 
events,  the  same  tramways  that  were  run 
by  their  predecessors.  Those  predecessors 
were  at  the  time  of  the  transfer  in  effect 
possessed  of  two  separate  and  distinct 
lines,  though  as  one  undertaking  no 
doubt,  one  being  the  tramway  line  and 
the  other  the  "  'bus  line,"  and  they  had 
the  power  to  use  both.  It  would  have 
been  easy  to  say  in  section  2  of  this 
Act  that  the  London  County  Council 
should  have  the  right  to  take  their  whole 
undertaking,  including  the  omnibus  line 
as  well  as  the  tram  line.  When  I  say 
•*^  easy,''  I  mean  easy  as  a  mere  matter  of 
•drafcing.  That  could  have  been  made 
quite  plain ;  but  whether  as  a  matter  of 
Parliamentary  policy  it  would  have  been 
easy  or  even  possible  I  do  not  know.  If 
the  intention  of  Parliament  was  that  the 
County  Council  should  carry  on  the  whole 
of  the  undertaking  in  both  branches,  the 
tramway  branch  and  the  omnibus  branch, 
it  would  have  been  easy  to  say  so. 
Nothing  of  the  sort  was  said,  and  it  is  a 
very  notorious  circumstance  that  there  is 
nothing  which  clearly  refers  to  the  trans- 
fer of  the  whole  undertaking  and  the 
power  to  run  both  tramways  and  omni- 
buses. It  was  said  that  the  power  to 
provide  horses,  cars,  fixed  and  movable 


plant,  harness,  and  apparatus,  as  may  be 
requisite  or  convenient  for  enabling  the 
work  of  the  tramways  to  be  carried  on,  is 
sufficient    for    the  purpose.      I    am    of 
opinion  that  those  words  do  not  give  the 
power.      The  suggestion  was  made  that 
''cars"  meant  omnibuses,  and  not  tram 
cars.     I  think  that  a  little  investigation 
leads  to  the  conclusion  that  ''  cars  "  was 
used  in  the  Tramways  Acts  in  reference 
to  tram  cars  and  with  the  meaning  of 
tram  cars.     When  it  is  used  with  regard 
to  omnibuses  it  seems  to  be  coupled  with 
the    word    ''road."      There    is    a  large 
omnibus    concern    which    is    called    the 
London  Koad  Car  Co.,  and  ''  road  car" 
would  seem  to  be  used  as  distinct  froia 
"  tram  car."     Therefore  I  find  no  power 
under  these  general   words  to  take  and 
use  the  "  'bus  line."    Then  there  is  some- 
thing   further.      The    London    County 
Council  in  what  they  have  done — I  am 
by  no  means  prepared  to  say  that  it  is 
not  very  reasonable  and  very  beneficial  to 
the  public,  if  only  within  their   powers 
under  the  statutes — have  extended  what 
I  may  call  the  subsidiary  lines  beyond 
where    their    predecessors    ever    carried 
them.     They  are  therefore  not  doing  the 
same  thing  that  the  London  Tramways 
Co.  did,  but  something  different.     One 
difficulty  that  the  London  County  Council 
had  to  deal  with  was  that  by  section  68 
of  the  Act  of  1888  provision  was  made  for 
payment  of  all  receipts  connected  with 
any  of  their  businesses  into  a  fund  entitled 
the  "county  fund,"  and  for  paying  out 
everything  that  they  had  to  expend  from 
that  same  fund,  so  that  unless  they  are 
authorised  as  trustees  and  administrators 
of  that  fund  to  spend  the  money  on  the 
running  of  omnibuses  they  have  no  title 
to  do  what  they  have  been  doing.     Their 
counsel  sought  to  get  over  that  difficalty 
by  reference  to  section  21  of  the  London 
County  Council  (Vauxhall  Bridge  Tram- 
ways) Act,   1896,  which  is   in    general 
alien    to   the  questions   now  before  ns, 
although  section  21  seems  to  be  admitted 
to  be  quite  general.   There  is  no  necessity 
under  that  section  for  payments  into  and 
out  of  the  (General  County  Fund  under 
section  68  of  the  Act  of  1888,  bat  the 
section  is  all  governed  by  the  words  "in 
connection  with  tramways";  and  if  it  is 
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not  made  out  that  this  running  of  a  line 
of  omnibuses  is,  within  the  meaning  of 
the  statute,  part  of  the  tramway  scheme, 
then  section  21  of  this  Act  does  not  help 
in  any  way. 

With  reference  to  section  31  of  the 
London  Tramways  Co.  Act,  1896,  there 
are  no  "works"  about  the  'bus  line  to 
be  bought,  as  the  omnibuses  run  over  the 
ordinary  street,  and  the  works  and  pro- 
perty dealt  with  in  that  section  clearly 
could  not  have  entitled  the  Council  to  any 
works  in  connection  with  the  omnibus 
line ;  and  if  it  entitled  them  to  purchase 
omnibus  property  at  all  it  would  only  be 
the  omnibuses,  and  would  not  give  them 
any  power  of  running  the  omnibuses. 

It  was  said  that  although  the  London 
County  Council  may  not  be  expressly 
authorised  to  run  the  omnibuses,  yet  that 
it  is  an  undertaking  so  intimately  con- 
nected with  the  powers  that  are  expressly 
given  to  the  Council  of  running  the  tram- 
ways, that  under  the  doctrine  mainly 
depending  on  the  judgment  of  Lord 
Justice  James  in  AtU-Gen,  v.  Great  Eastern 
Railway^  it  may  be  treated  as  tacitly 
understood  as  being  something  belonging 
to,  and  so  connected  with,  the  other 
powers  which  are  expressly  given  as  to  be 
really  within  the  statute.  It  is  not  to 
be  denied  that  there  are  certain  things 
which  a  statutory  corporation  may  do 
which  are  not  absolutely  mentioned  in 
their  Act,  but  they  must  be  things  of  a 
very  different  degree  of  importance  from 
what  is  sought  to  be  done  in  this  case, 
that  is  the  running  of  omnibuses  as  a 
separate  undertaking ;  and  I  cannot  read 
in  the  observations  of  Ix)rd  Justice  James 
anything  to  authorise  the  notion  that  a 
separate  undertaking  might  be  entered 
upon,  merely  because  it  was  thought  to  be 
convenient  for  the  purposes  of  the  main 
undertaking.  I  find  no  authority  for  that 
at  all.  Indeed,  in  the  case  of  Colman  v. 
Eastern  Counties  Railway  ^>  it  might  well 
have  been  argued  that  to  run  steamboats 
from  Harwich  to  the  Continent  was  most 
advantageous  for  the  railway,  and  there- 
fore ought  to  be  taken  as  impliedly  granted 
to  them  for  the  purposes  of  their  under- 
taking; but  Lord  Hatherley  would  not 
have  it  at  all.  He  said  it  was  outside  the 
powiar  given  to  the  railway  company  by 


the  Act  of  Parliament,  and,  however 
advantageous  it  might  be,  there  was  no 
authority  to  do  it.  This  line  of  omnibuses 
run  by  the  London  County  Council  may 
be — and  I  am  willing  to  assume  that  it 
is — very  advantageous  for  themselves  and 
for  the  public;  but  if  they  have  no  power 
and  no  authority  by  their  statutes  to  run 
the  omnibuses,  all  that  avails  nothing. 
They  must  shew  ^luthority  to  run  the 
omnibuses  before  they  can  be  allowed  to 
do  it. 

Then  it  was  said  that  there  was  not 
sufficient  public  benefit  shewn  to  arise 
from  this  action,  brought  in  the  name  of 
the  Attorney-General,  to  justify  it.  For 
my  part,  I  must  say  that  if  there  be  any 
case  in  which  a  public  body  is  going 
beyond  its  powers,  I  do  not  see  any  reason 
why  the  Attorney-General  should  not 
interfere.  He,  of  course,  has  to  consider 
whether  in  his  discretion  it  is  worth 
while  to  interfere  before  he  allows  his 
name  to  be  used ;  but  any  attempt  to  tie 
him  down  by  rules,  which  I  do  not  know 
to  exist  anywhere,  or  to  tie  him  down  for 
the  first  time  by  rules,  should  not,  I  think, 
be  allowed.  But  in  this  case  it- really  is 
not  necessaiy  to  go  into  that  question,  for 
the  relators  are  also  plaintiffs.  They  are 
also  ratepayers  in  the  county  of  London, 
and  I  think,  therefore,  that  there  is  no 
doubt  whatever  that  the  action  is  properly 
constituted,  and  the  case  made  against  the 
London  County  Council  properly  raised. 
I  do  not  at  all  accede  to  the  suggestion 
which  was  made  by  counsel  for  the 
respondents  that  the  relators  must  neces- 
sarily be  ratepayers,  and  that  there  can- 
not, at  any  rate  as  a  rule,  be  an  informa- 
tion without  the  relators  being  plaintiffs, 
because  that  is  not  a  rule  and  never  was. 
Consider,  for  example,  all  the  cases  of 
charities,  where  individuals  interested  in  a 
charity,  who  may  not  be  plaintiffs,  appear 
as  relators  to  an  information  by  the  Attor- 
ney-General. However,  as  a  matter  of 
fact,  these  relators  are  also  plaintiffs,  and 
we  are  therefore  absolved  from  any  minute 
enquiry  as  to  the  degree  of  public  benefit 
that  may  be  concerned  in  the  information 
so  as  to  justify  the  Attorney-General  in 
bringing  the  action. 

I  think  that  upon  all  the  grounds  that 
have  been  stated  it  must  be  held  that  the 
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London  County  Council  have  no  power  to 
ran  these  omnibuses,  and  the  result  there- 
fore will  be  that  the  appeal  fEuls,  and 
must  be  dismissed. 

•  Vauqhan  Wiluahs,  L.J. — I  entirely 
agree  with  all  that  has  been  said  by  the 
Lord  Justice,  but  I  feel  that  I  ought  to 
say  a  word  or  two,  because  the  case  is  a 
case  of  importance ;  but  I  do  so  with  some 
hesitation,  partly  because  he  has  so  fully  and 
forcibly  expressed  the  law  upon  the  sub- 
ject ;  and  secondly,  because,  if  I  tried  to 
express  my  view  in  a  few  words,  I  do  not 
know  that  I  could  do  so  in  better  words 
than  those  which  have  been  already  used 
by  Mr.  Justice  Cozens-Hardy  in  the 
Court  below.  There  is  one  short  passage 
in  his  judgment  which  seems  to  me  to 
express  the  whole  case.  '^  It  seems  to 
me,"  says  Mr.  Justice  Cozens-Hardy, 
'Vthat  the  London  County  Council  are 
really  carrying  on  a  separate  and  distinct 
business  of  omnibus  proprietors.  They  do 
not,  and  they  cannot,  lawfully  convey  in 
omnibuses  only  passengers  from  or  to 
their  tramways.  By  the  Act  of  1843  for 
regulating  Metropolitan  Sta^e  Carriages 
in  or  near  London,  the  London  Hackney 
Carriages  Act,  1843  (6  &  7  Vict.  c.  86), 
they  are  bound  to  take  any  passenger  who 
desires  to  ride,  and  is  willing  to  pay  the 
^.  fare,  provided  there  is  a  vacant  seat. 
The  running  of  omnibuses  through  the 
streets  of  London  is  certainly  not  ex- 
pressly authorised  by  the  Act  of  1896, 
and,  in  my  opinion,  it  is  not  impliedly 
authorised." 

I  wiD,  however,  say  a  word  or  two 
about  the  points  which  have  been  made 
•  here  on  behalf  of  the  London  County 
Council.  These  points  seem  to  me  to  be 
as  follows :  First  of  all,  it  is  said  that  the 
London  County  Council,  by  reason  of  the 
powers  granted  to  thom  by  the  London 
County  Tramways  Act,  1896,  and  the 
London  Tramways  Co.  Act,  1896, 
of  acquiring  the  tramways  and  the  pro- 
perty of  the  tramway  company,  and  run- 
ning the  tram  cars,  had,  in  the  events 
which  happened,  the  power  by  express 
words,  or  reasonable  implication  therefrom, 
of  running  these  omnibuses.  Secondly,  it 
is  said  that  the  London  County  Council 
is,   by  virtue  of  the  Local  Government 
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Act,  1888,  in  the  position  of  a  municipal 
corporation  created  by  charter,  and  has 
the  same  power  of  action,  and  of  contract- 
ing, that  a  private  individual  would  have; 
and  that  even  although  the  running  of 
these  omnibuses  should  be  outside  the 
statutory  power  of  the  London  County 
Council,  expressed  or  implied,  yet  they 
can  run  them,  unless  the  London  County 
Council,  for  the  purpose  of  doing  so,  have 
to  come  upon  the  rates  or  some  other 
fdnd  which  was  appropriated  to  statutory 
purposes. 

As  to  the  first  point,  I  think  that  the 
express  statutory  powers  do  not  extend  to 
the  running  of  these  omnibuses.  The 
express  powers  relied  on  are  those  con- 
tained in  section  2  of  the  London  County 
Tramways  Act,  1896;  and  the  other 
power  relied  on  is  that  contained  in  sec- 
tion 31  of  the  London  Tramways  Co. 
Act  of  1896.  Lord  Justice  Bigby  has 
already  pointed  out  that  the  express 
words  which  are  contained  in  those  two 
sections  do  not  cover  the  running  of  these 
omnibuses.  Of  course,  when  I  say  this^  I 
am  taking  the  same  view  of  the  facts 
which  Mr.  Justice  Cozens-Hardy  does. 
These  omnibus  lines  are  not  run,  and 
could  not  be  run,  even  if  it  were  neces- 
sary so  to  do,  solely  as  ancillary  to  the 
tramway  business.  The  omnibuses  neces- 
sarily must  carry  passengers  who  wish  to 
be  carried  along  their  route,  which  is  a  not 
inconsiderable  distance,  although  such 
passengers  may  have  no  intention  of  going 
to  the  tramways  and  may  not  be  coming 
from  them.  Then  it  is  said  that  the 
power  to  run  these  omnibuses,  although 
not  within  the  express  words,  is  yet 
expressly  or  impliedly  given  by  the  terms 
of  one  or  other  or  both  of  the  Acts  to 
which  I  have  referred.  In  AU.'Gen.  v. 
OrecU  Eastern  Railway  ^  Lord  Blackburn 
and  Lord  Watson  both  not  only  say  that, 
where  you  have  a  body  exercising  statu- 
tory powers  of  this  sort,  yon  are  not 
limited  to  the  express  powers,  but  may 
treat  the  powers  as  extending  to  matters 
which  are  expressly  or  by  implication 
included  in  the  express  powers ;  but  they 
also  go  on  to  point  out  that  if  you  cannot 
bring  the  matter  within  the  expressed  or 
implied  powers,  then  the  Legislature 
must  be  held  to  have  prohihit€^  it.     I 
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mention  that  because  it  is  a  convenient 
flnoment  to  do  so ;  and  those  observations 
of  Lord  Blackburn  and  Lord  Watson 
«eem  to  me  to  have  a  considerable  bearing 
upon  the  order,  which  it  was  right,  in  my 
Judgment,  that  the  Court  should  have 
made  in  this  particular  case.  I  ought  to 
«dd,  however,  that  when  one  is  dealing 
with  this  question  of  whether  the  power 
of  running  these  omnibuses  is  fairly  to  be 
implied  from  the  expressed  power  to  run 
the  tramways,  because,  as  it  was  said,  it  is 
found  very  convenient  for  the  tramway 
business  to  have  such  omnibuses,  one  has 
to  take  into  consideration  not  only  that 
these  omnibuses,  going  the  distance  and 
the  route  which  they  do,  must  necessarily 
take  passengers  who  have  nothing  to  do 
with  the  tramways  at  all,  but  also  that  the 
powers  of  the  tramway  companies  are 
very  strictly  defined  by  the  Tramways  Act, 
1870 — an  Act  which  deals,  amongst  other 
things,  with  the  power  to  make  by-laws 
dealing  with  the  fixing  of  the  fsures  and 
tolls,  and  with  various  offences  which  may 
be  committed  upon  the  tram  lines ;  and 
it  seems  to  me  that  it  would  be  a  very 
strong  thing  to  say  that  you  must  include 
amongst  the  powers  implied  from  the 
grant  to  the  London  County  Coimcil  of 
the  power  to  run  this  tramway  powers 
which  are  not  in  any  respect  governed  by 
these  elaborate  provisions  of  the  Act  of 
1870,  but,  on  the  contrary,  are  governed 
by  a  statute  which  in  many  respects  is 
ontirely  different  in  its  provisions — that 
is  to  say,  the  London  Hackney  Carriages 
Act,  1843.  That  is  all  I  propose  to  say 
SB  to  the  first  point. 

As  to  the  second  point,  the  argument  is 
based  upon  section  2  of  the  Local  Govern- 
ment Act,  1888.  I  read  that  section  as  if 
tt  had  said,  the  council  of  a  county  created 
by  this  statute  shall  be  constituted, 
olected,  and  so  on,  and  be  in  like  position 
in  all  respects  as  the  council  of  a  borough, 
subject  nevertheless  to  the  provisions  of 
this  Act.  It  seems  to  me  impossible  to 
say  that  it  follows  from  that  section  that 
the  London  County  Council  is  to  be 
treated  as  if  it  was  not  created  by  a 
statute  at  all,  but  had  been  created  by  a 
common-law  charter,  because  municipal 
corporations  under  the  Act  of  1882  were 
common-law  corporations  so  created.     It 


seems  to  me  that  so  to  i*ead  section  2 
would  give  no  effect  to  the  words  •*  sub- 
ject  nevertheless  to  the  provisions  of  this 
Act."  Further  than  that,  it  seems  to  me 
that  this  is  a  mere  machinery  section  / 
I  call  attention  to  the  sort  of  provisions 
which  are  contained  in  clauses  (a)  and 
(«)  of  sub-section  2  of  the  section,  as  shew- 
ing that  the  matters  provided  for  in  sees 
tions  10  to  16  of  the  Municipal  Corpora- 
tions Act,  1882,  are  matters  of  machinery 
and  detail  just  of  the  same  character  a^ 
those  which  are  provided  for  in  section  2 
of  the  Local  Government  Act,  1888,  and 
I  read  section  2  as  a  mere  machinery 
section  dealing  with  the  constitution^ 
election,  and  conduct  of  proceedings,  and 
not  as  a  section  making  a  radical  altera-: 
tion  in  the  origin  and  incorporation  of  a 
county  council,  changing  it,  in  effect,  from 
a  corporation  incorporated  by  a  statute  fov 
the  particular  purposes  mentioned  in  the 
statute  to  a  corporation  created  by  charter 
outside  the  statute  altogether.  If  it  had 
been  intended  to  make  any  such  provisioni 
one  would  have  expected  to  find  it,  not  in 
this  machinery  section  at  all,  but  in  sec- 
tion 79  of  the  Act  of  1888. 

It  was  suggested  that  the  London 
County  Council  could  not  be  restrained 
from  running  these  omnibuses,  because 
they  can  run  and  maintain  them  without 
coming  on  the  rates.  It  seems  to  me  that 
there  is  absolutely  nothing  in  that  point; 
It  admittedly  depends  on  section  21  of  the 
Yauxhall  Bridge  Act,  and  it  is  plain  that 
that  section  has  no  application  at  all, 
unless  the  London  County  Council  are 
able  to  satisfy  the  Court  that  that  which 
they  are  doing  in  running  these  omnibuses 
is  something  which  they  are  doing  in 
connection  with  the  tramway  under  the 
statutory  powers  which  they  have  to  run 
the  tramway. 

Lastly,  it  was  said  that  the  Court 
ought  not  to  grant  an  injunction  in  this 
case  because  it  is  one  in  which  the 
Attorney -General  should  not  have  allowed 
his  name  to  have  been  used  at  all,  it  being 
really  an  application  by  some  omnibus 
proprietors  who  do  not  like  the  competi-^ 
tion  of  the  London  County  Council  for 
the  purpose  of  preventing,  if  they  can, 
that  competition.  Supposing  that  there 
is  anything  in  the  arg^iment  at  all,  in  this 
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particular  case,  at  all  events,  the  relators 
are  ratepayers,  and  as  such  would  have  a 
right  to  ask  the  Attorney- General  to  allow 
his  name  to  be  used  to  test  the  question  of 
whether  the  running  of  these  omnibuses 
can  be  justified. 

Stirling,  L.J. — I  am  of  the  same 
opinion.  The  first  point  argued  before  us 
was  as  to  the  construction  of  section  2  of 
the  London  County  Tramways  Act,  1896, 
and  that  seems  to  have  been  the  point 
that  was  mainly  argued  before  the  learned 
Judge  in  the  Court  below.  As  regards 
that  I  do  not  propose  to  say  anything, 
because  I  entirely  agree  with  the  conclu- 
sions of  fact  and  of  law  at  which  the 
learned  Judge  arrived,  and  for  the  same 
reasons  ;  but  out  of  respect  to  the  argu- 
ments which  have  been  addressed  to  us  I 
should  like  to  say  a  few  words  with  refer- 
ence to  the  second  point,  which,  as  far  as 
I  gather,  has  been  brought  out  for  the 
first  time  before  ourselves — namely,  that 
the  London  County  Council  has  got  all  the 
powers  of  a  common- law  corporation. 

XJnqua<<tionab]y  the  London  County 
Council  is  a  creation  of  statute,  for  it  was 
created  by  the  Local  Government  Act, 
1888.  That  does  not  end  the  question, 
because  it  may  be  that  the  statute  has 
conferred  upon  the  London  County  Council 
all  the  powers  of  a  common-law  corpora- 
tion. The  incorporation  is  effected  by 
section  79  of  the  Act.  The  first  observa- 
tion that  one  would  make  is  that  that 
section,  at  any  rate,  does  not  confer  on 
this  statutory  corporation  the  powers  of  a 
common -law  corporation.  There  is  another 
observation  that  I  may  make,  which  is 
this :  There  is  a  group  of  clauses,  beginning 
with  section  3,  which  are  headed  "  Powers 
of  County  Council,"  and  we  do  not  find 
any  such  express  powers  conferred  there. 
It  is  not  anywhere  there  expressly  enacted 
that  the  powers  of  the  county  councils 
are  to  be  those  of  the  common-law  corpo- 
rations. What  is  relied  upon  are  the 
words  of  sub-section  1  of  section  2  of  the 
Act — the  first  two  sections  being  grouped 
together  under  the  head  of  "  Constitution 
of  County  Council  " — and  we  were  referred 
to  section  10  of  the  Municipal  Corpora- 
tions Act,  1882,  to  find  the  position  of  a 
council  of  a  borough.     The  first  observa- 
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tion  that  occurs  to  me  upon  that  is  this  : 
That  the  council  of  the  county  is  not  to 
be  in  a  like  position  in  all  respects  as  the 
council  of  a  borough,  but  only  of  a  par- 
ticular class  of  borough — ^namely,  '*the 
council  of  a  borough  divided  into  wards." 
I  apprehend  that  that  qualification  points 
to  something  which  is  peculiar  to  the 
position  of  the  council  of  a  borough 
divided  into  wards,  and  which  distin- 
guishes it  from  a  council  of  a  borough 
which  is  not.  divided  into  wards ;  and  if 
the  sections  which  follow  section  10  of 
the  Municipal  Corporations  Act,  1882, 
are  looked  at,  it  is  found  that  there  are 
peculiarities  which  distinguish  a  council 
of  a  borough  divided  into  wards  from  the 
councils  of  those  which  are  not.  Li  the 
second  place,  there  is  this  remarkable 
difference — the  council  of  a  borough  is  not 
a  municipal  corporation.  The  municipal! 
corporation  is,  generally  speaking  at  anj 
rate,  a  common-law  corporation  created 
by  charter,  and  the  way  in  which  the 
Legislature  has  thought  fit  to  confer 
powers  upon  the  municipal  corporation  of 
a  borough  is  by  saying  that  the  council  of 
the  borough  shall  exercise  all  powers 
vested  in  the  corporation.  Therefore  the 
council  of  a  borough  is  to  exercise  all  the 
powers  of  the  municipal  corporation.  If 
the  words  in  section  2  of  the  Act  of  1888, 
*4n  the  like  position  in  all  respects,*' 
were  intended  to  refer  to  powers,  it  seems 
to  me  that  we  should  arrive  at  an  extra- 
ordinary conclusion,  because  there  is  no 
separate  corporation  here  whose  powers 
the  County  Council  are  to  exercise.  The 
County  Council,  by  section  79,  is  itself 
the  corporation,  and  it  seems  to  me  that 
this  would  be  a  very  elaborate  way  of 
saying  anything  at  all  about  the  power, 
because  we  should  be  still  driven  back  to 
section  79  or  to  section  3  and  the  follow- 
ing sections,  which  do  confer  powers  on 
the  county  councils.  I  come  to  the  same 
conclusion,  therefore,  as  my  learned 
brothers,  that  sub-section  1  of  section  2 
does  not  relate  to  the  powers  of  county 
councils  at  all,  but  is  simply  dealing  with 
matters  which  relate  to  their  constitution — 
or,  in  other  words,  as  Lord  Justice Yaughan 
Williams  described  it,  it  is'  a  machinery 
section.  That  being  so,  the  London 
County  Council    is    left  simply  in  the 
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position  of  a  statutory  corporatioD,  and 
anything  which  is  beyond  the  powers  con- 
ferred upon  it  by  statute  must  be  taken 
according  to  the  decisions  to  be  in  terms 
prohibited. 

That  brings  me  to  the  last  point  which 
has  been  argued  before  us — namely,  that 
there  is  not  sufficient  ground  for  the 
Attomey-Qeneral  interfering  and  bringing 
the  action  in  this  case  to  prevent  the 
abuse  of  powers.  That  argument  is  based 
upon  the  opinion  expressed  by  Lord  Jus- 
tice James  in  Att.-Gen.  v.  Orectt  JSaatern 
£ailway^  which,  at  the  time,  was  dis- 
sented from  by  Lord  Justice  Baggallay. 
It  does  not  seem  to  me  necessary  on  this 
occasion  to  say  anything,  or  decide  any- 
thing, as  to  the  point  upon  which  those 
two  Teamed  Judges  differed,  because  Lord 
Justice  James  himself  in  that  case  says 
this !  "  Where  a  company  entrusted  with 
large  powers  is  deliberately  violating  an 
express  enactment,  or  disregarding  an 
express  prohibition  of  the  Legislature,  it 
is  really  committing  a  misdemeanour,  and 
ought  to  be  at  once  stopped."  It  seems 
to  me  that  here  the  London  County 
Council  are  violating  an  express  enactment 
upon  the  facts  which  have  been  found  by 
the  learned  Judge  in  the  Court  below, 
and  with  which  finding  we  agree,  because 
under  section  68  of  the  Local  Government 
Act,  1888,  all  receipts  of  the  County 
Council,  whether  for  general  or  special 
county  purposes,  are  to  be  carried  to  the 
county  fund,  and  all  payments  are  to 
be  made  in  the  first  instance  out  of  that 
fund.  That  is  a  section  which  was  intro- 
duced for  important  purposes.  The  London 
County  Council  (Vauxhall  Bridge  Tram- 
way) Act,  1896,  creates  an  exception  from 
that  general  rule,  but  it  only  authorises 
the  exception  in  the  case  of  receipts  and 
expenditure  in  connection  with  tramways.; 
and  the  moment  that  we  arrive  at  the 
conclusion  that  the  London  County  Council 
are  really  carrying  on  an  independent 
business  of  omnibus  proprietors,  the  ex- 
ception created  by  section  21  of  that  Act 
no  longer  applies.  Therefore,  in  respect 
of  that  the  London  County  Council  must 
obey  the  injunction  which  is  contained  in 
section  68  of  the  Act  of  1888.  It  seems 
to  me,  therefore,  that  the  case  is  brought 
within  the  very  rule  laid  down  by  Lord 


Justice  James  himself,  and  that  the  de- 
claration in  this  case  must  be  properly 
made,  and  the  injunction  granted.  The 
appeal  must  therefore  be  dismissed. 

Appeal  dismissed, 

[The  operation  of  the  injunction  was> 
suspended  for  a  month,  or  pending  an 
appeal  to  the  House  of  Lords  in  case  an. 
appeal  were  presented.] 

Solicitors — W.  A.  Blaxland,  for  appellants ; 
Hicks,  Davis  &  Hunt,  for  respondents. 

[Reported  by  A.  J.  ffall,  Esq.^ 
Barrigter-eU-  La  w. 


Feb.  20,' 21.  )  '^«^°- 

Principal  and  Agent — Power  of  Attorney 
— Implied  Warranty  of  AvXhorily — Forged 
Signatwre — Trwnffer  of  Consols — Bank  of 
England — Liability  of  JStockbrokers — In- 
demnity. 

Where  one  of  two  trustees  of  stock,  stand- 
ing in  their  joint  names  in  the  hooks  of  the 
Bank  of  England,  has  sold  it  under  a 
power  of  attorney f  to  which  the  signature 
of  his  co-trustee  toas  forged,  and  the  bank 
has  dUowed  a  mevnber  of  the  firm  of  stock- 
brokers who  applied  jointly  for  and  ob- 
tained the  power  to  U'ansfer  the  stock  to* 
other  persons,  the  {stockbroker  who  alone 
acted  under  the  povser  and  signed  the- 
transfer  will  be  held  liable  to  indemnify 
the  bank  for  the  loss  they  sustained  by 
having  to  replace  the  stock,  upon  the  ground 
that  he  has  impliedly  warranted  his  au- 
thority to  the  bank. 

The  other  partners  in  the  firm  of  stock- 
brokers are  not  proper  defendants  to  an 
action  for  indemnity  by  the  bank. 

In  December,  1897,  the  plaintiff  Edgar 
Oliver,  and  his  brother  Frederick  William 
Oliver,  who  was  a  solicitor,  were  jointly 
entitled,  as  trustees  for  other  persons,  to 
a  sum  of  2,633/.  12s.  6d.  2|  per  cent. 
Consols,  and  a  sum  of  147/.  bs,  4d.  bank 
stock,  standing  in  their  names  in  the 
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books  of  the  Bank  of  England.  On 
December  16,  1897,  an  appli<:»tion  'wa& 
made  to  the  bank  by  Messrs.  Starkey, 
Leveson  &  Cooke,  a  firm  of  stockbrokers, 
for  a  form  of  power  of  attorney  from 
F.  W.  Oliver  and  E.  Oliver  to  William 
John  Starkey  and  Edward  John  Leveson, 
for  the  sale  of  the  Consols. 

In  this  application  the  address  of  Edgar 
Oliver  was  given  as  No.  110  Cromwell 
Eoad,  S.W.,  which  was  in  reality  the 
address  of  F.  W.  Oliver,  while  the  address 
of  F.  W.  Oliver  was  given  as  61  Carey 
Street,  W.C.,  where  he  carried  on  business 
as  a  solicitor.  In  the  bank  books  the 
address  of  Edgar  Oliver  was  entered  as 
at  Drayton,  Bidgway,  Wimbledon,  but  he 
had  ceased  to  reside  there.  The  notices 
relating  to  the  application  for  the  power 
of  attorney  were  sent  to  both  addresses  of 
Edgar  Oliver ;  the  one  sent  to  Wimbledon 
was  returned  through  the  Dead  Letter 
Office,  the  other  went  to  his  brother's 
house,  and  never  came  to  his  knowledge. 
A  form  was  supplied  by  the  bank,  and  by 
a  power  of  attorney  dated  December  20, 
1897,  executed  by  F.  W.  Oliver,  and  pur- 
porting to  be  executed  by  Edgar  Oliver, 
they  purported  to  appoint  W.  J.  Starkey 
and  £.  J.  Leveson  their  attorneys  and 
attorney,  jointly  and  severally,  in  their 
names,  and  on  their  behalf,  and  in  the 
name  and  on  behalf  of  the  survivor,  to 
sell  and  transfer  the  Consols,  and  do  what- 
ever was  necessary  for  that  purpose.  On 
December  23,  1897,  W.  J.  Starkey  signed 
the  demand  to  act  by  this  letter  of 
attorney,  and  on  the  same  day  the  bank 
allowed  W.  J.  Starkey,  as  attorney  for 
the  two  Olivers,  to  transfer  the  Consols 
in  their  books  to  other  persons. 

On  March  4,  1898,  there  was  a  similar 
application  for  a  power  of  attorney  for 
the  sale  of  the  bank  stock.  This  also  was 
executed  by  F.  W.  Oliver,  and  purported 
to  be  executed  by  Edgar  Oliver.  On 
March  8  the  bank  allowed  W.  J.  Starkey 
to  transfer  the  bank  stock  to  other  per- 
sons. In  this  instance  also  W.  J.  Starkey 
demanded  to  act  alone  under  the  power 
of  attorney,  and  signed  the  bank  books  as 
attorney  for  the  transferors. 

As  a  fact,  Edgar  Oliver  was  wholly 
unaware  of  the  powers  of  attorney,  and 
his  signature  to  them  was  a  forgery.     On 


July  7,  1899,  Frederick  William  Oliver 
died,  and  a  few  days  afterwards  Edgar 
Oliver,  who  had  now  become  solely  entiUed 
to  the  trust  funds,  discovered  that  the 
Consols  and  bank  stock  had  been  trans* 
ferred.  He  then  brought  this  action 
against  the  Bank  of  England,  claiming  a 
declaration  that  the  transfers  were  void 
and  invalid  against  him  by  reason  of  his 
name  having  been  forged  to  the  powers  of 
attorney,  and  that  the  bank  was  bound 
to  replace  the  sums  of  stock,  together 
with  back  dividends.  On  November  7, 
1900,  the  bank  served  Messrs.  Starkey, 
Leveson  &  Cooke  with  a  third-party 
notice,  claiming  to  be  indemnified  by  the 
firm  by  reason  of  the  representations 
made  and  warranty  given  in  the  forms  of 
application  for  the  powers  of  attorney; 
and  by  W.  J.  Starkey  and  E.  J.  Leveson^ 
in  the  said  powers  of  attorney,  that  they 
had  the  authority  of  the  two  Olivers  to 
make  the  applications  and  act  under  the 
powers  of  attorney  ;  and  by  W.  J^ 
Starkey  acting  on  the  powers  of  attorney 
and  transferring  the  stocks.  Evidence 
was  given  by  the  plaintiff  that  the  signa- 
tures "Edgar  Oliver"  to  the  powers  of 
attorney  were  not  his,  and  that  he  re- 
ceived no  part  of  the  proceeds  of  the 
Consols  or  hsjik  stock. 

Warrington,  XC,  and  PaUisaon^  for 
the  plaintifi*,  asked  for  an  order  in  the 
terms  of  that  made  in  Barton  v.  North 
Staffordshire  Eailway,  referred  to  in  Seton 
on  Jvdgmenta,  p.  1,918. 

Greene^K.C.y  LaihamjK.C.^  and  Howard 
Wright,  for  the  bank. 

Kekewich,  J.,  gave  judgment  for  the 
plaintiff,  making  the  declarations  asked 
for  by  the  claim. 

The  question  then  arose  upon  the 
third-party  proceedings  as  to  the  liability 
of  Messrs.  Starkey,  Leveson  k  Cookoi 
or  each  of  them,  to  indemnify  the  bank 
against  the  loss  which  it  had  just  been 
ordered  to  make  good. 

Evidence  was  adduced  as  to  the  prac- 
tice of  the  bank  in  testing  the  signatures 
to  powers  of  attorney.  There  were  two 
clerks  in  the  Power  of  Attorney  Office^ 
whose  special  duty  it  was  to  examine 
such  signatures  and  compare  them  with 
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others  in  the  poBBession  of  the  bank,  and 
Edgar  Oliver's  signatures  had  been  passed 
as  genuine.  Evidence  of  stockbrokers 
was  also  produced  to  shew  that  they  were 
accustomed  to  rely  upon  their  solicitor 
clients  who  obtained  the  signatures  to 
powers  of  attorney,  and  the  stockbrokers 
bad  ordinarily  no  means  of  testing  the 
genuineness  of  such  signatures,  and 
trusted  to  the  examination  by  the  bank 
authorities. 

Gveene^K.C.f  2Mtham,K.C.f  and  Howard 
Wrightf  for  the  bank. — There  has  been  a 
breach  of  the  warranty  of  authority  made 
to  the  bank  by  the  third  parties.  The 
application  for  the  powers  of  attorney  by 
the  whole  firm,  and  the  representations 
in  the  powers  of  attorney  by  the  two 
members  of  the  firm  named  in  them, 
coupled  with  the  transfer  of  the  stock  by 
W.  J.  Starkey,  separately  and  together 
constitute  a  representation  or  warranty 
of  authority  by  the  firm  and  each  member 
of  it,  which  entitles  the  bank  to  an  in- 
demnity. The  law  is  clear  that  if  a 
person  purports  to  act  as  an  agent  to 
make  a  contract,  but  has  not  in  fact  any 
authority  to  make  it,  he  is  liable  in 
.damages  to  the  person  with  whom  the 
contract  is  made,  if  it  turns  out  that  he 
has  no  authority — CoUen  v.  Wright[lS57]  ^ 
and  Firhank  v.  Hvmphr&ya  [1886]. ^ 
SmotU  V.  IWery  [l842]  '  is  an  older  case 
pointing  the  other  way,  but  it  has  been 
recently  observed  upon. 

[Kekewich,  J. — There  is  no  case  made 
out  here  except  against  Mr.  Starkey.] 

Swinfen  Eady^  Ji.C,,  P,  0.  Zaiorence, 
K.G,^  and  tStewart'Smith,  for  the  third- 
party  defendants. — The  defendant  W.  J. 
Starkey  is  not  liable  to  the  bank.  The 
law  as  laid  down  in  Collen  v.  Wright  ^ 
and  Firbank  v.  Humphreys^  is  not  dis- 
puted. The  question  is  whether  an 
agent  who  honestly  believes  that  he  is 
authorised  to  act  for  a  principal,  but 
without  in  fact  having  that  authority,  is 
necessarily  liable  where  there  has  been 
CO  wrong  or  omission  of  right  on  his 
part.  This  is  a  case  where  a  person 
believes  that  he  has  authority,  and  pro- 

(1)  27  L.  J.  Q.B.  216 ;  8  E.  &  B.  647. 

(2)  66  L.  J.  Q.B.  57 ;  18  Q.B.  D.  64. 

(3)  12  L.  J.  Ex.  357 ;  10  M.  &  W.  1. 


duces  a  document  which  he  believes  gives 
him  that  authority,  and  the  other  side 
take  steps  to  ascertain  that  the  signature 
to  the  document  is  genuine.  In  such  a 
case  there  is  no  warranty.  The  bank  did 
not  rely  upon  Mr.  Starkey's  alleged  war- 
ranty or  representation,  but  enquired  for 
themselves,  and  acted  upon  their  own 
investigations.  That  does  not  conflict 
with  Collen  v.  Wright  *  or  with  PoUiill  v. 
WaOer  [i832].* 

[KsKBWiCH,  J.,  referred  to  Beattie  v. 
Fburj/  {Ijord)  [l872],^  which  was  cited 
with  approval  in  Halboi  v.  Lena  [1900].®] 

The  case  of  Smout  v.  Ilbery,^  which 
was  adversely  commented  on  as  to  one 
point  in  Ualhot  v.  Lens^^  may  be  sup- 
ported, in  part  at  any  rate.  There 
is  no  repoited  case  where  a  person, 
acting  under  a  power  of  attorney,  pro- 
duced to  a  person  who  has  an  oppor- 
tunity of  testing  the  signatures  for  him- 
self, has  been  held  liable  for  breach  of 
implied  warranty.  The  bank  here  knew 
all  that  Mr.  Starkey  knew,  and  had  more 
means  of  testing  the  genuineness  of  the 
signatures. 

No  reply  was  called  for. 

Kekewich,  J. — This  is  a  case  of  con- 
siderable importance,  affecting  a  very 
large  class  of  persons*  It  affects  the 
whole  class  of  brokers  and  bankers,  and 
also  other  large  bodies  who  are  concerned 
in  transfers  of  stocks  and  shares,  such  as, 
for  instance,  large  railway  companies. 
But,  to  my  mind,  the  whole  question  is  a 
very  simple  one  of  law,  and  of  law  only. 
The  £Ebcts  are  really  common  to  both 
parties.  There  is  no  dispute  about  them. 
The  law  which  I  have  to  apply  is  laid 
down  in  many  cases,  but  I  think  I  need 
only  refer  to  one  or  two.  I  take  the 
statement  from  the  judgment  given  by 
Mr.  Justice  WOles  in  Collen  v.  Wright  ^ : 
^'  I  am  of  opinion  that  a  person,  who 
induces  another  to  contract  with  him  as 
the  agent  of  a  third  party  by  an  un- 
qualified assertion  of  his  being  authorised 
to  act  as  such  agent,  is  answerable  to  the 
person  who  so  contracts  for  any  damages 
which  he  may  sustain  by  reason  of  the 

(4)  1  L.  J.  K.B.  92;  3  B.  &  Ad.  114. 
(6)  41  L.  J.  Ch.  804;  L.  R.  7  Ch.  777. 
(6)  Ante,  p.  126 ;  [1901]  1  Ch.  344. 
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assertion  of  authority  being  untrue." 
That  is  explained  a  little  farther  on, 
thus  :  "  The  obligation  arising  in  such  a 
case  is  well  expressed  by  saying  that  a 
person,  professing  to  contract  as  agent 
for  another,  impliedly,  if  not  expressly, 
undertakes  to  or  promises  the  person 
who  enters  into  such  contract,  upon  the 
faith  of  the  professed  agent  being  duly 
authorised,  that  the  authority  which  he 
professes  to  have  does  in  point  of  fact 
exist."  Now,  the  same  doctrine  is 
enunciated  in  a  case  thirty  years  later — 
namely,  Firhank  v.  Humphreys^^  in  the 
Court  of  Appeal,  where  Lord  Esher 
expressed  the  doctrine  thus :  "The  rule 
to  be  deduced  is,  that  where  a  person  by 
asserting  that  he  has  the  authority  of  the 
principid  induces  another  person  to  enter 
into  any  transaction  which  he  would 
not  have  entered  into  but  for  that  as- 
sertion, and  the  assertion  turns  out  to 
be  untrue,  to  the  injury  of  the  person 
to  whom  it  is  made,  it  must  be  taken 
that  the  person  making  it  undertook  that 
it  was  true,  and  he  is  liable  personally 
for  the  damage  that  has  occurred."  The 
present  Lord  Lindley,  then  a  member  of 
the  Court  of  Appeal,  expresses  it  tersely, 
if  I  may  venture  to  say  so.  He  says: 
'*  Speaking  generally  an  action  for  dam- 
ages will  not  lie  against  a  person  who 
honestly  makes  a  misrepresentation  which 
misleads  another.  But  to  this  general 
rule  there  is  at  least  one  well-established 
exception,  viz.,  where  an  agent  assumes 
an  authority  which  he  does  not  possess, 
and  induces  another  to  deal  with  him 
upon  the  fiaith  that  he  has  the  authority 
which  he  assumes."  Then  he  said  that 
the  case  before  him  was  within  the  excep- 
tion to  the  rule. 

Now,  that  is  the  law  which,  it  seems  to 
me,  I  have  to  apply,  and  I  have  to  apply 
it  to  the  very  short  facts  of  this  case.  I 
propose  to  dispose  of  it  entirely  on  one 
point  which,  strictly  speaking,  is  not 
pleaded,  but  which  seems  to  me  to  be  &ir 
more  important  than  any  of  the  other 
points  which  are  put  forward.  In  De- 
cember, 1897,  and  on  March  8,  1898, 
Mr.  Starkey  purported  to  transfer  in  the 
bank  bool^  bank  stock  and  Consols, 
which  could  only  be  transferred  in  the 
bank  books,  and  he  signed  as  the  attorney 


for  the  transferrors.  The  transfers,  of 
course,  were  made  out  in  the  ordinary 
form  as  transferred  by  the  persons  who 
were  the  owners  of  the  stock  in  the  bank 
books.  That,  to  my  mind,  is  a  complete 
representation  by  him  that  he  transferred 
as  the  attorney  of  the  two  Olivers — in 
other  words,  that  he  is  a  person  autho- 
rised to  transfer  in  their  names.  One 
need  not  pause  to  consider  whether  that 
is  a  contract  within  the  meaning  of  CoUtn 
V.  Wright,^  which  applies  to  contract 
only,  though  I  myself  have  no  doubt  that 
the  principle  of  CoUen  v.  Wright  *  could 
not  be  confined  to  cases  of  contract  in  the 
strict  sense  of  the  word.  But  the  other 
case,  which  I  cited  mainly  for  that 
purpose,  of  Firhank  v.  Hwmphreyn^  shews 
that  the  principle  of  CaUen  v.  Wright  *  is 
applied  to  transactions  which  may  or  may 
not  be  contractual,  and  the  transaction 
in  this  case  comes  within  the  decision. 
Now,  unless  there  is  some  answer  to  that 
in  the  arguments  which  I  have  heard  on 
behalf  of  Mr.  Starkey,  it  follows  that  Mr. 
Starkey  is  liable  on  that  principle,  by  an 
implied  contract,  to  make  good  the  loss 
wMch  the  bank  has  sustained  by  acting 
on  those  transfers,  and  allowing  the  stock 
to  pass  into  the  name  of  the  other  holders, 
and  which  loss  it  has  been  ordered  to> 
make  good  in  the  present  action. 

The  first  objection  is  that  Mr.  Starkey 
behaved  honestly,  in  the  belief  that  he 
had  the  authority  of  those  principals  in 
whose  name  he  purported  to  act.  That 
he  did  honestly  believe  it,  nobody  could 
possibly  doubt,  and  he  is  acquitted  of  any- 
thing approaching  an  improper  intent. 
According  to  the  ordinary  course  of  busi- 
ness precautious  are  often  neglected  which 
might  with  advantage  and  with  a  view  to 
perfect  safety  be  taken,  but  he  says  he 
honestly  believed  it.  The  defendants' 
counsel  cited  the  cases  of  ^mout  v.  Ilbery^ 
and  PolhiU  v.  WatUr*'  as  authorities  to 
shew  that  honest  belief  excuses  him.  1 
doubt  whether  either  of  those  cases  goes- 
that  length,  but  there  is  certainly  ao 
expression  in  the  judgment  in  SnunU  v. 
Ilhery^  which  tends  strongly  in  that 
direction,  to  say  the  least.  PMiU  v. 
Watler*  I  think  may  possibly  be  ex- 
plained by  the  peculiar  character  of  the 
pleading.      I  doubt  whether  the  judg- 
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fluent  means  more  than  that  the  defendant 
would  not  be  liable  on  the  pleading  in 
that  case.  But  there  are  modem  cases 
which  have  dealt  with  the  principle,  and 
which  have  made  no  such  exception  ;  and 
•it  is  to  be  observed  that  Lord  Lindley,  in 
the  passage  which  I  have  before  quoted, 
says  that  generallj  an  action  for  damages 
will  not  lie  against  a  person  who  honestly 
makes  a  misrepresentation  which  misleads 
another,  and  then  he  makes  the  exception 
which  I  have  also  read.  It  follows  as  a 
matter  of  course  that  the  exception  covers 
the  whole  of  the  rule,  and  that  the  person 
who  honestly  makes  the  representation, 
but  so  as  to  come  within  the  exception 
that  Lord  Ldndley  lays  down,  is  liable  for 
that  misrepresentation.  But  if  that  were 
not  so  I  should  have  no  difficulty  in  say- 
ing that  these  later  cases,  apart  from  any 
direct  statement  by  any  of  the  Judges,  go 
farther  and  expound  the  law  more  fuUy 
than  it  was  expounded  in  Smout  v. 
Uhery^  and  PolhiU  v.  WaOffr,^  and  that 
the  authority  of  those  later  cases  must  be 
upheld  as  against  the  others. 

Then  the  other  objection  is  that  the 
bank  knew  as  much  as  Mr.  Starkey  knew 
himself,  or,  at  any  rate,  that  it  had  the 
means  of  knowing.  To  a  great  extent 
that  was  true.  It  is  possible,  of  course, 
that  Mr.  Starkey  might  have  taken  means 
to  verify  the  signature  of  hLs  principal  ; 
but  the  bank  might  have  had  the  means 
also.  The  answer  to  that  is  that  the  bank 
is  not  bound  to  do  anything  of  the  kind. 
How  far  the  bank  authorities  are  bound 
to  verify  the  signature  to  the  execution  of 
a  power  of  attorney  I  do  not  pause  to 
consider,  but  they  certainly  are  not  bound 
as  between  themselves  and  the  person  who 
demands  to  act  under  the  power  of  at- 
torney to  see  that  the  power  of  attorney 
has  been  properly  executed.  In  dis- 
charge of  their  public  duties  they  would 
probably  think,  as  they  always  have 
thought,  that  it  is  better  not  to  take 
the  risk  without  all  precautions  that  are 
possible,  but  they  may  throw  the  risk  on 
the  agent  who  comes,  and  leave  it  to  him 
to  justify  his  position  if,  unfortunately,  it 
is  necessary  to  do  so.  Then  it  is  said  that 
all  this  was  known  to  these  stockbrokers, 
Mid  it  is  the  practice  of  stockbrokers  to 
i^ly  on  the  bank,  who,  as  they  know. 


take  these  precautions.  A  great  deal  that 
the  bank  does  in  that  way,  as  explained 
by  the  witnesses,  \a  obviously  a  work  of 
supererogation,  and  they  are  not  bound 
to  do  it ;  and  they  are  certainly  not  bound 
to  tell  the  stockbroker,  and  as  a  matter  of 
fELct  they  do  not  do  so,  because  one  witness, 
who  was  a  member  of  the  committee  of 
the  Stock  Exchange,  was  very  careful  to 
say  that  he  only  knew  of  what  was  done 
externally.  He  does  not  know,  the  bank 
does  not  tell  him,  and  the  bank  would 
not  be  right  in  telling  him,  all  that  takes 
place  within  the  walls  of  the  bank  itself. 
That  is  no  excuse. 

According  to  the  authorities,  Mr. 
Starkey  has  honestly  misrepresented  a 
fact — he  has  honestly  misstated  that  he 
was  the  duly  authorised  agent  of  the  two 
stockholders,  for  the  purpose  of  trans- 
ferring those  stocks.  It  is  unfortunate 
for  him  that  it  turns  out  to  be  untrue ; 
but  according  to  the  law,  as  settled  by  the 
cases  to  which  I  have  referred,  he  is  liable 
for  that  misrepresentation  in  point  of 
fact. 

The  bank,  however,  has  not  been 
content  only  to  sue  Mr.  Starkey,  who 
executed  the  transfers,  but  has  endea- 
voured to  make  liable  his  two  partners ; 
and  although,  of  course,  it  does  not  matter 
a  whit,  because  Mr.  Starkey  no  doubt 
acted  as  one  of  the  firm,  and  if  he  is  liable 
no  doubt  that  will  set  itself  right  as 
between  himself  and  his  partners — still 
I  have  to  consider  whether  any  relief  can 
be  granted  against  the  others.  To  my 
mind  the  others  were  improperly  made 
defendants,  and  I  do  not  think  any  relief 
can  be  granted  against  them. 

Mr.  Starkey  and  his  two  partners 
together  applied  for  a  power  of  attorney. 
They  all  three  made  a  misrepresentation, 
and  they  all  three  would  be  liable;  but 
what  is  the  action  which  we  are  consider- 
ing?— I  am  treating  it  as  if  it  were 
an  entirely  independent  action,  as  perhaps 
it  strictly  ought  to  have  been,  though  we 
are  conveniently  disposing  of  it  on  what 
is  called  a  third-part.y  notice.  It  is  an 
action  on  an  implied  warranty  ;  and  all  the 
cases  lay  down,  without  exception,  that 
the  remedy  against  the  person  who  has 
purported  to  act  as  agent  when  he  had  no 
authority,  is  on  that  impUed  warranty 
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which  has  injured  the  plaintiff;  and  in 
the  action  you  can  only  recover  those 
damages  which  have  been  suffered  by 
reason  of  the  breach  of  the  implied  war- 
ranty, or  implied  contract.  Even  if  you 
could  maintain  an  action  technically 
without  alleging  and  proving  the  damages 
incurred,  at  any  rate  you  would  get  no 
relief.  It  is  impossible  to  suggest  that 
the  application  alone  did  the  bank  any 
harm,  or  caused  it  any  injury  at  all. 
The  application  was  made  for  the  power, 
and  the  power  was  issued.  It  might  very 
well  have  stopped  there.  [His  Lordship 
then  recapitulated  the  subsequent  steps.] 
There  was  no  warranty  there  which  led 
to  any  damages,  and  no  damages  could 
possibly  be  recovered.  But,  besides  that, 
we  have  the  transfer  ticket,  signed  in  each 
case  by  Starkey  and  one  of  his  partners — 
the  one  who  was  the  other  attorney  in 
the  power.  It  is  quite  impossible  to  sue 
for  damages  on  that.  It  appears  to  me 
that  an  action  founded  on  these  represen- 
tations which  are  the  only  real  cases  of 
misrepresentation  which  are  alleged  in 
the  statement  of  claim,  must  inevitably 
fail.  The  statement  of  claim  does  not  in 
terms  state  that  the  transfer  was  executed 
by  this  gentleman  as  attorney,  but  I  think 
he  is  liable  on  that  ground.  Mr.  Starkey 
must  pay  to  the  bank  all  that  the  bank  is 
bound  to  pay  to  the  plaintiff  in  the  original 
action,  including,  of  course,  the  costs  which 
it  has  been  ordered  to  pay,  and  also  the 
costs  of  this  third-party  notice. 


Solicitors — Hores,  Pattisson  &  Bathurst,  for 
plaintiff;  Freshfields  8c  Williams,  for  the 
bank;  Morley,  Shirreff  &  Co.,  for  third 
parties. 

\Reported  hy  O.  Ma  can,  Esq., 
Ba  rrigter-at'ZaJv, 


[IN  THE   CHANCERF  DIVISION  AND  IN 
THE  COURT  OF  APPEAL.] 

Buckley,  J. 

1901. 

March  1. 

RiGBT,   L.J.  /"COLLISON        V, 

Vaughan  Williams,  L.J.         warren. 
Stirling,  L.J. 

March  20. 

Practice — Interlocutory  Belief — Motion 
for  Injunction  by  Defendant  before  Counter- 
claim— Relief  Arising  from  Same  Cause 
of  Action — Contract — Mandatory  Injunc- 
tion to  Restrain  Interference  with  Occupa- 
tion of  House. 

Where  an  action  is  brought  by  a  plain- 
tiff relying  on  a  cause  of  action—for  ex- 
ample, a  contract — cmd  the  defendant 
wants  relief  arising  from  the  same  cause  of 
action — not  necessarily  the  same  reUef—he 
may  by  motion  in  the  same  action,  before 
counterclaim  delivered,  obtain  interlocutory 
relief  until  the  trial. 

Where  the  plaintiff,  the  proprietor  of  an 
hotel,  had  executed  a  deed  of  assignment  of 
all  his  property  to  a  trtutee  for  the  benefit 
of  his  creditors,  and  had  been  retained  a» 
manager  by  the  trustee  under  a  power  in 
that  behalf  contained  in  the  deed,  and  sub- 
sequently dismissed,  the  Court,  at  the  in- 
stance of  the  trustee  of  the  deed,  the  defen- 
dant in  the  action,  granted  an  injunction^ 
to  restrain  the  plainUff  until  the  trial  from 
interfering  toith  or  disturbing  the  trustee 
in  his  occupation  of  the  hotel. 

Spurgin  v.  White  (2  Giff.  47Z)  followed. 

Motion. 

On  August  31,  1899,  the  plaintiff,  who 
was  the  proprietor  of,  and  was  carrying 
on  business  at  the  Norfolk  Mansions 
Hotel,  W^igmore  Street,  London,  executed 
a  deed  of  assignment  for  the  benefit  of 
his  creditors,  and  thereby  assigned  to  the 
defendant,  as  trustee,  all  his  personal 
property  except  the  leases  under  which 
the  hotel  was  held  (which  had  already 
been  charged  as  a  collateral  security  in 
fiivour  of  another  person),  upon  trust  as 
long  as  the  trustee  should  think  fit  to 
carry  on  the  hotel  business,  with  power  to 
sell  (with  certain  consents),  and  in  the 
meantime  to  engage  the  servioes  of  the 
plaintifi^  who,  with  his  wife  and  family. 
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should  during  such  eugagement  be  en- 
titled to  reside  aud  board  on  the  premises, 
as  manager  of  the  hotel,  at  a  salary  of 
100^.  per  annum,  payable  monthly.  The 
deed  contained  a  covenant  by  the  plaintiff 
to  execute,  if  called  upon,  all  deeds  neces- 
sary for  vesting  the  leaseholds  in  the 
defendant  or  a  purchaser,  and  in  the 
meantime  to  hold  them  as  trustee  for 
such  purposes  sa  the  defendant  and  the 
committee  of  inspection,  who  were  parties 
to  the  deed,  should  direct. 

On  February  11,  1901,  the  defendant 
-wrote  to  the  plaintiff,  stating  that,  owing 
to  his  continued  habits  of  intemperance, 
the  committee  of  inspection  had  instructed 
the  defendant  to  summarily  dismiss  the 
plaintiff  from  the  management  or  control 
of  the  hotel,  and  that  he  was  to  accept 
this  intimation  as  final  notice  of  his  dis- 
missal, that  from  that  date  his  services 
-were  no  longer  required,  and  that  he  was 
requested  forthwith  to  leave  the  premises. 
With  this  notice  the  defendant  sent  the 
plaintiff  the  amount  of  wages  then  due, 
and  one  month's  wages  in  lieu  of  notice. 

The  plaintiff  refused  to  leave  the  pre- 
mises, and  on  February  16  issued  the 
writ  in  the  action  against  the  defendant, 
claiming  a  declaration  that  he  was  entitled 
to  be  engaged  as  manager  pursuant  to  the 
deed  of  August  31,  1899,  at  a  salary  of 
100/.  per  annum,  and  that  plaintiff,  his 
wife  and  family,  were  entitled  to  reside 
and  board  on  the  hotel  premises;  and 
asking  that  the  trusts  of  the  deed  might 
be  carried  out  so  far  as  might  be  neces- 
sary having  regard  to  such  declaration ; 
an  injunction,  and  damages  for  breach  of 
trust. 

On  February  23,  the  defendant,  before 
delivering  a  counterclaim,  gave  notice  of 
motion  in  the  action  for  an  injunction  to 
restrain  the  plaintiff,  his  servants  or 
agents,  his  wife  or  any  member  of  his 
family,  until  the  trial  of  the  action  from 
remaining  in  or  upon  the  hotel  premises ; 
and  for  an  injunction  to  restrain  the 
plaintiff  until  the  trial  of  the  action  from 
in  any  way  interfering  with  the  conduct 
or  management  of  the  business  of  the 
hotel. 

The  defendant,  in  his  affidavit  in  sup- 
port o£  the  motion,  alleged  that  he  in- 
tended to  ask  by  counterclaim  for  similar 


relief  to  that  sought  by  the  notice  of 
motion. 

It  was  alleged,  and  substantially  ad- 
mitted, that  the  plaintiff  was  almost 
habitually  intoxicated. 

Aatburi/y  K.C,  and  Harold  Simmons,  for 
the  motion. 

Israel  Davis,  for  the  plaintiff. — ^The 
motion  is  misconceived.  A  defendant 
cannot  before  delivering  a  counterclaim 
obtain  an  injunction  on  motion,  except  in 
relation  to  a  matter  arising  out  of  or 
incidental  to  the  relief  sought  by  the 
plaintiff  in  the  action — Carter  v.  Fey 
[1894].*  The  relief  here  sought  by  the 
defendant  is  not  in  relation  to  a  matter 
arising  out  of  or  incidental  to  the  relief 
sought  by  the  plaintiff,  but  is  a  distinct 
relief.  The  defendant  in  effect  asks  for  a 
mandatory  injunction  to  expel  the  plain- 
tiff from  the  premises.  There  is  no 
precedent  for  such  an  order  being  made  in 
the  case  of  a  person  dismissed  for  drunken- 
ness where  no  damage  to  the  business  is 
proved  to  have  been  thereby  occasioned. 

Astbury,  K.C.,  in  reply. — Spurgin  v. 
White  [l860]^  is  an  authority  that  the 
Court  will  grant  a  mandatory  injunction 
in  a  case  like  the  present. 

Buckley,  J.,  after  stating  the  fieu^ts 
and  holding  that  the  charge  of  intoxica- 
tion was  proved,  continued :  The  first 
question  is  whether  the  defendant  is 
right  in  moving  in  the  action.  In  1876 
Jessel,  M.B.,  held  in"  Sargant  v.  Read 
[l876]  ^  that  a  defendant  in  a  partnership 
action  might,  before  judgment,  apply  for 
an  injunction  and  a  receiver,  notwith- 
standing that  the  plaintiff  had  already 
served  notice  of  motion  for  the  like 
purpose.  The  basis  of  that  decision  was 
that  where  an  action  is  brought  by  the 
plaintiff  relying  on  a  cause  of  action  and 
the  defendant  wants  relief  arising  from 
the  same  cause  of  action — not  necessarily 
the  same  relief — he  may  by  motion  in 
the  action,  before  counterclaim  delivered, 
obtain  that  relief.  In  Carter  v.  Fey,^  a 
case  in  which  the  defendant  ineffectually 
tried  to  move  in  the  action,  the  principle 

(1)  63  L.  J.  Ch.  723;  [1894]  2  Ch.  641. 

(2)  2  Giff.  473. 

(3)  45  L.  J.  Ch.  206;  1  Ch.  D.  600. 
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I  have  stated  was  held  by  the  Court  of 
Appeal  to  be  the  true  one.  Lord  Justice 
Lindley  says  :  **  The  defendant's  claim  is 
not  for  any  relief  arising  out  of  or  inci- 
dental to  the  relief  sought  to  be  obtained 
by  the  plaintiff  in  his  action.  In  this 
respect  the  case  differs  from  SargarU  v. 
Read,^  which  was  an  action  for  dissolution 
of  a  partnership  and  for  taking  the  part- 
nership accounts,  and  Sir  G.  Jessel  there 
held  that  the  defendant  was  entitled  to 
give  a  cross- notice  of  motion  in  the  plain- 
tiff's action  for  the  appointment  of  a 
receiver.  It  differs  also  from  Farter  v. 
Lopea  [i877V  which  was  a  partition  action, 
and  there  tne  defendant  was  held  entitled 
to  move  for  a  receiver  for  the  protection 
of  the  property."  I  understand  the  Lord 
Justice  in  that  passage  to  mean  that 
if  the  defendant's  claim  is  for  anything 
arising  out  of  or  incidental  to  the  relief 
claimed  by  the  plaintiff  he  is  entitled  to 
move  in  the  action.  Lord  Justice  Lopes 
says :  **  The  question  is  this — whether  the 
defendant  can  move  for  an  injunction 
against  the  plaintiff  without  filing  a 
counterclaim  or  issuing  a  writ  in  a  cross- 
action.  In  my  opinion,  he  can  in  some 
cases,  but  only  in  cases  where  the  defen- 
dant's claim  to  relief  arises  out  of  the 
plaintiff's  cause  of  action,  or  is  incidental 
to  it."  And  Lord  Justice  Davey  says: 
^'  In  my  opinion,  it  must  be  relating  to 
or  arising  out  of  the  relief  sought  in  the 
action  which  is  before  the  Court,  and  that 
any  other  injunction  cannot  properly  be 
granted  in  the  abtion."  I  ask  myself 
what  in  this  case  is  the  cause  of  action  on 
which  the  plaintiff  is  suing?  It  is  the 
contract  contained  in  this  deed  of  arrange- 
ment. He  affirms  that  as  the  result  of 
that  contract  he  is  entitled  to  be  employed 
as  manager  of  the  hotel.  What  is  the 
defendant's  cause  of  action  1  It  is  identi- 
cally the  same  thing  from  the  opposite 
point  of  view.  He  negatives  the  plaintiff's 
claim  to  be  employed,  and  claims  to  prevent 
him  from  interfering  with  the  manage- 
ment. In  that  state  of  things  I  think  he 
is  entitled  to  move  in  the  plaintiff's 
action. 

It  is  a  novelty  to  me  that  an  order 
can  be  obtained  to  restrain  anybody  from 

(4)  7  Ch.  D.  368. 


remaining  in  a  house,  which  is  of  course 
equivalent  to  a  mandatory  order  npoa 
him  to  go  out.  But  I  have  been  referred 
to  a  case  of  Spurgin  v.  TTAite,*  where  Vice- 
Chancellor  Stuart  granted  an  iojaDction 
to  restrain  the  defendant  till  further 
order  from  acting  as  agent  or  manager  of 
the  plaintiff  society,  or  from  disturbing, 
hindering,  or  molesting  the  plainti£&or 
their  agents  in  the  possession  or  enjoy- 
ment of  the  said  house,  etc.,  or  in  carry- 
ing on  the  business  and  objects  of  the 
said  society  at  the  said  house — that  is, 
from  interfering  with  the  plaintiffs'  pos- 
session of  the  house ;  and  the  order 
contained  words  giving  the  defendant 
the  right  to  use  two  rooms,  with  a  right 
of  access  to  other  rooms  for  the  purpose 
of  removing  his  stock  and  property.  So, 
as  I  read  t^t,  an  injunction  was  gianted 
to  restrain  the  defendant  from  inter- 
fering with  the  possession  of  persons 
who  said  that  he  was  there  wrongfully. 
That  appears  to  me  to  be  a  precedeut  for 
an  order  which  I  am  prepared  to  make 
which  will  have  the  effect  of  restraining 
the  plaintiff  from  remaining  in  possession 
of  the  premises,  which  are  not  vested  in 
him,  but  in  the  defendant.  I  will  grant 
an  injunction  to  restrain  him  from  in- 
terfering with  or  disturbing  the  defendant 
in  his  possession  and  occupation  of  the 
hotel;  and  secondly,  from  in  any  way 
interfering  with  the  conduct  or  manage- 
ment of  the  business ;  but  I  shall  direct 
that  the  first  part  of  the  order  be  not 
enforced  for  a  fortnight. 

The  plaintiff  appealed,  and  the  appeal 
was  heard  on  March  20,  the  operation  of 
the  injunction  having  been  suspended  till 
that  date. 

Israel  Davie,  for  the  appellant,  urged 
the  same  arguments  as  in  the  Court  below, 
and  cited,  in  addition,  Todd  v.  KeUage 
[1852]  *  and  Lawler  v.  Linden  [l876],*  as 
to  the  notice  to  which  the  plaintiff  was 
entitled. 

Aatburyf  K.C.,  and  Harold  Simmone^ 
for  the  respondent,  were  not  called  on. 

(5)  22  L.  J.  Ex.  1 ;  8  Ex.  151. 

(6)  Ir.  R.  10  C.L.  188. 


Digitized  by 


Google 


Vol.  70  ] 


CHANCEBY  DIVISION. 


385 


CoLusoN  V,  Warren,  App. 

Right,  L. J. — ^This  is  an  appeal  from  an 
interlocutory  order  of  Mr.  Justice  Buckley, 
which  amounts  to  this :  That  the  plaintiff 
is  restrained  from  interfering  with  the 
trustee  of  a  creditor's  deed  in  his  occupa- 
tion of  a  hotel ;  and  the  question  really  is, 
How  does  the  plaintiff  happen  to  be  on 
the  premises  1 — in  what  capacity  and  on 
what  terms  can  he  claim  to  be  there? 
The  answer  is  perfectly  plain.  He  was 
the  manager — the  removable  manager — 
of  the  hotel.  Under  the  creditor's  deed 
the  trustee  had  power  to  engage  him  as 
manager,  and  that  is  coupled  with  the 
provision  that  during  such  engagement 
the  plaintiff,  together  with  his  wife  and 
family,  shall  be  entitled  to  remain  in 
certain  rooms  in  the  basement  of  the 
hotel.  That  is  the  foundation  of  the 
plaintiff's  claim.  He  is  not  claiming  to 
be  there  as  freeholder  or  in  any  other 
capacity.  That  being  so,  I  conceive  that 
there  is  no  ground  whatever  on  which  he 
can  support  his  claim  to  remain  there. 
He  has  been  dinniissed  from  the  post 
of  manager  by  the  trustee,  and  there- 
upon his  right  to  remain  on  the  premises 
comes  to  an  end.  Without  going  further 
into  the  arguments  which  have  been 
addressed  to  us,  in  my  opinion  Mr.  Justice 
Buckley  was  quite  right  in  granting  the 
injunction,  and  this  appeal  must  be  dis- 
missed with  costs. 

Vaughan  Williams,  L.  J.,  and  Stirling, 
L.  J.,  concurred. 

Appeal  diamiaaed. 


Solicitors— W.  Gipps  Kent,  for  appellant ; 
Lewis  Davis,  for  respondents. 

IReported  hy  W,  Icimey  Cook 
and  A.  Cordery,  I^qs., 
Barriaters-at-Laiv, 


Vo^.70.— Chano. 


[IN  THJB  COURT  OF  APPBAL.J 
RiGBT,  L.J.  ^ 

Vaughan  Williams,  L.  J.  I    oosta  rica 
Stirling,  L.  J.  >     railway 

1901.  I    V,  FORWOOD. 

Feb.  19,  20,  21,  22,  26.   J 

Company  —  Director  —  Fiduciary  Cha- 
racter— Partner  or  Shareholder  in  Concern 
Contracting  toith  Company — FroJU  Ac- 
quired— ArticUe  of  Aaaociation, 

Artidea  of  oMociation  of  a  company  pro- 
vided thai  the  rulea  therein  eontained  aa  to 
the  vacation  of  the  office  of  a  director  if  he 
woe  concerned  in  the  profita  of  any  con- 
tract urith  the  company  without  aetting 
forth  in  writing  the  nature  of  hia  intereat 
ahould  be  aubject  to  the  exception  that  *'  no 
director  ahcUl  vacate  hia  office  by  reaaon  of 
hia  being  a  member  of  any  .  .  .  company^ 
or  partnerahip  which  haa  entered  into  oon- 
tracta  with,  or  done  any  work  for,  the 
compoffiy ;  or  by  reason  of  hia  being 
intereated,  either  in  hia  ir^dividual  capacity 
or  aa  a  member  of  any  company  ,  .  .  or 
partnerahip,  in  any  adventure  or  under- 
taking in  which  the  company  may  alao  have 
an  intereat,**  with  a  proviaion  in  reaped  oj 
voting  which  prevented  his  vote  being 
counted  in  auch  a  case  : — Held,  that,  having 
regard  to  the  above  article,  a  director  was 
not  liable  to  account  for  projita  ariaing  out 
of  contracta  with  another  company  or 
partnerahip  in  which  he  waa  a  ahareholder 
or  partner  to  the  knowledge  of  the  company, 

Deciaion  of  Lord  Katberley,  L.O.,  in 
Imperial  Mercantile  Credit  Association  v, 
Coleman  (40  L.  J.  Ch.  262 ;  L.  R.  6  Ch. 
^5S)followed. 

Deciaion  of  Byrne,  J.  (69  L.  J.  Ch. 
408;  [1900]  1  Oh.  756),  affirmed. 

Appeal  from  decision  of  Byrne,  J. 
(69  L.  J.  Ch.  408;  [1900]  1  Ch.  766). 

The  plaintiffs,  the  Costa  Bica  BaOway 
Co.,  Lim.,  claimed  a  declaration  that  the 
defendant,  Sir  Arthur  Forwood,  as  a 
director  of  the  plaintiff  company  from  the 
incorporation  thereof  until  February  29, 
1896,  was  liable  to  account  to  the  plain- 
tiffs for  all  profits  made  by  the  Atlas  Co., 
the  firm  of  Leech,  Harrison  &  Forwood, 
the  managers  of  the  said  company,  and 
the  firm  of  Pim,  Forwood  &  Keliock,  the 
agents  of  that  company  in  New  York,  or 
2D 
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altematiyelj  for  all  profits  received  by 
himself  as  a  shareholder  in  the  Atlas  Oo., 
and  as  a  member  of  the  said  partnership 
firms,  from  or  in  connection  with  or  by 
means  of  a  contract  referred  to  as  the 
'* banana  contract"  and  an  agreement 
referred  to  as  the  "  syndicate  agree- 
ment." 

The  defendant,  Sir  A.  Forwood,  died  on 
September  27,  1898,  and  an  order  was 
made  that  the  proceedings  in  the  action 
should  be  carried  on  against  his  executors. 

The  facts  were  as  follows :  For  several 
years  prior  to  1884  Minor  Cooper  Keith 
worked,  under  a  lease  from  the  Govern- 
ment of  the  Republic  of  Costa  Rica,  a 
railway  of  about  seventy-one  miles  in 
length  from  the  port  of  Limon  on  the 
Atkntic  to  Carillo  in  the  interior  of  the 
country.  By  a  contract  or  concession 
made  on  April  21,  1884,  and  other  con- 
tracts between  the  Republic  of  Costa  Rica 
and  Minor  Cooper  Keith,  he  undertook 
to  construct  and  equip  certain  new  rail- 
ways, and  to  equip,  repair,  and  alter  the 
then  existing  railways  of  the  republic. 
In  consideration  of  this  the  republic  con- 
veyed the  existing  lines  and  the  new  lines 
when  constructed,  with  their  equipment 
and  appurtenances,  to  Keith  for  the  period 
of  ninety-nine  years  from  the  completion 
of  the  new  lines,  together  with  a  grant 
of  800,000  acres  of  Government  lands,  on 
certain  conditions,  including  a  provision 
for  the  formation  of  a  company  to  take 
over  the  concession  on  completion  of 
the  railways.  Keith  was  also  the  owner 
of  banana  plantations  and  the  largest 
grower  of  bananas  in  Costa  Rica.  The 
natural  market  for  the  bananas  was  the 
United  States.  The  railway  from  Carillo 
to  Port  Limon  connected  the  banana- 
growing  district  with  the  port  of  limon, 
whence  the  bananas  were  shipped  to  New 
York  and  New  Orleans.  The  defendant, 
the  late  Sir  Arthur  Fovwood,  was  the 
principal  shareholder  in  the  Atlas  Steam- 
ship Co.,  which  had  steamers  running 
from  Port  Limon  to  New  York.  This 
company  was  managed  by  the  6rm  of 
Leech,  Harrison  &  Forwood  (of  which 
firm  Sir  Arthur  Forwood  was  a  member), 
who  were  paid  by  a  percentage  on  the 
earnings  of  the  Atlas  Co.  Messrs.  Phipps 
&  Co.  were  owners  of  a  line  of  steamers 
running  from  Port  Limon  to  New  Orleans. 


In  the  month  of  April,  1886,  terms  were 
arranged  between  Keith,  the  Atlas  Co., 
and  Phipps  <i?  Co.  with  regard  to  the 
carrying  on  of  the  banana  trade,  and 
three  agreements  were  entered  into,  two 
of  which  were  executed  on  May  19,  1886, 
and  the  third  on  June  21,  1886. 

The  plaintifis,  the  Costa  Rica  Railway 
Co.,  Lim.,  were  incorporated  on  April  26, 
1886. 

By  an  agreement  dated  May  19, 1886, 
which  was  called  the  "  construction  agree- 
ment," made  between  the  plaintiff  com- 
pany and  Keith,  Keith  agreed  to  transfer 
to  the  company  the  concession  and  pre- 
mises above  mentioned,  to  construct, 
complete,  and  equip  the  railways  and 
works  therein  comprised  within  a  maxi- 
mum period  of  three  years  and  nine 
months  from  the  date  of  the  contract, 
and  to  pay  interest  upon  the  first  mort- 
gage debentures  of  the  company  until 
the  railways  should  have  been  completed 
and  taken  over  by  the  company  ;  and 
in  consideration  of  the  premises  Keith 
was  to  be  entitled  to  the  whole  of  an 
intended  issue  of  first  mortgage  deben- 
tures and  second  debentures  of  the  com- 
pany, and  so  much  of  the  share  capital 
of  the  company  (1,800,000^.  in  amount) 
credited  as  fully  paid  as  was  not  taken 
by  the  subscribers  of  the  memorandum 
of  association  of  the  company  or  appro- 
priated to  the  Government  of  Costa  Rica 
or  the  holders  of  the  bonds  constitut- 
ing the  existing  debt  thereof  under  the 
terms  of  the  concession;  and  with  the 
view  of  raising  the  necessary  cash  capital 
for  the  execution  of  the  works  provision 
was  made  for  the  company  offering  from 
time  to  time  for  public  subscription,  as  and 
when  required  by  Keith,  the  whole  or  any 
part  of  the  first  mortgage  debentures  and 
second  debentures  and  share  capital  of 
the  company  constituting  the  considera- 
tion payable  to  Keith. 

By  an  agreement  of  the  same  date, 
which  was  called  the  "  banana  contract," 
made  between  the  plaintiff  company, 
Keith,  the  Atlas  Steamship  Co.,  and 
Messrs.  Phipps  &  Co.,  it  was  agreed  that 
the  railway  company  should  during  the 
continuance  of  the  agreement,  as  required 
by  Keith  or  his  agents,  take  up,  convey 
to  their  pier  at  Limon,  and  stow  on 
board  the  vessels  to  be  provided  by  the 
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Atlas  Co.  and  Messrs.  Phipps  all  bananas 
tendered  by  Keith.  The  agreement  con- 
tained elaborate  provisions  for  the  supply 
by  the  railway  company  of  special  trains 
for  the  traffic,  with  precedence  over  all 
other  trains  except  passenger  and  Govern- 
ment trains,  together  with  provisions  as 
to  the  delivery  and  storage  of  the  fruit, 
the  supply  by  the  railway  company  of 
berths  at  LLmon  for  the  vessels  of  the 
Atlas  Co.  and  Messrs.  Phipps  (these 
latter  being  bound  in  turn  to  supply  a 
fiufficient  number  of  vessels  for  the 
traffic),  and  as  to  the  rates  and  dues  to 
be  charged  by  the  railway  company, 
which  the  railway  company  were  gua- 
ranteed should  always  reach  a  minimum 
of  125,000  dollars  a  year.  It  was  also 
provided  that  the  responsibility  for  pay- 
ments to  the  railway  company  should,  as 
to  fruit  carried  for  shipment  on  the 
vessels  of  the  Atlas  Co.,  be  borne  by  the 
company  and  Keith  jointly  and  severally  ; 
as  to  fruit  carried  for  shipment  on  the 
vessels  of  Phipps  &  Co.,  by  them  and 
Keith  jointly  and  severally ;  and  as  to  the 
difference  between  the  rates  payable 
under  the  agreement  and  125,000  dollars, 
by  the  three  contracting  parties  in  the 
proportions  mentioned.  It  was  further 
provided  that  during  the  continuance  of 
the  agreement  (which  was  to  come  into 
operation  upon  the  date  when  the  railway 
company  took  possession  of  the  railways, 
and  was  to  continue  for  five  years  from 
January  1,  1890,  or,  if  the  company  was 
not  then  in  possession,  for  five  years  from 
the  time  when  possession  was  obtained) 
none  of  the  special  &cilities  thereby 
provided  should  be  afforded  by  the  rail- 
way company  to  any  other  person,  firm, 
or  corporation,  nor  should  they  allow  to 
any  such  person,  firm,  or  corporation  any 
rebates  or  discounts  such  as  were  thereby 
allowed,  or  give  any  of  the  advantages  or 
privileges  which  were  thereby  granted  to 
Keith,  the  Atlas  Co.,  and  Messrs.  Phipps 
&Co. 

On  June  21,  1886,  by  an  agreement, 
called  the  "  syndicate  agreement,"  between 
Keith,  the  Atlas  Steamship  Co.,  and 
Messrs.  Phipps  &  Co.,  it  was  provided  as 
follows  by  clause  10:  "The  bananas 
shipped  ander  the  provisions  of  these 
presents  shall  be  sold  by  the  Atlas  Co. 


and  Phipps  &  Co.  respectively  in  or 
through  New  York,  and  in  or  through 
New  Orleans  respectively,  for  the  joint 
account  of  the  said  M.  C.  Keith  and  the 
Atlas  Co.  as  regards  sales  in  or  through 
New  York,  and  of  the  said  M.  C.  Keith 
and  Phipps  &  Co.  as  regards  sales  in  or 
through  New  Orleans,  and  the  gross  pro- 
ceeds of  such  sales  shall  be  dealt  with  in 
manner  following — namely,  there  shall  be 
deducted  therefrom  the  price  at  which 
the  bananas  shipped  were  sold  to  the 
party  by  whose  steamer  the  shipment  was 
made,  and  all  expenses  (except  the  amount 
paid  to  the  Costa  Rica  Railway  Co.  by 
virtue  of  the  said  agreement  of  the  19th 
day  of  May,  1886)  in  connection  with  such 
shipment,  including  charges  for  sale  {del 
Gredere\  by  the  party  by  whose  steamer 
the  shipment  has  been  made  and  for  in- 
surance as  hereinafter  mentioned,  and  the 
balance  shall  be  credited  as  to  one  half 
thereof  to  the  party  by  whose  steamer 
such  shipment  was  made,  and  as  to  the 
other  half  part  thereof  to  a  separate  fund 
to  be  called  the  surplus  fund.  Such  fund 
shall  then  be  dealt  with  in  manner  follow- 
ing— namely,  there  shall  be  debited 
thereto  the  amount  paid  to  the  Costa 
Rica  Railway  Co.  by  virtue  of  the  said 
agreement  of  the  19th  day  of  May,  1886, 
and  the  balance  thereof  shall  be  divided 
or  provided  between  or  by  the  said  M.  C. 
Keith  and  the  party  by  whose  steamer 
the  shipment  was  made  in  equal  shares.'' 

When  the  construction  agreement  was 
entered  into,  the  late  defendant  Sir 
A.  Forwood  and  a  member  of  the  firm  of 
Phipps  &  Co.  were  two  of  the  directors  of 
the  plaintiff  company,  and  the  late  de- 
fendant continued  as  a  director  until 
February,  1896.  Profits  were  earned  and 
divided  under  the  syndicate  agreement. 
No  disclosure  was  made  in  the  prospectus 
of  the  company  that  Sir  A.  Forwood  or 
Phipps  was  interested  in  the  "  construc- 
tion "  or  the  "  banana "  contracts,  nor 
was  any  declaration  of  his  interest  made 
by  Sir  Arthur  Forwood  pursuant  to 
article  81  hereinafter  stated,  but  it  was 
well  known  to  the  Costa  Rica  Railway 
Co.  that  Sir  Arthur  Forwood  was  a  large 
shareholder  in  the  Atlas  Steamship  Co. 

The  articles  of  association  of  the  Costa 
Rica  Railway  Co.  provided  as  follows  by 
2D2 
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Article  80 :  *'  No  Director  shall  vote  on 
aoy  question  in  which  he  has  a  personal 
interest  apart  from  the  Memhers  at  large." 

Article  81 :  "  The  office  of  a  Director 
shall  he  vacated :  If  he  accepts  or  holds 
any  other  office  or  place  of  profit  under 
the  company,  except  that  of  Managing 
Director,  Manager,  or  Agent  of  the  Com- 
pany :  .  .  .  If  he  is  concerned  in  or  par- 
ticipates in  the  profits  of  any  contract 
with  the  Company,  or  of  any  work  done 
for  the  Company,  without  declaring  and 
setting  forth  in  writing  the  nature  of  his 
interest,  such  declaration,  if  his  interest 
then  exists,  to  be  made  at  the  meeting  of 
the  Board  at  which  such  contract  is 
determined  on  or  work  ordered,  and  in 
any  other  case  at  the  first  meeting  of  the 
Board  held  after  the  acquisition  of  his 
interest: 

**  But  the  above  rules  shall  be  subject 
to  the  following  exceptions  :  That  no 
Director  shall  vacate  his  office  by  reason 
of  his  being  a  Member  of  any  Corporation, 
Company,  or  partnership  which  has 
entered  into  contracts  with,  or  done  any 
work  for,  the  Company ;  or  by  reason  of 
his  being  interested,  either  in  his  indi- 
vidual capacity  or  as  a  Member  of  any 
Company,  Corporation,  or  partnership,  in 
any  adventure  or  undertaking  in  which 
the  Company  may  also  have  an  interest. 
Provided  nevertheless  that  in  no  case 
shall  any  Director  having  such  interest  as 
aforesaid  vote  in  respect  of  such  agree- 
ment, contract,  work,  aidventure,  or  under- 
taking, and  if  he  or  they  so  vote,  such 
vote  shall  not  be  counted." 

Byrne,  J.,  held  that,  having  regard  to 
the*  above  article,  Sir  Arthur  Forwood's 
executors  were  not  liable  to  account  for 
profits  arising  out  of  the  "  banana  con- 
tract" or  "syndicate  agreement." 

The  plaintift'  company  appealed. 

NemlUy  K.O.,  and  Younger,  K,C.,  for  the 
appellants. — Mr.  Justice  Byrne  decided  in 
the  defendants'  favour  on  the  view  that 
Sir  A.  Forwood  came  within  the  exception 
in  article  81,  and  thought  the  case  was 
governed  by  the  decision  of  Lord  Hather- 
ley  in  Imperial  Mercantile  Credit  Associa- 
tion V.  Coleman  [l87l].^   The basisof  Lord 

(1)  40  L.  J.  Ch.  262;  L.  R.  6  Ch.  658.  Re- 
Tcrsed  in  U.L.  [i873],  42  L.  J.  Ch.  644  ;  L.  R. 
6  H.L.  18?. 


Hatherley's  decision  in  that  cajse  was  that 
the  articles  by  implication  provided  that 
the  director  should  not  vacate  his  seat  ii 
he  disclosed  his  interest,  and  therefore  be 
was  entitled  to  make  the  profit.  The 
House  of  Lords  reversed  the  decision  on 
the  ground  that  there  had  been  no  suffi- 
cient disclosure  to  entitle  the  director  to 
the  benefit  of  that  construction  of  the 
articles.  The  necessity  for  full  disclosure . 
in  such  cases  is  a  matter  of  general  prin- 
ciple— see  per  Lord  Cairns — and  dis- 
closure is  obviously  contemplated  by  the 
provision  in  article  81  of  the  present 
articles,  which  expressly  provides  that 
the  director's  vote  shall  not  be  counted  iq 
such  a  case.  The  defendant  therefore  has 
not  brought  himself  within  the  exception. 
The  obligation  of  partners  not  to  benefit 
themselves  at  the  expense  of  their  co- 
partners is  treated  in  Lindley  on  Pofriner- 
ship  {6th  ed.),pp.  316-325,  citing  Benileu 
V.  Craven  [1853],^  Lock  v.  Lipiam  [i854l,* 
and  other  cases  which  shew  how  strict  the 
rule  is. 

Apart  from  article  81 ,  the  case  is  clearly 
within  the  general  principle  that  a  director 
must  account  for  a  secret  profit,  since  the 
defendant  participated  in  the  profits  of 
the  banana  contract  under  the  syndicate 
agreement  relating  to  the  sale  of  the 
bananas,  which  could  not  be  sold  without 
the  banana  contract  relating  to  their 
carriage. 

Levett,  K,C.,  Stoivftn  Eady,  K,C. 
(Bremner  with  them),  for  the  respon- 
dent.— The  case  is  not  within  the  general 
principle  at  all.  If  the  banana  contract 
is  a  &ir  one,  the  appellants  cannot  claim 
to  share  in  the  {MX)fits  after  the  carriage 
is  ended — White  v.  City  of  London  Brewery 
Co.  [1889],^  Dean  v.  M  Dowell  [l878],* 
Aas  V.  Benham  [l89l],®  and  Russell  v. 
Austwick  [lS26]J 

The  banana  contract  was  a  railway 
contract,  and  a  railway  contract  only. 
What  happened  to  the  bananas  after 
their  carriage  over  the  line  is  not  material. 
The  railway  company  did  not  carry  on  the 
shipping  business. 

(2)  18  Beav.  75. 

(.3)  4  Ir.  Ch.  188. 

(4)  58  L.  J.  Ch.  85.1,  857;  42  Ch.  D.  237,242. 

(6)  47  L.  J.  Ch.  537  ;  8  Ch.  D.  345. 

(6)  [1801]2Ch.  244.  255. 

(7)  1  Sim.  52. 
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The  real  object  of  article  81  was  to 
enable  the  compaDj  to  secure  directors 
with  a  wide  commercial  interest.  They 
wished  to  get  the  double  advantage  of 
business  brought  in  by  directors  and  the 
Judgment  of  independent  directors.  This 
miction  is  seeking  to  gain  something  which 
was  deliberately  foregone  by  the  articles. 

Seville,  K.C.,  in  reply. — The  claim  made 
is  under  the  law  as  exemplified  in  Parker 
V.  M'Kenna  [i874],®  Burton  v.  Wookey 
Jl822],9  AWion  Steel  and  Wire  Co,  v. 
MarHn[lS7by^  and  BrayY.  Ford  [l895]^^ 
i^per  Lord  Herschell),  and  the  cases 
iiiready  cited.  Sir  A.  Forwood  put 
himself  in  a  position  in  which  his  duty 
4ind  interest  conflicted.  lie  must  there- 
fore be  liable  unless  he  can  bring  him- 
45elf  within  the  exceptions  in  article  81. 
He  was  bound  to  disclose  his  whole  in- 
terest, and  there  is  no  distinction  between 
<the  disclosure  necessary  by  a  trustee,  and 
that  required  of  him  under  article  81 — 
Dunne  v.  English  [i874]  ^^  and  BaUieon  v. 
ffobaon  [i896].**  The  other  directors 
were  not  fully  aware  of  his  interest — they 
did  not  know  of  the  syndicate  agreement. 
That  agreement  does  not  come  within  the 
eaving  proviso  in  the  article  at  all,  because 
the  company  was  not  a  party  to  it.  Leech, 
Harrison  &  Forwood  were  not  parties  to 
4my  contract  with  the  company. 

RiGBT,  L.J. — This  is  an  action  brought 
by  the  Costa  Rica  Railway  Go.  against 
the  late  Sir  Arthur  Forwood,  and  con- 
tinued, since  his  death,  a^tiinst  his  exe- 
cutors. The  object  of  the  action  is,  to 
obtain  an  account  from  the  executors  of 
Sir  Arthur  Forwood  in  respect  of  profits 
made  in  a  company  known  as  the  Atlas 
Steamship  Co.,  Lim.,  and  a  firm  known 
as  Leech,  Harrison  &  Forwood — profits 
which  were  obtained  out  of  a  business 
consisting  of  the  exportation  of  bananas 
from  Port  Limon,  which  was  the  limit  of 
the  Costa  Rica  Railway  Co.'s  railway,  to 
New  York  and  to  New  Orleans  respec- 
tively ;  the  ground  being  that  Sir  Arthur 

<8)  44  L.  J.  Cb.  4t5 ;  L.  B.  10  Ch.  96. 

(9)  6  Madd.  367. 
(10)  46  L.  J.  Ch.  173  ;  1  Ch.  D.  580. 
<l  1)  66  L.  J.  Q  B.  213, 217 ;  [1896]  A.C.  44, 51. 
(12)  L.  B.  18  Bq.  624. 
<13)  66  L.  J^.  Ch.  eeS;  f  1896]  2  Ch.  403. 


Forwood,  as  undoubtedly  he  was  in  a 
fiduciary  position  towardis  the  company 
(being  from  its  commencement  down  to 
some  time  in  the  year  1896  a  director), 
had  made  profits  which  he  had  not  dis" 
closed  to  the  company. 

Now,  I  begin  by  saying  that  the  equit- 
able principle  upon  which  a  man  in  a 
fiduciary  relation,  who  makes  what  would 
be  called  "  secret  profits  "  is  bound  to  give 
them  up  to  the  principal  for  whom  he  is 
acting,  is  a  most  salutary  one,  and  a  most 
general  one;  and  I  hope  that  nothing 
either  in  this  case  or  in  any  other  case 
will  &11  from  me  that  would  in  any  way 
infringe  upon  that  principle.  Many  people 
think  it  a  hard  principle.  To  those  who 
have  had  experience  in  such  matters,  it 
appears  to  be  necessary,  because  it  is  the 
only  way  in  which  you  can  make  sure 
that  people  will  do  their  duty  under  dr- 
cumstauces  of  unusual  difficulty.  It  does 
not  depend  upon  fraud,  and  there  is  no 
imputation  made  in  this  case  of  anything 
like  fraudulent  conduct  on  the  part  of  Sir 
Arthur  Forwood ;  but  it  does  not  in  the 
least  follow  that,  with  perfect  honesty  of 
purpose,  he  may  not  have  done  something 
which,  without  his  being  aware  of  it, 
would  be  contrary  to  principle,  and  for 
which  he  must  be  made  liable.  [His 
Lordship  stated  the  effect  of  the  contracts.] 

We  must  see  what  the  provisions  of  the 
articles  were.  [His  Lordship  referred  to 
article  80.]  That  is  a  very  general  clause ; 
it  is  not  so  specific  as  that  which  follows, 
but  it  is  not  without  importance.  That 
appears  to  me  to  shew  that  a  director  in 
this  company  may  have  interests  not  in 
common  with  the  members  at  large.  But 
if  he  has  them,  he  must  not  vote ;  and  I 
take  it  that  if  he  does  vote,  he  will  not 
get  any  benefit  from  the  rule,  but  will  be 
bound  by  the  general  equity  which  charges 
a  fiduciary  agent  with  the  concealed  profits 
that  he  makes.  But  the  article  which  is 
most  important  is  article  81,  providing 
for  the  contingencies  on  which  the  office 
of  director  shall  be  vacated.  [His  Lord- 
ship read  the  earlier  parts  of  article  8  LI 
That  is  a  perfectly  general  clause;  and 
there,  again,  I  assume  that  if  a  director 
were  concerned  or  participated,  and  did  not 
make  a  sufficient  declaration  in  writing, 
he  would  be  liable  under  the  equitable 
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rule.  But  that  rule  is  subject  to  an  ex- 
ception— "  That  no  Director  shall  vacate 
his  office  by  reason  of  his  being  a  member 
of  any  Corporation^  Company,  or  partner- 
ship which  has  entered  into  contracts 
with,  or  done  any  work  for,  the  Company." 
That  is  a  very  wide  provision  indeed. 
The  subject-matter  of  the  section  being 
the  vacation  of  the  office  of  a  director,  it  is 
stated  that  no  man  shall  vacate  his  office 
by  reason  of  his  being  a  member  of  any 
corporation  or  company,  or  a  partner  in 
any  firm  that  has  entered  into  contracts 
with  the  company. 

Now  prima  fadCy  dealing  with  the  case 
of  the  Atlas  Co.,  it  would  appear  that 
that  exception  was  made  for  the  purpose 
of  excluding  altogether  any  interest  what- 
ever which  Sir  Arthur  Forwood  could 
take  as  a  shareholder  in  the  company — I 
shall  have  a  word  afterwards  to  say  about 
Leech,  Harrison  &  Fi»rwood ;  but  if  the 
Atlas  Co.  had  entered  into  a  contract — 
namely,  the  banana  contract^and  if  it 
was  intended  to  saddle  Sir  Arthur  For- 
wood with  liability  by  reason  of  his  being 
a  shareholder  in  the  Atlas  Co.,  this  clause 
would  have  to  be  got  over.  True  it  is  the 
clause  does  not  go  on  to  say,  "  but  such 
director,  as  such,  may  enter  into  any  con- 
tracts ";  but  I  think  it  was  admitted  by 
counsel  on  behalf  of  the  railway  company 
— and  in  this  Court,  at  any  rate,  it  could 
not  be  in  question — that  if  Sir  Arthur 
Forwood  is  within  the  exception,  he  wodld 
be  permitted  to  take  the  profits  I  think 
it  is  plain  myself  that  he  is  within  that 
exception  so  far  as  his  interest  in  the 
Atlas  Co.  is  concerned,  and  I  think,  with- 
out relying  unduly  on  the  admission  of 
the  railway  company,  we  must  come  to 
that  conclusion  even  if  there  were .  no 
such  admission,  because  undoubtedly  in 
the  case  of  ImpericU  JIfwcaTUile  Credit 
Association  v.  Coleman,^  which  was  the 
case  most  relied  on  on  both  sides  in  this 
ease,  Lord  Chancellor  Hatherley  so  held. 
His  decision,  if  not  overruled,  would  bind 
us.  Being  a  Court  of  co-ordinate  juris- 
diction, we  should  follow  that,  and  we 
should  be  bound  by  it.  So  I  think 
counsel  for  the  plaintiffs  was  not  going 
one  jot  beyond  what  he  was  entitled  to  do 
in  this  Court  at  any  rate,  although  Lord 
Cairns,  when  the  case  came  before  the 


House  of  Lords,  did  say  that  he  would  ac- 
cept the  ruling  of  Lord  Hatherley  on  that 
point  without  affirming  it — ^meaning  that 
upon  a  future  oocafiion  he  would  or  he  might 
think  fit  to  have  it  reconsidered.  However, 
so  far  as  I  know,  and  so  far  as  attention 
was  called  to  it,  it  must  now  be  taken  as 
binding  on  this  Court.  That  being  so,  in 
the  case  of  the  Atlas  Co.,  Sir  Arthur 
Forwood  being  a  shareholder  in  that  com- 
pany, I  hold  that,  so  far  as  his  interest  i& 
concerned,  the  case  is  concluded.  The 
appellants  can  have  no  account  of  shares 
of  the  Atlas  Co.  held  by  him.  Still  less 
can  they  have  what  they  seek  by  the 
action— an  account  of  all  the  profits  of 
the  Atlas  Co.  In  that  respect  the  case  is 
fundamentally  different  from  the  case  of 
Imperial  Mercantile  Credit  AssocioHon  v. 
CoUman,^  There  the  article  within  which 
Coleman  sought  to  bring  himself  was 
couched  in  these  words  as  &r  as  material 
— that  the  director  must  declare  his 
interest.  All  that  Coleman  did  was  to 
say  he  had  an  interest ;  and  though  Lord 
Chancellor  Hatherley  was  satisfied  with 
that,  yet  in  the  House  of  Lords  they  were 
not  satisfied.  Lord  Chelmsford,  who  de- 
livered the  first  judgment,  equally  with 
Lord  Cairns,  who  delivered  judgment 
afterwards,  held  that  to  declare  his  interest 
meant  to  explain  and  set  forth  what  that 
interest  was ;  and  there  had  been  no  such 
declaration  on  the  part  of  Coleman.  Of 
course,  in  one  view  he  had  declared  his 
interest  to  the  two  officer^  of  the  company ; 
but  the  noble  and  learned  Lords  were  not 
satisfied  that  was  so  as  a  matter  of  fact^ 
and,  moreover,  they  said  that  if  he  had 
declared  his  interest  he  must  declare  it  to 
the  directors  and  not  to  the  officers  of  the 
company.  Here,  instead  of  the  interest 
taken  by  a  member  of  the  company 
involving  the  interests  of  the  company,  it 
is  quite  plain  the  interest  of  the  com- 
pany is  intended  to  cover  and  safeguard 
the  interest  of  the  shareholders.  So  far, 
therefore,  as  I  myself  am  concerned,  I 
hold  that  there  can  be  no  account  of  the 
interest  taken  by  the  Atlas  Co.  or  even  of 
the  interest  taken  by  Sir  Arthur  Forwood 
as  a  shareholder. 

But  it  is  said  that  the  case  is  different 
with  regard  to  Leech,  HJarrison  &  For- 
wood, inasmuch  as  they  never  entered 
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into  a  contract  with  the  company  at  all — 
which  appears  to  be  true.  Then  is  the 
case  really  different — ^that  is  to  eay,  does 
the  case  of  Leech,  Harrison  <fe  Forwood 
involve  a  member  of  the  firm  in  the 
liability  to  account  quite  independently 
of  their  ever  having  made  a  contract 
with  the  railway  company?  I  think  it 
does  not.  AU  the  profits  that  could  be 
taken  by  the  Atlas  Co.  appear  to  me  to 
be  ooverod  by  what  I  have  read  already. 
Those  profits,  however  large  they  might 
be,  would  not  involve  Sir  Arthur  Forwood 
in  a  liability  to  account.  Leech,  Harrison 
&  Forwood  had  no  other  position.  They 
were  acting  as  the  agents  or  the  servants 
of  the  company,  and  whatever  they  made 
out  of  the  proodeds  of  the  banana  specula- 
tion would  be  merely  a  deduction  from 
what  otherwise  would  have  gone  to  swell 
the  profits  of  the  Atlas  Co.  And  I  cannot 
see  that,  upon  any  principles  of  equity  or 
any  mode  of  supporting  the  rule,  there 
can  be  any  ground  for  saying  that  the 
Atlas  Co.  being  entitled  to  make  what- 
ever profits  they  could,  large  or  small, 
without  being  involved  in  liability  in 
respect  of  them,  the  interest  of  Leech, 
Harrison  &  Forwood,  which  was  perfectly 
well  known  in  general  to  the  railway 
company — for  they  knew  perfectly  well 
that  Sir  Arthur  Forwood  was  a  member 
of  that  firm  who  were  the  managers  of  the 
bosiiiess  of  the  Atlas  Co. — can  be  relied  on 
for  making  Sir  Arthur  Forwood  liable. 
That  appears  to  me  not  in  any  way  a 
justifiable  conclusion.  I  consider,  there- 
fore, that  as  regards  these  profits  that  are 
alleged  to  have  been  made  by  Sir  Arthur 
Forwood — and  it  is  not  of  course  denied 
that  he  did  make  profits  as  a  shareholder 
in  the  Atlas  Co. — he  was  protected,  and 
intended  to  be  protected,  by  the  clause  I 
have  read  from  the  articles  of  association ; 
and  as  to  profits  made  as  a  member  of 
Leech,  ELarrison  &  Forwood,  it  must  neces- 
sarily follow  he  was  protected  because  the 
Atlas  Co.  were  at  liberty  to  make  any 
profits.  I  should  go  further  than  that  if 
necessary.  I  should  say  that  the  Costa 
Rica  Railway  Co.'s  directors  knew  as  well 
then  as  we  do  now  that  the  company  and 
firm  were  to  make  profits.  No  attempt  has 
been  made  to  shew  that  Sir  Arthur 
Forwood  ever  did  what  was  contrary  to 


the  articles  of  association.  No  attempt' 
has  been  made  to  shew  he  voted  about  the 
contracts.  He  said  himself,  in  contra- 
diction to  a  statement,  that  he  never  had 
so  voted,  and  I  assume,  therefore,  he  never 
did  vote ;  and  I  hold  that  as  a  shareholder 
in  the  Atlas  Co.  and  as  a  partner  also  in 
Leech,  Harrison  &  Forwood,  he  is  not 
liable  within  the  meaning  of  the  articles. 
The  judgment  of  the  learned  Judge  below 
is  right  and  the  appeal  ought  to  be 
dismissed. 

Vaughan  Williams,  L.J. — I  also 
think  this  appeal  ought  to  be  dismissed. 
I  do  not  know  that  I  should  add  anything 
to  what  has  fallen,  from  Lord  Justice 
Rig^y»  with  which  I  entirely  agree,  if  it 
had  not  been — first,  that  there  have  been 
urged  before  us  with  great  persistency 
on  behalf  of  the  respondent  arguments  to 
which  I  cannot  at  all  assent ;  and  I  wish 
to  make  it  quite  clear  that,  although  I 
think  this  appeal  ought  to  be  dismissed,  it 
is  not  upon  those  grounds  that  were  so 
much  urged  on  us  during  a  portion  of  the 
argument  for  the  respondents.  Then, 
secondly,  there  is,  in  addition  to  that, 
another  reason  why  I  wish  to  add  a  word 
or  two,  and  that  is,  because  I  think  I 
ought  to  express  shortly  what  my  view  is 
of  the  effect  of  the  contracts  which  have 
been  discussed  in  this  case. 

Qoing  back  to  the  arguments  which 
have  been  urged  upon  us,  I  do  not  suppose 
that  it  was  intended  directly  to  question 
the  stringency  of  the  rule  which  does  not 
allow  directors,  trustees,  agents,  or  others 
standing  in  a  fiduciary  relation  to  enter 
into  engagements  conflicting,  or  which 
might  possibly  conflict,  with  the  interest 
of  those  whom  they  are  bound  to  protect. 
But  although  no  actual  question  was 
raised  as  to  that,  it  seemed  to  me  that 
really  a  great  deal  of  the  argument 
suggebted  things  of  this  sort :  '*  If  Sir 
Arthur  Forwood  was  interested  in  a  way 
which  made  it  impossible  to  deny  that  he 
might  possibly  have  an  interest  which 
might  conflict  with  his  duty,  yet  it  would 
be  wrong  to  hold  him  accountable  here, 
because  it  really  would  not  be  fiur  to  do 
so,"  or  '^because  really  the  company  of 
which  he  was  a  director  has  lost  nothing,'' 
or  "  because  the  profit  which  he  has  earned 
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here  ia  really  a  profit  which  could  not  he 
earned  by  the  company."  As  I  under- 
stand it,  a  whole  series  of  partnership 
cases  was  read  to  us  in  order  to  shew  that 
a  partner  could  not  be  responsible  for 
profits  which  his  firm  could  not  have 
gained.  All  I  can  say  is,  that  it  seems 
to  me,  without  going  at  length  into 
authorities,  that  there  is  no  sort  of 
ground  for  any  such  contention.  There 
is  one  case  which  was  not  cited  during 
argument,  and  which  there  was  perhaps 
no  need  to  cite,  because  there  was  ample 
other  authority  to  the  same  effect,  but 
which  I  am  going  to  refer  to  for  one 
moment  for  what  I  may  call  a  text- book 
reason — that  is  to  say,  that  you  find  in  the 
headnote  an  admirable  summary  of  the 
law,  and  when  you  come  to  look  at  the 
speeches  of  the  noble  Lords,  you  will  find 
that  every  word  of  the  headnote  is  jus- 
tified by  their  speeches.  I  am  referring 
to  the  case  of  Aberdeen  Railway  v. 
JBlaikie  Brothers  [l864].i*  It  is  stated  so 
shortly  there,  that  I  think  it  would  not 
be  undesirable  to  read  passages  from  that 
headnote :  ''  It  is  a  rule  of  universal 
application  that  no  Trustee  shall  be 
allowed  to  enter  into  engagements  in 
which  he  has,  or  can  have,  a  personal 
interest,  conflicting,  or  which  may  possibly 
conflict,  with  the  interests  of  those  whom 
he  is  bound  by  fiduciary  duty  to  protect. 
So  strictly  is  this  principle  adhered  to, 
that  no  question  is  allowed  to  be  raised  as 
to  the  fairness,  or  unfiGiirness,  of  the  trans- 
action ;  for  it  is  enough  that  the  parties 
interested  object.  It  may  be  that  the 
terms  on  which  a  Trustee  has  attempted 
to  deal  with  the  trust  Estate,  are  as  good 
as  could  have  been  obtained  from  any 
other  quarter.  They  may  even  be  better. 
But  so  inflexible  is  the  rule  that  no 
inquiry  into  that  matter  is  permitted." 
As  I  understand,  the.rule  is  a  rule  to  pro- 
tect directors,  trustees,  and  others  against 
human  nature  by  providing  that  if  they 
choose  to  enter  into  contracts  in  cases  in 
which  they  have,  or  may  have,  a  conflict- 
ing interest,  the  law  will  denude  them  of 
ail  profits  they  make  thereby,  and  that 
notwithstanding  the  fact  that  there  may 
not  seem  to  be  any  reason  of  fiurness  why 
the  profita  should  go  into  the  pockets  of 
(14)  I  Maoq.  H.L.  461. 


their  ceetuis  que  truet^  and  although  the 
profits  may  be  such  that  their  ceetuis  que 
trust  could  not  have  earned  them  at  all. 
I  may  say,  with  reference  to  that  last 
point,  that  there  is  a  recent  and  direct 
decision  that  the  fact  that  the  profits 
could  not  have  been  earned  by  the  eeiiui 
que  trust  is  wholly  immaterial,  and  that  is 
the  case  of  Boston  Deep-Sea  Fishing  and 
Ice  Co.  V.  Ansell  [isss].** 

I  should  like  to  preface  my  observations 
also  by  saying  this :  that  counsel  for  the 
appellants  perfectly  satisfied  me  by  the 
authority  of  the  case  of  Dunne  v.  Etiglish,^^ 
that  if  the  liability  of  the  director,  or 
trustee,  or  agent  to  account  depends  upon 
disclosure,  the  diflolosure  must  be  a  full 
disclosure,  and  that  it  is  not  suflicient 
for  the  person  in  a  fiduciary  capacity  to 
say  :  *^  I  gave  you  fully  sufficient  informa- 
tion to  put  you  upon  enquiry."  And  I 
suppose,  moreover,  that,  generally  speak- 
ing, it  would  not  be  sufficient  for  the 
director  of  a  company  to  shew  that,  as 
between  himself  and  his  brother  directors, 
the  whole  matter  was  above-board.  I 
think  that  that  was  established  by  a  case 
of  Albion  Steel  and  Wire  Co.  v.  Martin.^^ 

But,  starting  with  all  those  propositions, 
I  have  come  myself  most  unhesitatingly 
to  the  conclusion  that  Sir  Arthur  Forwood 
has  not  been  brought  by  his  transactions 
with  the  Costa  Rica  Railway  Co.  within 
the  operation  of  the  wholesome  doctrines 
to  which  I  have  been  referring.  [His 
Lordtihip  examined  the  facts  of  the  case, 
and  continued  :]  Now  one  has  not  really 
to  question  in  this  case  whether  apart 
from  the  articles  there  is  anything  to 
relieve  Sir  Arthur  Forwood  from  any 
liability  to  account  which  he  might  have 
as  director  in  respect  of  what  I  will  call, 
for  shortnes"',  secret  profits.  This  matter 
is  dealt  with  in  the  80th  and  8 1st  articles, 
and  it  is  not  disputed  really  in  this  case, 
nor  in  fact  in  other  caces,  that  if  there 
are  articles  of  this  sort  and  the  director 
can  shew  that  that  which  he  did  is  autho 
rised  by  the  articles — can  shew,  in  other 
words,  that  the  company  have  by  their 
relation  with  him,  as  established  by  the 
articles,  waived  their  right  to  have  his 
imbiasHod  voice  in  every  matter,  waived 
their  right  to  have  him  abstain  from 
(15)  39  Ch.  D.  839. 
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patting  himself  in  a  position  where  he 
might  have  conflicting  interests — that  the 
director  would,  according  to  the  decision 
of  Lord  Hatherley  in  Impei'ial  Mercantile 
Credit  AsaociaHanv.  Colimam^  he  entitled 
to  rely  upon  the  articles  as  justifying  his 
action  and  thus  escape  the  liability  to 
account.  I  propose,  therefore,  to  ask 
myself  whether,  in  this  case,  it  has  been 
established  that  that  which  was  done  by 
Sir  Arthur  Forwood  does  come  within 
the  authority  of  these  articles.  The  judg- 
ment of  Mr.  Justice  Byrne  is  that  it  does 
come  within  the  articles,  and  I  agree 
with  Mr.  Justice  Byrne.  I  may  say  in 
passing,  before  I  express  what  my  view 
of  the  construction  of  the  article  is,  that 
I  make  nothing  of  the  use  of  the  word 
''exception"  here;  I  read  the  latter 
clauses  of  article  81  as  articles  each  of 
which  is  really  subject  to  the  other. 
There  is  an  affirmative  statement  that  in 
certain  cases  the  office  of  a  director  shall 
be  vacated,  and  there  is  also  an  affirma- 
tive statement — which,  whether  you  call 
it  an  exception  or  not,  seems  to  me  to 
make  no  difference,  because  it  will  not 
narrow  in  my  opinion  its  ambit — which 
says  that  the  happening  of  certain  things 
shall  not  cause  him  to  vacate  his  office  as 
director.  As  I  understand  it,  if  he  brings 
himself  within  the  article  which  is  called 
the  exception,  the  result  is  that  if  his 
conduct  is  covered  by  it  he  will  not  only 
not  vacate  his  office,  but  he  cannot  be 
called  upon  to  account  for  the  profits. 

Now,  that  being  so,  it  is  said  that  if  he 
\&  concerned  in  or  participates  in  the 
profits  of  any  contract  with  the  company 
ivithout  declaring  and  setting  forth  in 
writing  the  nature  of  his  interest,  such 
declaration,  if  his  interest  then  exists,  is 
to  be  made  at  the  meeting  of  the  board  at 
which  such  contract  is  determined  on, 
and  in  other  cases  at  the  first  meeting  of 
the  board  after  the  acquisition  of  his 
interest.  Here,  if  you  take  the  banana 
contract  as  it  stands,  it  seems  to  come 
within  that  clause  of  article  81.  It  has 
been  admitted  there  has  been  no  declara- 
tion or  setting  forth  in  writing  of  the 
nature  of  Sir  Arthur  Forwood's  interest. 
But  then  comes  the  subsequent  clause: 
^  That  no  Director  shall  vacate  his  office 
Ijy  reason  of  his  being  a  member  of  any  Cor- 


poration, Company,  or  partnership  which 
has  entered  into  contracts  with,  or  done 
any  work  for,  the  Company."  I  take  the 
view  that  Mr.  Justice  Byrne  did  of  the 
effect  of  the  use  of  the  past  tense  "  has 
entered ''  there ;  and  it  seems  to  me  really 
perfectly  plain  that  this  banana  contract 
is  a  contract  entered  into  with  the  com- 
pany within  the  meaning  of  this  clause ; 
and  it  seems  to  me  also  perfectly  plain 
that  Sir  Arthur  Forwood  is  here  really 
not  liable  to  vacate  his  office  or  to  account 
for  profits  by  reason  of  his  being  a  member 
of  the  Atlas  Co.  The  banana  contract 
and  the  membership  of  Sir  Arthur  For- 
wood in  the  Atlas  Co.  seem  to  be  exactly 
the  cases  provided  for  by  this  clause ;  and 
I  did  not  understand  that  the  contrary 
was  very  strenuously  argued  by  the  appel- 
lants  here.  They  seem  to  admit  that,  in 
so  £etr  as  profits  flowed  from  the  contract 
actually  entered  into  between  the  com- 
pany and  the  shipowners  and  Mr.  Keith, 
it  fell  within  the  clause,  and  that  Sir 
Arthur  Forwood  could  not  have  been 
called  on  to  vacate  his  office,  and  there- 
fore was  not  liable  to  account.  [His 
Lordship  further  dealt  with  the  facts,  and 
continued :]  Under  those  circumstances  it 
seems  to  me  that  it  is  absolutely  plain 
that  the  Costa  Rica  Railway  Co.  had 
every  disclosure  which  was  material  to 
them  to  know  with  reference  to  the 
interest  of  their  director  and  any  conflict 
of  duty  that  might  arise  from  his  interest. 
They  did  know  in  truth  and  in  fact 
the  nature  of  his  interest ;  they  did  know 
what  he  was  doing  for  Keith  ;  and  they 
did  know  perfectly  well  that  he — or  rather 
that  the  Atlas  Co.,  of  which  he  was  a 
shareholder,  because  it  was  more  remote 
than  that — was  to  be  remunerated  for  the 
services  they  rendered  and  the  obligations 
which  they  undertook. 

With  regard  to  Leech,  Harrison  k 
Forwood,  it  seems  to  me  that  if  the  tree 
stands,  the  branch  stands.  If  once  you 
arrive  at  the  conclusion  that  Sir  Arthur 
Forwood  is  not  accountable  for  the  profits, 
how  can  he  be  accountable  for  a  deduction 
from  the  profits?  It  is  stated  that  Sir 
Arthur  Forwood,  as  a  member  of  the  firm 
of  Leech,  Harrison  &  Forwood,  who  were 
the  ships'  husbands  of  the  ships  of  the 
Atlas  Co.,  was  to  get  a  percentage  of 
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5  per  cent,  on  the  groes  eaminfi^s  of  the 
Atlas  Co.  But  if  we  once  came  to  the 
conclusion  that  Sir  Arthur  Forwood  is 
not,  as  shareholder,  responsible  for  his 
interest  in  the  gross  earnings  of  the  Atlas 
Co.  (and  that  is  the  conclusion  we  do 
come  to),  how  can  we  hold  that  Sir  Arthur 
Forwood  is  responsible  for  his  interest  in 
the  percentage  which  had  to  be  deducted 
from  those  earnings  and  paid  to  the  ships' 
husbands  ? 

Stibliko,  L.J. — I  wish  to  state  very 
shortly  the  reasons  which  have  led  me  to 
come  to  the  same  conclusions  as  the  Lords 
Justices. 

The  plaintiffs  launched  their  case  rely- 
ing on  a  well-known  rule  of  equity  whidb, 
I  agree,  is  not  to  be  infringed  upon  in 
any  way.  I  will  state  that  rule  for  the 
present  purpose  as  being  this — that  if  a 
person,  while  holding  a  fiduciary  position 
and  acting  in  that  capacity,  makes  a  profit 
without  fully  disclotdng  his  interest  to 
those  persons  towards  whom  he  stands  in 
such  a  relation,  he  must  account  to  them 
for  that  profit.  That  is  the  rule  on  which 
the  plaintiffs  rely.  The  main  contention 
of  the  defendants  is  this — that,  although 
that  is  true,  still,  where  the  persons  to 
whom  there  is  a  fiduciary  relation  are  sui 
juria^  and  there  is  no  unfair  dealing,  that 
rule  may  be  relaxed  or  even  be  abrogated; 
and  the  main  question  in  this  case  is, 
whether  such  abrogation  or  relaxation  has 
taken  place.  The  defendants  say  that 
that  is  to  be  found  in  articles  of  associa- 
tion of  the  company.  [His  Lordship  re- 
ferred to  article  81.]  Now  Mr.  Justice 
Byrne  has  held,  in  accordance  with  the 
view  expressed  by  Lord  Hatherley,  that 
although  this  clause  only  refers  to  the 
vacating  of  the  office  of  director,  it  also 
extends  to  a  relief  from  the  rule  in  equity 
to  which  I  have  referred  so  fer  as  the 
exception  prevails,  and  with  that  I  agree. 

The  question  then  comes  to  this — 
whether  there  is  found  here  an  exception 
applicable  to  the  present  case;  and  I  think 
it  is  found  in  the  clause  I  have  read : 
'^No  Director  shall  vacate  his  office  by 
reason  of  his  being  a  member  of  any  Cor- 
poration, Company,  or  partnership  which 
has  entered  into  contracts  with,  or  done 
any  work  for,  the  Company."    Stopping 


there,  it  seems  to  me  that  the  effect  of 
that  clause  is  to  exonerate  a  director  who 
fulfils  the  conditions  from  making  any 
disclosure  beyond  that  of  stating  that  he 
is  a  member  of  a  corporation,  company,  or 
partnership  with  which  the  contracts  have 
been  entered  into.     In  the  present  case 
the   late    Sir    Arthur    Forwood    was   a 
director  of  the   plaintiff   company,  and 
there  is  no  question  that  he  stood  in  a 
fiduciary  relation  to  that  company.    He 
did  not  himself  enter  into  any  contract 
with  the  company,  but  he  was  a  member 
of  a  company  called  the  Atlas  Co.,  which 
did  enter  into  a  contract  with  the  plaintiff 
company.     It  seems  to    me    that,  with 
reference  to  that,  the  sole  obligation  of 
Sir  Arthur  Forwood  was,  as  I  have  stated, 
to  disclose  that  he  was  a  member  of  that 
company ;  and  that  duty  he  fulfilled,  it 
being  an  admitted  fact  in  the  case  that 
the  &ct  of  his  being  a  shareholder  and  a 
very  large  shareholder  in  the  Atlas  Go. 
was  known  to  the  directors  of  the  plaintiff 
company.     The  complaint  in  the  present 
case  is  this — ^that  though,  of  course,  the 
terms  of  the  banana  contract  were  well 
known  to  the  plaintiff  company,  yet  the 
syndicate  agreement,  which  is  the  con- 
tract annexed  to  the    banana  contract, 
was  not  disclosed  to  the  directors ;  but  it 
appears  on  the  face  of  the  banana  con- 
tract that  there  were  relations,  that  there 
must  have  been  relations,  between  Mr. 
Keith,  the  Atlas  Co.,  and  Messrs.  Phipps 
&  Co.,  who,  along  with  the  plaintiff  com- 
pany, were  parties  to  the  banana  contract. 
The  nature  of  the  interest  is  not  by  this 
clause  required  to  be  disclosed,  and  the 
arrangements  which  were  therefore  made 
for  the  remuneration  of  the  Atlas  Co.,  in 
respect  of  certain  services  which,  as  ap- 
pears by  the  banana  contract,  they  were 
to  render.  Sir  Arthur  Forwood  was  under 
no  obligation  to  disclose.   *  I  think  on 
that  short  ground,  as  regards  the  member- 
ship of  Sir  Arthur  Forwood  in  the  Atlas 
Co.,  he  was  not   under  any  liability  to 
make  any   disclosure    of  the    syndicate 
agreement,  and   therefore  must  be  ex- 
onerated from  the  relief  that  is  sought 
against  his  estate  in  the  present  action. 

But  that  was  not  the  sole  interest  bf 
Sir  Arthur  Forwood  in  these  matters. 
He  was  also  a  partner  in  the  firm  of 
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Leech,  Harrifion  &  Forwood,  and  that 
firm  acted  as  shipa'  husbands  to  the 
ships  of  the  Atlas  Oo.  For  their  ser- 
vices in  that  capacity  they  weie  re- 
munerated, as  is  stated  in  the  pleadings, 
by  a  commission  of  5  per  cent,  on  the 
gross  earnings  of  the  ships.  Now  the 
question  with  reference  to  that  seems  to 
me  to  be  this :  Was  Sir  Arthur  Forwood, 
by  reason  of  his  membership  in  that  firm, 
placed  in  a  position  in  which  his  duty 
and  his  interest  conflicted?  The  answer 
I  give  to  that  question  is  No.  If  his  firm 
had  been  remunerated  by  a  lump  sum, 
it  would  seem  to  me  to  be  scarcely  capable 
of  argument.  The  services  to  be  re- 
munerated were  those  which  took  place 
in  carrying,  or  which  were  given  in  the 
carrying,  of  bananas  from  Port  Limon  to 
New  York;  and  in  £Eict  they  were  en- 
tirely beyond  the  scope  of  the  contract 
by  which  the  bananas  were  conveyed 
firom  the  interior  of  Costa  Rica  to  the 
port.  I  say,  therefore,  that  if  the  re- 
muneration had  been  provided  for  by  a 
lamp  sum,  it  does  not  seem  to  me  that 
the  case  would  have  been  arguable  The 
only  reason  that  gives  me  any  cause  of 
doubt  is  this — that  it  is  varying  and  de- 
pendent on  the  earnings  of  the  ships; 
bot  it  depends  on  gross  earnings,  not  on 
profits,  and,  in  my  judgment,  the  fact 
that  it  is  determined  by  a  sum  which 
includes  profits  is  not  sufficient  to  make 
the  duty  of  Sir  Arthur  Forwood  as  a 
partner  in  that  firm  conflict  with  his 
duty  as  a  director  of  the  plaintiff  com- 
pany. 

Appeal  dismissed. 


Solicitors— NortoD,  Bose,  Norton  &  Co.,  for 
appellants ;  Ashurst»  Morris,  Crisp  k  Co.,  for 
reiipondents. 

lEeported  hf  A,  J.  Spencer,  Etq., 
Barrister-at'Zaw. 
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Contract — AUemative  Written  Offer  to 
Let  Property  or  Sell  Part — Acceptance  of 
Offer  to  Let—Statute  of  Frauds  {29  Car.  2. 
c.  3),  s.  4 — Tenancy  from  Tear  to  Tear — 
Specific  Performance 

WherSy  after  negotiations  for  the  letting 
of  a  certain  property  j  a  letter  signed  by  the 
agent  of  the  owner  and  containing  an 
altemative  offer  to  let  the  property  on  con- 
ditions named  therein^  or  to  sell  part  at 
the  price  therein  stated,  is  sent  to  the  in- 
tending lessee^  and  in  reply  thereto  he 
accepts  tlie  offer  of  the  property,  there  is 
evidence  of  a  concluded  contract  for  letting 
sufficient  to  satisfy  the  Statute  of  Frauds, 

Dictum  of  LoBD  Caibns,  L.O.,  in 
Hussey  v.  Payne  (48  L.  J.  Ch.  846,  849 ; 
4  App.  Gas.  311,  dl7),  foUowed. 

Specific  performance  of  an  agreement 
for  a  much  shorter  tenancy  than  a  tenancy 
from  year  to  year  unll  be  granted  in  a 
proper  case, 

Clayton  v.  Ulingworth  (10  Hare,  451) 


De  Brassac  v.  Martyn  (11 W.  R.  1020) 
approved. 

This  was  an  action  for  specific  perform- 
ance of  an  agreement  between  the  plain- 
tifi',  Mr.  Ellis  Lever,  and  the  defendant, 
Mr.  Samuel  Kiffler,  whereby  the  defen- 
dant agreed  to  let  to  the  plaintiff  certain 
premises  situate  at  Colwyn  fiay.  North 
Wales,  known  as  Min-y-don,  and  con- 
taining eight  acres  or  thereabouts,  upon 
the  terms  mentioued  in  a  letter  or  memo- 
randum dated  April  12,  1900,  addressed 
to  the  plaintiff  and  signed  by  the  defen- 
dant's authorised  agent,  and  there  was  a 
claim,  in  addition  or  alternatively  to  spe- 
cific performance,  for  damages. 

In  April,  1900,  the  plaintiff,  who  had 
let  his  own  house  on  a  tenancy  with  about 
two  years  to  run,  and  who  had  his  fur- 
niture warehoused,  was  desirous  of  rent- 
ing a  house  at  Colwyn  Bay.  The  defen- 
dant, who  was  the  owner  of  the  premises 
in  question,  being  a  house  and  grounds 
known  as  Min-y-don,  had  employed  Mr. 
J.  M.  Porter,  a  local  surveyor,  to  let  or 
sell  it.    The  plaintiff  and  Porter  got  into 
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^ommunicatioD,  and  Porter  forwarded  the 
plaintiff  particulars  of  the  property.  On 
April  11  the  plaintiff  telegraphed  to 
Poi-ter  from  Liverpool,  "  Disposed  to  rent 
Min-j-don  on  terms  provided  landlord 
will  renovate." 

On  April    12    Porter    wrote    to    the 
plaintiff  the  following  letter : 
"  lie  Min.y-don. 

"  I  interviewed  the  owner  this  morning 
and  after  a  lengthy  discussion  got  him 
to  agree  to  the  following  proposal  which 
is  firm,  and  will  be  open  for  your  con- 
sideration up  to  Thursday  next  at  12 
noon.  He  will  let  you  the  place  upon  an 
annual  tenancy  only  at  the  rent  of  one 
hundred  and  fifty  pounds  (150/.)  and  will 
allow  you  20/.  towards  decorating,  &c. 
Should  the  owner  require  possession  and 
serve  you  with  notice  to  quit  at  the  end 
of  the  second  year  he  will  allow  you  the 
sum  of  fifty  pounds  (50/.)  as  compensa- 
tion for  disturbance. 

"  Do.  Do.  Third  year  Do.  the  sum  of 
Thirty  pounds  (30/.). 

"  Do.  Do.  Fourth  year  Do  the  sum  of 
Twenty  five  pounds  (25/.). 

"  Do.  Do.  Fifth  year  Do.  the  sum  of 
Twenty  pounds  (20/.). 

<>  Immediate  possession  would  be  given. 

'*  Tenancy  to  commence  at  Midsummer 
1900. 

**He  will  sell  you  the  residence,  out- 
buildings, gardens  and  grounds,  the  whole 
<X)vering  an  area  of  four  acres  only  with 
entrance  to  Beach  Road  and  right  of  way 
over  new  road  from  Abergele  Road,  re- 
serving to  himself  the  right  to  define 
boundaries  of  the  land  included  in  the 
four  acres  ;  at  the  price  of  Five  thousand 
pounds  (5,000/.).  Mortgage  of  4,000/.  at 
4^  per  cent,  can  be  left  on.  This  pro- 
posal also  is  open  for  your  consideration 
up  to  Thursday  neit  at  noon.  The 
owner  will  not  grant  any  option  of  pur- 
chnAe  in  the  tenancy  agreement." 

The  plaintiff  called  at  Porter's  office  on 
Thursday,  April  19,  at  11.30  am.,  and 
agreed  to  accept  the  defendant's  terms, 
and  on  Porter's  suggestion  he  wrote  the 
following  letter,  which  he  then  gave  to 
Porter: 

**  Colwyn  Bay,  April  19, 1900. 
"J.  M.  Porter,  Esq. 

"  Referring  to  your  offer  of  Min-y-don 


of  the  twelfth  April,  I  hereby  accept  same 
on  the  conditions  named  therein. 

"  Ellis  Leveb." 

The  defendant  subsequently  repudiated 
the  tenancy  agreement,  and  this  action  was 
commenced  on  July  25. 

E.  P.  HevoiU,  for  the  plaintiff.— Spe- 
cific performance  ought  to  be  decreed. 
There  was  a  concluded  contract  for  the 
tenancy.  In  addition  to  the  aoceptanoe 
in  writing  there  was  a  verbal  aoceptanoe. 
Where  the  contract  is  made  out  from 
correspondence  the  Court  will  look  at  all 
tho  letters.  Fairly  construed,  the  agree- 
ment is  not  for  a  tenancy  that  could  be 
determined  at  the  end  of  the  first  year. 
The  Oourt  will  seize  hold  of  slight  indi- 
cations of  intention  in  order  to  oonstme 
agreements  of  this  kind  as  creating  a 
tenancy  for  two  years  at  least — Doe  d, 
Clarke  v.  Smarridge  riS45l  ^  and  Doe  d. 
Chadbwm  y.  Green  [1839].'  Here  the 
sliding  scale  of  compensation  for  dis- 
turbance in  the  memorandum  itself  fur- 
nishes such  an  indication  of  intention. 

But  even  if  the  tenancy  in  this  case  \a 
one  that  could  be  determined  at  the  end 
of  the  year  the  plaintiff  is  entitled  to 
specific  performance  —  De  Btomoc  v. 
Martyn  [lS63].^ 

In  Ciayion  v.  lUingvxnih  [lS53]  ^  the 
Oourt  refused  to  compel  specific  perform- 
ance of  an  agreement  for  a  tenancy  fix>m 
year  to  year  on  the  ground  that  there  was 
an  existing  agreement  that  could  be  en- 
forced at  law. 

[He  also  referred  to  Fry  en  Speejfie 
Performance  (3rd  ed.),  pp.  30,  31,  and 
Leake  on  Contracte  (3rd  ed.),  p.  965.] 

Rowden^  K,C.^  and  OaUy^  for  the 
defendant. — The  Statute  of  Frauds  is  a 
good  defence  to  this  action.  A  memor- 
andum in  writing  which  contains  two 
alternative  offers,  one  only  of  which  is  to 
be  accepted,  does  not  satisfy  section  4,  in- 
asmuch as  the  memorandum  alone  does 
not  shew  what  was  the  ultimate  agree- 
ment ;  and  it  is  necessary  to  read  the 
acceptance  if  written,  or  to  have  evidence 

(1)  14  L.  J.  Q.B.  827 ;  7  Q.B.  957. 

(2)  8  L.  J.  Q.B.  100;  9  Ad.  &  £.  658. 
(8)  11  W.  R.  1020. 

(4)  10  Hax«,  451. 
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of  the  acoeptanoe  if  oral,  in  order  to  ascer- 
tain its  terms.  The  material  terms  of  the 
bargain  must  be  evidenced  by  the  memo- 
randum itself,  and  a  mere  equivocal 
acceptance  will  not  suffice.  The  offer 
must  be  of  such  a  nature  that  it  can  be 
accepted  bj  a  simple  acceptance. 

The*  memorandum  here  which  was 
signed  by  the  defendant's  agent  does  not 
contain  the  terms  of  a  completed  agree- 
ment, and  does  not  comply  with  the 
statute — Mu/ndy  v.  Aaprey  [1880].^  It  is 
ambiguous  and  requires  evidence  to  com- 
plete it.  Consequently  the  only  evidence 
as  against  the  defendant  is  the  memo- 
randum, which  does  not  prove  what  the 
contract  was,  and  the  acceptance  which 
supplements  it,  but  which  is  not  signed 
by  the  defendant,  and  is  therefore  not 
admissible. 

If,  however,  there  is  an  agreement  for 
a  tenancy,  it  is  only  for  a  tenancy  from 
year  to  year,  and  specific  performance  will 
not  be  granted  of  such  an  agreement. 
We  rely  on  Clayton  v.  lUingworth^  on 
this  point. 

B.  P.  JSewitt  replied. 

Cur.  adv*  vulL 

Feb.  20. — Bybne,  J.,  after  stating  the 
fiusts,  continued :  It  is  clear  both  on  the 
verbal  and  the  written  acceptance  that 
the  plaintiff  accepted  the  offer  to  let. 
The  defendant  repudiated  this  acceptance. 

The  points  raised  by  way  of  defence  are 
— First,  that  there  is  no  agreement  in 
writing  or  memorandum  or  note  of  the 
terms  signed  by  the  defendant  or  his 
agent  sufficient  to  satisfy  the  Statute  of 
Frauds.  It  is  put  in  two  ways  :  It 
is  said  that  an-  alternative  offer  being 
made  the  reply  does  not  define  which 
alternative  is  accepted.  I  think  it  does  : 
there  is  an  offer  to  let  Min-y-don — that  is, 
the  house  and  the  whole  eight  acres — or  to 
sell  part  of  it.  The  acceptance  is  of  the 
offer  of  Min-y-don — that  is,  the  whole  of  it. 
There  was  but  one  offer  of  Min-y-don, 
and  that  offer  has  been  accepted.  Secondly, 
it  is  said  that,  inasmuch  as  the  letter  con- 
taining the  offer  contains  two  offers,  the 
memorandum  signed  by  defendant  does 
not  contain  the  terms,  and  it  was  argued 

(6)  49  L.  J.  Oh.  216 ;  13  Ch.  D.  855. 


that  even  if  a  man  offers  in  writing  to  sell 
Noa.  1  and  2  in  a  particular  street  or 
either  house  at  a  separate  named  price, 
and  there  is  an  acceptance  of  the  offer  so 
far  as  regards  No.  1,  the  contract  is  not 
sufficiently  evidenced  in  writing.  No 
authority  was  cited  for  this,  and  it  was 
said  that  none  could  be  produced.  I 
reserved  judgment  until  this  morning  out 
of  respect  for  the  forcibly  urged  argument 
of  counsel  on  the  point. 

The  question  being  one  about  a  con- 
tract by  letters  I  referred  to  Huney  v. 
Payne  [1879],^  which  is  the  leading  case 
on  the  subject.  I  find  that  in  that  case, 
after  negotiations  had  been  going  on  for 
the  purchase,  by  Mr.  Hussey,  of  an  estate 
belonging  to  Mrs.  Home  Payne,  that  lady 
wrote  a  letter:  *'I  cannot  accept  your 
offer  of  35,000Z.  for  my  freehold  land  at 
North  End.  ...  I  am  now  willing  to 
divide  the  difference  between  your  offer 
and  my  price,  and  I  am  prepared  to  accept 
37,500^.  for  the  entire  freehold  property, 
or  34,0O0Z.  for  the  property  without  the 
Momington  House  and  1^  acre  of 
ground."  This  letter  was  addressed 
to  Mr.  Hussey's  agent,  who  sent  the 
followiog  reply  :  '*  I  beg  to  acknowledge 
the  receipt  of  your  letter  of  the  4th  inst., 
stating  that  you  are  willing  to  accept  the 
sum  of  37,500Z.  for  the  whole  of  your  free- 
hold land  at  North  End  (including  the 
Momington  House  estate),  and  I  hereby, 
on  behalf  of  Mr.  Thomas  Hussey,  of  96 
Kensington  High  Street,  accept  your 
terms  as  above,  and  agree  to  pay  you  the 
said  sum  of  37,500^.  for  your  land  as 
aforesaid,  extending  from  Hammersmith 
Eoad  to  the  Hammersmith  Eailway, 
subject  to  the  title  being  approved  by  our 
solicitors."  Earl  Cairns,  L.O.,  said  :  '*  The 
first  two  letters  in  this  case  are  dated  the 
4th  and  the  6th  of  October."  Then  he 
read  them,  and  continued :  ''  Now  I  put 
aside  these  last  words,  *•  subject  to  the  title 
being  approved,'  for  separate  observation, 
and,  putting  them  aside,  I  should  say  that 
if  these  two  letters  were  the  only  informa- 
tion which  your  Lordships  had  upon  the 
subject— if  the  matter  had  ended  here  as 
it  began,  with  these  letters — I    should 

(6)  48  L.  J.  Gh.  8i6,  849;  4  App.  Gas.  311 
317. 
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have  been  disposed  to  say  that  there  was 
ondoabtedly  evidence  of  a  concluded  con- 
tract Bufiicient  to  satisfy  the  Statute  of 
Frauds.  There  is  property  named,  there 
is  a  price  to  be  paid,  and  there  is  the 
name  of  the  vendor  and  of  the  purchaser. 
And,  of  course,  stopping  there  again,  the 
words  which  I  have  read  would  imply 
that  the  purchase-money  was  to  be  paid 
in  the  usual  way,  namely,  as  soon  as  the 
title  to  the  land  could  be  produced  by  the 
vendor  and  a  conveyance  offered."  This 
is  a  diUum,  but  one  containing  a  clear 
expression  of  opinion  and  one  which  I  am 
content  to  follow.  It  agrees  entirely  with 
the  view  I  had  previously  formed. 

The  next  defence  was  that  specific 
performance  will  not  be  decreed  of 
an  agreement  for  a  tenancy  from  year 
to  year.  I  do  not  think  that  the 
present  is  such  an  agreement,  as  I  con- 
sider it  expresses  an  agreement  not  deter- 
minable before  the  end  of  the  second 
year.  This  point  is  from  lapse  of  time 
now  immaterial,  except  as  bearing  upon 
the  supposed  rule.  In  support  of  the  con- 
tention Clayton  v.  lUingworth  ^  was  cited. 
But  in  that  case  it  was  decided  that  there 
was  a  sufficient  agreement  in  law.  A 
memorandum  was  signed,  and  that  memo- 
randum referred  to  an  agreement  as 
entered  into  by  the  late  W.  Broadbill. 
There  appears  to  have  been  a  provision  in 
the  Broadbill  agreement  that  the  tenant 
would  pay  for  a  formal  instrument,  and 
an  action  for  specific  performance  was 
brought,  as  I  read  the  case,  for  the  pur- 
pose only  of  getting  the  formal  document 
executed  in  pursuance  of  the  agreement 
which  had  been  entered  into.  Yice- 
OhanceUor  Page- Wood  observed  in  the 
course  of  the  argument  that  the  agree- 
ment expressed  no  term  during  which  the 
tenancy  was  to  continue;  and  enquired 
whether  there  was  any  authority  to 
shew  that  this  Court  would  interfere  to 
enforce  the  specific  performance  of  an 
agreement  for  letting  from  year  to  year. 
Then  there  is  the  argument  of  counsel, 
and  the  Vice-chancellor  said  'Hhat  he 
was  not  aware  it  was  usual  to  have  a 
lease  under  seal  in  the  case  of  a  yearly 
tenancy ;  and  the  reference  to  an  agree- 
ment, to  be  paid  for  by  the  tenant,  might 
be  explained  by  the  feet,  that  the  pre- 


sent agreement  was  made  with  the  agent 
of  the  lessor,  and  not  with  the  lessor 
himself.  Equity  interposed  to  compel 
specific  performance  in  cases  where  the 
legal  remedy  was  inadequate ;  but  in  this 
case  he  did  not  see  why  the  remedy  at  law 
would  not  be  sufficient.  An  action  might 
be  brought  upon  the  agreement,  and  the  full 
terms  of  the  agreement  could  be  shewn  by 
proving  the  former  agreement  with  Broad- 
bill, to  which  it  referred,  thereby  importing 
that  agreement  into  the  agreement  before 
the  Court.  In  the  absence  of  any  authority 
for  the  interference  of  this  Court  in  such 
a  case,  he  must  dismiss  the  claim."  In 
other  words,  as  I  read  it,  the  Yioe-Chan- 
cellor,  in  the  exercise  of  his  discretion, 
held  that  it  was  an  idle  action  to  bring,  inas- 
much as  there  was  an  agreement  enforce- 
able at  law,  and  it  would  only  have  put 
the  tenant  to  the  expense  of  having  the 
second  formal  document,  which  would  be 
no  more  effectual.  In  De  BroMcx  v. 
Martyn  ^  I  think  it  is  clearly  recognised 
by  the  Court  that  the  right  to  specific 
performance  may  exist  even  in  the  case 
of  a  much  shorter  tenancy  in  a  proper 
case.  In  that  case  there  was  an  cvgi^ee- 
ment  to  take  a  house  from  February  to 
September,  1862.  The  action,  which  was 
commenced  before  the  period  had  elapsed, 
did  not  come  on  for  hearing  until  after 
the  period  had  elapsed.  The  learned 
Judge,  after  dealing  with  other  parts  of 
the  cajse,  finally  declared  '^  that  the  plain- 
tiff was  entitled,  at  the  time  of  filing  the 
bill,  to  specific  performance  of  the  agree- 
ment of  December  9,  1861 ;  but  the  term 
having  elapsed  during  which  the  agreement 
was  to  be  enforced,  the  Court  will  not 
now  decree  specific  performance.  Inas- 
much as  the  plaintiff  made  no  attempt  to 
have  the  cause  advanced,  the  Court  makes 
no  reference  as  to  damages,  but  orders 
defendant  to  return  the  100/.  [deposit]." 
In  that  case,  in  the  ordinary  course  of  the 
Court,  an  application  might  have  been 
made  to  advance  the  cause.  It  appears  to 
me  that,  although  specific  performance  is 
a  discretionary  remedy,  it  will  be  granted 
even  in  the  case  of  a  very  short  term  in  a 
proper  case. 

I  think  this  is  a  proper  case  for  grant- 
ing the  relief  asked.  There  will  be  judg- 
ment   for   specific    performance  and  an 
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enquiry  as  to  damages  in  addition,  with 
costs. 


Solicitors— Belfrage  A  Co.,  accents  for  Chamber- 
lain &  Johnson,  Llandadno,  for  plaintiff; 
Hamlin,  Orammer  k,  Hamlin,  agents  for 
Gamlin  &  Williams,  Rhyl,  for  defendant. 

[Reported  hy  W.  A.  O.  Woode,  E$q., 
Bwrrister-at'Law, 


Buckley,  J. ")  r 

1901         >  MORRISON,  In  re ; 

1^        ,\       V        MORRISON  V.  MORRISON. 

Executor  —  Adminiatration  —  FartMr- 
ship  Property — Sale  for  Shares  in  Com- 
pany to  be  Formed — Sanction  of  Court — 
Juriadiction. 

The  Court  has  no  juriadiction  to  sanction 
the  eale  of  a  teatator'a  biiaineaa  for  sharea 
or  debenturea  in  a  company  to  be  formed 
to  take  it  over. 

Crawshay,  In  re  ;  Dennis  v.  Crawshay 
(60  L.  T.  367),  followed. 

West  of  England  Bank  v.  March  (52 
L.  J.  Ch.  784 ;  23  Ch.  D.  138)  diatin- 
guished. 

Adjourned  summons. 

Martin  Morrison,    by    his  will  dated 

June  6,  1894,  devised  and  bequeathed  all 

his  real  and  personal  estate  not  therehy 

otherwise  disposed  of  to  his  trustees  upon 

trust   to  sell,  call  in,  and  convert  into 

money  the  same  or  such  part  thereof  as 

should  not  consist  of  money,  and  out  of 

the  proceeds  and  his  ready  money  to  pay 

his  funeral  and  testamentary  expenses, 

dehts,  and  legacies,  and  to  invest  the 

residue,  and  to  stand   possessed  of  his 

residuary  trust  moneys  upon  trust  to  pay 

his    wife     during     her    widowhood    an 

annuity  of  2,000Z ,  and  his  sister-in-law, 

Olive  Sutton,  during  her  life  after  her 

father's  death  an  annuity  of  lOOZ.  so  long 

as  she  remained  unmarried  ;  and  after  his 

wife's  death  or  second  marriage  to  hold 

the  trust  funds  upon  trusts  for  the  benefit 

of  his  children. 

The  will  contained  the  following  pro- 
visions: 

'^My  trustees  shall  at  the  request  of 


my  wife  carry  on  or  permit  my  wife  to 
carry  on  so  long  as  she  may  think  proper 
the  &rming  operations  carried  on  hy  me 
at  the  time  of  my  decease  without  being 
answerable  for  any  loss  occasioned  thereby 
for  a  period  of  12  calendar  months  from 
the  6th  of  April  next  after  my  death  and 
may  postpone  the  sale  and  conversion  of 
my  real  and  personal  estate  or  any  part 
thereof  (except  such  part  of  my  personal 
estate  as  may  at  the  time  of  my  death 
consist  of  the  stock  or    shares  of  any 
unlimited  Company  which   I  direct  my 
trustees  to  sell  as  soon  as  possible  after  my 
death)  for  so  long  as  they  shall  think  fit 
And  as  to  my  share  in  the  Manvers  Main 
Colliery  Company  Limited  and  Houghton 
Main  Coltiery  Company  Limited  I  hereby 
express     my   desire    without    intending 
hereby  to  control  the  discretion  of  my 
trustees  that  they  shall  continue  to  hold 
the  same  unsold  and  unconverted  and  the 
rents  profits  and  income  to  accrue  from  and 
after  my  decease  of  and  from  such  part  of 
my  estate  as  shall  for  the  time  being 
remain  unsold  and  unconverted  shall  after 
payment  thereout  of  all  incidental  ex- 
penses and  outgoings  be  paid  and  applied 
to  the  person  or    persons    and   in  the 
manner  to  whom  and  in  which  the  income 
of  the  moneys  produced  by  such  sale  and 
conversion  would  for  the  time  being  be 
payable  or  applicable  under  this  my  will 
if  such   sale    and    conversion   had  been 
actually  made  and  my  Trustees  may  let  and 
concur  in  letting  any  hereditaments  for 
the  time  being  remaining  unsold  either 
from  year  to  year  or  for  any  term  of  years 
at  such  rents  and  subject  to  such  cove- 
nants as  they  shall  think  fit  and  accept 
surrenders  of  Leases  and  tenancies  and 
generally  may  manage  the  same  in  such 
manner  as  they  shall  think  fit. 

^'In  addition  to  the  securities  autho- 
rised by  the  Trustee  Act  1893  or  any  statu- 
tory modification  thereof  my  Trustees  may 
continue  to  hold  my  present  investments 
so  long  as  they  think  fit  and  may  lay  out 
the  trust  funds  in  the  purchase  of  free- 
hold and  copyhold  estates  in  England  and 
Wales." 

The  will  contained  no  reference  to  the 
ironmasters'  business  in  which  the  testator 
was  a  partner  at  the  time  of  his  death. 
The  testator  died  on  February  1,  1900. 
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The  testator  left  him  surviving  his 
widow  and  six  infant  children. 

The  testator  at  his  death  was  the  owner 
of  a  one- fourth  share  in  the  property  and 
business  of  ironmasters,  which  he  carried 
on  in  partnership  with  four  other  persons 
under  the  style  of  the  Renishaw  Iron  Co. 
The  testator  was  the  managing  partner 
of  the  business.  The  book  value  of  the 
testator's  capital  in  the  business  on  De- 
cember 31,  1899,  was  13,374^.  28.  Sd. 

Shortly  before  the  death  of  the  testator 
arrangements  had  been  made  between 
the  partners  and  himself  for  the  sale  of 
the  partnership  assets,  property,  and 
business  to  a  company  to  be  incorporated 
under  the  Companies  Acts,  1862  to  1898, 
and  an  agreement  of  sale  had  been  pre- 
pared, but  had  not  been  actually  executed 
by  the  testator. 

By  an  agreement  dated  July  18,  1900, 
and  made  between  the  surviving  partners 
of  the  testator,  the  executors  of  his  will, 
and  a  trustee  for  an  intended  company,  the 
partners  and  the  executors  agreed  to  sell 
the  partnership  assets,  property,  and 
business  to  the  intended  company  for 
40,000  fully  paid  shares  of  11.  each  and 
20,000^.  5  per  cent,  mortgage  debenture 
stock,  being  the « whole  amount  of  the 
issue  of  such  stock.  The  agreement  was 
substantially  the  same  as  that  prepared 
for  the  testator's  signature,  with  the 
necessary  modifications  caused  by  his 
death.  The  testator  s  share  of  the  pro- 
ceeds of  sale  was  10,000  fully  paid  shares 
of  II.  each  and  5,000^.  debenture  stock. 
The  total  nominal  capital  of  the  company 
was  75,000Z.  in  H.  shares.  The  agreement 
was  conditional  upon  the  sanction  of  the 
Court  being  obtained  to  it  within  six 
months  of  its  date. 

By  an  agreement  dated  January  14, 
1901,  the  period  of  six  months  was 
extended  to  nine  months,  and  the  date  on 
which  the  property  was  to  be  taken  over 
was  altered  from  December  31,  1899,  to 
June  30,  1900. 

This  was  an  originating  summons  taken 
out  by  the  executors  of  the  will,  asking — 
first,  that  the  agreement  of  July  18, 1900, 
might  be  approved  as  a  proper  agreement 
to  be  entered  into  by  the  applicants  as 
executors  and  trustees  of  the  will;  and 
secondly,  that  they  as  such  executors  and 


trustees  might  be  authorised  to  hold  the 
shares  and  debenture  stock  of  such  com- 
pany coming  to  them  under  the  agreement 
for  so  long  as  they  should  think  fit,  as  if 
the  same  had  formed  part  of  the  testator's 
estate. 

Ingperif  K.C.f  and  J.  Fischer  WiUiams^ 
for  the  summons. — It  is  admitted  that 
there  is  no  reported  case  in  which  the 
Court  has  sanctioned  a  sale  of  a  testator's 
business  in  consideration  of  shares  and 
debentures  in  a  company  to  be  formed  to 
take  over  the  business.  But  there  have 
been  numerous  cases  in  chambers  in 
which  such  a  course  has  been  sanctioned — 
see  Low  v.  Seddon,  Stirling,  J.,  August  4, 

1890  ;  Sir  TUu$  SaU,  Bart.,  dececued,  In 
re;  Salt  v.  Wright,  Jessel,  M.R.,  July  27, 
1881  ;  and  Boycs  v.  Bollard,  Stirling,  J., 
March  25,  1895  (all  cited  in  Palmer's 
Company  Precedents  (6th  ed.),  Part  I., 
pp.  496  and  497);  Holroyd^  In  rs, 
July  26,  1887  (unreported) ;  and  BUindy 
In  re.  North,  J.,  December  19  and  21^ 

1891  (unreported). 

[BucKLEv,  J.  —  Assuming  the  ex- 
pediency of  the  proposed  arrangement, 
what  jurisdiction  have  I  to  make  the 
order  ?] 

We  put  it  on  the  ground  of  a  com- 
promise of  strict  rights — ^to  get  rid  of  a 
liability  and  to  sell  something  which  is 
unsaleable. 

[Buckley,  J.,  referred  to  West  of 
England  Bank  v.  Murch  [iSS3].>] 

The  advantage  to  be  derived  from  the 
sanction  of  the  Court  to  the  arrangement 
would  be  that  there  would  be  a  company 
which  would  relieve  the  business  from 
its  liabilities.  If  there  were  a  forced 
sale  of  the  business  it  might  not  realise 
sufficient  to  discharge  the  liabilities. 
Grawshay,  In  re;  Dennis  v.  Crawshay 
[isss],^  is  distinguishable  on  the  ground 
that  there  was  there  no  express  direction 
to  wind  up  or  continue  the  business.  In 
any  case  it  is  submitted  that,  having 
regard  to  the  numerous  cases  in  which 
orders  have  been  made,  it  ought  not  to 
be  followed. 

//.  Charlton  Hawkins,  for  the  widow 
and  six  infant  children. — It  is  very  much 

(n  52  L.  J.  Ch.  781 ;  23  Ch.  D.  138. 
(2)  60  li.  T.  357. 
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for  the  benefit  of  the  in£ints  that  the  pro- 
posed arrangement  should  be  carried  out. 
Under  the  will  the  trustees  have  a 
discretionary  power  to  postpone  the  sale 
of  the  testator's  property,  which  involves  a 
power  to  carry  on  the  business  during 
the  period  of  postponement — Crawther, 
In  re  ;  Midgley  v.  Crovjther  [1S95].'  By 
selling  to  a  company  for  shares  the 
trostees  will  in  effect  be  carrying  on  the 
business  in  a  new  and  improved  form. 

Buckley,  J.,  stated  the  facts,  and 
continued  :  In  my  opinion  I  have  not 
jurisdiction  to  approve  the  agreement. 
In  substance  it  amounts  to  one  of  two 
things — either  it  is  a  sale  and  an  in- 
vestment of  the  proceeds  in  unautho- 
rised securities,  or  it  is  an  exchange 
of  property  of  the  testator  for  other 
property  which  the  trustees  are  not 
authorised  to  hold.  Thus  stated,  it  would 
seem  plain  that  there  is  no  power  in  the 
trustees  to  do  it ;  and  therefore  no  power 
in  the  Court  in  the  general  administration 
of  the  estate  to  do  that  which,  if  done  by 
the  trustees,  would  be  a  breach  of  trust. 
It  is  said  that  many  such  orders  have 
been  made  in  chambers.  I  recollect  very 
well  the  most  prominent  instance,  that  of . 
Sir  Titus  Salt  in  1881.  It  was  a  most 
exceptional  case.  There  were  a  great 
number  of  legacies  of  very  large  amount, 
and  the  magnitude  and  nature  of  the 
property  was  such  that  it  was  impossible 
to  realise  the  assets  for  cash.  I  well 
remember  what  Sir  George  Jessel  said  in 
making  the  order  in  chambers,  but  I  will 
not  repeat  it.  There  have  been  other  un- 
reported cases  in  which  similar  orders 
have  been  made,  but  they  have  all,  I  think, 
been  what  I  may  call  benevolent  orders 
made  to  help  the  parties.  There  are  two 
reported  cases.  The  first  is  West  of 
England  Bank  v.  Mv^rch^  in  which  Mr. 
Justice  Fry  found  his  way  to  make  such 
an  order  in  these  circumstances  :  The 
testator  was  a  partner  in  a  firm  which 
was  largely  indebted  to  a  bank  and  other 
creditors,  and  the  arrangement  was  one 
by  which  his  executrix  and  the  surviving 
partner  concurred  in  a  sale  of  real  estate 
forming  part  of  the  partnership  property 
to  a  limited  company  for  casli  and  fully 
(3)  64  L,  J.  Ch.  637;  [18951  2  Ch.  66. 
Vol.  70.— Chaxc. 


paid  shares  and  debentures,  which  were 
handed  over  to  the  bank  in  satisfaction 
of  their  debt.  The,  bank  were  to  pay  all 
the  other  creditors  of  the  firm,  to  hand 
back  to  the  executrix,  the  widow,  a  sum 
of  cash  and  some  of  the  debentures,  and 
to  provide  certain  benefits  for  the  sur- 
viving partner.  Upon  a  subsequent  sale 
made  by  the  company,  the  purchaser 
raised  the  question  whether  the  executrix 
had  power  to  sell  the  property  for  a  con- 
sideration not  entirely  paid  in  money.  Mr. 
Justice  Fry  decided  the  case  entirely  upon 
section  30  of  Lord  Cran worth's  Act,  as 
being  a  compromise  with  the  creditors  of 
the  firm.  He  says  this :  **  Under  Lord 
Cranworth's  Act  she  (i.^.  the  executrix) 
had  power  to  compromise,  and  by  the 
arrangement  into  which  she  then  entered, 
she  did  compromise  any  questions  between 
herself  and  Mr.  T.  W.  Booker  (the  surviv- 
ing partner).  I  regard  the  transactions 
as  in  substance  a  compromise  by  the  execu- 
trix with  the  bank  and  with  her  deceased 
husband  s  co-partner."  The  other  case  is 
a  decision  of  Mr.  Justice  North — Crav)- 
shay^  In  re  ;  Dennis  v.  Gratoahay  ^ — in 
which  West  of  England  Bank  v.  Murch  ^ 
was  cited  and  relied  upon.  That  was  a  case 
in  which  the  testator  gave  an  annuity  to 
his  wife  and  legacies  to  trustees  for  the 
benefit  of  his  seven  daughters  and  their 
husbands  and  children,  and  he  bequeathed  - 
one  moiety  of  his  share  of  the  businesses 
carried  on  by  him  in  partnership  with  his 
two  eldest  sons  to  trustees  upon  trust  for 
his  youngest  son,  and  he  devised  and  be- 
queathed the  residue  of  his  real  and 
personal  estate  to  his  two  eldest  sons  in 
equal  moieties,  and  he  authorised  his 
trustees  to  postpone  the  realisation  of  his 
estate  and  to  carry  on  and  manage  any 
trades  or  businesses  in  which  he  might  be 
engaged  at  his  death  for  so  long  as  they 
should  think  fit.  He  settled  his  daughters' 
shares,  and  authorised  his  trustees  to 
sell  any  part  of  his  residuary  trust 
estate.  The  &cts  were  that  the  debts 
and  legacies  exhausted  the  testator's 
estate  other  than  his  busine&s ;  and  a  pro- 
posal was  made  for  the  formation  of  a 
limited  company  to  which  the  business 
should  be  sold  for  a  price  to  be  paid  in 
shares  and  debentures  of  the  company, 
and  that  these  should  be  allocated  in 
2E 


Digitized  by 


Google 


402 


OHAKCBBY  DIVISION. 


[iMi 


Morrison,  In  re. 

fiatis&ction  of  their  legacies  among  the 
persons  interested  in  the  property. 

A  petition  was  presented  for  the  sanction 
of  the  Court  to  this  scheme,  and  Mr.  Jus* 
tioe  North  said:  ''Two  questions  arise 
upon  the  application  :  first,  as  to  whether 
the  Court  has  jurisdiction  to  do  what  it  is 
asked  to  do ;  secondly,  if  so,  whether  what 
is  asked  for  is  likely  to  he  beneficial  for  the 
parties  interested.     I  am  told  there  is 
strong  evidence  on  the  second  point ;  but 
I  think  I  have  no  jurisdiction  to  sanction 
tiie  scheme,  and  the  question  whether  it 
would  be  beneficial  or  not  does  not  really 
arise."  He  then  states  the  provisions  of  the 
will  and  the  scheme  for  a  sale  to  a  com- 
pany and  the  division  of  the  shares  among 
the  members  of  the  family,  and  continues  : 
*'  I  cannot  look  upon  that  as  a  sale  to  a 
going  company,  because  what  is  proposed 
is  something  more  than  that.     It  may  be 
true  that  the  interests  to  be  given  to  the 
legatees  may  be  capable  of  being  offered 
lor  sale ;  but  it  is  clear  that  what  is  done 
by  the  scheme  is  really  to  substitute  for 
legacies  and  other  interests  in  the  testa- 
tor's estate,  interests  in  the  company  pro- 
posed to  be  formed.    What  the  testator 
provides  for  is  a  sale  of  one-half  of  his 
moiety  of  the  business,  and  he  did  not 
contemplate  it  being  retained  in  specie. 
Mr.  Everitt  says  the  powers  given  to  the 
trustees  by  the  will  are  very  large.     I 
think  they  are  large,  but  not  large  enough 
to  authorise  the  scheme  now  proposed. 
I  should  not  be  administering  the  trusts 
created  by  the  testator  if  I  consented  to 
this  scheme.     I  should  be  altering  his 
trusts  and  substituting  something  quite 
outside  the  will.    On  the  assumption  that 
the  scheme  would  be  beneficial  to  the 
estate,  I  cannot  decide  that  I  have  juris- 
diction to  authorise  it."    I  feel  myself 
exactly  in   the  position  of  Mr.  Justice 
North.    I  have  not  heard  the  evidence, 
but   I  assume  the   arrangement    to  be 
expedient  aud    beneficiaL     I  have  not, 
however,    found    and    counsel    has  not 
fi>und  any  authority  to  shew  that  I  have 
jurisdiction  to  make  the  order,  and  upon 
the  authority  of  the  decision  of  Mr.  Jus- 
tice North  I  have  none.     As  to  the  cases 
dted  from  Mr.  Palmer's  book,  it  does  not 
appear  what  were  the  trusts  under  which 
the  property  was  held.     In  my  opinion 


there  does  not  reside  in  the  Court  any 
power  to  allow  trustees  to  take,  on  the 
ground  that  it  is  beneficial,  an  invest- 
ment which  the  testator  has  not  autho- 
rised— I  must  therefore  refuse  the  appli- 
cation. Having  regard  to  the  state  of  the 
authorities,  I  think  the  application  was 
not  an  unreasonable  one,  and  the  costs  of 
all  parties  will  come  out  of  the  estate. 
Application  re/uMd. 


Solicitora— Tarry,  Sherlock  &  King,  agents  for 
Trotter,  Brace  k  Trotter,  Bishop  Auckland, 
for  all  parties. 

IRe^orted  hy  W,  Itnmey  Cook,  A;.» 
BaTrUteT'Ot'Lww. 


Farwell,  J. ) 

1901.        V 

March  20.   ) 


SELOUS,  In  re ; 

THOMSON  V.  SSLOUS. 


Merger  —  Equitable  Oumers  —  Acquisi- 
tion of  Legal  Estate  —  Commensurate 
Interests. 

The  ntle  that  where  an  owner  of  an 
equitable  interest  acquires  a  commensurate 
legal  estate  the  equitable  interest  vnll 
merge  in  the  legal  estate^  applies  where  two 
persons  become  entitled  to  commensurate 
legal  and  equitable  interests. 

T/ie  differeneein  valuebetu)eena  tenancy 
in  common  and  a  joint  tenancy  is  so  smaU 
and  of  so  unsubstantial  a  character  that 
it  will  not  by  itself  prevent  an  equitable 
interest  in  ocmvmon  merging  in  a  commen- 
surate  legal  estate  in  joint  tenancy. 

Henry  Courtenay  Selous,  the  &ther 
of  the  testatrix  in  the  cause,  by  his  will 
dated  July  23,  1875,  made  a  residuary 
devise  and  bequest  to  trustees  in  trust  for 
his  wife  for  life  with  remainder  in  trust 
for  his  three  children,  J.  P.  Selous, 
E.  E.  Selous,  and  A.  M.  Warren,  or  any 
of  those  three  who  should  be  living  at  the 
time  of  the  death  of  his  wife,  in  equal 
shares  and  proportions.  By  a  codicil 
dated  September  9,  1890,  the  said 
H.  G.  Selous  revoked  the  bequests  made 
to  A.  M.  Warren,  and  directed  that  her 
share  of  such  bequests  should  be  paid  over 
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to  his  two  daughters,  J.  P.  Selous  and 
E.  E.  Selous,  share  and  share  alike,  or  to 
the  snrvivor  of  them.  The  trustees  of  the 
will  were  also  executors. 

The  testator  survived  his  wife,  and  died 
on  September  20,  1890.  His  will  and 
codicil  were  duly  proved  by  G.  W,  Medley, 
the  surviving  executor  and  trustee,  on 
November  7,  1893. 

By  an  indenture  dated  June  24,  1895, 
G.  W.  Medley,  at  the  request  and  by  the 
direction  of  the  defendant  J.  P.  Selous, 
and  £.  E.  Selous,  assigned  to  them  a 
leasehold  messuage  whidi  formed  part  of 
H.  C.  Selous'  residuaiy  estate,  "To  hold 
the  same  unto  the  said  J.  P.  Selous  and 
E.  E.  Selous  as  joint  tenants"  for  the 
residue  of  the  term.  The  assignment 
contained  a  covenant  by  "  the  said 
J.  P.  Selous  and  £.  E.  Selous"  with 
G.  W.  Medley  that  "they  the  said 
J.  P.  Selous  and  E.  E.  Selous"  would  pay 
the  future  rent  and  observe  and  perform 
the  covenant8,and  indemnify  G.  W.  Medley 
and  his  testator's  estate  against  all  claims 
and  demands  on  account  of  the  same. 
Neither  lady  executed  the  assignment. 

E.  E.  Selous  died  on  September  15, 
1900,  and  the  plaintiffs  were  her  executors. 
They  took  out  an  originating  summons, 
asking  (amongst  other  things)  whether 
the  estate  of  the  testatrix  was  entitled  to 
a  half  or  any  other  part  of  the  leasehold 
messuage,  or  whether  J.  P.  Selous  was 
entitled  to  the  entirety  thereof. 

Ja9(m  Smithy  for  the  plaintiffs. — The 
equitable  interest  of  the  testatrix  is  not 
merged  in  the  legal  estate.  In  Key  and 
Elphinstone'a  Precedents  in  Conveyancing 
(6th  ed.),  p.  405,  the  proper  form  of  con- 
veyance in  the  case  of  a  partnersJiip  is 
said  to  be  to  the  partners  as  joint  tenants 
in  trust  for  themselves  "as  part  of  the 
co-partnership  estate."  There  is  no  case 
in  which  a  merger  of  the  equitable  in  the 
legal  estate  has  been  held  to  take  place 
where  more  than  one  person  is  entitled. 

T.  T.  Meihold,  for  the  defendant 
J.  P.  Selous. — ^If  the  two  ladies  had 
executed  the  assignment,  they  would  have 
been  bound  by  the  terms  of  the  document 
— Lee  V.  Lee  [isre].*  That  proceeds  on 
the  expression  of  aesent  which  was  here 
(1)  46  L.  J.  Ch.  81  ;  4  Ch.  D.  175. 


given  hy  the  acceptance  of  the  conveyance. 
They  were  probably  consulted  as  to  the 
form.  Upon  the  main  question  the  plain- 
tiffs' claim  fidls— 50%  v.  AleUm  [l797]  ^ 
and  Douglas,  In  re;  Wood  v.  Doughs 
[iS84].^  There  can  be  no  principle  re- 
quiring a  different  construction  because 
two  persons  are  interested. 

Bovill  and  Rayner  Goddard,  for  parties 
not  interested  in  the  question,  took  no  part 
in  the  argument. 

Fabwell,  J.,  after  stating  the  facts  to 
the  effect  above  stated,  continued  :  It  has 
been  argued  for  the  plaintiffs  that  not- 
withstanding the  form  of  the  deed — the 
conveyance  being  to  the  two  ladies  as 
joint  tenants,  and  the  covenant  of  in- 
demnity being  by  them  jointly — they  still 
intended  to  hold  as  tenants  in  common. 
In  my  opinion  that  is  not  the  true  view. 
I  think  the  principle  of  Selby  v.  Aleion  ^ 
applies.  It  is  well  established  that  a 
person  cannot  be  a  trustee  for  himself  in 
the  case  where  both  interests  are  commen- 
surate, and  I  am  unable  to  see  why  the 
same  principle  should  not  apply  where 
two  persons  are  so  interested.  The  only 
difficulty  that  I  felt  was  that  a  tenancy 
in  common  has  sometimes  been  said  to  be 
of  a  more  beneficial  character  than  a  joint 
tenancy,  and  it  might  therefore  be  con- 
tended that  there  ought  to  be  a  presump- 
tion that  a  merger  was  not  intended  to 
take  place.  But  the  difference  in  the 
benefit  to  be  derived  from  a  tenancy  in 
common  and  from  a  joint  tenancy  is  so 
small,  and  of  so  unsubstantial  a  character, 
that  I  do  not  think  that  it  affords  any 
ground  from  which  any  such  presumption 
should  be  drawn.  I  think  that  these 
two  ladies  did  not  intend  to  be  trustees 
for  themselves,  and  I  declare  the  survivor 
to  be  alone  entitled. 

Solicitors — Taylor,  Son  &  Humbert,  for  all 
parties. 

[Reported  hy  A.  E,  Jla}id/tllf  Ftq., 
BarrUter-  at-  La  tv . 


(2)  3  Ves.  330. 

(3)  54  L.  J.  Ch.  421 ;  28  Ch.  D.  32T. 
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Feb.  21.  Maroh  4, 12. ) 

Ea9$mnU  —  Light  —  Implied  Orami' — 
Derogaiion — LeaseSuilding  Land — In- 
junction — Conveyancing  and  Law  of  Pro- 
perty Act,  1881  (44  ik  45  Vict.  e.  41), 
#.6. 

In  the  absence  of  special  fade  the  doc- 
trine  that  a  grantor  cannot  derogate  from 
his  own  grant  must  he  applied  without 
limit  or  restriction  to  a  claim  for  access  of 
light  by  the  lessee  of  a  house  from  the 
oumer  of  building  land,  as  against  a  sub- 
seqtbent  grantee  of  adjoining  land  from  the 
same  owner. 

Where  such  a  lease  contains  no  express 
grant  of  lights,  the  general  words  of 
section  Q  of  the  Gonveycmcing  Act,  1881, 
wHl  be  read  into  it, 

Broomfield  v.  Williams  (66  L.  J.  Oh. 
305;  [1897]  1  Ch.  602)  applied  and 
followed. 

Action. 

The  plaintiff  was  the  legal  personal 
representative  of  Sophia  Hartas,  who  died 
in  1896.  On  August  24,  1883,  Ellen 
Maria  Walls  and  Ada  Emma  Walls 
entered  into  an  agreement  with  Sophia 
Hartas  that,  so  soon  as  she  had  erected  a 
bouse  of  the  character  therein  mentioned 
upon  the  vacant  piece  of  land  which  was 
the  subject  of  the  agreement,  they  would 
grant  her  a  lease  of  the  piece  of  land,  as 
delineated  on  a  plan  to  the  a^n^eement. 
The  house  was  erected  and  called 
Bosedale.  On  September  29,  1884,  E.  M. 
Walls  and  A.  E.  Walls  granted  a  lease  of 
this  house,  and  the  site  thereof,  to  Mrs. 
Hartas,  for  a  term  of  ninety-nine  years 
from  September  29,  1883,  at  the  yearly 
rent  of  10^.  lOs.  The  lease  contained  no 
express  grant  of  any  right  to  light  over 
the  adjoinin'g  lands,  nor  was  there  any 
express  reservation  of  any  rights  to  the 
grantors. 

Both  the  agreement  and  the  lease  had 
plans  attached  which  shewed  that  the 
adjoining  land  was  set  out  in  plots  and  a 
building-line  marked,  indicating  that  the 
land  was  to  be  applied  for  building  pur- 
poses ;  but  there  was  no  definite  building 
scheme  proved  to  be  existing  at  the  time. 


to  shew  where  the  houses   were  to  be 
built. 

On  May  13,  1887,  an  adjoining  piece 
of  knd,  to  the  north  of  the  -premises  de- 
mised to  Mrs.  Hartas,  was  conveyed  by 
E.  M.  Walls  and  A.  E.  Walls  to  the  de- 
fendant, Mary  Ann  Gare,  in  fee-simple. 

In  September,  1900,  the  defendant 
erected  a  screen  or  hoarding  within  about 
six  feet  three  inches  of  the  kitchen 
window  of  Bosedale,  so  as  to  obstract  the 
light  thereto,  and  the  defendant  claimed 
her  right  to  do  so  to  prevent  the  plaintiff 
acquiring  any  right  by  prescription. 

The  action  was  originally  framed  to 
restrain  the  defendant  from  allowing  this 
hoarding  to  remain  in  such  a  manner  as 
to  darken  the  access  of  light  to  the 
kitchen  window  of  Bosedale.  The  defen 
dant  agreed  to  remove  it,  but  claimed  a 
right  to  build  a  house  according  to  a 
specified  plan,  so  as  to  darken  the  window 
to  the  same  extent  as  the  hoarding  did. 
The  plaintiff,  by  leave,  amended  his 
pleadings  by  alleging  that  the  defendant 
threatened  and  intended  to  build  so  as  to 
interfere  with  the  access  of  light.  A  plan 
of  the  proposed  house,  which  was  similar 
in  size  to  the  plaintiff's,  was  submitted 
by  the  defendant,  and  there  was  evidence 
that  it  darkened  the  plaintiff's  windows. 
The  action  now  came  on  for  trial. 

RenshaWj  K.C.,  and  Marcy,  for  the 
plaintiff. — ^The  present  is  a  case  where 
the  weU-settled  principle  of  law  that  a 
person  cannot  derogate  from  his  own 
grant  must  be  applied.  Here  there  were 
conve3rances  of  two  plots  from  an  original 
common  owner.  It  might  have  been 
different  if  there  had  been  a  definite 
building  scheme  by  which  all  were  bound. 
The  erection  of  the  hoarding  was  dearly 
wrong — Wilson  v.  Queen^e  Club  [l89l].^ 
Ever  since  the  decision  in  Swanmorough 
V,  Coventry  [1832]*  the  mere  fact  that 
some  of  a  grantor's  land  has  been  re- 
tained with  the  view  of  being  used  for 
building  purposes  will  not  give  him  a 
right  to  obstruct  the  access  of  light  which 
has  been  impliedly  granted  to  another. 
The  principle  is    clearly  recognised   in 

ri)  60  L.  J.  Ch.  698 ;  [1891]  3  Ch.  522. 
(2)  0  BiDg.  305. 
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Myer$  ▼.  CaUenan  [l889l '  and  in  Broom- 
fidd  V.  WiUiama  [1897].^  The  defendant 
may  seek  to  bring  himself  within  Bir- 
mingham^ Dudley^  and  District  Banking 
Go.  V.  Ro89  [1887],'^  but  in  that  case 
there  was  a  distinct  building  scheme  of 
which  the  plaintiffs  were  aware,  and  they 
had  stipulated  that  there  should  be  an 
intervening  passage  of  a  defined  width 
adjoining  the  new  building  complained  of. 

P.  0.  Lavorencey  E.O.fSLnd  A,  L,  Morris, 
for  the  defendant. —-At  the  date  when 
the  agreement  was  entered  into,  which  is 
the  crucial  date,  there  was  no  house  in 
existence.  This  estate  was  a  building 
estate  intended  to  be  developed  according 
to  a  plan,  and  Mrs.  Hartas  was  aware  of 
this,  and  the  plan  shewed  the  plots.  The 
plaintiff,  therefore,  is  not  entitled  to 
claim  any  greater  easement  of  light  than 
can  be  implied  from  this  knowledge  which 
was  possessed  by  his  testatrix  at  the  time. 
Otherwise  the  defendant  mi^ht  be  pre- 
claded  from  building  at  all  on  land 
specially  sold  for  that  purpose.  The  cose 
comes  within  the  principles  laid  down  in 
Birmingham,  Dudley,  and  District  Bank- 
ing Co.  V.  Ross.^  The  ca*e  of  Beddingtan 
V.  Atlee  [1887]  ®  shews  what  is  the  time 
for  ascertaining  the  rights.  The  plain- 
tiff's right  here  is  not  unlimited,  but 
must  be  modified  so  as  to  permit  the 
defendant  to  build  in  a  reasonable  way  as 
proposed.  At  the  time  of  the  agreement 
and  lease  Mrs.  Hartas  must  have  con- 
templated that  adjoining  owners  would 
build  in  the  same  way  that  she  did. 

Renshaw,  K,C,,  in  reply.— The  case  is 
within  Broornfield  v.  Williams  ^  It  is  the 
lease  and  not  the  agreement  which  defines 
the  rights  of  the  plaintiff.  The  plain- 
tiff's claim  to  light  can  also  be  based  upon 
section  6,  sub-section  2  of  the  Convo>- 
andng  Act,  1881,  which  enacts  that  a 
conveyance  of  land  with  a  house  on  it 
includes  the  'Mights"  enjoyed  with  the 
house  at  the  time  of  the  conveyance. 
There  being  no  definite  building  scheme 
here,  the  defendant  can  build  anywhere 
on  her  land,  and  the  injunction  will 
occasion  no  hardship. 

(3)  59  L.  J.  Ch.  315 ;  43  Ch.  D.  470. 

(4)  66  L.  J.  Cb.  305 ;  [1897]  1  Ch.  602. 

(5)  67  L.  J.  Ch.  601 ;  38  Cb.  D.  295. 

(6)  56  L.  J.  Ch.  665;  35  Ch.  D.  3X7. 


KsKBWicH,  J. — By  the  asTeement  of 
August  24,  1883,  Mrs.  Sophia  Hartas, 
whose  legal  personal  representative  is  the 
plaintiff,  contracted  with  the  two  ladies 
who  were  the  common  owners  of  the 
land,  the  subject  of  that  agreement,  as 
well  as  of  the  land  afterwanls  acquired 
by  the  defendant,  that  she  would,  within 
a  specified  time,  build  on  the  land  which 
was  the  subject  of  that  agreement  a 
house  of  a  specified  character ;  and,  on 
completion  of  such  house,  and  in  con- 
sideration thereof,  the  two  ladies  con- 
tracted to  grant  her  a  lease  of  the  land 
with  the  house  thereon,  upon  certain 
terms.  The  house  was  erected,  and  the 
lease  was  accordingly  granted  on  Sep- 
tember 29,  1884.  There  was  some  argu- 
ment on  the  question  whether  the  plain- 
tiff's rights,  as  against  the  grantors,  over 
the  adjoining  land,  depended  on  the 
agreement  or  on  the  lease  executed  in 
pursuance  thereof.  To  my  mind  this 
question  is  of  no  material  importance. 
From  the  date  of  the  agreement  Mrs.. 
Hartas  was  entitled  to  a  lease  according 
to  the  terms  thereof,  subject  only  to  the 
fulfilment  of  her  contract  to  erect  a 
house.  It  was,  of  course,  competent  to 
the  parties  to  waive  or  alter  any  of  the 
terms  on  either  side  of  the  contract,  but 
in  fajct,  nothing  of  this  kind  was  done, 
and  it  must  be  taken  that  the  grantors 
were  satisfied  that  Mrs.  Hartas  had  per- 
formed her  part  of  the  contract,  while, 
on  the  other  hand,  she  accepted  the  lease 
which  was  actually  granted  as  a  perform- 
ance by  the  grantors  of  their  part.  For 
the  present  purpose,  however,  I  will 
accept,  without  more,  the  contention  of 
the  defendant  that  the  rights  must  be 
treated  as  fixed  at  the  date  when  the 
agreement  of  August  24,  1883,  was 
entered  into.  That  date  accepted,  it  is 
strictly  true  that  the  two  ladies  agreed  to 
grant  and  Mrs.  Hartas  agreed  to  take 
a  lease,  not  of  a  house,  but  of  a  vacant 
piece  of  land  ;  but  on  that  piece  of  land 
Mrs.  Harras  had  bound  herself  to  build, 
as  a  condition  precedent  to  the  actual 
lease,  a  house  of  a  specified  character. 

The  doctrine  that  a  grantor  cannot 
derogate  from  his  own  grant  must  be 
applied  not  only  to  the  vacant  piece  of 
land,  but  to  the  land  with  the  house  on 
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it  according  to  the  contract,  which  must 
be  taken  for  this  purpose  to  have  been 
fulfilled.  The  only  question  is  whether 
the  doctrine  is,  as  regards  the  access  of 
light,  to  be  applied  absolutely— that  iSy 
without  limit  or  restriction — or  whether 
any  or  what  limit  or  restriction  must  be 
imposed.  Many  cases  were  referred  to 
in  argument,  but  I  will  only  refer  to  one 
— namely,  that  of  Broomfield  v.  WiUiama,^ 
A  study  of  that  case  reveals  some  differ- 
ences of  opinion  which  on  some  other 
occasion  may  require  notice,  but  which 
are  immaterial  here.  The  plaintiff  in  that 
case  admitted  or  conceded,  and  it  may  be 
necessarily,  that  he  could  insist  upon  the 
application  of  the  doctrine  in  question 
only  subject  to  certain  restrictions  em- 
bodied in  the  order  of  the  Court  of  Appeal ; 
but  these  restrictions  were  postulated  by 
special  &ots  of  which  we  have  no  trace 
here.  Even  apart  from  these  special  £u^s, 
this  case  is  &r  weaker  in  material  for 
restriction  than  Broomjidd  v.  WUluxmay^ 
which  is  an  authority  for  holding  that 
such  material  as  there  is  does  not  justify 
any  qualification  of  the  doctrine  that,  as 
regards  access  of  light,  with  which  alone 
we  are  concerned,  a  grantor  must  not 
derogate  from  his  own  grant.  It  was 
urged  on  the  defendant's  behalf  that  there 
was  here,  to  the  knowledge  of  Mrs. 
Hartas,  at  the  date  of  her  agreement,  a 
building  scheme  affecting  the  land  the 
subject  of  the  agreement,  and  the  adjoin- 
ing land.  What  the  building  scheme  was 
nobody  pretended  to  say,  and  it  is  clear 
that  there  was  no  building  scheme,  so  far 
OS  that  phrase  is  generaUy  used  and  under- 
stood. The  estate  was  marked  out  on  the 
plan,  if  not  on  the  ground,  in  building 
lots,  and  there  was  also  a  building  line 
marked  on  the  plan  so  as  to  extend 
through  all  the  lots ;  but  these  are  just 
the  &^  which,  in  Broomjidd  y,  WiUiams* 
were  held  insufiicient  to  restrict  the  ap- 
plication of  the  doctrine.  The  right  to 
build  remains,  bu^  there  is  nothing  from 
which  it  can  be  inferred  that  the  grantors 
were  to  be  at  liberty  to  build  in  any  par- 
ticular place,  or  to  build  houses  similar  to 
that  of  Mrs.  Hartns,  so  as  to  interfere 
with  the  access  of  light  to  the  latter.  If 
that  be  so,  there  is  no  room  for  consider- 
ing what  is  reasonable,  or  rather  what 


would  have  been  reasonable  if  the  partiei 
had  weighed  it;  and  there  can  be  no 
question  of  hardship,  the  defendant  ne- 
cessarily succeeding  to  the  obligationB  as 
well  as  to  the  rights  of  her  grantors. 

Thus  far  the  case  has  been  treated  as 
entirely  depending  on  the  application  of 
the  doctrine  above  quoted.  But  it  may 
also  be  treated  as  depending  on  section  6 
of  the  Conveyancing  Act,  1881.  I  am 
not  concerned  to  determine  whether  the 
provisions  of  that  section  can  or  cannot 
be  imported  into  the  agreement  of  Au- 
gust 24,  1883,  so  as  to  render  it  applicable 
to  the  house  not  then  in  existence,  but 
thereby  contracted  to  be  built.  I  am  by 
no  means  sure  that  it  cannot.  But  we 
have  the  conveyance,  that  is  the  lease  of 
September  29,  1884,  dated  after  the  erec- 
tion of  the  house ;  and  it  is  inconceivable 
to  me  that,  whatever  effect  the  agreement 
might  have  had  in  fixing  the  rights  of  the 
parties,  the  words  of  the  statute  ought 
not  to  be  read  into  that  conveyance.  It 
seems  to  me  impossible  to  say  that  you 
shall  not  import  into  the  conveyance 
words  which  the  statute  has  enacted  shall 
be  imported  into  it.  There  is  clearly  no 
intention  to  the  contrary;  and  if  authority 
were  required  for  that,  Broomfidd  ^^ 
Williams  *  here  again  comes  to  our  assist- 
ance. The  defendant  fails  from  this  point 
of  view  also. 

The  plaintiff  is  entitled  to  an  injunc- 
tion restraining  the  defendant  from  build- 
ing on  her  land  so  as  to  interfere  with  the 
access  of  light  to  his  house  called  Rose- 
dale,  as  hitherto  enjoyed. 

Injunction  grainUd. 


Solicitors— Sydney  R.  Pollard,  for  plaintiff; 
Burton,  Yeates  &  Hart,  agents  for  Home 
Engall  &  Freeman,  Staines,  for  defendant 


[Reported  hy  O.  Maoai^  *^» 
BarrUter-at-La^* 
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Feb.  28.     C  t^.  smith. 

March  1,2.; 

WiU — AecumubUion — Ke&ping  an  Foot 
Policy  aa  S&nirUy  agoing  Depreciation  in 
Value  of  Leaseholds — Aoeumulations  Act^ 
1800  (39  d:  40  Geo,  3.  c.  98). 

A  direction  in  a  wiU  to  apply  a  portion 
•of  the  rents  of  the  testator^ s  l^ueholds  in 
keeping  on  foot  a  policy  of  insurance  to 
eecvre  the  replacement  at  the  expiration  of 
4he  term  for  which  the  lease  teas  held  of  the 
capital  which  would  be  lost  by  not  sdling 
4he  leaseholds  is  not  an  accumtdation  within 
the  meaning  of  the  Accumulations  Act^ 
1800,  and  is  therefore  valid  notwithstand- 
ing that  at  the  testator^ s  death  the  un- 
expired residue  of  the  term  may  exceed 
twenty-one  years, 

Adjonmed  summons. 

William  Gardiner,  by  bis  will  dated 
October  27,  1893,  devised  and  bequeathed 
his  real  and  personal  estate  to  trustees 
upon  trust  as  to  certain  leasehold  houses 
in  Liverpool  Road,  Islington  (the  leases  of 
which  the  testator  stated  had  then  only 
about  thirty- three  years  to  run),  to  stand 
possessed  of  and  to  collect  and  receive  the 
rents  and  profits  thereof,  and  after  paying 
thereout  the  rents  reserved  by  the  leases 
under  which  he  held  the  same  and  all  other 
necessary  outgoings,  if  any,  and  the  ex- 
pense of  keeping  the  same  insured  against 
loss  or  damage  by  fire,  and  in  good  repair, 
and  otherwise  performing  the  covenants  of 
the  leases  and  the  interest  on  the  mort- 
gages of  and  the  annuity  charged  upon 
the  same,  to  set  apart  yearly  during 
the  residue  of  the  term  upon  which 
he  held  the  same  out  of  the  net  rents 
and  profits  thereof  the  clear  yearly 
43um  of  50/.,  which  sum  he  directed  his 
trustees  to  pay  and  apply  in  or  towards 
the  effecting  and  keeping  on  foot  a  policy 
or  policies  in  some  good  insurance  office 
in  Lrmdon,  to  secure  the  replacement  at 
the  termination  of  the  term  of  capital 
that  would  be  lost  through  not  selling  the 
said  leaseholds  And  as  to  the  rest  of 
«iich  net  rents  and  profits  thereof,  the 


testator  declared  that  the  same  should  be 
paid  and  applied  and  fall  into  and  become 
part  of  his  residuary  trust  estate;  and 
he  further  declared  that  when  and  as 
soon  as  the  policy  should  &11  in  and  the 
moneys  payable  thereunder  be  received, 
the  same  should  fail  into  and  become  part 
of  his  residuary  trust  estate.  And  as  to 
the  remainder  of  his  real  and  personal 
estate,  the  testator  declared  that  his 
trustees  should  sell,  call  in,  collect,  and 
convert  the  same  with  power  to  postpone, 
and  should,  after  making  the  payments 
and  setting  aside  the  sums  therein  directed, 
stand  possest>ed  of  the  residue  and  re- 
mainder of  his  real  and  personal  estate, 
thereinafber  called  his  residuary  trust 
estate,  upon  trust  as  to  one  equal  third 
part  thereof  for  his  son  W.  M.  Gkirdiner 
for  his  own  use  and  benefit,  and  as  to  the 
remaining  two  third  parts  thereof  to  hold 
the  net  rents  and  annual  profits  thereof 
upon  trust  to  divide  the  same  into  two 
equal  parts,  and  to  pay  one  of  such  parts 
to  each  of  his  daughters  Eose  E.  C. 
Smith  and  Selena  8.  Collier,  for  their 
natural  lives;  and  the  t^estator  declared 
that  from  and  after  the  respective  deaths 
of  Rose  £.  C.  Smith  and  Helena  S.  Collier 
the  trustees  should  hold  their  respective 
shares  upon  trusts  for  the  benefit  of  their 
respective  children. 

The  testator  died  on  June  26,  1897. 

The  Islington  leaseholds  mentioned  in 
the  will  were  held  for  a  term  which  would 
expire  in  1927,  and  were  valued  in  No- 
vember, 1897,  for  the  purpose  of  the 
Inland  Revenue  Account,  at  2,879^.  16«. 

In  pursuance  of  the  direction  contained 
in  the  will  for  securing  the  capital  value 
of  the  Islington  leaseholds  upon  the  term 
for  which  they  were  held  expiring,  the 
executors  had  efiected  a  policy  of  assurance 
dated  January  4,  1898,  with  the  Sun 
Assurance  Office,  and  had  paid  the  three 
annual  premiums  of  5*  >/.  on  the  policy. 

This  was  an  originating  summons  taken 
out  by  W.  M.  Gardiner  and  W.  H.  Fryer, 
the  present  trustees  of  the  will«  for  the 
determination  by  the  Court  of  the  question 
{inter  alia)  whether  the  direction  con- 
tained in  the  will  of  the  testator  out 
of  the  rents  and  profits  of  the  Islington 
leaseholds  to  apply  the  sum  of  50£  in 
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keeping  on  foot  a  policy  to  secure  the 
replacement,  at  the  termination  of  the 
leases,  of  the  capital  which  would  be  lost 
through  not  selling  the  leaseholds,  was 
void  to  any,  and  what,  extent  under  the 
Accumulations  Act,  1800  (commonly  called 
the  Thellusson  Act),  or  the  rule  against 
perpetuities,  or  otherwise. 

It  was  admitted  that  the  direction  was 
not  void  under  the  rule  against  per- 
petuities. 

MartdUy  for  the  summons. — The  direc- 
tion in  the  will  to  pay  the  premiums  out 
of  the  rents  is  not  an  accumulation  within 
the  Thellusson  Act — BomU  v.  Luter 
[18511.1 

[He  was  stopped.] 

K,  H,  Hodgty  for  the  defendants  Bose 
E.  C.  Smith  and  Helena  S.  Collier,  the 
tenants  for  life  of  two- thirds  of  the 
residuary  estate. — The  direction  is  an 
accumulation  within  the  Thellusson  Act. 
The  preamble  to  that  Act  is  directed 
against  the  postponement  of  the  beneficial 
enjoyment  of  all  estates,  real  and  personal. 
Section  1  draws  no  distinction  between 
wasting  and  other  property ;  it  prohibits 
the  accumulation  of  the  rents  of  any  class 
of  property.  An  accumulation  for  the 
purpose  of  replacing  wasting  property  is 
not  within  any  of  the  exceptions  of  sec- 
tion 2  of  the  Act. 

[Buckley,  J. — An  accumulation  for 
repairs  is  not  within  the  Act.] 

That  is  no  doubt  so — Tine  v.  Ealeigh 
[l89l]  *  and  Mcuon,  In  re ;  Mown  v, 
Maatyn  [i89l]  ^ ;  but  those  cases  only  decide 
that  the  Act  does  not  interfere  with  the 
ordinary  trusts  for  management  of  pro- 
perty in  settlements  and  wills. 

[Buckley,  J. — How  can  you  be  said  to 
be  accumulating  anything  if  you  are  simply 
providing  a  fund  to  make  good  wasting 
property  X\ 

Basatl  V.  Lister  ^  is  adversely  criticised 
in  Jarman  on  Wills  (5th  ed.),  p.  286. 

C,  S.  Crossman^  for  the  defendants 
entitled  in  remainder,  was  not  called  upon 
to  argue. 

(1)  20  L.  J.  Ch.  641 J  9  Hare.  177. 

(2)  60  L.  J.  Ch.  676 ;  [1891]  2  Ch.  13. 
•       (8)  61  L.  J.  Ch.  26 ;  [1891]  3  Ch.  467. 


BuoKLSY,  J.,  stated  the  £iMH»^  anci    eoo* 
tinued:    The    question  is   whetber      the 
direction  in  the  will  to  apply  a    yearly 
sum    out    of  the    rents    for    a     period 
which   exceeds   twenty-one    years      ^com 
the    death    of  the   teistator    ia  void    to 
any     and     what     extent     under      _  the^ 
Thellusson  Act.     In  my  judgment  it  is 
not.      The    language  of   the  Act    is  as 
follows :  '^  Whereas  it  is  expedient   that 
all  dispositions  of  real  or  personal  estaies, 
whereby  the  profits  and  produce  tbereof 
are  directed  to  be  accumulated,  and  the 
beneficial  enjoyment  thereof  is  postponed 
should  be  made  subject  to  the  restrictions 
hereinafter  contained."  It  is  then  enacted 
that   "no  person  or  persons  shall,   ailer 
the  passing  of  this  Act,  by  any  deed  or 
deeds,    sui*render    or    surrenders,     '^^^ 
codicil,    or    otherwise    soever,    sottl©   o^ 
dispose  of  any  real  or  personed  property, 
so  and  in  such  manner  that  the  rents,  issu^, 
profits,  or  produce  thereof  shall  be  whouy 
or  partially  accumulated  "  for  more   ^'^^^ 
a  certain  time.     What  the  testator   n»^ 
here  directed    is    not    in  my  Z^^S^^^^y 
an  accumulation  within  the  Act.       -^ 
that  he  has  done  is  to  direct  that  tno 
property  shall  not  be  diminished.     -A-t  tn® 
end  of  the  term  the  leaseholds  will  be  ^^"^ 
and  his  scheme  is  that  the  money  b^bX^j^ 
there  to  replace  them.  Therefore  on  p*^^' 
ciple  I  do  not  think  that  this  is  an  aocuoo^' 


lation.    On  the  authorities  I  come  to 


tbe 


same  conclusion.  There  is  a  decisio*^ 
Basail  v.  lAster,^  where  the  policy  ^ire^^ 
to  be  effected  by  the  trustees,  but  had^^f^* 
effected  by  the  testator  himself.  v  ^^*" 
Chancellor  Turner  says:  '^The  dry  <V^^'^ 
tion  I  propose  to  determine  is,  whetl*^'  ^ 
direction  given  by  a  will,  to  pay  ^^^u^ 
the  income  of  the  testator's  property 
premiums  upon  a  policy  of  insu^c^^  ^ 
effected  by  the  testator  upon  the  li*^  ^ 
another  person,  is  valid,  for  the  wb^^^^^ 
the  life  insured,"  and  he  answer^  .  ^ 
question  by  holding  that  it  is.  Fi*^*^ 
on  he  says :  "  It  was  said  that  it  ^^^^^jj© 
accumulation  as  to  the  estate,  becao^^  ^ 
estate  receives  back  a  certain  sum  **|^ 
the  death  of  the  party  whose  lif^  .^^^ 
insured;  but  what  the  estate  '^^'^Vjie 
back  is  not  the  accumulation  of  ^ 
income,  but  a  sum  payable  by  the  oflS^^^  ^ 
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contract  with  the  tflstator ;  and  is  this  an 
accumulation  within  the  meaning  of  the 
statute  f  The  history  of  the  statate  goes 
&r  to  shew  that  it  is  not ;  and  I  think 
the  language  of  the  enactment  confirms 
that  view.  He  had  previously  stated 
what  was  the  origin  of  the  Thellusson  Act. 
That  was  a  more  difficult  case  than  the 
present,  because  there  the  premiums 
paid  after  the  death  of  the  testator  did 
produce  a  sum  on  the  dropping  of  the  life, 
and  that  sum  might  be  regarded  as  an  ac- 
cumulation. The  Vice- Chancellor  decided 
that  it  was  not  an  accumulation ;  and  if 
that  was  not  an  accumulation  ^f&riwri  this 
is  not,  for  you  do  not  here  pay  premiums 
so  as  to  get  an  accumulation  :  but  simply 
put  them  together  in  a  heap,  so  as  to 
have  the  same  and  not  an  increased  pro- 
perty at  the  end  of  the  term.  In  my 
opinion  Bassd  v.  Lister^  goes  much 
further  than  I  am  asked  to  go  in  this 
case.  Then  there  are  the  decisions  of 
Vii%e  V.  Raleigh  *  and  Mason,  In  re  ;  Mason 
V.  MoMn?  to  the  effect  that  a  trust  to 
apply  rents  in  repairing  and  reinstating 
buildings  is  not  within  the  Thellusson 
Act.  Repairing  is  keeping  the  property 
in  as  good  a  state  of  repair  as  it  formerly 
was. 

In  YvM  V.  Ealeigh^  Lord  Justice 
lindley  says :  "  All  improvements  in 
substance,  which  can  in  any  fair  sense  be 
regarded  as  coming  under  the  words, 
^  maintaining  in  good  habitable  repair 
houses  and  tenements,'  appear  to  be  out- 
side the  Thellusson  Act  altogether.'' 
Why  ?  I  understand  him  to  mean 
because  they  simply  keep  up  the  property 
and  do  not  add  to  it.  An  improvement 
which  adds  to  the  property  is  inside  the 
Act,  but  an  improvement  which  only 
keeps  up  the  property  is  outside  the 
Act. 

The  decision  in  Mason,  In  re ;  Mason 
V.  Mason^  was  to  the  same  effect.  Mr. 
Justice  Stirling  there  held  that  a  trust  for 
accumulation  was  valid,  so  &r  as  it  was 
a  hvnafids  provision  for  the  performance 
of  the  trusts  for  rebuilding,  repairiog, 
and  reinstating  the  buildings.  Applying 
the  principles  of  these  cases  to  the  present 
ease,  it  appears  to  me  that  any  so-called 
accumulation  wbi'^h  simply  keeps  up  the 


property  to  its  present  value  is  valid  and 
is  not  within  the  Thellusson  Act. 


Solicitors — Gardiner  &  Son,  for  trustees; 
W.  Joynson-Hicks,  for  other  parties. 

[Reported  hj  W,  Ivimey  Cook,  Esq.^ 
RarrUter-at'Law, 


Cozens-Habdy,  J. ") 

^^qT^  *       /teedk    and    bishop, 

Feb.  20.         i        ^'^-  ^^  ^'• 

Company  —  Winding-up  —  Creditor's 
Petition —  Voluntary  Liquidation — Special 
Resolution — Invalidity — Resolution  not  in 
Accordance  with  Notice — Reconstruction — 
Companies  Act,  1862  (25  d}  26  Vict,  c.  89), 
ss.  51,  129,  and  161. 

Notice  was  given  of  an  extraordinary 
meeting  of  shareholders  in  a  company  for 
the  purpose  of  considering,  and,  if  thought 
fit,  passing  resolutions  for  a  voluntary 
vnnding-up,  with  the  appointment  of  a 
liquidator  at  a  fixed  remuneration,  for  the 
purpose  of  reconstruction  in  accordance 
wiOh  the  terms  of  a  draft  agreement. 

At  the  meeting  the  only  resolution  put 
was  for  the  voluntary  winding-up  of  the 
company,  with  the  appointment  of  a  liqui- 
dator : — Held,  on  the  petition  of  a  creditor 
for  either  a  compulsory  or  supervision  order y 
that  a  compulsory  order  must  he  made,  on 
the  ground  that  the  resolution  put  to  the 
meeting  u)as  not  in  accordance  toith  the 
resolutions  of  which  notice  had  been  given^ 
and  therefore  no  valid  resolutions  for  a 
voluntary  winding-up  had  ever  been 
passed. 

Petition  by  Ellen  Stacy  Pring,  a  cre- 
ditor of  the  above-named  company,  for 
the  compulsory  winding-up  of  the  com- 
pany or  for  the  voluntary  winding-up  to 
be  continued  under  the  supervision  of  the 
Court. 

The  company  was  incorporated  on 
November  19,  1896,  with  a  capital  of 
80,000/.,  divided  into  10,000  preference 
shares  of  5/.  each  and  6,000  ordinary 
shares  of  5/.  each.    Capital  to  the  amount 
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of  59,370/.  had  been  issued  and  credited 
as  fully  paid-up. 

The  petitioner  was  a  creditor  of  the 
company  for  a  sum  of  450/.,  being  money 
lent. 

On  January  2,  1901,  notice  of  an  ex- 
traordinary general  meeting  to  be  held  on 
January  21,  1901,  was  given  for  the  pur- 
pose of  considering  and,  if  thought  fit, 
passing  the  following  resolutions  : 

'*  That  a  reconstruction  of  the  company 
is  desirable,  and  that  the  company  be 
therefore  woand  up  voluntarily,  and  that 
Mr.  Wm.  Henry  Pannell,  of  13  and  14 
Basinghall  Street,  London,  E.G.,  Chartered 
Accountant,  be  and  he  is  hereby  ap- 
pointed Liquidator  for  the  purpose  of 
such  winding-up,  and  that  the  remunera- 
tion of  the  said  Liquidator  for  his  services 
be  fixed  at  the  sum  of  105/. 

*'2.  That  the  said  Liquidator  be  and 
he  is  hereby  authorised  to  consent  to  the 
registration  of  a  new  company,  to  be 
named  Teede  &  Bishop  (1901)  Limited, 
with  memorandum  and  articles  of  associa- 
tion which  have  already  been  prepared 
with  the  privity  and  approval  of  the 
Directors  of  this  (Company. 

*'  3.  That  the  said  Liquidator  be  and  he 
is  hereby  authorised,  pursuant  to  section 
161  of  the  Companies  Act,  1862,  to  enter 
into  an  agreement  with  such  new  Com- 
pany when  incorporated  in  the  terms  of  a 
dr&h  agreement  submitted  to  this  meet- 
ing, and  expressed  to  be  made  between 
the  above-named  Company  and  the  said 
Liquidator  of  the  one  part  and  Teede  & 
Bishop  (1901)  Ltd.,  of  the  other  part,  and 
to  carry  the  same  into  effect  with  such,  if 
any,  modifications  as  they  think  expe- 
dient, and  that  the  said  draft  agreement 
be  and  the  same  is  hereby  approved  " 

The  notice  further  stated  that  in  the 
event  of  the  above  resolutions  being 
passed  by  the  requisite  majority,  with  or 
without  alteration  or  addition,  another 
extraordinary  general  meeting  would  be 
held,  of  which  due  notice  would  be  given, 
when  the  resolutions  so  passed  would  be 
submitted  for  confirmation. 

The  notice  was  accompanied  by  a  cir- 
cular letter,  signed  by  the  chairman  of 
the  company,  which  stated : 

**  You  wUl  receive  herewith  notice  of 


an  extraordinary  general  meeting  of  our 
Company. 

'<  This  has  been  rendered  necessary  by 
the  position  in  which  the  Directors  fiiul 
themselves  owing  to  the  action  of  one  of 
their  number — who  has  since  severed  his 
connection  with  the  Company — ^in  entering 
into  abnormally  large  contracts  for  cur- 
rants in  September  last,  which  are  repu- 
diated by  the  Biard,  but  in  regard  to 
which  proceedings  are  pending,  which,  if 
given  against  the  Company,  may  result  in 
a  very  serious  loss. 

''Under  these  circumstances,  it  is 
deemed  desirable  to  delay  the  payment  of 
the  preference  interest  due  on  the  1st 
instant. 

<<  I  hope  you  will  be  able  to  attend  the 
meeting,  when  the  position  of  affairs  will 
be  laid  before  you,  the  suggestions  set  out 
in  the  accompanying  notice  submitted, 
and,  it  is  expected,  'he  result  of  the  pend- 
ing proceedings  announced ;  but  in  the 
event  of  your  being  unable  to  do  so,  I 
shall  be  much  obliged  by  your  signing 
and  returning  to  me  (in  course  of  po^) 
the  enclosed  Proxy  ;  by  so  doing  you  will 
not  incur  any  pecuniary  responsibility/' 

At  the  meeting  held  on  January  21, 
1901,  the  requisite  majority  of  share- 
holders present,  and  those  voting  by 
proxy,  passed  the  following  resolution: 
"  That  the  Company  be  wound  up  volun- 
tarily, and  that  Mr.  Wm.  Hy.  Pannell, 
of  13  k  14  Basinghall  St.  London, 
E.C.,  Chartered  Accountant,  be  and 
he  is  hereby  appoinr«d  Liquidator  for 
the  purpose  of  such  winding  up."  The 
resolution  was  subnequently  confirmed  as 
a  special  resolution  at  an  extraordinary 
general  meeting  held  on  February  7, 
1901. 

The  petitioner  said  that  she  would  be 
satisfied  with  a  supervision  order;  but 
other  creditors  insiHted  on  a  compulsory 
order,  on  the  ground  that  no  valid  resolu- 
tions for  a  voluntary  winding-up  had 
been  passed,  and  therefore  a  supervision 
order  could  not  be  made. 

BramuHU  Davts,  K.C,^  and  Bai$Bonj  for 
the  petitioner. 

[Cozbns-Habdy,  J. — I  require  proof 
that  the  resolutions  for  voluntary  winding- 
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up  were  properly  paased.  I  am  not  clear 
that  the  notice  convening  the  meeting  was 
valid] 

SveriU,  K.C.y  and  Stevxyrt-SmUh,  for 
the  company. — ^Although  the  resolutions 
of  which  notice  had  been  given  were  not 
put  to  the  meeting,  one  resolution — for 
voluntary  winding-up  simply — was  put 
and  carried  by  the  requisite  majority,  and 
was  duly  confirmed  at  a  subsequent  meet- 
ing, and  it  became  therefore  a  valid  reso- 
lution for  voluntary  winding-up,  binding 
on  all  members  of  the  company — Oleve  v. 
Fin^mcial  Corporation  [i873]  ^  and  SUme 
V.  City  and  Couniif  Bank  [l877].^ 

JSvCj  K.C^AXkd  Christopher  JameSf  for 
creditors  supporting  the  petition  and  ask- 
ing for  a  compulsory  order. — There  is  no 
valid  resolution  for  voluntary  winding-up 
in  existence.  The  resolution  which  was 
put  to  the  meeting  and  oarried  was  en- 
tirely different  from  those  of  which  notice 
had  been  given,  and  is  therefore  invalid 
— Bridport  Old  Brewery  Co.,  In  re 
[1867].» 

A.  H.  Carrington^  for  shareholders 
supporting  the  petition  and  asking  for  a 
compulsory  order. 

Cozens-Habdt,  J. — This  is  a  point  of 
some  difficulty ;  but  in  my  judgment 
there  never  was  a  valid  resolution  for 
voluntary  winding-up.  [His  Lordship 
read  the  circular  and  notice  of  the  first 
meeting,  and  continued  :]  The  meaning 
of  that  is  :  ^'  Tpu  are  asked  to  consent  to 
a  scheme  under  which  a  new  company 
will  be  formed  to  take  over  the  assets  and 
liabiliries  of  the  old  company^  and  a 
voluntary  winding-up  in  the  ordinary 
sense  will  not  take  place:  this  will  be 
only  a  reconstruction  scheme.  If  you  do 
not  like  to  consent,  you  will  have  the 
usual  rights  of  a  dissentient  under  section 
161  of  the  Act  of  1862.  The  usual 
expenses  of  a  voluntary  winding-up  will 
not  be  incurred,  as  there  is  a  fixed 
amount  payable  to  the  liquidator."  When 
the  meeting  was  held  these  resolutions 
were  not  put  at  all ;  the  only  resolution 
pat  and  passed  was  for  voluntary  winding- 
up  and  the  appointment  of  a  liquidator. 

(n  43  L.  J.  Ch.  64 ;  L.  R.  16  Eq.  368. 

(2)  47  L.  J.  C.P.  681 ;  3  C.P.  D.  282. 

(3)  L.  R.  2  Ch.  191. 


That  is  altogether  different  in  its  results 
and  objects  from  what  was  proposed  in  the 
notice.  It  was  not  a  winding-up  to  bring 
into  operation  the  provisions  of  section  161 ; 
in  fact,  it  was  not  the  resolution  of  which 
notice  had  been  given.  A  shareholder 
receiving  the  notice  might  very  well  say 
that  he  would  not  trouble  to  attend  an 
ordinary  reconstruction  meeting,  and  at  the 
same  time  have  the  strongest  objection  to 
an  ordinary  voluntary  winding-up,  which 
is  something  more  than  a  winding-up  for 
the  limited  purpose  of  a  reconstruction. 

I  therefore  come  to  the  conclusion  that 
there  is  no  valid  winding-up  in  existence, 
and  must  make  the  usual  compulsory 
order. 


Solicitors — A.  G.  Berry,  for  petitioner ;  J. 
Vernon  Mnsgrave,  for  company;  Stibbard, 
Gibson  &  Co.  and  Carter  Sc  Bell,  for 
creditors. 

\_Reported  by  W.  8.  Ooddard,  Esq., 
BarrUter-at-Lan). 


^Qoi  V        MIDLAND   RAILWAY   V. 

■ci  u     ^e%'  1  A     V  WEIGHT. 

Feb.  12,  14.^ 

Railway — Lamd  Purchased  for  Under- 
taking  —  Tunntl  —  Superflwoua  Lamd — 
Discontinuance  of  Possession — Possession 
of  Surface  by  Strcmger — Telegraph-wires 
Over  Tunnel--Title  to  Surface  and  Space 
Above — Real  Property  Limitation  Act^ 
1833  (3  d&  4  WiU.  4.  c.  27,  *,  Z)--Real 
Property  Linnitation  Act,  1874  (37  dc  38 
ViGt.  c.  57). 

A  sbrcmger  may  by  exclusive  possession 
for  the  statutory  period  acquire  a  title  to 
the  surface  of  land  situate  vertically  over 
a  tunnel  forming  part  of  a  railway  cow- 
pomy^s  undertakingy  even  although  not 
superjluous  kmd,  together  toith  so  much  of 
what  is  beneath  the  surface  as  is  necessary 
to  the  enjoyment  of  such  surface^  subset  to 
the  right  of  the  railway  compcmy  to  the 
tunnel  and  to  so  much  of  the  underlying 
and  superincumbent  strcUa  as  is  necessary 
for  its  proper  er^oyment  as  a   railway 


mnei. 

He  may  also  acquire  a  titie  to  the  space 
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above  the  itur/aoe  by  the  exereiie  of  righU 
of  ownership  in  such  epaee^  eueh  a$  leaiing 
ike  tight  to  the  rMuxxy  oompamy  to  eaary 
ihevr  telegraph-wires  over  the  land,  where 
it  is  not  shwm  that  the  occupation  of  the 
surface  is  necessary^  aithough  it  may  be 
convenient,  for  the  purpose  of  carrying 
such  wires. 

Action  by  the  plaintiffs  for  an  injunc- 
tion to  restrain  the  defendant,  his  ser- 
vants and  agents,  from  removing  or 
attempting  to  remove  from  over  a  cer- 
tain piece  of  land  or  any  other  part  of 
the  surface  of  a  certain  tunnel  any  tele- 
graph lines  or  wires  belonging  to  the 
plaintiffs. 

In  1847  the  Leeds  and  Bradford  Bail- 
way  Co.  purchased  a  small  piece  of 
land,  part  of  a  larger  close  of  land  known 
as  Wood  Close,  in  the  parish  of  Cal- 
verley,  in  the  West  Biding  of  Yorkshire, 
for  the  purposes  of  their  undertaking, 
and  shortly  afterwards  constructed  a  tun- 
nel, known  as  the  Thackley  Tunnel, 
through  and  under  the  piece  of  land  at  a 
depth  of  about  eighty  feet  below  the  surface. 
That  company,  and  the  plaintiffs  as  their 
successors  in  title,  had  since  continuously 
down  to  the  present  time  used  the  tunnel 
as  part  of  their  undertaking.  In  1851  the 
undertaking  and  property  of  the  Leeds 
and  Bradford  Bail  way  Co.,  including  the 
Thackley  Tunnel  and  the  piece  of  land, 
became  vested  in  the  plaintiffs. 

In  1859  Senry  Jowett,  a  predecessor 
in  title  of  the  defendant,  purchased  the 
whole  of  Wood  Close,  and  entered  into 
possession  of  the  same  without  notice  of 
the  sale  of  the  piece  of  land  through 
which  the  tunnel  ran,  or  of  any  title  in 
the  railway  company,  and  he  or  his  suc- 
cessors in  title,  of  whom  the  defendant 
was  the  latOHt,  had  continued  in  posses- 
sion ever  since.  In  the  same  year  an 
electric  telegraph  company,  by  the  per- 
mission of  Jowett,  erected  telegraph-posts 
on  each  side  of  the  piece  of  land  pur- 
chased by  the  railway  company,  and 
passed  telegraph-wires  across  it.  The 
number  of  the  lines  or  wires  had  from 
time  to  time  been  increased,  and  the  posi- 
tion thereof  had  from  time  to  time  been 
shifted  and  varied  to  some  slight  extent, 
but    at    the  present  time  the  lines  or 


wires,  so  fiir  as  they  were  over  and  a\x>v& 
the  piece  of  land  purchased  by  t>he  rail- 
way company,  were  over  and  abave  that 
part  thereof  which  lay  perpendicularly 
over  the  Thackley  Tunnel.    From  about 
1864  down  to  and  including   1S68,  the 
electric  telegraph  company  paid    to  H. 
Jowett  a  rent  of  2s,  Qd.  per  annum  in 
acknowledgment  of  the  permissiom  given 
by  him  to  the  company  to  carry  their 
wires  over  his  land  in  the  vidnitj^  of  the 
tunnel ;  and  from  1868  down  to  ^nd  in- 
cluding 1896  the  plaintiffs,  who  Ln  186& 
became  entitled  to  the  telegraph-i^res  as 
the  successors  in  title  of  the  telegraph 
company,  paid  the  rent  to  Jowett  &nd  his 
successors  in  title.     The  plaintiffis    allied 
that  the  payments  of  the  rent  wer-e  madd 
by  them  under  the  mistaken  belief  which 
they  said  was  common  to  them  and  the 
persons  to  whom  the  payments  were  made, 
that  the  wires  were  not  perpendicu/ariy 
over  the  Thackley  Tunnel ;  but  haviog,  in 
1897,  discovered  the  mistake  the  plaintiffs 
refused  to  make  any  further  payments. 
The  defendant   therefore  claimed  to  be 
entitled,  should  he  think  fit  so  to  do,  to 
remove  the  telegraph  lines  and  wires,  and 
this  action  was  then  commenced. 

The  defendant  by  his  counterclaim 
alleged  that  the  plaintiffs  threatened  and 
intended  to  fence  off  the  piece  of  lan<i 
over  the  tunnel  from  the  rest  of  Wood 
Close,  and  he  claimed  an  injunction  to 
restrain  the  plaintiffs,  their  servants  and 
agents,  from  entering  or  trespassing  upon 
the  piece  of  land,  or  erecting  or  main- 
taining any  fences  thereon,  or  from  per- 
mitting to  remain  over  or  above  the  piece 
of  land  any  telegraph  lines  or  wires  or 
other  things  belonging  to  the  plaintiffs, 
and  for  an  order  to  remove  the  same. 

At  the  trial  the  plaintiffs  disclaimed 
any  intention  of  fencing  off  the  piece  of 
land  in  question.  It  appeared  from  the 
evidence  of  the  defendant  that  he  an^ 
his  predecessors  in  title  had,  either  by 
themselves  or  by  their  tenants,  been  in 
continuous  and  exclusive  possession  of 
Wood  Close,  including  the  sur&ce  of  the 
piece  of  land  over  Thackley  Tunnel,  fo^^ 
more  than  thirty  years,  and  had  used  the 
same  as  grazing  land,  and  that  the  pbufl' 
tiffs  had  never  exercised  any  aotB  of 
ownership  over  sudi  surfieuse. 
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It  "was  admitted  by  the  plaintiffd*  en- 
gineer that  the  occupation  of  the  surface 
of  the  piece  of  land  was  not  necessary, 
although  it  was  convenient,  for  the  pur- 
pose of  the  telegraph-wires. 

LeveU,  K.Cy  and  Sargant^  for  the  plain- 
tiffs.— ^The  plaintiff  company  have  not 
been  dispossessed,  nor  has  there  been  a 
discontinuance  of  possession  within  sec- 
tion 3  of  the  Real  Property  Limitation 
Act,  1833.  The  making  of  the  tunnel 
was  an  entering  into  possession  of  the 
whole  of  the  land  which  passed  under  the 
conveyance  to  the  plaintiffs,  and  the  mere 
running  over  the  line  by  their  trains  was 
a  continuance  in  possession.  A  mine- 
owner  is  in  a  different  position.  He  is 
the  owner  of  a  particular  stratum,  like 
the  owner  of  a  set  of  chambers.  It  is 
immaterial  whether  the  tunnel  is  made 
on  the  cut-and-cover  principle,  or  by 
means  of  an  arch.  The  acts  of  user  com- 
mitted on  the  land  are  in  no  way  incon- 
sistent with  the  user  of  the  land  by  the 
plaintiffs  as  part  of  their  undertaking, 
and  do  not  amount  to  a  dispossession — 
Leigh  v.  Jack  [l879].^ 

The  surface  over  the  tunnel  was  not 
superfluous  land,  and  no  title  to  it  could 
be  acquired — Metropolitan  District  Hail- 
way  and  Coehj  In  re  [isso]  ^ 

In  Bobbeit  v.  South-Eaatem  Railway 
[l882],^  although  Denman,  J.,  was  of 
opinion  that  a  possessory  title  could  be 
acquired  against  a  railway  company  in 
the  case  of  land  that  was  not  superfluous 
land,  he  held  that  the  inference  of  fact 
was  strong  against  any  exclusive  posses- 
sion in  the  plaintiff. 

Norton  v.  London  and  Nortli-Westem 
Railtoay  [l879l  ^  dealt  with  superfluous 
land.  Both  of  these  cases,  however,  deal 
with  land  that  was  separated  from  the 
land  actually  occupied  by  the  company 
by  a  vertical  and  not  by  a  horizontal 
boundary. 

The  remarks  in  Rosenberg  v.  Cook 
[issi]  ^  are  merely  c^tcto  in  a  case  between 
vendor  and  purchaser  where  the  condi- 

(1)  49  L.  J.  Ex.  220;  5  Ex.  D.  264. 

(2)  49  L.  J.  Ch.  277  ;  13  Cb.  D.  607. 

(3)  51  L.  J.  as.  161 ;  9  Q.B.  D.  424. 

(4)  1.3  Ch.  D.  268. 

<5)  51  L.  J.  Q,B.  170;  8  Q.B.  D.  162. 


tions  of  sale  were  very  special,  and  where 
there  had  been  an  actual  discontinuance 
of  possession  of  the  surface  by  reason  of  the 
previous  sale  and  conveyance  by  the 
company. 

In  MuUiner  v.  Midland  Railway  [l879]  ^ 
it  was  held  that  the  alienation  of  a  right 
of  way  under  an  arch  was  vUra  vires. 

No  case  has  decided  that  land  over  a 
tunnel  can  by  virtue  of  the  Statute  of 
Limitations  be  treated  as  severed  from 
the  tunnel  so  as  to  give  a  right  in  some 
surfieuse  stratum  of  the  land.  By  allowing 
the  defendant  to  have  the  benefit  of  the 
grazing  over  the  tunnel  the  plaintiffs 
have  not  lost  possession.  They  only 
claim  what  is  vertically  above  the  tunnel. 
But  assuming  that  the  defendant  has 
acquired  some  right  in  the  surface  of  the 
land,  he  has  merely  acquired  the  surface 
and  so  much  of  the  subjacent  soil  and  the 
air-space  above  as  has  been  within  the 
area  of  user  by  him  for  the  purposes  of 
grazing  operations.  The  statute  only 
applies  where  the  owner  has  been  out  of 
possession,  and  some  other  person  has 
been  in  actual  possession — Smith  v.  Lloyd 
[1854].7 

Here  the  statute  does  not  give  the 
minerals  below  the  tunnel  to  the  defen- 
dant, because,  although  there  has  been  no 
possession  by  the  plaintiffs,  the  defendant 
has  not  been  in  possession  of  such 
minerals. 

The  ouster  by  the  defendant  does  not 
extend  to  the  whole  interest  of  the  plain- 
tiffs in  the  superincumbent  air.  When 
once  the  land  is  cut  up  into  strata,  a 
person  occupying  one  stratum  does  not  get 
a  title  extending  beyond  the  stratum  of 
which  he  is  in  possession  so  as  to  oust  the 
possession  of  the  true  owner  of  the  strata 
above  and  below  that  particular  stratum. 
[Btbns,  J. — The  maxim  Cnjus  est  solum 
f\jus  est  usque  ad  caelum  does  not  mean 
that  a  person  gets  a  property  in  the  air.] 

He  has  a  property  in  the  space  both 
above  the  land  and  below  the  surfiace.  A 
trespasser  on  a  vein  of  coal  only  gets  so 
much  of  the  space  as  he  actually  enjoys. 

In  the  analogous  case  of  the  ownership 
of  a  street  by  a  local  body  it  has  been  held 
that  a  ''  street ''  included  everything  that 

(6)  48  L.  J.  Ch.  258 ;  11  Ch.  D.  611. 

(7)  23  L.  J.  Ex.  194;  9  Bx.  662. 
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was  necessary  for  the  reasonable  use  of 
the  street — Law  Moor  Co.  v.  Stanley  Coal 
Co.  [18761*  Wandsworth  DUtrict  Board  of 
Works  y.  United  Telsphone  Co.  [1884].^  and 
Tunbridge    Wells    Corporation  v.   Baird 

The  general  question  is  not  affected  by 
the  payments  made  by  the  plaintiffs  in 
respect  of  the  wires.  Such  payments 
were  made  under  a  mistake,  which  was 
common  to  both  parties,  that  the  wires, 
the  position  of  which  was  varied  from 
time  to  time,  were  not  over  the  tunnel. 
Under  these  circumstances  there  was  no 
giving  up  possession  of  the  vertical  space 
over  the  tunnel  so  as  to  confer  ownership 
on  the  defendant,  but  at  most  it  amounted 
to  an  easement  or  a  licence. 

[They  also  referred  to  ShelfortTs  Real 
Property  Statutes  (9th  ed.),  p.  119.] 

Norton,  K  C,  and  E.  Clayton^  for  the 
defendant. — ^The  land  above  the  tunnel 
could,  having  regard  to  the  depth  of  the 
tunnel  below  the  surface,  have  been  sold 
by  the  railway  company  as  superfluous 
land.  There  is  no  universal  rule  that 
land  above  a  tunnel  cannot  become  super- 
fluous land — Gravd  Junction  Canal  Co. 
V.  Petty  [1888]  "  and  Ware  v.  London, 
Brighton,  and SotUh  Coast  Railway  [l8S2y^ 
MuUiner  v.  Midland  Railway,^  which  was 
discussed  in  those  cases,  was  the  case  of  a 
grant  of  an  easement,  and  so  long  as  there 
was  a  possibility  of  the  arches  being 
wanted  for  use,  the  land  could  not  be 
superfluous.  No  doubt  the  dicta  in  that 
case  go  further  than  was  necessary.  It  is 
impossible  to  sever  in  title  a  stratum  of 
air.  Metropolitan  District  Railway  and 
Cosh,  In  re,^  was  also  a  peculiar  case,  and 
different  from  the  present.  Cotton,  L.  J., 
was  of  opinion  that  a  horizontal  section 
of  land  might  vest  in  the  adjoining  owner 
as  superfluous  land. 

But  even  if  the  land  was  not  super- 
fluous land,  a  disseisor  could  obtain  a 
good  title  under  the  Statutes  of  Limita- 
tion by  possession  as  against  the  railway 
company — Rosenberg  v.  Cook,^  Bobbett 
V.    SotUh'Eastem   Railway,^    Norton    v. 

(8)  34  L.  T.  186. 

(9)  53  L.  J.  Q.B.  449 ;  13  Q.B.  D.  904. 

(10)  66  L.  J.  Q.B.  451  ;  [1896]  AC.  434. 

(11)  57  L.  J.  Q.B.  572 ;  21  Q.B.  D.  273. 

(12)  31  W.  R.  228. 


London  and  North-Western  Railway,^  and 
Brighton  Corporation  v.  Brighton  Guar- 
dians [1880V* 

[Byrne,  J.,  referred  to  Foster  v  London^ 
Chatham^  and  Dover  Railway  [i894].*^] 

That  case  turned  on  the  £9u;t  that  the 
letting  of  the  arches  there  was  merely  a 
temporary  letting. 

The  defendant  here  has,  according  to 
the  evidence,  been  in  possession  of  the 
surface  and  has  acquired  a  title  to  the 
same— if ar«AaW  V.  Tayfor  [l895].*^  There 
a  title  was  held  to  have  been  acquired  to 
the  surface  of  land  as  against  the  owner 
of  the  land,  notwithstanding  that  such 
owner  had  cleaned  out  a  drain  underneath 
the  ]and,  inasmuch  as  the  user  of  the 
drain  was  not  inconsistent  with  the  user 
of  the  surface.  So  here  the  user  of  the 
tunnel  was  not  inconsistent  with  the  user 
of  the  surface.  In  Leigh  v.  Jack,^  which 
was  criticised  in  MarsheUl  v.  Taylor,^^  there 
was  a  street — that  is,  land  purported  to 
be  dedicated  for  a  street,  so  that  no  person 
was  in  possession  of  it  exclusively,  and 
the  only  act  of  possession  of  the  person 
claiming  the  land  was  the  placing  of  some 
goods  in  the  street  within  the  statutory 
period,  while  within  the  same  period  the 
owner  had  repaired  the  street. 

Ownership  of  the  surfisLce  of  the  land 
gives  ownership  of  everything  above  and 
below  the  surfiEice — Keyse  v.  Powell  [l853],*^ 
Lewis  Y.  Branthwaite  [l83l],^^  Seddon  v. 
Smith  [1877],"  CorbeU  v.  ffiU  [l87o],»^ 
and  Laybowm  v.  Gridley  [1892]  ^ — except 
strata  which  have  been  severed  before  the 
commencement  of  the  disseisor's  posses- 
sion— Smith  V.  Lloyd''  and  WaUlcer  v. 
Jeferys  [l842]  ^^ — and  probably  strata  of 
which  the  disseisee  remaius  in  actual 
possession.  If  the  plaintiffs  here  ever 
went  into  possession  of  the  sur£&oe  they 
have  been  dispossessed,  and  if  they  have 
not  gone  into  possession  their  right  to  do 
so  has  expired. 

(13)  49  L.  J.  C.P.  648 ;  6  C.P.  D.  368. 

(14)  64  L.  J.  Q.B.  65 ;  [18951  1  Q.B.  711. 

(15)  64  L.  J.  Ch.  416,  420,  422  ;  [1895]  1  Ch. 
641,  648,  651. 

(IG)  22  L.  J.  Q.B.  30fi;  2  E.  &  B.  132. 

(17)  9  L.  J.  (O.S.)  K.B.  263  ;  2  B.  &  Ad.  437. 

(18)  36  L.  T.  168. 

(19)  39  L.  J.  Ch.  547 ;  L.  R.  9  Eq.  671. 

(20)  61  L.  J.  Ch.  852 ;  [1892]  2  Ch.  63 

(21)  11  L.  J.  Ch.  209  ;  1  Hare,  341. 
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Strata  of  air  above  the  surfiM^  cannot 
be  severed  in  title  unless  they  actnally 
form  part  of  a  building,  because  they  could 
not  be  made  the  subject  of  a  feoffment — 
Pit^cering  ▼.  Rudd  [l8l5]  ^^  and  Kenyan 
Y.  Hairt  [l8€5].^  If  such  strata  can  be 
severed  and  acquired  as  distinct  from  the 
sorfiice,  the  plaintiffs  have  not  been  in 
actual  possession  of  the  stratum  in  ques- 
tion ;  but,  on  the  contrary,  the  defendant 
and  his  predecessors  in  title  have  had 
SQch  possession,  for  the  plaintiffs  have  by 
the  payment  of  rent  for  over  twenly 
years  in  respect  of  the  wires  acknow- 
ledged their  right. 

L&9tU^  K,C»^  in  reply. — As  to  the  con- 
tention that  the  defendant  has  acquired  a 
title  to  the  land  over  the  tunnel,  the 
<»8e8  relied  on   which  contain  dicia  in 
sapport  of  that  proposition  were  all  cases 
in  which  the  surplus  land  was  lateral 
^d.    It  has  never  been  decided  that 
Jwad  vertically  above  or  below  a  railway 
^e  can  be  acquired  by  adverse  posses- 
«*on.     The  word   "land''  includes  the 
s^ace  and  much   more,   and  there    is 
jiothipg  in  the  statute  which  divides  the 
land  into  horizontal  layers  or  strata.    The 
^  laid  down  in  Bobheii  v.  South-eastern 
JtaUway  *  is  that  there  must  be  exclusive 
P^^^^^eaion,  and  that  cannot  exist  if  one 
u^'^^  is  using  a  considerable  portion  of 
^^  ittnd.     There  must  be  exclusive  pos- 

f^'^  ^^  some  definite  cubical  space. 

Zol~l^^^^^^^^3   ^0.,  referred  to  Bevan  v. 

f**^  ^f^orOand  Cement  Co.  [i892].»*] 

«^.^  ^^^^.-fc  case  there  was  exclusive  pos- 

^%x^j^       ^^f  ^  particular  cubical   space — 

^^    -^»      "tihe  tunnel  under  the  highway. 

^^^     '^r^      Zotkfon,   Brighton,  and    South 

*^l\x^r^^***'*^^  **  only  decided  that  the 

Verti^^^^       land  was  that    bounded    by    a 

The)^\     '|>lane  and  the  face  of  the  wall. 

foUo^^v-^^^^'"^^^    there    was    vertical     and 

and    <^^^      Metropolitan  District    Railway 

the    c^*-S^"^»  ^^  ^^'^     ^^  *^®  argument  on 

jygqt^jJJ^^^^r   side   prevails,  the    defendant 

\^    «^^^    a  property  in  the  tunnel  sub- 

ooti^^i^     ^n  easement  on  the  part  of  the 

^  ^^<idon  V.  Smith  »»  it  was  held  that 
^on  of  the  surface  of  land  included 


S^^^   4Campb.219. 
V^^i   34L.J.  M.C 
V-«-*>  67L.T.616. 


34L.  J.  M.C.  87;  6  B.  5c  P.  249. 


the  minerals,  but  there  is  no  case  that 
decides  the  converse. 

Cur^  adv,  wit, 

Fd>,  14. — Byrne,' J.,  after  stating  the 
factsy  continued :  There  is  no  doubt  at  all 
that  the  possession  of  the  defendant  and 
his  predecessors  has  been  such  an  exclu- 
sive possession  of  the  sur&ce  of  the  land 
as  in  an  ordinary  case  between  two  indi- 
viduals would  have  given  him  an  abso- 
lute title  to  the  land  and  all  above  and 
beneath,  apart  from  any  question  as  to 
the  existence  of  the  tunnel  below. 

Then,  turning  to  the  questions  arising 
from  the  £Eict  of  one  of  the  parties  to  the 
dispute  being  a  railway  company,  I  may 
say  in  the  first  place  tlmt  in  my  opinion 
the  land  in  question  is  not  superfluous 
land,  and  I  think  that  the  case  of  Metro- 
politan District  Railway  and  Cosh,  In  re^ 
establishes  this,  notwithstanding  a  certain 
doubt  which  was  expressed  by  Lord  Jus- 
tice Baggallay  in  that  case.  I  think, 
further,  it  is  established  by  the  case  of 
Norton  v.  London  and  North-Western 
Railway^  (in  that  case,  however,  perhaps 
the  opinion  of  the  Court  of  Appeal  on  the 
point  was  not  necessary  for  the  decision  of 
the  case),  and  by  the  case  of  Bobbett  v. 
South- Eastern  Railtoay,^  and  by  the  ob- 
servations of  Lord  Justice  Lindley  and 
Lord  Justice  A.  L.  Smith,  in  the  case  of 
Marshall  v.  TayloTy^^  as  to  the  effect  of 
Norton  v.  London  and  North-Western 
Railway y^  that  a  title  may  be  acquired  by 
possession  by  a  stranger  to  land  of  a  rail- 
way company,  even  though  not  super- 
fluous land,  and  therefore  land  which  the 
railway  company  could  not  sell  or  dispose 
of.  I  may  mention  incidentally  that  in 
cases  of  charity  lands  also,  where  the 
charity  is  not  competent  to  dispose  of  the 
land,  it  has  been  held,  and  there  is  no 
doubt,  that  a  title  can  be  acquired  by  pos- 
session to  lands  so  belonging  and  not 
capable  of  being  disposed  of — Magdalen 
Hospital  V.  Knoits  [1879].^^  It  is  true  that 
the  cases  establishing  the  proposition  I  have 
last  mentioned,  having  reference  to  rail- 
way companies,  deal  with  land  situate 
laterally  to  the  company's  works,  and  not 
to  land  over  a  tunnel. 

It  is  said  that  the  possession  to  give 
(25)  48  L.  J.  Ch.  679;  4  App.  Caa.  324. 
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Midland  Railway  v.  Weight. 

title  and  to  dispossess  must  be  an  ezdu- 
^ve  possession,  and  it  was  argued  that, 
although  the  possession  in  the  present 
case  of  the  sur&^e  has  been  exclusive,  it 
has  not  been  an  exclusive  possession  of 
the  land,  inasmuch  as  the  possession  of 
the  tunnel  must  be  looked  upon  as  a 
partial  possession  of  the  whole  land,  in- 
cluding the  surface.  I  cannot  accept  this. 
The  possession  of  the  surface  prima  facie 
gives  title  to  all  above  and  below,  subject 
to  the  rights  of  owners  beneath  and  above. 
It  is  sufficient  for  the  purposes  of  the 
present  case  to  say  that  I  consider  that 
the  defendant  and  his  predecessors  in  title 
have  acquired  by  possession  title  to  the 
solum  and  to  the  surface  of  the  land,  with 
so  much  of  what  is  beneath  as  is  necessary 
for  the  enjoyment  of  it,  subject  to  the 
rights  of  the  plaintiffs  to  the  tunnel  and 
to  so  much  of  the  underlying  and  super- 
incumbent strata  as  is  necessary  for  its 
due  and  proper  enjoyment  as  and  for  a 
railway  tunnel. 

I  do  not  think  it  is  necessary  for  me  to 
attempt  to  draw  a  division  in  the  strata 
between  the  surfisu;e  of  the  land  and  the 
top  of  the  tunnel,  or  to  define  precisely 
where  the  property  of  the  surface-owner 
ends  and  the  property  of  the  railway  com- 
pany begins.  A  number  of  illustrations 
were  put  and  a  number  of  hypothetical 
cases  were  presented,  some  of  them  in- 
volving points  of  nicety ;  and  it  was 
argued  that  although  a  man  may  acquire 
by  possession  a  title  to  a  cellar  though  no 
part  of  the  house  above  belongs  to  him ; 
that  although  he  may  acquire  a  title  by 
possession  to  a  single  room  in  the  house ; 
that  although  he  may  acquire  a  title  to  a 
cave  in  a  bank  or  in  the  groimd,  supposing 
it  could  be  detached  in  some  way  from 
the  surrounding  land, — nevertheless  it  is 
necessary  that  whatever  is  acquired  by 
means  of  this  exclusive  possession  must 
be  measurable  in  some  way  cubically.  I 
think  I  am  rightly  expressing  the  argu- 
ment which  was  addressed  to  me  on  this 
point.  If  this  be  true,  then  I  think  it 
would  follow  that  the  ordinary  rights  of 
the  owner  of  the  soil  would  apply,  and 
that  the  possession  of  the  soil  above  would 
carry  everything  beneath  except  that 
which  was  the  property  of  another  party. 


I  will  not  say  that  a  question  may  not 
perhaps  heresiber  arise  if  a  stranger 
sets  up  a  title  by  possession  to  some- 
thing necessary  for  the  carrying  on  of 
the  railway  undertaking,  founded  on  the 
notion  of  acquiring  a  private  right 
against  property  which  is  in  a  sense  dedi- 
cated to  the  public  use ;  but  the  evidence 
in  the  present  case  is  that  the  occupation 
of  the  surBuie  is  not  necessary  for  the 
undertaking,  although  it  is  convenient  for 
the  purpose  of  carrying  the  telegraph- 
wires. 

I  think  the  defendant  has  shewn  title 
to  the  surface  and  to  the  space  above.  It 
appears  to  me  that  if  there  had  been  an^ 
other  doubt  in  the  matter  it  is  put  an  end 
to  in  this  case,  because  he  has  actually 
exerdsed  such  a  right  of  ownership  in  the 
space  above  as  to  have  leased  a  right  to 
the  plaintiffs  themselves  to  carry  wires 
over  the  land. 

I  think,  therefore,  that  the  action  fails, 
and  I  refuse  to  grant  an  injunction. 

Then  there  is  a  counterclaim,  and  that 
is  to  restrain  the  plaintiffs  from  entering 
or  trespassing  on  the  land.  There  was  a 
threat  to  come  in  upon  the  surfEUse  of  the 
land.  I  think  it  would  be  right  to  grant 
an  injunction  to  restrain  the  plaintiff 
company  from  entering  or  trespassing 
upon  the  surface  of  the  land  and  from 
erecting  or  maintaining  any  fence  thereon 
and  from  permitting  to  remain  over  or 
above  the  said  piece  of  land  any  telegraph 
lines  or  wires  or  other  things  belonging  to 
the  plaintiff  company. 


Solicitors — Beale  &  Co.,  for  plaiDtiff  company ; 
Jaqnes  k,  Co.,  for  defendant. 

[Hsported  by  W,  A.  G,  Woods,  Etq., 
Barrister-at'Law. 
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WALKEB,  In  re ; 

WALKBB  V.  DUNCOMBE. 


Infcmt — Maintmiance— Settled  Lavd — 
Tenami  in  Tail  in  Poaaeesion— Direction  to 
Aeeumulate  Surplus  Income — It&ms  of 
Expendxture — Upkeep  of  Mansion-Eouse 
— Subacanptiome  to  Local  Charitiee. 

Where  a  testator  settles  his  property  on 
persons  for  Ufe  with  remainders  over,  and 
provides  for  infants  being  maintained 
during  minority,  he  does  not,  when  he 
mentions  a  sum  for  maintenance  and 
directs  an  accumulation  of  the  surplus 
income,  without  negative  words,  necessarily 
exclude  an  intention  that  the  estate  should 
be  kept  up  and  infants  brought  up  in  the 
way  suitable  to  the  position  which  he  has 
sheum  by  his  unU  he  intended  they  should 
ultimately  occupy. 

ThefoUowing  items  of  expenditure  were 
authorised  by  tihe  Court  on  the  application 
of  the  above  principle :  (a)  Internal  re- 
pairs  to  mansion-house  and  appurtenances  ; 
(&)  MaifUenanoe  of  gardens  and  pleasure- 
grounds  of  mansion-house  ;  (c)  Increased 
sum  for  maintenance  of  infant ;  (d)  Tutor, 
dothing,  pocket-money,  travelling  and  inci- 
dental expenses  of  infarU;  (e)  Subscrip- 
tions to  local  charities. 

Sir  James  Walker,  Bart.,  bj  his  will 
dated  September  5,  1882,  devised  real 
estates  to  trustees  upon  trust  that  they  or 
other  the  trustee  or  trustees  for  the  time 
being  should,  as  soon  as  conveniently 
might  be  after  his  death,  settle  and  assure 
the  said  real  estates  to^the  uses  upon  and 
for  the  trusts,  and  with  and  subject  to  the 
powers  and  provisions  thereinafter  de- 
clared and  contained — that  was  to  say,  to 
the  use  of  his*  eldest  son  James  Kobert 
Walker  for  life  without  impeachment  of 
waste,  with  remainder  to  the  use  of  James 
Heron  Walker  (the  first  son  of  the  said 
J.  B!.  Walker)  for  life  without  impeach- 
ment of  waste,  with  remainder  to  the 
use  of  the  first  and  every  other  son  of  the 
said  J.  H.  Walker,  severally  and  succes- 
sively according  to  seniority  in  tail  male, 
with  remainders  over.  The  testator 
(amongst  other  provisions)  directed  that 
the  settlement  so  to  be  made  should 
Vol.  70.— Chano. 


contain  provisions  enabling  the  trustees 
or  trustee  for  the  time  being  thereof^ 
during  the  minority  of  every  person  for 
the  time  being  entitled  thereunder,  as 
tenant  in  tail  by  purchase  to  the  posses- 
sion of  the  said  real  estates,  to  manage 
the  same  and  to  receive  the  rents  and 
profits  thereof,  and  to  make  any  new  or 
additional  buildings,  fences,  plantations, 
or  other  improvements  thereon,  as  the 
same  trustees  or  trustee  should  think 
proper  and  most  advantageous  for  the 
same  estates  and  the  persons  interested 
therein,  and  to  apply  for  such  purposes 
accordingly  any  part  of  the  rents  and 
profits  of  the  same  hereditaments;  and 
also  provisions  that  the  said  trustees  or 
trustee  for  the  time  being  should  out  of 
the  rents  and  profits  of  the  same  estates 
raise  and  levy  during  the  minority  of  any 
tenant  for  life  or  in  tail  by  purchase  in 
possession  as  aforesaid,  such  yearly  or 
other  sum  for  the  maintenance,  education, 
or  benefit  of  such  minor  as  his  guardian 
or  guardians  should  in  writing  direct,  not 
exceeding  in  the  whole  until  such  minor 
should  attain  the  age  of  eighteen  years 
the  sum  of  500Z.  in  any  one  year,  and  after 
he  should  attain  the  age  of  eighteen  years 
the  sum  of  600^.  in  any  one  year,  and 
should  pay  the  same  yearly  or  other  sum 
or  sums  of  money  to  such  guardian  or 
guardians  to  be  applied  to  the  last-men- 
tioned purposes,  either  immediately  by 
them,  or  at  their  election  to  be  paid  to 
any  person  or  persons  to  be  appointed  by 
them  to  receive  and  apply  the  same  to 
those  purposes;  and  idso  that  the  said 
trustees  or  trustee  for  the  time  being 
should,  during  the  minority  of  any  tenant 
for  life  or  in  tail  by  purchase  in  posses- 
sion as  aforesaid,  invest  or  accumulate  the 
surplus  for  the  benefit  of  such  tenant  for 
life  or  in  tail  as  aforesaid  if  he  should 
attain  full  age,  but  if  he  should  die  under 
age,  then  should  hold  all  investments  and 
accumulations  of  surplus  rents  during  his 
minority  upon  the  trusts  therein  directed 
to  be  declared  concerning  the  moneys  to 
arise  from  any  sale  or  exchange  of  the 
settled  estates  under  the  said  settlement 
which  by  a  subsequent  clause  were  directed 
to  be  invested  in  the  purchase  of  other 
hereditaments  to  be  settled  to  the  same 
uses  and  trusts  as  in  the .  said  settlement 
2  F 
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were  directed  to  be  contained.  And  the 
testator  eizprefised  his  desire  that  the  said 
James  Robert  Walker  should  make  Sand 
Hutton  his  chief  residence. 

By  a  codicil  to  his  will  the  testator  be-* 
qaeathed  a  sum  of  340,000/.  and  the 
residue  of  his  personal  estate  (estimated  at 
about  100,000/.)  to  the  trustees  of  his  will 
upon  trust  to  invest  the  same  and  the 
interest  thereof  upon  the  same  trusts  and 
purposes  as  in  the  will  declared  concern- 
ing the  moneys  to  arise  under  the  power 
of  sale  and  exchange  to  be  contained  in 
the  settlement. 

The  testator  died  on  October  8,  1883. 

On  August  19,  1884,  the  settlement 
directed  by  the  will  of  the  devised  real 
estates  was  carried  into  effect  by  deed  of 
that  date. 

The  testator's  son,  Sir  J.  R.  Walker, 
survived  his  &ther  and  died  on  June  1 2, 
'1899.  Upon  the  death  of  Sir  J.  R. 
Walker,  his  son,  Sir  J.  H.  Walker,  the 
tenant  for  life  in  remainder  mentioned  in 
the  will,  became  en^tled  in  possession. 
He  died  on  November  25,  1900,  leaving 
his  widow,  Dame  Violet  Maud  Oedi 
Walker,  and  five  in&nt  children,  of  whom 
the  plaintiff  (who  was  bom  in  March 
1890)  was  the  eldest. 

The  plaintiff,  suing  by  a  next  friend, 
issued  an  originating  summons  praying — > 
first,  That  the  defendant  trustees  might 
be  authorised  to  permit  Sand  Hutton  sSill, 
together  with  the  outbuildings,  gardens, 
and  pleasure-grounds,  to  be  u^  and 
occupied  during  the  minority  of  the 
plaintiff  as  the  residence  of  the  plaintiff 
and  of  Dame  V.  M.  C.  Walker,  the 
mother,  and  of  the  guardians  of  the 
person  of  the  plaintiff;  secondly,  That 
the  defendant  trustees  might  be  autho- 
rised during  the  minority  of  the  plaintiff 
out  of  the  rents,  profits,  and  income  of  the 
estate  of  which  the  plaintiff  under  the 
said  will  and  settlement  was  tenant  in 
tail  in  possession,  to  keep  Sand  Hutton 
Hall  and  the  outlniildings  thereof^  includ- 
ing the  greenhouses  and  all  other  garden 
buildings,  erections,  and  walls  in  repair, 
so  &r  as  regards  roofs,  main  walls,  and 
timber  and  external  repairs,  and  to  pay 
4,000^.  per  annum  (fi:ee  of  income  tax) 
for  the  maintenance  and  education  of  the 
plaintiff  as  firom  January  1,  1901,  to  the 


said  Dame  Y.  M.  C.  Walker,  one  of  the 
guardians  of  the  person  of  the  plaintiff. 

The  following  fiicts  appeared  in  evi- 
dence :  Sand  Hutton  Hidl  was  the  prin- 
cipal mansion-house  on  the  estate,  and 
had  been  rebuilt  by  the  testator  at  a  oosfc 
of  20,0002.  It  had  been  oocupaed  and 
maintained  by  him,  and  after  his  death 
by  Sir  J.  R.  Walker,  and  Sir  J.  H. 
Walker  in  succession,  as  the  fiimily  country 
seat.  The  cost  of  maintaining  it  with 
the  outbuildings,  gardens,  and  pletsoie- 
grounds  was  6002.  a  year.  The  gross 
income  from  all  sources  of  the  testator's 
estate  was  about  24,0002.  a  year,  and  the 
net  income,  after  providing  for  all  charges 
and  outgoings,  was  over  14,0002.  a  year. 
The  minimum  annual  expenditure  re- 
quired to  enable  Sand  Hutton  Hall  to  be 
occupied  by  the  applicant  as  a  permanent 
home  with  his  mother  and  her  children 
was,  according  to  the  scheme  prepared  by 
the  trustees,  4,0002.  a  year,  made  up  of  the 
following  particulars : 

£  c  1 
Internal  repaiis  to  Sand  Hatton 

Hall  and  outbuildings  attached 

thereto 200   0  0 

Maintenance    of    gardens    and 

pleasure  -  grounds     of     Sand 

Hatton  Hall  .  .  .  .  600  0  0 
To  be  paid  to  Dame  V.  M.   G. 

Walker  for  the  maintenance  of 

the  plaintiff  .  .  .  •  2,700  0  0 
Tutor,    clothing,    pocket-money, 

travellinfi:  and  incidental  ex- 
penses of  the  plaintiff  •  400  0  0 
Subscriptions  to  local  charities  .       100   0  0 

£4,000    0   0 

If  the  scheme  were  not  sanctioned  the 
infant  would  have  to  be  maintained  in 
another  establishment,  and  Sand  Hutton 
Hall  let  if  a  tenant  could  be  foond. 
Dame  Y.  M.  C.  Walker  had  a  eepante 
income  of  her  own  of  ab^ut  2,500^,  and 
would  receive  for  the  maiiitenance  of  the 
younger  children  the  income  of  their 
portions,  amounting  approximately  to 
another  1,0002.  a  year. 

Upon  the  hearing  it  appeared  that  the 
tenant  in  tail  in  remainder  was  not  a 
party,  and  it  was  arranged  that  he  should 
be  added  as  a  party,  and  his  case  ahonld 
be  argued  by  the  counsel  for  the  trustee^ 
for  whom  a  separate  brief  should  be  pro- 
duced to  the  Kegistrar. 
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Butcher,  X.O.^  and  T.  L.  Wilkinson^ 
for  the  plaintiff. — ^The  Court  has  jurisdic- 
tion to  make  the  order — AUan^  In  re; 
Havdock  y.  Hafodock  \n^\\^  CoUina,  In 
re  ;  CoUinB  v.  Cdttina  [1886],*  and  Alfcrd^ 
In  re;  Hunt  y.  Parry  [1886].'  The  ease 
which  most  nearly  resembles  the  present 
in  its  &cts  is  Grigga  y.  Oibeon  [i866].^ 

[They  also  refeired  to  Barnes  y.  Roes 
fi896],'  Bennett  v.  Wyndham  [l857],* 
GreenweU  y.  OremwdL  [i800]/  Caoendieh 
V.  Mercer  [iTTsl,*  and  FendaU  v.  Nueh 
[l-79].»] 

[Fabwell,  J.,  referred  to  Revel  y. 
Watkineon  [l748].>»] 

J,  D.  Davenport^  for  the  infant  tenant 
in  tail  in  remainder. — ^The  Court  cannot 
disregard  the  terms  of  the  will.  The  cases 
dted  haye  not  always  been  regarded  with 
approval.  There  should,  in  any  event,  be 
«6t  aside  so  much  only  as  is  necessary  to 
keep  up  the  house,  tibe  rest  being  ac- 
cumulated. 

A  reply  was  not  called  for. 

Fabwell,  J.,  after  stating  the  facts  to 
the  effect  above  stated,  continued :  It  is 
obvious  that  the  sums  appointed  for  the 
maintenance  of  the  infant  are  wholly 
iimdequate  to  keep  up  Sand  Hutton  Hall. 
The  will  contains  a  general  power  of 
leasing,  which  does  not  exclude  the 
mansion-house,  but  the  testator  un- 
doubtedly regarded  Sand  Hutton  as  the 
&mily  mansion-house,  and  I  find  a 
request  in  his  will  that  his  son  should 
reside  at  Sand  Hutton.  The  question 
that  I  have  to  consider  is  whether  I  have 
any  jurisdiction  to  accede  to  the  present 
application  on  the  true  construction  of 
the  will.  I  decline  to  accept  any  sugges- 
tion that  the  Court  has  an  inherent  juris- 
diction to  alter  a  man's  will  because  it 
thinks  it  beneficial.    But  in  construing  a 

(1)  50  L.  J.  Ch.  778 ;  17  Ch.  D.  807. 

(2)  65  L.  J.  Ch.  672 ;  82  Ch.  D.  229. 

(3)  65  L.  J.  Ch.  659;  32  Ch.  D.  383.* 

(4)  14  W.  R.  538.  See  further  proceeding 
[1878],  reported  21  W.  R.  818. 

(«)  [1896]  A.C.  626. 
^  (6)  23  Beav.  621.    On  app. :  4  De  O.  F.  &  J. 
269.  ^^ 

CD  5  Vee.  194. 
(8)  6  Vea,  I95n. 
W6Vea.i97». 
O0)lVes,een.98. 


will,  it  is  open  to  the  Court  to  have  reffard. 
to  the  paramount  intention,  as  was  done, 
by  Lord  Hardwioke  and  Mr.  Justice 
Pearson  in  the  cases  which  have  been 
referred  to.  Revel  v.  Watkinaon,^^  in 
which  both  tenant  for  life  and  remainder- 
man were  represented,  was  a  very  strong 
case.  There  were  charges  upon  the 
estate,  the  interest  on  which  more  than 
absorbed  the  whole  of  the  income  of  the 
property.  There  was  no  express  direc- 
tion in  the  will  relieving  the  tenant  for 
life  from  his  legal  obligation  to  keep 
down  the  interest  on  the  charges,  but 
Lord  Hardwicke,  finding  in  the  will  a 
paramount  intention  that  the  tenant  for 
life  should  not  starve,  directed  mainten- 
ance to  the  tenant  for  life,  notwithstand- 
ing that  the  income  was  not  sufficient  to 
keep  down  the  interest  on  the  incum- 
brances. That  was  extended  by  Mr. 
Justice  Pearson  in  CoUinSy  In  re  ;  CoUine 
V.  C<Mm^  to  the  education  and  bringing- 
up  of  the  infant  in  a  way  suitable  to  the 
position  which  he  was  afterwards  likely  to 
fill  in  the  world.  That  appears  to  me  to  rest 
also  on  the  same  principle  of  paramount 
intention.  These  cases  clearly  establish 
that  a  testator  who  settles  his  property 
on  one  for  life  with  remainders  over,  and 
provides  for  infiints  being  maintained 
during  minority,  does  not,  when  he  men- 
tions a  sum  for  maintenance  and  directs 
an  accumulation  of  the  surplus  income, 
without  negative  words  necessarily  ex- 
clude an  intention  that  the  estate  ^ould 
be  kept  up  and  the  infants  should  be 
brought  up  in  the  way  suitable  to  the 
poeation  which  he  has  shewn  by  his  will 
he  intended  they  should  ultimately  occupy. 
There  are  in  fact  two  intentions  running 
side  by  side  in  the  will  before  me.  One 
is  that  the  infiint  is  to  inherit  the  full 
enjoyment  at  twenty-one  of  that  of  which 
he  now  is  in  possession,  subject  to  the 
management  clauses ;  the  other  is  that  he 
shall  have  an  allowance  of  5002.  a  year. 

I  think  I  do  no  violence  to  the  words 
of  this  will  when  I  regard  the  5002.  a 
year  in  the  light  of  the  allowance  which  a 
parent  in  the  position  of  the  testator  here 
would  make  to  a  son  who  was  under  age, 
either  allowing  it  to  him  personally  or 
regarding  it  as  the  amount  which  would 
be  necessary  to  pay  his  school  bills,  and 
2F2 
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his  dotbing,  and  so  on,  while  the  parent 
himself  provided  and  kept  up  a  home  at 
the  family  estate,  and  the  fiunily  mansion- 
house  at  which  the  boy  lived  with  his 
fettber.  The  direction  as  to  management 
in  this  will,  to  my  mind,  points  to  that. 
The  testator  certainly  did  not  contemplate 
that  Sand  Button  Hall  should  be  shut 
up.  He  certainly  did  not  contemplate 
that  the  family  mansion  should  be  let, 
because  I  think  if  he  had,  he  would  have 
expressed  it  in  terms ;  and  although  the 
power  is  wide  enough  to  include  the 
letting  of  Sand  Hutton,  in  case  it  became 
necessary,  I  think  probably  the  testator 
had  no  contemplation  of  the  possibility  of 
letting,  nor  would  it  be  desirable  or  con- 
venient that  the  house  should  be  let  as  a 
furnished  house  unless  it  were  absolutely 
unavoidable.  I  therefore  hold  that,  on 
the  true  construction  of  this  will,  I  have 
authority  to  accede  to  the  application 
which  is  made  to  me.  The  best  illustra- 
tion of  the  exercise  of  the  jurisdiction 
established  by  the  two  cases  I  have  al- 
ready mentioned  is  the  case  of  Origga  v. 
Gibion.^  No  question  is  here  raised  as 
to  the  sujQGiciency  of  the  amount,  and  it 
seems  to  me  to  be  a  very  fair  and  proper 
amount.  As  regards  one  item  of  charities 
to  which  my  attention  was  specially  called, 
many  times  within  my  own  recollection 
Judges  have  allowed  in  cases  of  large 
estates  a  sum  to  be  expended  for  charities, 
on  the  footing  that  it  is  within  the  prin- 
ciple that  the  son  is  to  be  brought  up  and 
to  live  on  the  property,  keeping  up  the 
reputation  of  the  fiEunily,  and  that  he  could 
not  do  this  if  the  ordinary  subscriptions 
to  charities,  which  a  country  gentleman 
living  in  the  country  necessarily  pays, 
should  not  be  paid  on  behalf  of  the 
infiemt. 

Therefore  I  will  make  the  order  as 
asked. 

Solicitors— Long  k  Ghudiner,  for  all  parties. 

[Reported  hy  A.  E,  Randall^  Etq,^ 
BaTTieter'Ot'Lww, 


Fabwell,  J 

1901 
March  12 
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VmhdoT    and  Purehct9$r — Oanditiont — 
Potoer  to  Beseind — *'  Ni^wUhalanding  tn- 
UrvMdiate  lUigaHon" — NaUoe  to  R^dnd 
Pending  Proeeedinga — Coats. 

Conditiona  of  acde  ijohich  give  a  vendor 
power  to  reaeind  the  oontract  *'if  the  pur- 
chaaer  ahaU  inaiat  on  amy  requiaidion  or 
objection  which  the  vendor  ahaU  be  unahk' 
or  unwilling  to  remove  or  comply  with  . . . 
Tiottoithatanding  any  attempt  to  remove 
the  aame  or  thai  there  ahall  have  been  any 
intermediate  or  pending  negotiation  pro- 
ceeding or  litigaition  "  ;  and  provide  that 
he  ahall  thereupon  return  to  the  pur- 
chaaer  hia  depoaity  ''  but  without  any  in- 
tereat  coata^  of  inveatigcUing  the  title,  or  Mer 
oompenaation  or  payment  whatooevor^  d<h 
not  protect  the  vendor  from  the  payment 
of  coata  of  litigation  ;  and  if  the  vendor 
aUowa  a  awnmona,  under  the  Vendor  and 
Purchaaer  Act,  1874,  to  be  proceeded  with 
until  the  hearing  and  then  givea  notice  fa 
reaeind  he  vHU  be  ordered  to  pay  the  coata. 

On  May  21, 1900,  a  house  and  grounds, 
the  subject  of  this  summons,  were  put  up 
for  sale  by  auction  under  conditions  one  of 
which  was  as  follows : 

**  If  the  purchaser  shall  insist  on  any 
objection  or  requisition  which  the  vendois 
shall  be  unable  or  unwilling  to  eranply 
with  and  shall  not  withdraw  the  same 
after  being  required  so  to  do,  the  veDdors 
shall  (notwithstanding  any  attempt  to 
remove  the  same  or  that  there  shall  have 
been  any  intermediate  or  pending  negiy 
tiation  proceeding  or  litigation,  and  al- 
though they  may  have  insisted  that  all  or 
any  of  the  objections  and  requisitions  are 
or  is  untenable)  be  at  liberty,  by  notice  in 
writing  signed  by  their  solicitors,  to  re- 
scind the  contract,  and  shall  thereupoD 
return  to  the  purchaser  his  deposit^  but 
without  any  interest,  costs  of  mve^iga- 
ting  the  title  or  other  compensation  or 
payment  whatsoever.'' 

The  property  was  not  sold  at  tha 
auction,  but  on  June  19, 1900,  the  plain- 
tiff entered  into  a  oontract  to  purchase  it 
subject  to  the  particulars  and  oonditioaa 
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490  &r  as  they  applied  to  a  sale  by  private 
•contract. 

The  abstract  was  delivered  and  the 
^plaintiff  sent  in  voluminous  requisitions. 
The  vendors  delivered  answers  and  on 
^uly  20,  1900,  the  plaintiff  delivered 
repUes  to  the  answers.  On  July  24  the 
'plaintiff  took  out  this  summons  under  the 
Vendor  and  Purchaser  Act,  1874,  ask- 
ing for  a  declaration  that  the  plaintiff's 
•objections  to  the  title  had  not  been  suffi- 
-dently  answered,  and  in  particular  that 
the  title  was  defective  on  oertedn  specified 
.grounds,  and  for  return  of  his  deposit,  and 
'Costs. 

The  vendors,  who  were  trustees,  were 
the  defendants. 

Both  parties  filed  evidence  of  con- 
•siderable  length.  The  summons  came  on 
for  hearing  on  March  12,  and  counsel  for 
the  defendants  then  stated  that  the 
vendors  had  on  that  day  required  the 
purchaser  to  withdraw  his  requisitions 
«nd  given  him  notice  to  rescind  the 
-contract.  The  question  of  costs  was 
argued  on  March  13. 

BrOeher,  K.C,  and  PhilpoUs,  for  the 
/purchaser. — ^The  purchaser  does  not  op- 
pose resdssion  of  the  contract,  but  the 
vendor  must  pay  the  costs  of  the  summons 
up  to  the  date  of  the  notice  to  rescind. 
DuddeU  v.  Simpson  [i866]  ^  is  exactly  in 
.point.  This  condition  for  rescission  does 
•Aot  deprive  the  Court  of  its  jurisdiction 
•over  costs.  If  that  can  be  done  at  all,  it 
must  be  done  by  express  words — laaaca 
V.  Totodl  [1898].2 

Upjohn^  K.V,y  and  E.  Beaumont. — In 
JDuddell  V.  Simpson^  there  were  two 
(Separate  contracts  as  to  separate  houses, 
and  the  purchaser's  action  succeeded  as  to 
•one,  as  appears  from  the  report  in  the 
■Court  below;  the  question  of  costs  was 
not  argued  in  the  Court  of  Appeal,  and  is 
^not  mentioned  in  the  judgments.  In 
Imaea  v.  Totcell^  the  words  "notwith- 
'Standing  any  intermediate  litigation ''  did 
not  occur.  Byrne,  J.,  commented  upon 
their  absence,  and  there  was  a  full  judicial 
'Consideration  of  the  merits  of  the  case. 
It  has  been  decided  that  the  power  to 

(1)  35  L.  J.  Ch.  451 ;  36  L.  J.  Ch.  70 ;  L.  B. 
IBq.  678;  2  Cb.  102. 
<3}  67  L.  J.  Ch.  508 ;  [1898]  2  Oh.  285. 
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rescind  cannot  be  exercised  after  judg- 
ment— Arbib  and  Class's  Contrad^  In  re 
SI891]  ' ;  but  the  observations  of  all  the 
fudges  shew  that  it  may  be  exercised  at 
any  time  before.  In  this  case  we  have 
the  word  "  litigation."  The  costs  of  the 
proceedings  are  clearly  within  the  word 
/'  payment.''  The  Court  will  not  make  an 
oi^er  as  to  costs  without  going  into  the 
merits,  and  for  that  it  has  no  materials 
before  it.  The  Court  is  asked  to  make 
the  vendor  pay  all  the  costs  when,  if  it 
went  into  the  merits,  it  might  order  the 
purchaser  to  pay  them. 

Butcher^  K.C.y  in  reply,  referred  to 
ffamand  v.  Best  [l879].* 

Fabwell,  J. — In  this  case  the  pur- 
chaser took  out  a  summons  under  the 
Vendor  and  Purchaser  Act  on  July  24 
last.  The  parties  went  into  evidence. 
The  summons  came  on  for  hearing  yester- 
day, and  counsel  then  stated  thiBit  the 
vendor  had  that  afternoon  served  the 
purchaser  with  a  notice  to  rescind  the 
contract,  and  they  asked  for  the  dismissal 
of  the  summons  without  costs.  The 
question  turns  upon  the  wording  of  one  of 
the  conditions  of  sale.  [His  Lordship  read 
the  condition.]  That  is  practically  indis- 
tinguishable from  the  condition  in  the  case 
of  DuddeU  v.  Simpson.^  I  cannot  suppose 
that  the  two  Loids  Justices,  in  ordering 
the  vendor  to  pay  costs  in  that  case,  over- 
looked the  point  arising  in  the  construc- 
tion of  the  condition.  They  decided  that 
the  vendor  must  pay  the  costs  up  to  the 
time  when  he  gave  notice  to  rescind.  I 
am  bound  by  that  decision.  And  upon 
the  construction  of  this  condition  I  think 
that,  as  the  costs  of  investigating  the  title 
are  specifically  mentioned,  the  parties 
probably  intended  to  exclude  costs  which 
are  only  payable  under  an  order  of  the 
Court.  But,  however  that  may  be,  I  can- 
not refuse  to  follow  a  decision  of  the 
Court  of  Appeal  merely  because  the  Lords 
Justices  did  not  fully  state  the  grounds  of 
their  decision. 

Counsel  for  the  vendor  urged  that  there 
is  nothing  before  me  upon  which  I  can 
decide  the  question  of  costs  upon  the 

(S)  60  L.  J.  Ch.  263  ;  [1891]  1  Ch.  601. 
(4)  48  L.  J.  Ch.  503:  12  Ch.  D,  I,  sub  nam. 
Best  V.  ffamand. 
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merits.  I  cannot  a^^ree  with  him.  I 
think  it  was  very  unreasonable  on  the 
vendor's  part  to  let  things  go  on  until  the 
summons  was  ready  for  hearing;  and 
very  hard  upon  the  purchaser  that  the 
vendor  should  let  him  go  on  incurring  all 
the  costs  and  not  make  up  his  mind  to 
rescind  until  the  very  last  moment. 
These  are  quite  sufficient  grounds  for 
making  him  pay  the  costs. 

Solicitors — H.  Hear,  for  purchaser ; 
Upton  &  Britten,  for  vendor. 

lUeported  hy  J.  R.  Brooke,  E»q., 
BarrigteT'Ot-Lanf. 


V. 


Oozens-Habdy,  J.\ 

1901.  /     Lloyd's  bank 

Feb.  22,  23,  25.    (  pkabson. 

March  6.         J 

Mortgagt-^Priorit%f— Notice  to  Trtuteea 
— Chase  in  Aotian-^Froceede  of  Land  hM 
in  Trust  for  Sale — Mortgagor  Trustee — 
j^otioe  through  His  knowledge. 

The  knowledge  of  one  of  several  trustees^ 
who  is  also  a  beTiefidary^  of  a  mortgage^ 
created  by  himself  of  his  own  share  in 
the  proceeds  of  kmd  held  in  trust  for  sale 
is  not,  by  itself  notios  to  the  trustees,  Such 
a  mortgage  will  be  postponed  to  a  sub- 
sequent mortgage  of  which  due  notice  has 
been  given  to  the  trustees. 

Browne  v.  Savage  {i  Drew.  635)  fol- 
lowed. 

A  reversionary  interest  in  the  proceeds 
of  land  held  in  trust  for  sale^  but  not  yet 
sold^  is  a  chose  in  action  wUhin  the  prin- 
ciple laid  down  in  Dearie  v.  Hall  (3  Russ. 
I)  <u  to  gaining  priority  by  notice  to 
trustees. 

This  was  a  foreclosure  action  brought 
by  Lloyd's  Bank  against  the  defen- 
dant Pearson  and  ^s  mortgagees,  in 
which  a  question  arose  as  to  priority  of 
incumbrances. 

By  a  deed  dated  May  3,  1872,  certain 
.freehold  property  at  Eastbourne  was 
vested  in  three  trustees  upon  trust  at 


BE. 

the  request  in  writing  of  Mrs.  Peaiam 
during  her  life,  and  after  her  death  at  the 
discretion  of  the  trustees  to  sell  and 
to  invest  the  proceeds,  and  pay  the 
income  to  Mrs.  Pearson  for  her  life 
for  her  separate  use,  and  after  her 
death  to  stand  possessed  of  the  proceeds 
and  the  income  thereof  in  trust  for  all 
her  children  at  twenly-one  or  marriage* 
The  rents  and  profits  until  sale  were 
directed  to  be  paid  and  applied  as  income 
of  the  investments ;  the  property  had  not 
been  sold. 

Mrs.  Pearson,  who  was  still  living  at 
the  date  of  the  action,  had  four  chiMren 
only,  of  whom  the  defendant  Pearson  was 
one.  In  addition  to  his  original  one- 
fourth  share  he  became  in  1896  entitled^ 
under  the  will  of  a  sister  who  died  in 
November  of  that  year,  to  one- third  of 
her  one-fourth  share  of  the  funds. 

In  1892  the  trustees  of  the  deed  were 
Henry  Stapley,  Stephen  Steele,  and  the 
defendant  Pearson.  Stafdey  died  and 
Flowers  was  appointed  a  trustee  in  hi» 
place  by  deed  dated  April  1, 1896. 

On  September  27, 1892,  the  defendant 
Pearson  mortgaged  his  reversionaiy  one- 
fourth  to  the  Capital  and  Ck)unties  Bank 
for  8002.  Notice  of  this  mortgage  was 
given  to  the  trustees  through  Flowers,, 
who  acted  as  their  solicitor  both  before 
and  after  his  appointment  as  trustee. 
The  plaintiff  bank  had  paid  off  and  taken 
a  transfer  of  this  mortgage,  and  it  was 
admitted  that  they  were  entitled  to  rank 
as  first  mortgagees  in  respect  thereof. 

On  November  22,  1892,  the  defendant 
Pearson  executed  a  mortgage  of  his  rever- 
sionary  one-fourth  share  to  the  defendant 
Grinyer  for  5002.  subject  to  the  admitted 
mortgage  for  8002. 

On  June  29, 1893,  he  charged  the  same 
share  in  favour  of  the  defendant  Grinyer 
with  a  further  sum  of  5002.  Both  these 
deeds  were  wholly  in  the  handwriting  of 
Pearson,  who  was  a  solicitor,  and  were 
kept  in  his  own  possession  for  several 
years. 

In  August,  1894,  the  deliandant  Pear- 
son executed  a  mortgage  in  fiivour  of 
Mackenzie  and  Hart  su^ect  only  to  the 
first  mortgage  of  8002.  The  defendant 
Pearson  at  the  same  time  made  a  stati>- 
toxy  declaration  that  he  had  never  mort- 
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gaged,  charged,  or  otherwise  incumbered 
his  share  except  by  the  first  mortgage. 
This  mortgage  was  paid  off  before  the 
action. 

In  May,  1898,  the  defendant  Pearson 
mortgaged  all  his  interest  under  the 
settlement  to  the  plaintiff  bank  to  secure 
his  current  account  up  to  1,800/.  Notice 
of  this  charge  was  given  to  Flowers,  who 
was  then  one  of  the  trustees  and  acted  as 
their  solicitor.  The  plaintiff  bank  made 
enquiries  as  to  prior  incumbrances  other 
than  the  SOOl.  mortgage,  and  they  had 
no  knowledge  or  notice  of  either  of  the 
charges  held  by  the  defendant  Grinyer. 

The  defendant  Pearson  was  made 
bankrupt  and  absconded  in  1899.  This 
action  was  then  commenced,  but  neither 
the  defendant  Pearson  nor  his  trustee 
defended  it,  and  as  against  them  the 
proceedings  were  in  default. 

Evey  K.C.,  and  Curtis  Price,  for  the 
plaintiffs. — ^We  rely  on  two  positions — 
first,  that  there  was  an  absolute  conversion 
of  the  settled  land  into  personal  estate, 
and  that  notice  to  the  trustees  was 
consequently  necessary  for  the  defendant 
to  perfect  his  title;  and  secondly,  that 
notice  to  the  mortgagor-trustee  was  not 
notice  to  all  the  trustees.  As  to  the  first 
position,  we  have  here  a  trust  for  sale,  so 
that  the  rule  in  Dearie  v.  ffaU  [1823]  * 
applies — Foeter  v.  Cocherdl  [l885],*  Lee  v. 
EawleU  h 866V  and  Wyatt,  In  re;  White 
V.  BUte  [1891].* 

As  to  the  second  position,  the  assump- 
tion that  what  is  communicated  to  one 
trustee  will  necessarily  be  communicated 
by  Jiim  to  his  fellow-trustees,  is  liable  to 
be  rebutted ;  and  it  is  rebutted  ipso  Jhcto 
by  such  a  fitct  as  we  find  here— that  is, 
that  the  single  trustee  who  has  notice  is 
himself  the  mortgagor — Brovme  v.  Savage 
[i869],*  Neumuvn  v.  Newman  [l885],®  Low 
V.  Bowoerie  [l89l].^    Browne  v.  Savage^ 

(1)  3  Boss.  1. 

(2)  3  01.  Sl  F.  456. 

(3)  2  K.  &  J.  631. 

(4)  61  L.  J.  Gh.  178 :  [1892]  1  Oh.  188.  In 
the  HooBO  of  Lords,  $ub  nam.  Ward  v.  Duu' 
combe,  62  L.  J.  Ch.  881 ;  [1893]  AC.  369. 

(5)  4  Drew.  636. 

(6)  64  L.  J.  Ch.  698 ;  28  Oh.  D.  674. 

'  (7)  60  L.  J.  Ch.  694 ;  [1391]  3  Ch.  82. 


was  preceded  by  other  ca6e$  which, 
though  cases  in  bankruptcy,  embody  the 
same  principle — Hennessy,  In  re  [1842],* 
and  BauUon,  Ex  parte;  SketMey,  in  re 
[1857].^  It  is  true  that  doubt  has  been 
thrown  on  Browne  v.  Savage  ^  in  Willes  v. 
Oreenhiil  [l860],'^  but  the  latter  case  is 
not  really  inconsistent  with  the  principle 
now  laid  down. 

[Cozbns-Habdy,  J. — I  do  not  at  pre- 
sent see  that  Willes  v.  GreenhiU  ^^  is  in- 
consistent with  Broume  v.  Savage.^  The 
cases  were  on  different  lines.] 

There  are  many  other  authorities  in 
our  favour,  one  of  the  latest  of  which  is 
Arden  v.  Arden  [i886].^^ 

JfiflWewt,  K.C.,  and  E.  P.  Hetoitt,  for 
the  defendant  Grinyer. — The  onus  lies  on 
our  opponents  to  shew  that  the  other 
trustees  had  no  notice. 

J^Oozens-Habdt,  J. — I  think,  on  the 
evidence,  that  the  other  trustees  had  no 
notice.] 

The  onus  lies  on  the  plaintiff  to  prove 
it  affirmatively,  and  this  he  has  not 
don^— TForei  v.  Duncomhe^  sjid,  .Steverns^ 
Ex  parte  [i834].^^  As  to  notice  to  one 
trustee,  who  is  the  mortgago^^  only,  the 
rule  is  really  the  same  as  in  bank- 
ruptcy, where  notice  to  an  assignor  him- 
self is  sufficient — Rogers^  Ex  parte  [l856],^* 
Smith  V.  Masterman  [l83d],'^  and  lAoydY*. 
Banks  [1868]." 

[Oozens-Hardy,  J.,  referred  to  Robson 
on  Bankruptcy  (7th  ed.),  p.  534 ;  JSa^ron 
Walden  Second  Benefit  Building  Society  v. 
Rayn&r  [i880],^^  and  MtOual  Life  As- 
suranee  Society  v.  Langley  [i886].*^] 

As  to  Brow7ie  v.  Savage  ^  we  agree  that 
it  is  inconsistent  with  the  principle  which 
we  contend  for  here ;  but  that  case  stands 
quite  alone,  and  is  not  reconcilable  with 
the    general   current  of   authority.    In 

(8)  2  Dr.  &  W.  666,  663. 

(9)  26  L.  J.  Bk.  46,  49;  1  De  a.  &  J.  163« 
178. 

(10)  31  L.  J.  Ch.  1 ;  29  Beav.  376.  On  app. : 
4  Be  a.  F.  &  J.  147. 

(11)  64  L.  J.  Ch.  666 ;  29  Ch.  D.  702. 

(12)  4  Deac.  &  C.  1 17. 

(13)  26  L.  J.  Bk.  41 ;  8  De  6.  M.  &  G.  271. 

(14)  3  L.  J.  ^x.  42;  tub  nom.  Smith  v.  Smitli^ 
2  Or.  &;  M.  231. 

(16)  37  L.  J.  Ch.  881 ;  L.  B.  3  Ch.  488.       . 

(16)  49  L.  J.  Ch.  466 ;  14  Ch.  D.  406.    . 

(17)  32.Ch.  D.460. 
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WiUea  v.  Greenhill^^  it  is  distinguished  in 
a  nianner  that  is  really  indistinguishable, 
for  all  the  cases  agree  that  formal  notice  is 
immaterial.  The  judgment  in  the  latter 
case  of  Knight-Bruce,  L.J. — prepared, 
but  never  delivered — is  entirely  inconsis- 
tent with  Browne  v.  Savage  *  and  pro- 
ceeds on  quite  different  principle. 

[Cozens-Habdt,  J.,  referred  to  Shrop- 
hre  Union  Railway  and  Canal  Co. 
V.  Reg.  [1875]."] 

The  distinct  tendency  of  the  later  cases 
has  been  to  cut  down  rather  than  extend 
the  principle  of  Dearie  v.  RaU.^ 
Waadcie,  In  re;  BriUin  v.  Partridge 
[1898],^^  and  per  Lord  Macnaghten  in 
nard  v.  Dunoombe^  :  "For  the  reasons 
which  I  have  already  given,  I  do  not 
think  that  those  principles  are  so  clear 
or  so  convincing  that  the  rule  ought  to 
be  extended  to  a  new  case.'' 

As  to  the  other  point,  we  can  hardly 
deny  that  this  was  a  case  of  conversion. 

[They  referred  also  to  AUerbury  v. 
Wallia  [I856].w 

Eve,  K,C.y  in  reply,  referred  to  Rice  v. 
Rice  [1854]  21  and    Thompson    v.  Speirs 

[1846]>« 

Cur,  adv.  vuU. 

Mao'ch  6.  —  Oozbns-Habdy,  J.  (after 
stating  the  &cts  as  above). — ^The  question 
I  have  to  decide  is  whether  Grinyer's 
securities,  which  are  prior  in  time,  take 
precedence  of  the  charge  of  the  plaintiff 
bank«  Now  I  think  it  is  clear  that  this 
is  a  case  to  which  the  rule  in  Dearie  v. 
Hail  ^  applies,  although  the  land  has  not 
yet  been  sold,  and  although  the  securities 
all  purport  to  deal  with  land  and  not  with 
money. 

It  is  contended  by  the  defendant  Grinyer, 
in  the  first  place,  that  it  rests  upon  the 
plaintiff  to  prove  that  no  notice  of  Grinyer's 
charges  was  given  to  either  Stapley  or 
Steele,  and  tluit  no  such  proof  has  been 
furnished;  and  in  the  next  place,  that 
even  if  the  Court  is  satisfied  that  no. 
notice  was  given  to  either  of  them,  the 
knowledge  which  the  defendant  Pearson 

(18)  45  L.  J.  Q.B.  31 ;  L.  R.  7  H.L.  496. 

(19)  68  L.  J.  Ch.  117;  [1899]  1  Ch.  163. 

(20)  25  L.  J.  Ch.  792 ;  8  De  G.  M.  &  G.  464. 

(21)  23  L.  J.  Ch.  289 ;  2  Drew.  73. 

(22)  14  L.  J.  Ch.  453;  13  Sim.  469. 


himself  had,  he  being  one  of  the  trustees, 
is  sufficient  to  protect  Grinyer. 

On  the  first  point  I  have  felt  coDsider- 
able  difficulty.  Stapley  and  Steele  are 
both  dead,  and  Pearson  has  absconded. 
But,  upon  the  whole,  I  have  arrived  at 
the  conclusion  that  there  is  sufficient 
evidence  to  justify  me  in  finding  that  no 
notice  was  given  to  either  Stapley  or 
Steele.  [His  Lordship  went  through  the 
evidence  on  this  point,  and  continued :] 

Upon  the  whole,  therefore,  I  think  I 
must  deal  with  this  case  on  the  assump- 
tion that  the  defendant  Grinyer  can  only 
rely  upon  the  knowledge  which  the  defen- 
dant Pearson,  one  of  the  trustees,  had  of 
his   own  incumbrances.      Is  that  suffi- 
cient f    Now  the  very  point  was  decided 
by  Vice-chancellor  Kindersley  in  1859 
in  Broume  v.  Savage  ^ ;  but  I  am  asked  to 
hold    that    that    decision    is    not   well 
founded,  and  is  inconsistent  with  prior 
and  subsequent  cases.     It  is  necessary 
to  read  what  the  Yice-Chanoellor  said: 
'*  In  the  case  where  the  assignor  is  him- 
self one  of  the  trustees,  he  being  the 
only  one  of  the  trustees  who  has  any 
notice  or  knowledge  of  the  assignment 
which  he  has  made,  if  he  should  after- 
wards apply  to  another  person  to  advance 
him  a  sum  of  money  on  an  assignment  of 
his    interest,  concealing  the  &ct  of  thB 
prior  assignment,  such  proposed  assignee 
could  not,  by  any  caution    in    making 
enquiry  of  all  the  trustees,  discover  the 
fact  of  the  prior  assignment ;  for  it  is  the 
interest  of  the  trustee,  who  is  the  pro- 
posed assignor,  to  conceal  the  prior  as- 
signment; and  the  other  trustees  know 
nothing  about   it.     Such  notice,  there- 
fore, would  not  effect  the  object  for  which 
notice  to  trustees  is  required;  viz.,  the 
security  of  the  party  taking  the  assign- 
ment against  prior  assignments  concealed 
from  hun  by  his  assignor.    And  therefore 
I  am  of  opinion  that,  though  Mr.  Savage, 
being  one  of  the  trustees,  had  notice  (as 
of  course  he  had)  of  the  assignment  be 
had    made    to    the    plaintiff,    Hannah 
Browne,  such  notice  was  not  sufficient  to 
give  her  priority  over  a  subsequent  in- 
cumbrancer with  notice." 

I  am  not  convinced  that  the  authority 
of  Broume  v.  Savage,^  ao  feir  as  it  relates 
to  the  effect  of  notice  to  or  knowledge  of 
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&  trustee  assignor,  has  ever  been  ques- 
tioned. It  wajs  quoted  with  approval  by 
Sir  John  EomiUy  in  WUles  v.  GreenhiU.^^ 
That  case  only  decided  that,  where  a 
benefidaiy,  the  wife  of  a  trustee,  mort- 
gaged her  separate  estate  by  a  deed  to 
which  the  husband  trustee  was  a  party, 
the  notice  to  or  knowledge  of  the  husband 
trostee  was  sufficient.  It  will  be  observed 
that  the  trustee  was  not  and  could  not  be 
the  assignor  of  his  wife's  separate  estate, 
though  he  may  have  been,  and  probably 
was,  the  person  who  got  the  benefit  of  the 
money  advanced.  On  appeal  Lord  West- 
bury  expressly  stated  that  he  did  not 
intend  to  overrule  or  throw  doubt  upon 
any  former  decision,  including  of  course 
Browne  v.  Savage.^  In  the  very  im- 
portant case  in  the  House  of  Lords  of 
Vard  Y.  DunoombBy^  Broume  v.  Savage  ^ 
ia  cited  by  counsel  as  establishing  a  recog- 
nised exception  to  the  sufficiency  of  notice 
to  a  single  trustee ;  but  there  is  no  men- 
tion of  it  in  the  elaborate  judgments  of 
Lord  Herschell  and  Lord  Macnaghten; 
eertainly  there  is  nothing  in  either  of 
those  judgments  to  impugn  its  authority. 
But  it  has  been  strongly  urji;ed  before 
me  that  the  rule  in  Dearie  v.  Hall  ^  rests 
upon  and  follows  the  principles  of  the 
Court  of  Bankruptcy  in  dealing  with 
order  and  disposition,  and  that  as  it  has 
been  decided  that  the  knowledge  of  one 
of  two  assignors,  jointly  entitled,  who 
was  a  trustee,  was  sufficient  to  take  a  chose 
in  (Miction  out  of  the  order  and  disposition 
•f  the  assignors — Rogers j  Ex  parte  ^^ — 
the  same  rule  ought  to  apply  as  between 
several  incumbrancers,  and  that  Yice- 
Ohancellor  Kindersley  overlooked  this. 
But  I  think  there  is  a  fiallacy  in  this 
argument.  I  have  the  authority  of  the 
Grart  of  Appeal  that  the  two  cases  are 
not  analogous.  In  Saffron  Walden  Second 
Benefit  Building  Society  v.  Rayner  ^^  Lord 
Justice  James  says :  *'  Ko  doubt  there  are 
cases  in  bankruptcy  in  which  it  was  held 
that  notice  to  a  person  acting  as  solicitor 
was  sufficient  to  take  a  choae  in  action^ 
eut  of  the  order  and  disposition  of  the 
assignor.  Whether  I  should  have  decided 
those  cases  originally  as  they  were  decided, 
I  will  not  undertake  to  say,  but  it  seems 
to  me  that  the  question  what  is  sufficient 
aotioe  to  prevent  a   thing  from  being 


alleged  to  be  in  the  order  and  disposition 
of  an  apparent  owner  with  the  consent  of 
the  true  owner,  stands  upon  a  very  dif- 
ferent footing  from  the  question  what  is 
sufficient  notice  as  regards  successive  in- 
cumbrancers." And  again  in  MiUual  Life 
Aaeuranee  Society  v.  Langley  ^^  Lord  Jus- 
tice Cotton  says  :  "  Order  and  disposition 
must  be  with  the  consent  of  the  true 
owner,  and  it  may  very  well  be  that 
sufficient  has  been  done  to  shew  that  the 
true  owner  does  not  consent  to  the  fund 
remaining  as  it  is,  although  it  would  not 
be  sufficient  to  shew  that  notice  had  been 
given  to  effectually  secure  or  obtain 
priority." 

I  have  carefully  read  Lord  Macnaghten's 
judgment  in  Ward  v.  Buncombey*  which  I 
accept  as  a  guide.  But  I  do  not  profess 
to  be  able  to  discover  any  definite  prin- 
ciple upon  which  the  rule  in  Dearie  v. 
ffaJl  ^  is  founded.  Nevertheless  it  must 
now  be  recognised  as  a  positive  rule, 
though  it  is  not  one  to  be  extended.  But 
it  would  be  whittling  away  the  rule,,  and 
indeed  would  be  making  it  a  mere  trap, 
if  it  were  to  be  held  that  the  knowledge 
which  an  assignor  trustee  has  of  his  own 
incumbrance  is  sufficient  to  give  the 
assignee  priority  against  a  subsequent 
incumbrancer  who  gives  due  notice  to  all 
the  trustees.  This,  I  take  it,  was  the 
view  of  Vice-Chancellor  Kindersley  in 
Broume  v.  Savage.^  It  commends  itself 
to  my  judgment.  But  whether  it  did  so 
or  not  I  should  consider  it  proper  to 
follow  the  unchallenged  decision  of  that 
most  learned  and  accurate  Judge,  and  to 
leave  the  parties  to  apply  to  the  Court  of 
Appeal  to  overrule  it  if  they  consider  that 
it  is  no  longer  law. 

The  result  is  that  .  I  must  hold  the 
plaintiffs  entitled  to  priority  over  the 
defendant  Grinyer.  And  the  usual  ac- 
counts in  a  foreclosure  action  must  be 
taken  on  that  footing. 

Solicitors— Venn  &  Woodcock,  agents  for  T.  A. 
Goodman,  Brighton,  for  plaintifE  ;  Clarke 
k.  Calkin,  agents  for  Howlett  &  Clarke, 
Brighton,  for  defendant  Grinyer. 

IRtported  by  J.  R.  Brooke^  JEtq,^ 
Barriiter-at-Law, 
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Buckley,  J.  '^  bcott-chad's     SETTLiiasKT, 
1901.       >     In   re;    scott-chab    v, 
March  6.    )     pares. 

Marriage  Settiemenl — CoveiMni  to  Settle 
After-acquired  Property — Separate  Lega- 
cies each  below  Limited  Amount^  hut  together 
above  it  —  Aggregation  —  Deduction  of 
Legacy  Duty, 

By  a  marriage  settlement  the  wife  cave- 
narUed  that  if  at  any  time  during  the 
continuance  of  the  marriage  ehe  should 
**  at  one  and  the  sam/e  time  and  from  one 
and  thesame source "  become  entitled  to  any 
real  or  personal  property  of  the  vahte  of 
5002.  and  upwards^  she  would  cause  the 
same  to  be  settled.  Under  two  successive 
oodieHs  to  a  will  of  a  testatrix  the  wife 
became  entitled  to  two  legacies^  each  for  the 
sum  of  SOOZ.y  one  payable  out  of  the  general 
estate  of  the  testatrix  and  the  other  out  of 
the  proceeds  of  certain  lands  directed  by 
the  testatrix  to  be  sold.  The  legacies  were 
subject  to  duty  at  the  raie  of  10  per 
cent.,  reducing  them  to  4502.  each: — 
Held,  that  the  legacies^  so  faar  as  the  bene- 
fiddl  receipt  by  the  legatee  was  concemedy 
were  reduced  to  4502.  each^  and  were  there- 
fore sepao'ately  not  bound  by  the  covenantj 
but  that  the  legatee,  having  become  entiUed 
to  them  ^^at  one  and  the  same  time** — 
ncmiely,  the  decUh  of  the  testcOrix;  and 
"from  one  and  the  same  source  *' — namdy, 
the  testatrix — the  legacies  must  be  aggre^ 
gated,  and  were  together  bound  by  the 
covenant. 

Adjourned  summons. 

By  a  deed  of  settlement  dated  April  27, 
1886,  and  made  on  the  marriage  of  Alice 
Scott-Chad,  then  Alice  Pares,  spinster, 
with  Charles  Scott-Chad,  who  was  still 
liTing,  Alice  Pares  covenanted  to  settle 
after-acquired  property.  The  covenant, 
90  far  as  is  material,  was  in  the  following 
terms :  "  That  if  at  any  time  during  the 
continuance  of  the  said  intended  marriage 
the  said  Alice  Pares  shall  at  one  and  the 
same  time,  and  from  one  and  the  same 
source,  hecome  either  by  gift  or  will  or 
otherwise  howsoever  seised  or  possessed 
of  or  entitled  to  any  real  or  personal  pro* 
perty  of  the  value  of  5002.  or  upwards  for 
any  estate  or  interest  whatsoever  whether 
in  possession  reversion  remainder  or  ex- 


pectancy (except  certain  property  thereb 
specifically  mentioned)  then  and  in  anyand 
every  such  case  the  said  Alice  Pares  and  all 
other  necessary  parties  will  at  the  cost  of 
the  trust  premises  and  as  soon  as  circam- 
stances  will  permit  to  the  satis&otion  of 
the  trustees  or  trustee  for  the  time  bong 
of  these  presents  convey  assign  or  aasore 
the  said  real  and  personal  property  to  or 
otherwise  cause  the  same  to  be  vested  in 
the  said  trustees  or  trustee  for  the  time 
being  their  or  his  heirs  executors  or  ad- 
ministrators respectively ''  upon  the  trusts 
therein  mentioned. 

Eliza  Back,  by  her  will  dated  Novem* 
her  5,  1896,  appointed  the  Bev.  Norman 
Pares,  Qeorge  Lancelot  Pares,  and  Qeorge 
Edgar  Frere  executors  and  general  trus- 
tees of  her  will  and  any  codicil  or  oodidls 
thereto,  and  devised,  bequeathed,  and  ap- 
pointed all  real  and  personal  estate  o?er 
which  she  had  any  power  of  di^Ksition 
or  appointment  by  wOl  (except  as  therein 
mentioned)  unto  her  trustees  in  fee-simple 
absolutely. 

By  a  codicil  to  her  will  bearing  even 
date  therewith,  the  testatrix  directed  her 
trustees  to  pay  out  of  her  real  and  per- 
sonal estate  to  each  of  the  children  of 
her  sister-in-law,  Katherine  Pares,  who 
should  be  living  at  her  death  5002.,  and  as 
to  a  sum  of  56,0002.  she  directed  her 
trustees  to  hold  the  same  upon  trust  to 
invest  the  same  and  to  pay  the  income 
thereof  to  Fanny  Back  for  life  and  after 
her  death  to  pay  the  income  to  Katherine 
Pares  for  life,  and  after  her  death  upon 
trust  to  divide  the  capital  equally  between 
the  children  of  Katherine  Pares  (of  whom 
Alice  Scott-Chad  was  one)  living  at 
the  testatrix  8  death,  and  tJie  child  or 
issue  of  any  such  child  as  should  have 
died  in  her  lifetime  leaving  issue  at  her 
death  in  equal  shares  per  stirpes. 

By  a  second  codicil  to  her  will  dated 
May  12,  1899,  the  testatrix  directed  tiiat 
certain  lands  in  the  parish  of  Horsell,  in 
the  county  of  Surrey,  then  belonging  to 
her,  should  be  sold,  and  out  of  the  pro- 
ceeds of  the  sale  thereof  she  gave,  amongst 
other  legacies,  to  her  niece,  Alice  Soott-Cl^ 
5002.,  and  the  testatrix  directed  that  the 
legacies  to  her  nieces  by  this  codicil  were  to 
be  in  addition  to  the  legacies  given  them  by 
the  first  codicil,  and  al«>  that  every  lefg^J 
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thereby  given  to  a  woman  who  should  at 
her  death  be  married  should  be  £:>r,her 
separate  use. 

The  teetatriz  died  on  June  17,  1900, 
and  her  will  and  two  codicils  were  duly 
proved  by  all  the  executors  on  August  3, 
1900. 

The  legacies  of  500^.  given  by  the  fiicst 
and  second  codicils  to  Alice  Scott-Chad 
were  each  subject  to  duty  at  the  rate  of 
10  per  cent.,  which  would  reduce  their 
amounts  to  4502.  eaph. 

This  was  a  summons  taken  out  )by 
Alice  Scott-Ohad  and  another  asking 
{inter  alia)  for  the  determination  by  the 
Court  of  the  question  whether  the  benefit^ 
given  to  the  plaintiff  AUce  Scott-Chad  by 
the  codicils  were  bound  by  the  covenant 
to  settle  after-acquired  property  in  her 
settlement. 

It  was  admitted  that  her  reversionary 
interest  in  the  56,0002.  was  bound  by  the 
covenant. 

Austen-CaffmeUy  for  the  summons. — > 
The  two  legacies  are  not  bound  by  the 
covenant.  They  are  of  two  different 
amounts,  each  of  which  is  less  than  5002. — 
namely,  4502. 

[Buckley,  J. — ^As  regards  the  amount 
of  the  legacies,  I  am  so  £w  with  you.] 

They  do  not  arise  '^  from  one  and  the 
flame  source."  ''  Source  "  does  not  mei^i 
the  donor,  but  the  place  or  investment. 
**  From  one  and  the  same  source  "  means 
under  the  same  title.  Here  one  legacy  is 
payable  inunediately  out  of  the  general 
estate,  and  the  other  out  of  the  proceeds 
of  sale  of  lands  directed  to  be  sold  ;  nor 
are  they  payable  "at  one  and  the  same 
time  "  as  required  by  the  covenant.  There 
may  be  different  titles  under  the  same 
y9m—MiddkUm'B  Will,  In  re  [1868],^  and 
J)ams$y  In  re  ;  Sarrison  v.  Dama  [i897].^ 

Mark  Eomer,  for  the  respondents,,  was 
Dot  oaUed  upon. 

Buckley,  J.,  stated  the  fetcts,  and  con- 
tinued :  The  legatee  in  each  case  has  to 
suffer  a  deduction  of  duty  at  the  rate 
of  10  per  cent.,  so  that  each  of  .these 
4mms  becomes,  so  far  as  her  beneficial 
receipt    of    them    is^  concerned,    4502. 

(1)  16  W.  B.  1107. 

(2)  66  L.  J.  Oh.  512;  [1897]  2  Ch.  204. 


only,  and  is  therefore  not  caught  by 
the  covenant.  The  aggregate  of  these 
two  sums  is  9002.,  and  the  question  is 
whether  they  ought  to  be  aggregated  and 
therefore  settled.  In  my  opinion  they 
ought.  Did  the  lady  become  entitled  by 
the  will ''  at  one  and  the  same  time  "  to  both 
these  legacies  ?  Plainly  she  did.  At  what 
time  f  When  the  testatrix  died.  Did  she 
get  them  '^  from  one  and  the  same  source ''  ? 
I  answer,  she  did.  The  source  from  which 
she  '^  became  by  will  entitled  "  was  the 
testatrix.  It  was  argued  that  she  got  them 
from  different  sources —  one  sum  by  a  legacy 
out  of  the  general  ei^te,  and  the  other 
out  of  the  proceeds  of  sale  of  land,  and  that 
these  are  different  sources.  In  my  opinion 
"source"  does  not  bear  that  meaning. 
If  a  testatrix,  entitled  to  a  balance  at  the 
London  and  Westminster  Bank  and  to  a 
balance  at  the  Capital  and  Counties  Bank 
of  4002.  each,  gives  both  to  one  legatee,  it 
appears  to  me  that  the  legatee  becomes 
entitled  to  both  sums  from  a  source  which 
is  not  the  banks,  but  the  testatrix.  The 
bank  is  not  the  source ;  the  person  who 
makes  the  will  is  the  source.  In  my 
opinion,  therefore,  the  lady  became  en^ 
titled  ^'at  one  and  the  same  time  and 
from  one  and  the  same  source "  to  both 
these  legacies. 

Does  it  make  any  difference  that  one 
sum  is  not  immediately  payable  because 
the  land,  out  of  the  proceeds  of  which  it  is 
|)ayaUe,  has  not  yet  been  sold  %  I  answer, 
no.  The  time  to  be  considered  is  the 
moment  when  she  became  entitled  to 
this  legacy.  That  was  when  the  testa- 
trix died,  although  she  would  not 
actuaUy  receive  it  till  later.  Was  it  of 
the  value  of  5002  when  she  thus  became 
entitled  to  it?  When  she  became  entitled 
she  could  have  sold  the  right  to  receive 
in  the  future  payment  out  of  the  land. 
The  aggregate  value  of  the  two  legacies 
is  thus  more  than  5002.  I  hold,tbere- 
£Dre|  that  the  property  derived  vaAex  the 
will  is  bound  by  the  covenant. 

'    Solicitors— Bower,  Ck>tton  &  Bower,  for  all 
parties. 

{Reported  by  W.  Ivimey  Cook^  Esq,, 
Barrieter^ct'Law 
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^^1901^'  ^'  \  MAYHKW,  In  re ;  spbncee  v. 
March's.    ]  ^^^«°- 

Will — AppairUment — Special  Potoer  — 
^ft  of  JRendue  after  Paymeni  of  DAU^ 
Jec. — ^^ Appoint^  devisej  and  heqi^eath" — 
Execution  of  Special  Potoer — £videnee, 

A  teatatrix,  who  poseeeeed  a  epecial 
power  of  appointment  in  favour  of  nephewe 
and  nieces  over  a  find  of  peraonalty,  after 
giving  a  number  of  pecuniary  legacies,  pro- 
ceeded to  ''  appoint,  deviee,  and  bequeath  " 
all  the  reeidue  of  her  real  and  personal 
estate  to  trustees,  upon  trust  to  convert  the 
same  and  out  of  the  proceeds  thereof  to  pay 
her  debts  and  funeral  and  testamentary 
expenses,  and  to  pay  and  divide  the  residue 
of  the  proceeds  equally  between  certain 
nephews  and  nieces : — Held,  that  evidence 
was  admissible  to  prove  that  the  testatrix 
possessed  at  the  time  of  her  death  no  other 
power  of  (appointment,  having  reference  to 
the  fact  that  the  word  *'  appoint "  was  found 
in  her  wiU,  and  that  the  above  disposition 
was  under  the  circumstances  an  exercise  of 
the  special  power  of  appointment. 

Dictum  in  Richardson's .  Trusts,  In  re 
(17  L.  K.  Ir.  436),  questioned. 

Adjourned  summons. 

Under  the  will  of  her  fiither,  the  late 
William  Mayhew,  dated  March  27,  1858, 
the  testatrix,  Maria  Mayhew,  was  entitled 
to  a  special  testamentary  power  of  appoint- 
ment over  a  certain  fund  of  persozial  pro- 
perty in  favour  of  her  nephews  and 
nieces. 

By  her  will  dated  June  9, 1898,  Maria 
Mayhew,  after  giving  a  number  of 
pecuniary  legacies,  made  {inter  alia)  the 
following  disposition  : ''  I  appoint,  devise, 
and  bequeath  my  real  estate  and  the 
residue  of  my  personal  estate  to  my  trus- 
tees, upon  trust  to  sell  or  convert  the 
6ame  into  money  and  to  pay  and  divide 
the  proceeds  (afber  paying  my  debts, 
funeral  and  testamentary  expenses)  equally 
between  the  four  children  of  my  de- 
ceased sister,  Jane  Cutbush,  namely  •  .  . 
IVederick  Mayhew  Outbush  .  .  .  Mabel 
Jane  Cutbush,  Horace  Mayhew  Cutbush, 
and  Bertram  Mayhew  Cutbush,  or  such 
«f  them  as  shall  be  living  at  my  decease.'' 


The  will  contained  no  reference  to  the 
special  power  of  appointment  already 
mentioned,  other  than  what  might 
be  gathered  from  the  language  of  the 
disposition  set  out  above. 

The  testatrix  died  on  September  19, 
1900,  and  her  will  was  proved  on  Novem- 
ber 5,  1900. 

An  originating  summons  was  issued  by 
one  of  the  trustees  of  the  will  of  William 
Mayhew  for  the  determination  (inter  alia) 
of  the  question  as  to  whether  the  special 
testamentary  power  of  appointment  given 
as  aforesaid  to  Maria  Mayhew  by  the 
will  of  her  fitther,  William  Mayhew,  had 
been  duly  exercised  by  the  disposition 
in  the  will  of  Maria  Mayhew  set  out 
above. 

It  was  proved  in  evidence  at  the  hear- 
ing of  the  adjourned  summons,  after  some 
dispute  as  to  its  admissibility,  that  Maria 
Mayhew  possessed  no  other  power  of 
appointment,  general  or  special,  at  the 
time  of  her  death. 

Coote^  for  the  trustee  of  the  will. 

Butcher,  E.G.,  and  Gatey,  for  the  four 
nephews  and  nieces. — ^Any  reference  to 
the  special  power,  however  slight,  is  suffi- 
cient—per Lindley,  L  J.,  in  Williams,  In 
re  ;  FouUces  v.  Williams  [i889].*  Here  we 
have  such  a  reference  in  tne  word  '*  ap- 
point," the  natural  and  obvious  meaning 
of  which  can  have  reference  only  to  a 
power  of  appointment  of  some  kind,  and 
the  testatrix  possessed  no  other  power 
than  the  one  now  in  question — a  &et 
which  we  are  entitled  to  prove  in  evidence. 
Unless  there  be  reason  to  believe  that 
"  appoint "  is  used  loosely,  the  Court  is 
bound  to  give  it  a  technical  sense.  Othsr- 
wise,  in  the  present  case,  the  tenn  is 
simply  otiose.  The  value  attached  to  the 
word  "  appoint "  is  shewn  by  Pidgeh/  v. 
Pidgely  [i844j.« 

The  direction  to  pay  debts  and  funeral 
and  testamentary  expenses  out  of  a  fu&<i 
which,  ex  hypdhesi,  includes  the  foi^d 
subject  to  the  special  power,  is  not  in 
itself  sufficient  to  negative  a  presumption 
of  an  intention  to  exercise  the  power 
otherwise    established — Cowx,  v.  Fo^ 

(1)  68  L.  J.  Ch.  461, 463 ;  42  Ch.  D.  93,  97. 
(8)  1  CoVL  CO.  266. 
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liATHXw,  In  re. 

ri86oV  Teapds  TrutU,  In  re  [l87s],^  and 
^winburney  In  re;  Svoirtbume  v.  PiU 
[1884].* 

The  preflent  case  is  really  indistinguish- 
able from  Milner^  In  re ;  Milner  v.  Bray 

[1899].® 

[Fakwell,  J. — But  in  that  case  there 
was  a  reference  to  the  power.] 

The  only  authority  against  us  is  the 
Irish  case  of  Bichardean'a  TrtuU^  In  re 
[l886]/  which  is  distinguishable;  for  in 
that  case  it  was  stated,  and  not  denied, 
that  the  testatrix  had  also  a  general  power 
of  appointment  over  other  property  to 
which  the  words  of  the  will  in  question 
might  easily  have  applied. 

J.  S.  Cfreen,  for  persons  claiming  in 
de&ult  of  appointment. — The  onus  is  on 
the  other  side  to  shew  affirmatively  that 
the  power  has  been  exercised — per  EuBiy,  J., 
in  MiUey  In  re;  MUk  v.  MiUa  [i886]»: 
''The  burden  of  proof  is  on  those  who 
assert  affirmatively  that  the  power  was 
exercised."  The  will  must  contain  some 
reference,  by  recital  or  otherwise,  either 
to  the  power  purporting  to  be  exercised 
orto  l&e  property  subject  to  it — Harvey 
V.  Stracey  \\%^2\.^  Neither  of  those  two 
conditions  is  satisfied  here. 

[Fabwsll,  J. — But  it  is  argued  here 
that  the  use  of  the  word  ''  appoint "  is,  in 
itself^  a  reference  to  the  power.] 

That  is  to  give  an  undue  value  to 
"  appoint "— C7ottow,  In  re  ;  Wood  v.  ColUm 
[i888].io 

[Fabwell,  J. — ^That  case  was  governed 
by  special  circumstances,  which  appear  in 
the  judgment  of  North,  J.] 

Hayee^  In  re;  TumbuU  v.  ffayea  [l90o],^  ^ 
is  a  decision  in  my  &vour.  Extrinsic 
evidence  is  not  admissible  to  shew  that 
the  testatrix  possessed  no  other  power  of 
appointment  at  the  time  of  her  death--' 
SuddlesUmj    In    re ;    Bruno  v.  Eyeton 

[1894].»» 

J>  A.  Hay^  for  other  parties  claiming 

(3)  29  L.  J.  Ch.  886 ;  IJ.  &  H.  30. 

(4)  43  L.  J.  Cb.  87  ;  L.  R.  16  Eq.  442. 
(6)  64  L.  J.  Ch.  229;  27  Oh.  D.  696. 

(6)  68  L.  J.  Ch.  266;  [1899]  1  Ch.  663. 

(7)  17  L.  R.  Ir.  486. 

(8)  66  L.  J.  Ch.  118, 122 ;  34  Ch.  D.  186, 194. 

(9)  22  L.  J.  Ch.  23 ;  1  Drew.  78, 112. 

(10)  68  L.  J.  Ch.  174 ;  40  Ch.  D.  41. 

(11)  69  L.  J.  Ch.  691 ;  [1900]  2  Ch.  332 
'  (12)  64  L.  J.  Ch.  157;  [1894]  3  Ch.  695 


in  de&ult  of  appointment. — ^This  case  is 
similar  to  HtMleskm^  In  re;  Bruno  v. 
EyeUm.^^  There  is  a  great  distinction 
between  the  bare  use  of  the  word  '*ap- 
point"  and  cases  in  which  there  is  a 
general  prefieitory  reference  to  ''all  the 
powers  that "  the  testator  ''  may  have." 

Fabwill,  J. — ^This  case  is  very  near 
the  line,  but,  on  the  whole,  I  come  to  the 
conclusion  that  the  special  power  has  been 
exercised.  [£Us  Lordship  read  the  dis- 
position in  the  will  already  set  out  above.  J 
The  testatrix  had  a  limited  power  of 
appointment  among  her  sister's  children. 
I  stcurt,  therefore,  with  this,  that  the  gift 
is  to  the  objects  of  the  special  power.  It 
is  plain  on  the  authorities  that  the  mere 
fact  that  a  testator  directs  payment  of  his 
debts  and  funeral  and  testamentazy  ex- 
penses out  of  a  fund  which  includes  a  fund 
that  is  subject  to  a  special  power,  is  not 
enough  to  exclude  the  intention  of  execut- 
ing the  power.  Further,  it  has  been  proved 
in  evidence  that  the  testatrix  in  this  case 
had  no  other  power.  It  has  been  argued 
that  this  evidence  is  not  admissible,  but, 
in  my  opinion,  it  is  admissible  alike  on  the 
authorities  and  on  principle,  when  the 
Oourt  finds  the  word  *'  appoint "  in  a  will. 
When  I  have  a  devise  of  real  estate  I 
have  to  find  whether,  in  fact,  a  testator 
had  real  estate ;  and,  similarly,  where  a 
testator  ''appoints"  personal  estate,  I 
have  to  enquire  whether  he  possesses  a 
power  to  "  appoint "  personalty. 

I  find,  therefore,  that  this  testatrix 
had  a  special  power,  and  no  other  power, 
and  I  find  in  this  will  the  words  "  ap- 
point, devise,  and  bequeath."  Now 
"  appoint "  is  a  word  of  art,  and,  in  my 
opinion,  refers  to  powers,  and  to  powers 
only.  I  do  not  say  that,  if  there  were  not 
other  words,  "  appoint "  would  not  carry 
all  the  property.  Here,  however,  we  have 
all  three  words;  and  "appoint,"  in  my 
opinion,  in  this  collocation  contains  in 
itself  a  necessary  reference  to  a  power.  I 
read  it,  therefore,  as  if  it  were  written, 
''  in  exercise  of  every  power,  I  appoint, 
devise,  and  bequeath."  I  think  that  thia 
is  the  true  view  in  a  will  like  this,  in 
which  we  find  all  three  words  used.  At 
first  I  felt  some  difficulty  whether  the  re- 
ference might  not  be  limited  to  general 
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powers^  which  the  testatrix  thought  she 
might  pofiBibly  have  at  the  time  of  her 
death,  which  would  suificiently  answer  it. 
The  words  ''  my  personal  estate "  might 
seem  to  point  to  this  view.    But  in  Teap^$ 
TrugtBf  In  r»,*  and  in  Swvnhvame^  In  re  ; 
Sudnbume  v.   Piit  * — especially    in    the 
latter — ^the  same  objection  applied,  when 
the  words  were  held  a  sufficient  reference 
to  a  special  power.    Here  the  words  '*  de- 
vise and  bequeath  "  would  of  themselves, 
under  section  27  of  the  Wills  Act,  1837, 
execute  any  general  power.    I  am  there- 
fore merely  acting  on  the  general  rule 
that  effect  should  be  given  to  all  the 
words  used  by  the  testatrix  if  I  hold  that 
the  word  "  appoint "  is  an  exercise  of  the 
special  power.     My  chief  hesitation  has 
been  caused  by  the  expression  of  opinion 
by  Yice-Ohancellor  Ghatterton — it  does 
not     amount     to    a    decision — in    the 
Irish    case    of   Riehard9on*B    TruiU^  In 
reJ     In  that  case  the  Vice-Chancellor 
said:  "Property  which  was  not  that  of 
the  testatrix,  but  over  which  she  had  a 
special    power    of  appointment,  cannot, 
without  the  aid  of  a  strong  context,  be 
held  to  be  described  by  [the  words,  *  all 
my  real  and  personal  estate  and  effects  of 
every  kind'].     No  such    context  exists 
here  except  merely  the  word  '  appoint ' ; 
and  even  if  the  testatrix  had  no  general 
power  of  appointment,   I   think  that  I 
should  go  beyond  any  decided  cases  and 
beyond  the  principle  on  which  those  cases 
proceed,  if  I  were  to  hold  that  this  was 
sufficient."    With  regard  to  that,  I  am 
bound  to  say,  with  all  respect  for  the 
opinion  of  the   learned  Yice-Ohancellor, 
that  if  that  is  intended  to  be  a  general 
statement  of  law  and  not  a  remark  con- 
fined to  the  case  before  him,  I  am  unable 
to  agree  with  him.     I  think  that  there 
is  here  sufficient  to  shew  that  the  word 
"  appoint "  does  apply  to,  and  has  reference 
to,  and  exercises  this  special  power. 


Soliciton^Herbert  Edward  Orifflth ;  Pateison, 
Oandler  k  Sykes,  agents  for  A.  J.  Bills,  Maid- 
stone. 

[Reported  hy  J.  K  Morrii,  £sq,y 
Barritter'Ot'Zaw, 


JOTOB,  J.    "^TOITKAire'     WILL,      /«     TB ; 
1901.  >    GREAT    CEKTBAL    RAILWAY, 

Feb.  16,  26.)   ex  parte. 

WiU  —  CaneirucUon  —  EquikMe  Fee- 
simple — Rule  in  Shelley's  Case. 

Freehold  land  uhu  devised  to  trtuteee  in 
/ee-eimple  upon  trust  out  of  the  rents  and 
profits  to  pcuy  certain  tsnnuiHeSf  and  then 
to  pay  the  residue  of  the  rents  andprofiU 
to  W,  D.fcT  his  Ufe^  and  from  and  imms- 
diatdy  after  the  reapective  deceases  of  iks 
annuitants  and  W.  D.  upon  trust  to  eon-' 
ffsy  the  loTtd  together  toith  any  aocumida- 
tions  of  rent  wnto  the  right  heirs  of  W.  D. 

The  land  was  acquired  compuJsorHy  bff 
a  ••  railway  company,  and  the  purchate- 
money  paid  into  Court.  The  survUring 
annuitant  had  pretriously  released  the  pro* 
perty  from  her  annuity.  On  a  petition 
by  W.  D.  for  payment  out  to  Atm, — ^Held, 
firH,  that  the  rule  in  SheUegr's  Case  (1  Co. 
Bep.  936)  applied  to  the  devise^  and  that 
under  the  wiU  W.  D.  took  an  equUaUe 
estate  in  fee-simple  in  the  land  stdfjeet  to 
the  annuities;  and  secondly^  that^  in  the 
circumstances^  W.  D.  was  absohUely  and 
prescTUly  entiUed  to  the  fund  in  Court, 

Petition. 

By  his  will  dated  August  21,  1877, 
Richard  Youmans,  the  above-named  testa- 
tor, after  certain  specific  devises,  devised 
and  bequeathed  all  the  rest  and  residue 
of  his  freehold,  copyhold,  and  leasehold 
estates    unto    his    trustees,    their  heirs, 
executors,    administrators,    and    assigns, 
according  to  the  nature  thereof  respec- 
tively, upon  trust  to  let  and  manage  the 
same  and  to  receive  the  rents  and  profits 
thereof,  and  thereout,  alter  payment  of  all 
outgoings,  to  pay  to  each  of  his   fint 
cousins  therein  named  the  sum  of  6(tf* 
per  annum  for  their  lives,  and  then  to 
pay  the  residue  of  such  net  rents  and 
profits  to  William  Douglas  for  his  li£9, 
and  from  and  immediately  after  the  re- 
spective deceases  of  his  said  first  ooosios 
and  WUliam  Douglas,  upon  trust  to  con- 
vey, surrender,  and  assign  the  said  fre^ 
hold,    copyhold,    and    leasehold    estates 
together  with  any  accumulations  of  re^ts 
in  the  hands  of  the  trustees  **  nnto  the 
right  heirs  of  the  said  William  DooglB^ 
By  a  codicil  to  his  will  the  testator 
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directed  his  trustees  not  to  erect  any  new 
buildings  on  any  part  of  his  freehold, 
copyhold,  or  leasehold  estates  so  devised 
and  bequeathed  on  trust  as  aforesaid 
without  the  written  consent  and  direction 
of  William  Douglas,  to  whom  he  had 
devised  and  bequeathed  the  same  estates 
after  the  deceases  of  his  said  first  cousins, 
or  in  case  of  the  death  of  William  Douglas, 
then  not  without  such  consent  and  direc* 
tion  in  writing  of  the  person  or  persons 
who  should  **then  be  interested  in  his 
said  residuary  estate." 

The  testator  died  on  October  25, 1877. 

In  May,  1896,  the  respondent  com- 
pany (then  the  Manchester,  Sheffield,  and 
linoolnshire  Eailway)  agreed  with  the 
trustees  and  W.  Douglas  to  purchase  for 
1,825/.  part  of  the  testator's  residuaiy 
f^hold  estate  for  the  purposes  of  their 
proposed  railway.  At  the  date  of  such 
agreement  [all  but  two  of  the  annuitants 
were  dead,  and  by  an  indenture  of  Sep- 
tember 8,  1899,  the  two  then  existing 
annuities  were  released,  in  respect  of  the 
lands  purchased  by  the  respondent  com- 
pany, to  the  trustees  and  W.  Douglas  by 
the  surviving  annuitants,  one  of  whom 
subsequently  died  on  April  2,  1900. 

The  respondent  company  prepared  a 
eonveyazKce  from  the  trustees  and  W. 
Douglas,  and  proposed  to  pay  the  pur- 
chane-money  to  W«  Douglas  as  being  a 
vendor  beneficially  entitled  to  the  fee- 
simple  in  the  landls ;  but  as  the  trustees 
objected  to  the  payment  of  the  purchase- 
money  to  W.  Douglas  without  the  sanction 
of  the  Court,  the  company  paid  the  money 
into  Court  on  July  10, 1900. 

This  was  a  petition  by  W.  Douglas  for 
payment  out  to  him  of  the  money  in 
Court. 

Hughes,  E.G.,  and  F.  FUzGercM,  for 
the  petitioner.— -Subject  to  the  annuities, 
an  estate  of  freehold  ia  given  to  W. 
Douglas,  and  an  estate  of  inheritance  to 
his  right  heirs.  The  rule  in  SheUey'a 
Com  [15811^  applies,  and  W.  Douglas 
takes  the  &e  subject  to  the  annuities- 
Fan  QruUm  V.  FoxvoM  [i897].^ 

AvMtefi-CartfmsU,  for  the  trustees. — 
The  rule  in  ShMei/$  Case  ^  is  not  applic- 

(1)  1  Ck>.  Bep.  93». 

(2)  66  L.  J.  Q.B.  746;  [1897]  A.Q.  658. 


able — Evans  v.  Fvana  [i892].'  There  is 
no  limitation  to  the  heirs  of  W.  Douglas 
until  after  the  death  of  all  the  annuitants 
and  of  W.  Douglas  himself.  The  testator 
contemplated  that  these  annuities  should 
first  be  provided,  and  that  only  the 
balance  of  the  rents  should  go  to  W. 
Douglas.  As  each  annuitant  dies  the 
surplus  will  not  go  to  W.  Douglas,  but 
must  be  accumulated. 

[JoYCB,  J.  —  That  is  not  so.  W. 
Douglas  takes  the  residue  of  the  rents 
and  profits  when  any  annuity  fidls  in.] 

If  any  of  the  annuitants  should  survive 
W.  Douglas  for  a  period  of  twenty-one 
years,  any  accumulations  after  that  would 
go  to  the  testator's  heir. 

HugluB,  K,G.,  replied. 

M*  Romer,  for  the  railway  company. 

Gur.  adv.  vuU. 

Feb,  26. — Joyce,  J.,  stated  the  facts 
and  read  the  material  trusts  of  the  will, 
and  continued  :  Under  those  trusts  Wil- 
liam Douglas  is  equitable  tenant  for  life 
subject  to  the  annuity,  and  the  trust  is, 
after  the  deaths  of  William  Douglas  and 
the  annuitant,  to  convey  the  property 
with  any  accumulations  of  rents  in  the 
hands  of  the  trustees  unto  the  right  heirs 
of  William  Douglas.  It  appears  to  me, 
therefore,  that  by  virtue  of  the  rule  in 
ShdUf/a  Gase,^  and  subject  to  what  the 
effect  of  the  will  may  be  with  respect  to 
the  period,  if  any,  between  the  death  of 
William  Douglas  and  that  of  the  present 
annuitant  if  surviving  him,  William 
Douglas  IB  owner  of  the  equitable  fee- 
simple  in  the  property.  There  is  no 
express  disposition  of  the  surplus  rents  as 
they  may  accrue  during  the  aforesaid 
period,  if  any,  between  the  death  of  the 
said  William  Douglas,  in  the  lifetime  of 
the  surviving  annuitsmt,  and  the  death 
of  such  annuitant.  Nor  is  there  any 
express  direction  to  accumulate  this  sur- 
plus, but  on  the  death  of  the  surviving 
annuitant  the  property  with  any  accumu- 
lations of  rents  in  the  hands  of  the  trustees 
is  to  go  to  the  right  heirs  of  the  said 
William  Douglas.  Now,  whatever  may  be 
the  true  view  of  the  effect  of  the  will  with 
reference  to  these  surplus  rents,  it  is  dear 

(3)  61  L.  J.  Ch.  456 ;  [1892]  2  Ch.  173. 
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that  they  could  not  be  accumalated  for 
more  than  twenty-one  years  from  the 
death  of  William  Douglas ;  and  I  am  of 
opinion  that  according  to  the  true  con- 
struction of  this  will  any  surplus  rents 
accruing  after  the  expiration  of  the 
before-mentioned  period  of  twenty-one 
years  from  the  death  of  William  Douglas 
during  the  remainder,  if  any,  of  the  life 
of  the  annuitant  are  not  undisposed  of, 
but  would  belong  to  William  Douglas's 
right  heirs  to  whom  the  accumulations  (if 
any  be  made^  are  given. 

Further,  auring  the  before-mentioned 
period  of  twenty-one  years,  in  case  the 
annuitant  live  so  long,  the  Court  would 
not,  in  my  opinion,  direct  any  accumula- 
tion of  the  surplus  rents  except  in  so  far 
as  such  accumulation  might  be  necessary 
for  the  reasonable  protection  and  security 
of  the  annuity. 

In  the  result,  therefore,  I  think  that, 
according  to  the  true  construction  of  this 
will,  the  right  heirs  of  William  Douglas 
are  the  devisees  of  the  surplus  rents  from 
the  date  of  the  death  of  William  Douglas 
although  the  annuitant  should  survive 
him.  In  other  words,  I  think  that,  in 
effect,  upon  and  from  the  death  of 
William  Douglas,  the  will  gives  the  pro« 
perty  (but  subject  to  the  annuity  if  and 
so  long  as  subsisting)  to  the  right  heirs  of 
William  Douglas.  If  I  am  right  in  this, 
it  follows  that,  by  virtue  of  the  rule  in 
Shdhf/a  CoM^  the  property,  subject  to 
the  annuity,  if  and  so  long  as  it  may  be 
subsisting,  belongs  to  WUliam  Douglas 
for  an  equitable  estate  in  fee-simple— or 
rather  would  belong  to  him,  if  it  had  not 
been  taken  by  the  railway  companv.  But 
the  property  in  question—- or  the  fund  in 
Court — has  been  released  from  the  only 
subsisting  annuity.  I  hold,  theroforo, 
that  William  Douglas  is  absolutely  and 
presently  entitled  to  the  fund  in  Court. 
(Mterfar  payment  out  accordingly. 


Solicitors  —  Venn  k.  Woodcock,  agents  for 
Pellatt  &  Pellatt,  Banbniy ;  Ullithome,  Currey 
&  Co.,  agents  for  C.  H.  Boche,  Dayentry; 
Cnnliffes  &  Davenport,  agents  for  Lingards, 
Manchester. 

[Beported  by  R.  J.  A.  Morriton,  Esq.f 
Barriit&r-at'Law, 


1901        X      ^^'^^^»    ^^    '^J  LOXDOST 

Maroh  2  j    ^^^"  council,  ex  park. 

Compulsory  Purchaae  —  Termor— Ad- 
verse Foesesnon — Reversumer  Unkwwn^ 
Payment  Oui—Dividende — Lands  Chmtes 
Consolidation  Act,  1845  (8<i&  9  Viet.cM)y 
s.  79. 

In  1810  a  freehold  Jwuse  was  demised^ 
at  a  pepperoom  rent^  for  two  hundred 
years  to  secure  an  annuity  of  lOOl^pay- 
ahle  until  the  death  of  the  survivor  of  mine 
named  persons^  upon  which  event  the  term 
was  to  cease.  From  1829  to  1895,  token 
the  ninth  life  dropped^  and  from  1895  U> 
December,  1900,  &e  annuitant  or  his  suc- 
cessors in  title,  the  last  of  whom  was  the 
petitioner^  had  been  in  possession  of  Hie 
premises  and  in  receipt  of  the  whole  of  the 
net  rent,  u^ich  was  never  less  than  120/. 
per  annum,  withottt  any  claim  on  thepari 
of  the  reversioner,  who  was  altogether  un- 
known. In  December,  1900,  the  premises 
were  acquired  eompulsorily  under  the  Lands 
Clauses  Consolidation  Act^  1845,  and  the 
purchase-money  paid  into  Court.  On 
petition  for  payment  out  under  section  7^ 
of  that  iie«,— Held,  thai  the  petitioner  was 
not  at  present  entiUed  to  immediate  pay- 
ment out  to  her  of  the  capital  money  in 
Court  within  thai  section,  but  that  the 
dividends  or  income  on  the  investments  of 
the  fund  might  be  forthwith  paid  to  her 
unkl  twelve  years  from  the  dropping  of  the 
ninth  life,  or  untU  further  order. 

Petition. 

By  an  indenturo  dated  September  1, 
1810,andmade  between  Thomas  Luzmoore 
of  the  first  part,  Ann  Harrison  of  the 
second  part,  and  Samuel  SEarris  of  the 
third  put,  the  said  T.  Luxmooreand  Ann 
Harrison  covenanted  to  pay  to  the  said 
Samuel  Harris,  his  executors,  administra- 
tors and  assigns,  during  the  lives  of  the 
nine  persons  therein  named,  and  the  livefr 
and  life  of  the  survivors  and  survivor  of 
them,  an  annuity  of  100^.  hy  eqaal 
quarterly  paymentson  the  days  ther^inmen- 
tioned ;  and  for  better  securing  the  xegolur 
payment  of  such  annuity,  Ann  H^unriaon 
theroby  demised  the  messuage  acad  Y^ 
mises  then  known  as  No.  338  fitrand, 
London,  to  S.  Harris  for  the  term   of  two 
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hundred  years  at  the  yearly  rent  of  a 
peppercorn  if  demanded,  but  nevertheless 
upon  the  trusts  and  subject  to  the  power 
thereinafter  expressed  and  contained  of 
and  concerning  the  same — that  was  to  say, 
upon  trust  to  permit  Ann  Harrison,  her 
heirs  and  assigns,  to  receive  the  rents  and 
profits  thereof  until  default  should  be 
made  in  payment  of  the  said  annuity,  and 
upon  further  trust  in  case  any  quarterly 
payment  of  the  annuity  or  any  part 
thereof  should  be  unpaid  for  twenty- one 
days  after  any  of  the  days  thereby  ap- 
pointed for  payment  thereof,  that  then 
and  so  often  S.  Harris,  his  executors, 
administrators,  and  assigns,  should  out  of 
the  rents,  issues,  and  profits  of  the  said 
premises,  or  by  selling,  demising,  leasing, 
or  mortgaging  the  same  for  all  or  any 
part  of  the  said  term  of  two  hundred 
years,  raise  and  levy  such  sum  or  sums  as 
should  be  sufficient  to  pay  and  satisfy  the 
annuity,  or  so  much  thereof  as  should  from 
time  to  time  be  unpaid,  and  the  costs 
thereby  incurred,  and  should  apply  such 
sum  or  sums  in  satisfaction  thereof  accord- 
ingly, and  should  pay  to  or  otherwise 
permit  and  suffer  Ann  Harrison,  her 
heirs  and  assigns,  from  time  to  time  to 
receive  and  take  the  residue  or  overplus 
of  the  rents,  issues,  and  profits  of  the  said 
premises  after  full  payment  and  satisfac- 
tion of  the  annuity,  and  all  arrears  thereof, 
and  costs,  to  and  for  her  and  their  own 
tise  and  benefit.  Provided  always  that 
after  the  determination  of  the  annuity  by 
{inter  alia)  the  death  of  the  nine  persons 
therein  mentioned,  and  pa3nnent  of  all 
arrears  thereof  and  all  costs,  the  term  of 
two  hundred  years,  or  so  much  thereof  as 
should  be  or  remain  undisposed  of  under 
the  trusts  aforesaid,  should  cease  subject 
and  without  prejudice  to  any  sale,  mort-> 
gage,  or  other  disposition  of  the  said  pre- 
mises under  the  trusts  aforesaid. 

Default  was  made  in  payment  of  the 
annuity,  and  from  1829  Samuel  Harris 
and  his  successors  in  title  to  the  annuity 
were  in  continuous  receipt  of  the  rents  of 
the  said  house  and  premises  down  to  the 
acquisition  of  the  same  by  the  London 
Ck>unty  Council  as  hereinafter  mentioned. 
During  the  whole  of  that  period  the  pre- 
mises had  been  let  at  rents  varying  from 
120^.  to  150^.  per  annum,  and  the  surplus 
VoL^  70.— Chang. 


over  and  above  the  1002.  required  for  the 
payment  of  the  annuity  had  been  received 
and  retained  by  the  person  for  the  time 
being  entitled  to  the  annuity,  without 
any^laim  or  demand  on  the  part  of  any 
reversioner  or  any  other  person. 

The  last  of  the  nine  lives  dropped  on 
May  31,  1895,  when  the  premises  were 
in  the  possession  of  the  petitioner,  who 
was  the  surviving  executor  and  trustee 
and  tenant  for  life  of  the  residuary  per- 
sonal estate  under  the  will  of  Samuel 
Thomas  Harris,  the  previous  successor  in 
title  of  Samuel  Harris. 

The  petitioner  continued  in  undisputed 
receipt  of  the  rents  and  profits  of  the  said 
premises  after  the  cesser  of  the  term  on 
May  31, 1895. 

In  1900  the  London  County  Council 
acquired  the  said  premises  for  the  purposes 
of  the  Strand  Improvement  at  a  valua- 
tion of  8,400/.,  which  sum  was  paid  into 
Court  on  December  7,  1900. 

The  petitioner  thereupon  presented  this 
petition,  praying  {inter  alia) — ^that  the 
said  sum  of  8,400/.  on  deposit  in  Court,, 
together  with  any  interest,  might  be  paid 
to  her  as  trustee  of  the  will  of  Samuel. 
Thomas  Harris ;  or  alternatively,  that  the^ 
said  sum  of  8,400/.  on  deposit  in  Court, 
might  be  invested,  and  that  the  interest, 
on  the  said  money  on  deposit  and  the 
dividends  as  they  accrued  on  such  invest- 
ment might  until  further  order  be  paid^  to 
her  as  such  trustee  as  aforesaid. 

It  appeared  from  the  evidence  on  the 
petition  that  it  was  altogether  unknown 
who  was  entitled  to  the  reversion  expec-: 
tant  upon  the  determination  of  the  term, 
or  whether  Ann  Harrison  left  any  devisee 
or  heir-at-law. 

Yownger^  K,C.f  and  Marten,  for  the 
petitioner. — ^Ever  since  1829  the  peti- 
tioner and  her  predecessors  in  title  have 
been  in  undisputed  possession  and  in  re- 
ceipt of  the  whole  of  the  net  rents  of  this 
house,  and  that  state  of  things  has  con- 
tinued since  the  term  came  to  an  end  on 
May  31,  1895.  The  petitioner  is  entitled 
under  section  79  of  the  Lands  Clauses 
Consolidation  Act,  1845,  to  the  money 
paid  into  Court,  for  she  is  a  party  "  in 
possession  of  such  lands,  as  being  the 
owner  thereof,  or  in  receipt  of  the  ronts 
2  G 
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of  such  lands,  as  being  entitled  thereto  at 
the  time  of  such  lands  being  purchased  or 
taken,"  who  is  to  ^'  be  deemed  to  have 
been  lawfully  entitled  to  such  lands,  until 
the  contrary  be  shown  to  the  satis&ction 
of  the  Court."  There  has  been  no  claim 
on  the  part  of  any  reversioner  for  nearly 
seventy-two  years,  and  we  ask  for  pay- 
ment out  of  the  principal.  Chatnterlain^ 
Ex  parte  [i88o],^  is  in  our  fiivour.  The 
correctness  of  the  decision  in  that  case 
was  doubted  by  lindley,  L. J.,  and  Bowen, 
L.J.,  in  Gedye  v.  Works  wnd  FubUo  Build- 
inga  Commiasionera  [i89l],^  but  the  case 
was  not  overruled. 

[JoTCBy  J. — I  do  not  think  the  peti- 
tioner is  at  present  entitled  to  the  fund.] 

The  petitioner  is,  at  any  rate,  entitled 
to  have  the  fund  invested  and  the  dividends 
paid  to  her  under  the  latter  part  of  sec- 
tion 79  of  the  Act. 

F.  ThcmpBon^  for  the  London  County 
Council. 

JoYCB,  J. — I  cannot,  in  the  circum- 
stances, order  the  isorpua  of  the  fund  to 
be  paid  out  to  the  petitioner,  but  I  shall 
make  an  order  directing  the  investment 
of  the  fund  in  Court  and  the  payment  of 
the  dividends  on  such  investments  to  the 
petitioner  until  the  expiration  of  twelve 
years  from  the  dropping  of  the  last  of  the 
nine  lives — ^that  is,  from  May  31, 1895 — or 
until  further  order.  Costs  according  to 
the  Act. 


Solicitors— Warren,  Morton  &  Miller,  agents  for 
F.  F.  Giraud,  Faversham,  for  petitioner ; 
W.  A.  Blazland,  for  London  County  CoandL 

[Reported  hy  R.  J,  A,  Morrison^  Esq., 
Ba/rriiter'at-Law, 


[IN  THE  OHANOBRT  DIVISION  AND  IN 

THE  COURT  OF  APPRAL.] 

Fabwill,  J. 

V 

1901. 

BUBBOWS  V. 

Feb.  22,  26. 

MATABELB 

Right,  L  J. 

V     OOLDBBm 

Yaughav  Williams, 

L.J. 

AND 

8TIBLINO,  L.  J. 

B8TATE8  CO. 

March  20,  21. 

i 

(1)  49  L.  J.  Oh.  854  ;  14  Ch.  D.  323. 

(2)  60  L.  J.  Ch,  587;  [1891]  2  Ch.  630. 


Company — Underwriting — Commiaaion 
— Option  to  Take  Shares — Premium— 
''Offer  to  the  public "-^ompaniea  Ad, 
1900  (63  d:  64  Vict.  c.  48),  a.  8. 

An  agreement  by  a  company  to  remune- 
rate underwritera  by  on  option  to  call  for 
an  allotment  of  ahcurea  ia  prohibited  by  sec- 
tion 8,  aulhaection  2  of  the  Companiea  Act, 
1900,  nottvithatanding  that  the  iaatie  pries 
fixed  by  the  option  exceeda  the  nominal 
amount  of  the  aharea. 

Per  Fabwell,  J. — An  offer  of  additional 
aharea  to  exiating  ahareholdera  ia  not  an 
''  offer  to  the  public  "  unthin  section  8,  aub- 
aection  1. 

The  Matabele  Gold  Bee&  and  Estates 
Co.,  lim.,  was  inoorporated  in  Mardi, 
1899,  with  a  capital  of  500,00M.  in  R 
shares,  of  which  387,030  had  been  issued. 
On  Febraary  1,  1901,  the  company  sent 
out  a  circular  to  their  shareholden 
announcing  a  further  issue  of  80,000  U. 
shares  to  existing  shareholders,  in  the 
proportion  of  one  share  for  every  five 
already  held,  at  the  price  of  21L  lOa.  per 
share.  The  circular  stated  that  the  issue 
to  an  extent  of  60,000  shares  had  been 
guaranteed,  in  consideration  of  an  option 
to  June  30,  1901,  on  15,000  shares  at  the 
issue  price  of  2L  10a.  per  share.  By  the 
underwriters'  letter  each  underwriter,  for 
the  consideration  thereinafter  mentioned, 
thereby  undertook  to  subscribe  or  find 
responsible  subscribers  to  the  company's 
satis&ction  for  [blank]  shares  of  12.  each  at 
the  issue  price  of  21.  lOa.  each,  and  to  pay 
the  amounts  due  on  application  and  subse- 
quent caUs  as  made,  and,  in  oonsideratum 
of  his  undertaking  as  before  mentioned, 
he  or  his  nominee  was  to  have  the  right 
up  to  June  30  to  subscribe  for  and  to 
have  allotted  to  him  at  the  issue  price  of 
2L  10«.  a  proportionate  number  of  the 
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part    of  the    un-issued     Sub-se(^i<m  1  applies  only  to  an  issue  to 

the  public. 

If  this  is  a  case  of  issue  to  the  public, 
then  the  conditions  of  sub-section  1  have 
not  been  complied  with.  Sub-section  3 
refers  only  to  brokerage,  whi^h  it  has 
been  decided  a  company  may  pay — MtAfto- 
polUan  Coed  Coiuumera  Asaociation  v, 
Serimgeour  [iS95].^  This  agreement  there- 
fore £eJ1s  within  the  prohibition  of  sub- 
section 2. 

[Fabwell,  J. — Is  a  premium  ''capital " 
within  the  clause  ?] 

That  point  has  never  been  decided,  but 
we  do  not  rely  upon  the  word  "  capital/' 
but  on  the  word  "  shares."  Possibly  the 
company  might  issue  their  shares  at  e^ 
premium,  and  then  pay  a  commission  out 
of  the  premium,  but  that  is  not  what  this 
company  are  doing.  They  are  indirectly 
or,  in  fact,  directly  applying  their  shares  in 
payment  of  an  aUowanoe  or  commission  to 
the  underwriters.  It  would  be  illegal  if 
the  contract  to  take  the  shares  was  abso- 
lute ;  and  the  giving  an  option  is  worse ; 
for  the  company  and  the  shareholders 
are  quite  in  the  dark  as  to  how  much 
commission  the  underwriters  will  get* 

BramvM  Davii,  K.C.,  and  A.  R. 
Kirby^  for  the  company. — Apart  from 
the  Act,  this  is  a  perfectly  proper 
arrangement.  It  is  a  mere  agreement 
that  the  company  will  issue  shares  at  a 
high  premium.  It  makes  no  difference 
that  the  guarantors  may  possibly  sell 
them  at  a  higher  premium.  A  company 
is  not  and  cannot  be  bound  to  issue 
shares  at  the  highest  market  price  when 
it  is  above  par.  Premium  is  profit — 
Lubbock  V.  BrUiah  Bankof  Soutk  Amerioa 

person  In  consideration  of  his  subscribing  or 
agreeing  to  subscribe,  whether  absolutely  or 
conditionally,  for  any  shares  of  the  company,  or 
procuring  or  agreeing  to  procure  subscriptions, 
whether  absolute  or  conditional,  for  any  shares 
in  the  company,  whether  the  shares  or  money 
be  so  applied  by  being  added  to  the  purchase 
money  of  any  property  acquired  by  the  com- 
pany or  to  the  contract  price  of  any  work  to  be 
executed  for  the  company,  or  the  money  be 
paid  out  of  the  x^ominal  purchase  money  or 
contract  price,  or  otherwise. 

<'(3)  But  nothing  in  this  section  shall 
affect  the  power  of  any  company  to  pay  such 
brokerage  as  it  has  heretofore  been  lawful  for 
a  company  to  pay." 

(2)  65  L.  J.  Q.B.  22;  [1895]  2  Q.B.  60i. 
2g2 


BiTBBOWS  i;. 

15,000    shares, 
<sapital  of  the  company. 

It  was  stated  that  the  market  price  of 
the  company's  shares  had  been  8/.,  and 
was  considerably  over  22.  10<. 

This  action  was  commenced  on  Feb- 
roary  9  by  a  shareholder  to  restrain  the 
•coiDpany  from  carrying  out  the  under- 
writing agreement,  and  in  the  alternative 
from  applying  any  of  its  shares  or  capital 
in  the  payment  of  an  allowance  or  com- 
misfidon  to  any  person  in  consideration  of 
his  subscribing  for  any  part  of  the  issue 
of  80,000  shares. 

On  February  14  the  company  sent  a 
circular  to  the  shareholders  statiog  that 
the  guarantors  had  agreed  to  raise  the 
price  of  their  option  to  Zl,  15^.  per  share. 

Article  4  of  the  company's  articles  of 
association  provided  that  the  shares  might 
be  allotted  or  otherwise  disposed  of  to 
each  persons  for  such  considerations  and 
upon  such  terms  and  conditions  as  the 
board  of  directors  might  determine. 
Article  82  provided  for  payment  by 
the  directors  of  all  expenses  attending 
the  incorporation  of  the  company  or  the 
issue  of  its  capital,  including  brokerage  or 
commission  for  obtaining  applications  or 
subscriptions  for  shares.  There  was  no 
article  fulfilling  the  requirements  of  sec- 
tion 8,  sub-section  1  of  the  Companies 
Act,  1900. 

Upjohn^  K.C.^  and  Eusiaoe  Smith,  for 
the  plaintiff. — The  application  is  founded 
on  section  8  of  the  Companies  Act,  1900.^ 

(1)  Companies  Act,  1900,  b.  8 :  *'  (1)  Upon 
any  offer  of  shares  to  the  pablio  for  subscrip- 
tion, it  shall  be  lawful  for  a  company  to  pay  a 
commission  to  any  person  in  consideration  of  his 
subscribing  or  agreeing  to  subscribe,  whether 
absolutely  or  conditionally,  for  any  shares  in 
the  company,  or  procuring  or  agreeing  to  pro- 
enie  subsciiptioDs,  whether  absolute  or  con- 
ditional, for  any  shares  in  the  company,  if  the 
payment  of  the  commission  and  the  amount  or 
rate  per  cent,  of  the  commission  paid  or  agreed 
to  be  paid  are  respectively  authorised  by  the 
articles  of  association  and  disclosed  in  the  pro- 
spectus, and  the  commission  paid  or  agreed  to 
be  paid  does  not  exceed  the  amount  or  rate  so 
authorised. 

"(2)  Save  as  aforesaid  no  company  shall 
apply  any  of  its  shares  or  capital  money 
either  directly  or  indirectly  in  payment  of  any 
commission,   discount,  or   allowance,   to  any 
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[1892].'  When  reoeiTed  it  is  divisible  as 
profit,  and  it  is  a  question  for  the  directors 
what  is  a  reasonable  premium  at  which  to 
issue  the  shares. 

The  transaction  is  not  within  section  8 
of  the  Act  of  1900.  The  whole  object  of 
the  Act  is  the  protection  of  the  public. 
In  section  10  a  clear  distinction  is  drawn 
between  a  prospectus  issued  to  the  public 
and  a  circular  to  existing  shareholders. 
Coming  to  the  construction  of  section  8 
with  that  distinction  in  mind,  it  is  plain 
that  sub-section  2  does  not  apply.  But 
if  it  does  this  transaction  is  not  applying 
shares  either  directly  or  indirectly. 
**  Apply  shares"  must  mean  issuing  them 
either  fully  paid  or  at  a  discount  to  the 
guarantors.  An  indirect  application  would 
be  where  a  vendor  to  the  company  loads 
the  price  and  pays  the  guarantors  either 
in  money  or  shares. 

Upjohn^  K.C.^  replied. 

Fth.  26. — Farwill,  J.  (after  stating 
the  &cts  as  above). — For  the  purposes  of 
the  argument  and  decision  of  tnis  motion 
I  assume  that  the  agreement  has  been 
mBdlbhanaJide, 

Sub-section  1  of  section  8  of  the  Com- 
panies Act,  1900,  is  a  conditionally 
enabling  clause,  and  it  is  admitted  that  if 
the  present  case  falls  within  it  the  neces- 
sary conditions  have  not  been  complied 
with.  Sub-section  2  is  a  general  pro- 
hibitive clause  extending  to  every  applica- 
tion of  shares  or  capital  except  in  the  case 
excepted  by  sub-section  1.  It  was  argued 
for  the  defendant  that  sub-section  2  applied 
only  to  the  case  of  an  offer  of  shares  to  the 
public ;  and  that  the  Act  was  intended  to 
protect  that  portion  of  the  public  only 
who  had  not  yet  become  members  of  a 
company,  leaving  actual  members  unpro- 
tected ;  and  it  was  said  that  this  is  not  an 
offer  to  the  public  (a  point  with  which  I 
will  deal  presently),  and  therefore  is  not 
within  the  Act  at  all.  I  am  unable  to 
accede  to  this  contention.  The  Act  applies 

{section  31)  to  every  company  whether 
brmed  before  or  after  the  conunencement 
of  the  Act,  and  I  can  find  no  ground  for 
limiting  general  words  of  prohibition,  in 
the  limited  nature  of  the  exception  from 
such  general  prohibition,  nor  can  I  see  any 
(8)  61  L.  J.  Ch.  498 ;  [1892]  2  Ch.  198. 


reason  why  existing  shareholders  should 
not  be  protected  as  well  as  proepectiva 
shareholders. 

It  was  suggested,  rather  than  argued,  <» 
behalf  of  the  plaintiff,  that  the  1st  sub- 
section applies,  and  tJiat  the  circular  of 
February  1  was  an  offer  to  the  public* 
In  my  opinion  this  is  not  so.  I  think 
that  the  clue  to  the  meaning  of  the  word 
''  public  "  as  used  in  this  Act  is  to  be  foxmd 
in  section  10,  sub-section  4,  which  excludes 
''a  circular  or  notice  inviting  existing 
members  ...  to  subscribe  for  further 
shares"  from  that  section.  An  offer  is  not 
the  less  made  to  the  public  because  it  is 
sent  to  shareholders  or  debenture-holders 
as  well  as  to  other  persons,  or  because  it 
is  not  advertised  in  the  public  newspapers ; 
but  if  it  is  sent  solely  to  the  sharwolders 
and  debenture-holders  of  the  company 
there  is  no  offer  to  the  public.  The  dis- 
tinction is  between  persons  who  are  mem- 
bers or  debenture-holders  of  a  company 
on  the  one  hand,  and  those  who  are  noi 
on  the  other.  I  therefore  hold  that  this 
circular  is  not  an  offer  of  shares  to  the 
public  under  sub-section  1. 

But  the  plaintiff  rested  his  main  con- 
tention on  sub-section  2,  and  argued  that 
an  allotment  of  shares  under  the  under- 
writing agreement  would  be  an  applica- 
tion duect  or  indirect  of  shares  in  payment 
of  "commission,  discount  or  allowance ** 
to  persons  in  consideration  of  under- 
writing, and  I  am  of  opinion  that  this 
contention  is  sound.  Suppose  that  the 
directors  were  indebted  to  a  person  in 
1 ,000/.,  and  they  allotted  to  him  400  shares 
at  par,  when  their  market  price  was  2/.  lOf. 
premium,  in  discharge  of  the  debt,  they 
would  in  my  opinion  clearly  have  applied 
those  shares  to  the  payment  of  that  debt ; 
they  could  in  no  otner  way  justify  their 
action  in  issuing  shares  at  par  instead  of 
obtaining  a  proper  premium.  How  then 
can  directors  in  the  present  case  justify 
the  issue  of  shares  to  a  fiivoured  individuu 
at  less  than  the  market  price,  except  on 
the  ground  of  a  valuable  oonsideration 
coming  from  that  individual  to  the  com- 
pany 1  And  what  other  oonsiderRtion  is 
there  than  the  underwritinff  agreement  f 
It  was  said  by  the  defenihnt  that  the 
company  might  have  agreed  to  pay  a  sum 
equal  to  the  difference  between  2/*  10^' 
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prexniuin  and  the  market  price  on  June  30 ; 
but  that  is  not  the  present  transaction ; 
kere  the  underwriters  will  get  the  shares 
and  may  retain  them  or  d^  with  them 
.as  they  please.  The  shares  will  in  fact  be 
applied  in  paying  them,  and  the  differ- 
enoe  between  the  market  price  and  the 
:2I.  10«.  premium  will  merely  afford  the 
reason  inducing  the  underwriters  to 
exercise  or  refrain  from  exercising  their 
option  to  have  the  shares  applied  in  pay- 
2nent  of  the  consideration  for  their  under- 
-writing  agreement.  It  is  said  that  the 
section  was  intended  to  prevent  a  vendor 
from  giving  part  of  his  shares  to  under- 
-writers ;  but  assuming  this  to  be  so,  I  see 
no  reason  why  the  words  of  the  Act  should 
not  be  applied  to  other  transactions  which 
are  &irly  within  the  expressed  intention 
of  the  Act  and  the  mischief  intended  to  be 
thereby  prevented. 

It  was  urged  that  the  premiums  would 
not  be  capital  and  that  the  consideration 
might  be  paid  out  of  premiums;  but 
that  is  not  the  case  before  me.  The  Act 
distinguishes  between  capital  and  shares, 
and  forbids  the  application  of  either  in 
payment  of  underwriting  commission.  I 
have  to  consider  only  a  dealing  with 
shares  and  not  with  the  money  produced 
by  those  shares. 

I  therefore  grant  an  injunction  in  the 
terms  of  section  8,  sub-section  2  of  the 
Act,  limiting  it  to  shares. 

The  company  appealed. 

Swinfen  Eady,  Z.C7.,  BramwM  Dctvis^ 
K.Cf  and  A,  R.  Kirhy^  for  the  appellant. 
— The  present  transaction  is  a  perfectly 
good  one  under  the  old  law,  and  is  not 
invalidated  by  the  Companies  Act,  1900, 
s.  8,  sub-s.  2.  The  transaction  is  not  a 
device  for  applying  the  capital  of  the 
company  in  underwriting,  since  the  pre- 
mium is  not  capital,  but  profit ;  nor  is  it 
a  device  for  loading  the  price  of  property 
sold  to  the  company.  Prior  to  the  Com- 
panies Act,  1900,  it  had  been  decided  that 
reasonable  brokerage  could  be  paid  by  the 
company — Me^ropoliian  Coal  C<m8U7Mr$ 
Auociaiion  ▼.  Scrimgeowr^^  and  the  effect 
of  that  provision  is  preserved  by  sub- 
section 3  of  section  8.  Sub-section  1 
goes  further,  and  enables  something  to  be 
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done,  if  certain  conditions  are  fulfilled, 
which  could  not  be  done  before.  Then 
sub-section  2  is  simply  declaratory.  It  is 
not  intended  to  alter  the  old  law,  or  to 
render  invalid  what  was  previously  valid. 
In  Shaw  v.  Holland  [l900j  ^  it  was  recog- 
nised that  shares  can  be  disposed  of  by 
way  of  option.  Lubbock  v.  Briiiah  Bank  of 
SotUhAmerioa*  shews  that  premium  on  the 
issue  of  shares  is  profit,  not  capital.  The 
substance  of  this  transaction  was  a  pay- 
ment made  by  the  company  to  the  under- 
writers out  of  profits. 

Upjohn^  K.C,j  and  Eustace  SmUh^  for 
the  respondent. — As  regards  the  old  law 
a  company  could  properly  employ  agents 
at  a  reasonable  brokerage  for  work  done — 
Metropolitan  Coal  Conaumere  Association 
V.  Sorimgeour  ' — but  could  not  pay  under- 
writing commission  out  of  capital — Fa/wre 
Electric  Accumulator  Co,  In  re  [isss]*; 
and  the  observations  of  Ejiy,  J.,  in  that 
case  seem  to  apply  equally  to  the  case 
where  the  payment  is  made  out  of  profits. 
The  issue  was  an  offer  to  the  public  within 
the  Act.  Where  the  shareholders  are  a 
numerous  body  the  issue  is,  in  fistct,  made 
to  the  public— see  sections  9,  10  (sub- 
section 4),  and  30. 

[Vauohan  Williams,  L.J. — May  not 
the  existence  of  the  underwriting  agree- 
ment make  the  offer  an  offer  to  the 
public  ?  The  underwriters,  to  whom  the 
shares  were  conditionally  offered,  are  not 
shewn  to  be  existing  shareholders.] 

That  point  was  not  suggested  in  the 
Court  below;  but  we  do  not  desire  to 
press  this  further.  Treating  the  case  as 
governed  by  sub-section  2  alone,  we  sub- 
mit that  the  company  is  applying  its 
shares  within  the  meaning  of  the  sub- 
section, notwithstanding  that  it  obtains 
the  par  value.  Every  dealing  with  its 
shares  by  the  company  is  an  application, 
and  it  makes  no  difference  that  the  con- 
sideration includes  the  par  value.  It  is 
no  answer  to  say  that  it  is  not  a  dealing 
with  capital  money,  for  the  Act  in  terms 
specifies  both  things — share  and  capital 
money.  The  dicta  in  Shaw  v.  ffoUand  ^ 
shew  that  such  a  dealing  even  before  the 
Act  could  not  be  sustained.  It  is  Said 
that  in  substance  the  transaction  is  a 

(4)  69  L.  J.  Oh.  621 ;  [1900]  2  Oh.  306. 

(5)  68  L.  J.  Ch.  48 ;  40  Ch.  D.  141, 163. 
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mere  promise  to  pay  a  sum  of  money  oat 
of  profits.  The  answer  is  that  the  under- 
writers obtain  shares,  not  money.  The 
transaction  is  a  promise  by  the  company* 
at  the  request  of  the  underwriters,  to  deal 
with  the  company's  shares  in  a  particular 
way.  Further,  it  depends  on  the  state  of 
the  company's  capital  account  whether  the 
premium  can  be  properly  treated  as 
profits. 

BramtoeU  DamSy  JT.C.,  in  reply. — ^As  to 
the  old  law,  FiHurs  Eleetrie  Accumulator 
Co,y  In  re,*  was  oyerruled  by  Metropolitan 
Coal  Consumers  Aeeooiation  v.  Scrim- 
geour,^  There  is  no  direct  decision  as  to 
the  right  of  directors  to  apply  profits  in 
payment  of  underwriting  commission,  but 
it  was  expressly  decided  by  Yaughan 
Williams,  J.,  in  South  African  Trust  and 
Finance  Co,^  In  re;  Hirsck  d:  Co.^  ex 
parte  [l896],®  under  an  article  of  associa- 
tion similar  to  article  4  here,  that  a  com- 
pany could  dispose  of  its  shares  by  giving 
an  option ;  and  his  ruling  on  that  point 
was  not  disturbed  in  the  Court  of  Appeal 
or  House  of  Lords.  The  premium  would 
retain  its  character  of  profit  for  this  pur- 
pose, whatever  other  losses  the  company 
had  sustained.  The  transaction,  there- 
fore, can  only  be  impeached,  if  at  all, 
under  the  Act.  We  admit  that  sub-sec- 
tions 1  and  3  do  not  apply,  but  according 
to  the  fiEtir  reading  of  it  sub-section  2 
only  prohibits  the  application  of  shares  at 
less  than  their  par  value. 

RioBT,  L.J. — In  this  case  an  action  has 
been  brought  to  restrain  a  limited  com- 
pany from  carrying  out  a  scheme  which 
is  plainly  shewn  to  us  in  all  its  bearings 
on  the  documents  that  have  been  put  in 
evidence.  It  appears  that  the  company 
has  been  down  to  the  present  time  a 
prosperous  company,  so  that  there  is  no 
doubt  whatever  that  at  present,  as  things 
exist,  the  shares  are  worth  a  good  deal 
more  than  the  nominal  amount,  which  is 
1/.  per  share.  Now  the  plan  proposed  by 
the  company  was  out  of  the  imissued 
capital  of  about  112,000/.  to  issue  80,000/. 
for  ^  the  purpose  of  assisting  certain 
affiliated  companies  in  a  way  a  little  un- 
usual perhaps,  but  not  denied,  so  £ur  as 

(6)  74  L.  T.  769 ;  in  H.L..  nth  nam.  Birich  ^ 
Co,  ▼.  Burm  [iW7],  77  L.  T.  877. 


that  goes,  to  be  within  the  powers  of  the 
company.  Those  80,000  shares  were  to 
be  offered  in  the  first  place  to  the  existing 
shareholders  in  the  company,  but  the 
company  was  not  minded  to  enter  upon  a 
transaction  of  this  magnitude  without 
having  security  against  the  possibility  of 
the  existing  shareholders  not  taking  up  all 
the  shares ;  and  accordingly  they  entered 
into  what  is  called  an  imderwriting  trans- 
action, getting  certain  persons,  who  may 
or  may  not  have  been  shareholders  in  the 
company,  to  enter  into  an  underwriting 
agreement  which  comes  in  effect  to  this — 
that  they  would  take  up  certain  of  the 
shares  at  the  price  at  which  they  were 
offered  to  the  shareholders ;  and  were  to 
have  in  addition  the  option  of  taking  at 
the  same  price  15,000  other  shares— a 
most  valuable  option  if  the  shares  went  on 
increasing  in  value,  so  that  2/.  10<.  a 
share,  the  price  which  would  have  to  be 
paid,  would  really  mean  less  than  the 
market  value.  That  option  involves,  on 
the  other  hand,  a  great  limitation  upon 
the  rights  of  the  company,  and  in  proper^ 
tion  as  it  was  valuable  to  the  underwriters 
it  would  be  onerous  as  regards  the  com- 
pany. Under  the  underwriting  engage- 
ment the  company  were,  if  called  upon,  in 
accordance  with  the  conditions  imposed^ 
bound  to  allot  to  underwriters  in  the 
whole  15,000  shares,  and  the  question 
now  is  whether  on  the  construction  of 
section  8  of  the  Companies  Act,  1900, 
that  is  or  is  not  permissible  under  the 
circumstances. 

We  are  relieved  from  many  minor 
points  by  the  frank  admission  that,  what- 
ever else  takes  place,  the  company  cannot 
claim  the  benefit  of  sub-section  1  of  sec- 
tion 8.  Whether  this  was  an  offer  of 
shares  to  the  public  for  subscription  or 
whether  it  was  not,  the  company  could 
notdaimthebenefitofsub-section  1  without 
pointing  to  an  article  of  association  which 
authorises  the  payment  of  comnussioD, 
and  the  amount  or  rate  per  cent.  That 
must  be  set  forth  in  the  articles  of  asBOCiA- 
tion — that  is  to  say,  the  power  of  the 
directors  to  give  commission  is  limited  to 
an  amount  or  rate  not  greater  than  that 
prescribed  by  the  artides.  There  is  do 
such  article  here  fixing  the  amount  or 
rate;  and  whether  or  not  tiliis  was  an  offor 
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to  the  public  for  subeoription,  that  clause 
alone  would  prevent  the  company  claiming 
the  advantage— ibr  it  is  an  advantage*--of 
sub-section  1.    It  is  also  admitted,  and 
must  necessarily  have  been  admitted,  that 
sub-section  3  can  have  no  application  here; 
and  really  the  only  question  left  for  us  is 
to  consider  the  eSoct  and  meaning  of  the 
prohibitive  sub-seetion  2.    It  has  been 
urged  that  the  construction  of  that  sub- 
section is  very  difficult.     I  cannot  myself 
see  the  difficulty.    It  appears  to  me  that 
the  section  is  about  as  plain  as  a  section 
can  well  be  made :  "  save  as  aforesaid '' — 
that  means  leaving  untouched  any  effect 
that  can  be  properly  given  to  sub-section  1 ; 
and  it  is  admitted  that  no  effiact  can  be 
given  to  it  in  this  case — "no  company 
shall  apply  any  of  its  shares  or  capital 
money  " — I  pause  there  to  consider  the 
words  '<  shall  apply  any  of  its  shares." 
How  can  it  be  said  that  there  is  any 
doubt  whatever  as  to  the  meaning  of  those 
words  1     "Apply"  means  what  it  says 
simply,    and    nothing    else.      ^'Shares" 
means  "  shares,"  and  nothing  else.    "  No 
company  shall  apply  any  of  its  shares" — 
we  have  not  got  to  consider  the  case  of 
eapital  money  here,  because  the  case  is  one 
of  shares — "  either  directly  or  indirectly" 
— ^which    are  words  frequently  inserted 
for  the  purpose  of  obviating  any  doubt 
^"in    payment    of     any    commission, 
diseount  or  allowance  to  any  person  in 
consideration  of  his  subscribing  or  agree- 
ing to  subscribe,  whether  ab^lutely  or 
conditionally,  for  any  shares  of  the  com- 
pany."   I  stop  there,  because  those  are 
the  important  words.    No  doubt  the  com- 
psQy  agreed  to  allot  shares  in  considera- 
tion of  the  underwriters  applying  con- 
ditionally or  unconditionally    for    other 
shares  in  the  company.    They  agreed  to 
^ot  15,000  shares  in  consideration  of  the 
nnderwriters  subscribing  for  other  shares. 
A  great  deal  of  ingenuity  has  been  spent 
in  saying  that  that  is  a  difficult  section. 
Ho  doubt  it  is  difficult  if  we  are  to  wrest 
it  out  of  its  plain  meaning.     It  is  very 
^colt  on  that  footing  to  &id  a  standing 
Stoond,  and  to  say  this  is  what  it  must 
mean ;  but  I  avoid  that  difficulty  by  apply- 
^fi  the  plain  prima  facie  meaning  to  it, 
and  nothing  else.    It  is  said  that  the 
legislature  must  have  meant  '*  shall  apply 


the  shares  up  to  the  nominal  value."  I 
find  nothing  about  the  nominal  value  of 
the  shares.  Companies  find  very  often  to 
their  loss  that  their  shares  are  not  in  any 
way  valued  by  the  nominal  amount,  and 
what  bas  been  issued  in  pounds  as  the 
nominal  amount  may  only  be  worth  pence. 
It  not  so  frequently  happens  that  what 
has  been  issued  at  1/.  becomes  worth  a 
great  deal  more;  but,  in  any  case,  the 
i^are  is  worth  to  the  company  what  it 
will  bring.  If  it  will  bring  more  than  IZ., 
the  nominal  amount,  then  that  is  the 
value  to  the  company ;  and  if  they  apply 
a  share  which  nominally  only  amounts  to 
1^.,  but  is  really  worth,  we  will  say, 
several  poimds,  they  apply  several  pounds' 
worth  of  their  property — and  that  they 
are  prohibited  from  doing  if  the  result 
will  be  that  a  commission  or  profit  thereby 
accrues  to  the  underwriters  for  subscribing 
for  other  shares  in  the  company.  That  ap- 
pears to  me  to  be  the  plain,  straightforward, 
and  undoubted  meaning  of  the  sub-section 
— that  they  are  not  to  get  rid  of  their 
shares  or  apply  them  in  allowing  such  a 
claim  as  the  present  to  be  put  forward  by 
the  underwriters,  they  saying,  "  In  con- 
sideration of  our  paying  21.  10«.  you  will 
allot  to  us  shares  which  we,  before  we 
exercise  the  option,  shall  have  satisfied 
ourselves  will  be  worth  more  than  the 
21.  10«." ;  which  really  means,  "  You  will 
enable  us  to  make  out  of  this  transaction 
of  subscription  for  shares  a  profit  or  com- 
mission." Commission  need  not  be  ex- 
pressed in  percentages  or  in  definite 
amounts.  If  it  be  plain  that  a  profit  will 
be  realisable,  then  I  think  it  amounts  to 
"  commission,  discount  or  allowance  " ;  it 
amounts  to  money's  worth  which  it  is 
contemplated  that  subscribers  for  shares 
will  get;  and  the  mode  in  which  it  is  to  be 
got  is  by  applying  the  shares.  How  can 
the  company  apply  the  shares  in  any  way 
more  clearly  than  by  allotting  them  I  do 
not  know;  and  when  it  allots  them  it 
applies  not  the  nominal  value  but  tbe 
shares  themselves,  and  that  is  what  the 
sub-section  prohibits. 

I  do  not  think  it  necessary  to  enter 
further  into  the  details  of  this  matter ;  it 
being  conceded  that  sub-section  2  is 
the  only  one  of  tbe  three  sub-sections 
which  needs  to  be  interpreted,  and  tdie 
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interpretation  of  that  being  simply  in 
obedience  to  the  pkin  langtuifie  and  mean- 
<ing  of  the  words,  that  is  i^  that  I,  at 
any  rate,  think  it  necessary  to  say  in 
support  of  our  view.  That  is  the  view 
•which  has  also  been  taken  by  the  learned 
Judge  in  the  Court  below,  and  the  result 
will  be  that  the  appeal  will  be  dismissed. 

Yaughan  Williaxs,  L.  J. — I  agree.  I 
think  that  if  the  underwriters  in  the 
exercise  of  their  option  ask  for  these 
shares,  and  an  allotment  is  made  to  them 
by  the  company,  that  will  be  an  allotment 
•in  consideration  of  the  imderwriters  sub- 
scribing or  agreeing  to  subscribe  for  shares 
of  the  company ;  and  I  do  not  think  it  is 
the  less  so  because  the  allotment  may  be 
at  a  premium.  I  think  that  such  an 
allotment  is  plainly  and  manifestly  an 
application  of  the  shares  within  the 
meaning  of  the  word  "apply''  in  sub-sec- 
tion 2.  It  was  not  really  argued  that 
if  we  take  the  literal  meaning  of  the 
words  there  was  not  an  application  of  the 
shares  within  the  meaning  of  this  sub- 
section 2,  but  it  was  said  that  we  ought 
not  to  read  "apply"  in  its  natural  sense, 
and  that  we  ought  to  read  it  as  if  the 
words  had  run,  "Save  as  aforesaid  no 
company  shall  apply  the  proceeds  of  the 
issue  of  its  shares  so  far  as  the  same  are 
capital  or  any  capital  money,"  and  so  on. 
I  do  not  see  any  reason  for  modifying 
the  meaning  of  the  word  "  apply."  The 
reason  that  is  suggested  for  so  doing  is 
that  it  is  said  that  this  sub-section  is 
really  directed  against  the  misapplication 
of  capital.  I  do  not  at  all  ^ow  that 
that  is  so.  On  the  contrary,  when  I  find 
this  distinction  drawn  between  shares  and 
capital  money  I  am  rather  led  to  the 
contrary  conclusion.  I  think  it  is  quite 
possible  that  the  very  object  of  the  LegiB- 
lature  in  so  wording  -the  sub-section  was 
to  prevent  the  payment  of  these  oommis- 
sions  for  placing  shares  by  giving  options 
of  this  description ;  but  whether  that  is  so 
or  not  I  have  not  to  decide.  I  merely 
have  to  decide  on  what  seems  to  me  to  be 
the  perfectly  plain  meaning  of  the  words 
in  the  sub-section. 

Stiblino,    L.J. — I  am    of  the    same 
•  Opinion. ,  The  matter  really  lies  within  a 


vary  narrow  compass.  It  was  admitted 
that  neither  sub-section  1  nor  sub-seo- 
tion  3  of  section  8  applies  to  this  case. 
[His  Lordship  read  sub-section  2,  and 
continued :]  Now  that  being  so,  let  me 
put  this  question.  Oan  a  company 
having  1^  shares  issue  or  allot  one  of 
those  shares  partly  in  consideration  of 
2L  10«.  and  partly  in  consideration  of  an 
agreement  to  subscribe  for  other  shares 
in  the  company  9  I  think  not.  That  is 
an  application  of  the  shares  partly  in 
consideration  of  an  agreement  to  subscribe 
for  other  shares  of  the  company  which  is 
struck  at,  as  it  appears  to  me,  by  this  sub- 
section. It  is  quite  true  that  the  whole 
consideration  is  not  the  agreement  to 
subscribe,  but  none  the  less  it  appears  to 
me  to  be  within  the  sub-section ;  and  if 
there  was  any  doubt  upon  it  it  would 
seem  to  me  to  be  removed  by  the  wards 
in  specified  instances,  one  of  which  is 
"whether  the  shares  be  so  applied  by 
being  added  to  the  purchase-money  of  aoy 
property  acquired  by  the  company  ...  or 
otherwise."  If  I  am  right  in  that  con- 
clusion, then  it  seems  to  me  that  it 
follows  that  this  agreement  is  beyond  the 
powers  of  the  company  and  is  prohibited 
by  this  sub-section.  The  underwriting 
agreement  begins  with  an  agreement  on 
the  part  of  the  underwriter  to  subscribe 
for  certain  shares  in  the  company,  and 
then  continues  that  in  consideration  of 
his  undertaking  as  above  mentioned — 
namely,  the  agreement  to  subscribe— he 
is  to  have  the  right  at  any  time  to  take 
up  and  have  allotted  to  him  shares  at  the 
issue  price  of  2/.  lOa,  That  seems  to  me 
an  agreement  on  the  part  of  the  Oompany 
to  do  the  very  thing  to  which  I  have 
just  referred.  I  thii&  the  judgment  of 
Mr.  Justice  Farwell  was  perfectly  correct 
and  ought  to  be  affirmed. 

Appeal  dismiased. 

Solicitors — ^Ashurst,  Morris,  Crisp  ft  Co.,  for 
appellant;  Morse,  Hewitt  A:  Farman,  for 
respondent. 

[Meported  hf  J.  B,  Brooke 
and  A,  Cordeiyt  Bf^it 
BarrUter»^-Zaw> 
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March  13.   ) 

Compukory  Purchcue — Purchaw-moiMy 
Paid  into  Court — Interim  Investment — 
JSaUway  Seouritiee  —  Brokerage — Coete — 
Ineidenee — EtUea  of  Supreme  Court,  1883, 
Order  XXII.  rule  17  (November,  1888)— 
Lcmde  Claueea  ConeolidcUion  Act,  1846 
(Bdf9  Viet,  c  18),  es.  70  and  80. 

Where  an  interim  investment  of  pur- 
ehaee-money  paid  itUo  Court  under  the 
Lomde  Claueea  ConaoUdation  Act,  1845,  is 
made  upon  railway  securities  allowed  by 
Order  XXII.  nde  17  for  ihe  investment  of 
cash  under  the  control  of  the  Court,  the 
promoters  of  the  undertaking  are,  by  virtue 
of  section  SO  of  the  Lands  Clauses  Act, 
Uable  for  the  costs  of  the  investment, 
although  the  terms  of  the  section  apply  only 
to  the  costs  of  inveetment  "  in  Government 
or  real  securities." 

Brown,  In  re    (59   L.   J.  Oh.    530), 


Adjourned  Bummons. 

On  January  2,  1901,  an  originating 
sammons  was  issued  by  Henry  Gaselee, 
who  was  tenant  of  life  of  certain  real 
estate  under  the  will  and  codicil  of 
Stephen  Gaselee,  deceased,  asking  that  a 
sum  of  7,08H.  in  Court,  representing  the 
purchase-money  of  land  compulsorily 
taken  by  the  London  County  CouncU 
under  their  statutory  powers,  might  (till 
the  same  should  be  re-invested  in  land  or 
otherwise  dealt  with  pursuant  to  sec- 
tion 69  of  the  Lands  Clauses  Consolida- 
tion Act,  1845)  be  invested  in  two  of 
(inter  alia)  the  following  securities — 
namely,  Great  Eastern  Railway  3^  per 
cent.  Preference  Stock,  Midland  and 
Great  Northern  Railways  (Joint  line^ 
3  per  cent.  Rent  Charge  Stock,  ana 
Metropolitan  Railway  4  per  cent.  Pre- 
ference Stock;  and  that  the  County 
Council  might  be  ordered  to  pay  the  costs 
of  the  investment. 

On  January  17  the  following  order  on 
the  summons  was  drawn  up  by  the 
Registrar  in  chambers  (omitting  imma- 
terial parts) :  *'The  applicant  by  his  soli- 
citors undertaking,  to  pay  to  the  Chan- 


cery broker  the  brokerage  and  other 
charges  on  the  investment  in  the  schedule 
hereto  directed  It  is  ordered  that  the 
funds  in  Court  be  dealt  with  as  in  the 
said  schedule  hereto  directed.  And  it  is 
pursuant  to  section  80  ^  of  the  I^uids 
Clauses  Consolidation  Act,  1845,  ordered 
that  the  County  Council  of  the  Adminis- 
trative County  of  London  do  pay  to  the 
applicant  Henry  Gaselee  his  costs  (in- 
cluding therein  all  reasonable  charges  and 
expenses  incident  thereto)  of  obtaining 
this  order  and  of  the  investment  therein 

(1)  The  Lands  Clauses  Act,  1845,  enacts :  Sec- 
tion 70 :  "  Such  money  "—that  is,  money  paid 
into  Court — "  may  be  so  applied  as  aforesaid  upon 
an  order  of  the  Ck>urt  of  Chancery  ....  made 
on  the  petition  of  the  party  who  would  have 
been  entitled  to  the  rents  and  profits  of  the 
lands  in  respect  of  whioh  such  money  shall 
have  been  deposited ;  and  until  the  money  can 
be  so  applied  it  may,  upon  the  like  order,  be 
invested  by  the  said  Acoonntant-Oeneral  in  the 
purchase  of  Three  per  Cfntum  Consolidated  or 
Three  per  Centum  Reduced  Bank  Annuities,  or 
in  (rovernment  or  real  securities,  and  the  inte- 
rest, dividends,  and  annual  proceeds  thereof 
paid  to  the  pwty  who  would  for  the  time  being 
have  been  entitled  to  the  rents  and  profits  of  the 
lands." 

Section  80:  **In  all  cases  of  moneys  de- 
posited in  the  Bank  under  the  provisions  of  this 
or  the  special  Act,  or  an  Act  incorporated  there- 
with, except  where  such  moneys  shall  have  been 
so  deposited  by  reason  of  the  wilful  refusal  of 
any  party  entitled  thereto  to  receive  the  same, 
or  to  convey  or  release  the  lands  in  respect 
whereof  the  same  shall  be  payable,  or  by  reason 
of  the  wilful  neglect  of  any  party  to  make  out 
a  good  title  to  the  land  required,  it  shall  be 
lawful  for  the  Court  of  Chancery  ....  to  order 
the  costs  of  the  following  matters.  Including 
therein  all  reasonable  charges  and  expenses 
incident  thereto,  to  be  paid  by  the  promoters  of 
the  undertaking ;  (that  is  to  say,)  the  costs  of 
the  purchase  or  taking  of  the  lands,  or  whioh 
shall  have  been  incurred  in  consequence 
thereof,  other  than  such  costs  as  are  herein 
otherwise  provided  for,  and  the  costs  of  the' 
investment  of  such  moneys  in  Government  or 
real  securities,  and  of  the  re-investment  thereof 
in  the  purchase  of  other  lands,  and  also  the 
costs  of  obtaining  the  proper  orders  for  any  of 
the  purposes  aforesaid,  and  of  the  orders  for  the 
payment  of  the  dividends  and  interest  of  the 
securities  upon  which  such  moneys  shall  be 
invested,  and  for  the  payment  out  of  Court  of 
tiie  principal  of  such  moneys,  or  of  the  securi- 
ties whereon  the  same  shall  be  invested,  and  of 
all  proceedings  relating  thereto,  except  such  as 
are  occasioned  by  litigation  between  adverse 
claimants.  ..." 
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directed  and  of  all  proceedings  relating 
thereto  each  ooets  to  be  tazed  by  the 
Taxing  Master  in  case  the  parties  differ.'* 
The  schedule  above  referred  to  provided 
for  the  investment  to  be  made  *^  without 
deducting  brokerage  and  other  charges  " 
in  two  of  the  three  above-mentioned  rail- 
way securities,  and  for  payment  of  the 
interest  to  the  applicant. 

On  an  adjournment  of  the  summons 
into  Court  upon  the  form  of  the  order, 
the  question  to  be  determined  was 
whether,  under  section  80  of  the  Lands 
Clauses  Act,^  the  County  Council  were 
liable  to  pay  the  costs  of  investment 
upon  any  securities  other  than  those 
expressly  authorised  for  interim  invest- 
ment by  section  70  of  the  Act  ^ — ^namely, 
Government  or  real  securities. 

S.  Dickinaon,  for  the  applicant. — It  is 
plain,  since  Metropolitan  and  District 
BaikoayB  Act,  In  re;  St.  John  Baptist 
College,  Oxford,  ex  parte  [i882],^  that 
money  paid  into  Coturt  under  the  Lands 
Clauses  Act  may  now  be  invested  in  any 
securities  in  which  cash  under  the  control 
of  the  Court  may  be  invested  under  the 
new  Order  XXII.  rule  1 7 ' ;  it  must  there- 
fore be  taken  that  the  scope  of  section  80 
of  the  Lands  Clauses  Act  is  extended  to  in- 
clude the  costs  (here  including  brokerage, 
stamps,  and  registration  fees)  of  all  such 
authorised  investments,  and  is  no  longer 
confined  to  investment  on  Government  or 
real  securities.  Section  80  is  very  wide 
and  general,  making  the  costs  of  adverse 
litigation  the  only  exception  to  those 
which  the  promoters  have  to  pay.  No 
case  is  to  be  found  where  any  limitation 
has  been  put  on  their  liability  except 
St.  John  Baptist  College,  Oxford,  Ex 
jparte,^  and  there  the  only  limitation  was 

(2)  52  L.  J.  Ch.  268;  22  Ch.  D.  93. 

(3)  By  a  rule  which  came  into  operation  on 
November  26, 1888,  and  stands  in  the  plaoe  of 
Order  XXII.  rule  17  of  the  Rales  of  the 
Supreme  Court,  1883,  '*  Gash  under  the  control 
of  or  subject  to  the  order  of  the  Court  may  be 
invested  in  the  following  stocks,  funds,  or  secu- 
rities ;  namely '' — ^then  follows  an  extensive  list, 
including  **  Debenture,  preCerenoe,  guaranteed, 
or  rentcharge  stocks  of  the  railways  in  Great 
Britain  or  Ireland  having  for  ten  years  next 
before  the  date  of  investment  paid  a  dividend 
on  ordinary  stock  or  shares.**     .  .  . 


as  to  the  excess  of  the  money  invested 
over  the  amount  originally  paid  in.  More- 
over, the  spirit  of  the  Act  is  to  be  re- 
garded, and  not  its  letter,  as  is  pointed 
oat  by  Jeesel,  M.R.,  in  BeMsm  Hospital, 
In  re  [i875],^  and  the  spirit  of  the  Act  is 
clearly  in  fitvour  of  the  view  contended 
for.  The  principle  of  that  case  apjdiea. 
The  matter  is  really  covered  by  Broum, 
In  re  [l89o].* 

F.  Thompson,  for  the  respondents.-^ 
Bethlem  Hospital^  In  re,^  lays  down  no 
principle,  and  merely  decides  that  redemp- 
tion of  land  tax  is,  for  the  purpose  of  sec- 
tion 80,  a  "  purchase  of  lands.**^  The  Act 
says  that  the  promoters  of  the  under- 
taking are  to  pay  the  costs  of  investment 
on  Government  or  real  securities,  and  the 
scope  of  the  Act  ought  not  to  be  enlarged 
so  as  to  make  the  County  Council  liable 
to  pay  more  costs  for  investment  because 
the  tenant  for  life  wants  to  get  more 
income  by  investing  on  securities  not 
covered  by  the  Act. 

Buckley,  J. — ^The  question  which  I 
have  to  determine  arises  thus :  Section  8(^ 
of  the  Lands  Clauses  Consolidation  Act, 
1845,^  puts  upon  the  London  County 
Council,  the  respondents  to  the  summons, 
the  obligation  to  pay  *^  the  costs  of  the 
investment  of  such  moneys"  (the  par- 
chase-moneys  of  the  lands)  "  in  Govern- 
ment or  real  securities,"  these  being  the 
securities  mentioned  (together  with  Three 
per  cent.  Consolidated  and  Three  per 
cent.  Reduced  Bank  Annuities)  in  sec- 
tion 70,^  as  being  authorised  for  the 
interim  investment  of  moneys.  The 
applicant  desires  the  investment  to  be 
made  in  one  or  more  of  certain  railway 
securities,  and  it  is  admitted  that  the 
brokerage  and  other  charges  for  investing 
in  those  securities  are  larger  than  wonld 
be  the  case  if  the  money  were  invested  in 
the  securities  specifically  mentioned  in 
the  section  of  the  Act  to  which  I  have 
just  referred. 

It  is  said  that  the  order  as  drawn  up  is 
wrong  in  point  of  form,  as  containing  an 
undertaking  to  pay  *^  brokerage  and  other 
charges  " ;  but,  in  my  opinion,  this  is  not 

(4)  44  L.  J.  Ch.  406;  L.  R.  19  Bq.  467. 
(6)  69  L.  J.- Ch.  690. 
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so— the  order  is  quite  right.  The  appli- 
cant most  undertake  to  pay  the  Ohanoery 
broker  all  brokerage  and  other  charges, 
whatever  they  are.  Then,  when  the 
matter  comes  before  the  Taxing  Master, 
be  would  determine  what  are  the  costs 
(ineludingreasonable  charges  and  expenses) 
which-  the  County  Council  are  to  pay; 
and,  if  the  parties  were  not  satisfied  with 
his  allowances,  the  question  could  be 
brought  before  a  Judge  to  review  the 
taxation.  So  really  the  question  I  am 
asked  to  determine  is  premature,  and  I 
might  dismiss  the  summons  and  leave  the 
matter  to  wait  till  the  costs  have  been 
taxed  in  the  usual  way;  but,  as  both 
parties  wish  to  have  the  question  of  prin- 
ciple decided  now,  I  am  willing  to  de- 
cide it. 

Since  the  Lands  Clauses  Act  was 
passed  in  1845  cash  under  the  control  of 
the  Court  may  (by  later  legislation)  be 
invested  in  various  other  securities  than 
those  which  are  mentioned  in  section  70 
of  the  Act.^  Is  the  Act,  then,  to  have 
the  effect  of  throwing  increased  costs  in 
respect  of  this  greater  liberty  of  invest- 
ment on  the  promoters  of  the  under- 
taking? In  my  opinion,  yes.  I  am 
entitled  to  look  and  try  to  find  out  what 
is  really  the  meaning  of  the  Act.  Under 
it  land  is  taken,  it  may  be  against  the 
owner's  will.  In  a  case  like  the  pre- 
sent the  purchase-money  is  to  be  ulti- 
mately applied  in  the  purchase  of  other 
lands  or  in  certain  other  ways  specified  in 
the  statute,  and  until  it  can  be  so  applied 
an  interim  investment  of  it  is  to  be  made 
'^in  the  purchase  of  Three  per  centum 
Consolidated  or  Three  per  centum  Be- 
duoed  Bank  Annuities,  or  in  Government 
or  real  securities."  Now,  as  I  have  said, 
a  larger  class  of  investments  is  allowed 
for  cash  under  the  control  of  the  Court. 
In  Bethlem  HospUalj  In  r$,*  Sir  G.  Jessel, 
M.B.,  had  before  him  a  case  in  which  the 
question  was  whether  the  costs  of  the 
application  of  the  purchase-money  of 
lands  taken  by  a  railway  company  in  the 
redemption  of  land  tax  were  payable  by 
the  company,  and  he  decided  that  they 
were  upon  two  grounds.  First,  whether 
8udi  an  application  of  the  moneys  was  a 
^  re-investment  in  the  purchase  of  lands  " 
<x  not)  he  thoBght  that  the  spirit  of  the  Act 


was  such  that  the  costs  ought  to  be  borne 
by  the  company.  And  secondly,  Lord 
Bomilly,  in  London,  Brighton  ike.  Bailtoay^ 
In  re  [i854],^  had  held  that  the  application 
of  purchase-money  in  the  redemption  of 
land  tax  was  a  re-investment  in  the  pur- 
chase of  lands  within  the  meaning  of  the 
80th  section,  and  in  that  case,  of  course, 
the  costs  ought  to  be  borne  by  the  com- 
pany. Sir  G.  Jessel  says,  **  The  Lands 
Clauses  Consolidation  Act,  1845,  does  not 
in  words  make  the  costs  with  which  it  is 
now  sought  to  charge  the  railway  company 
payable  by  them."  That  is  exactly  how 
the  case  stands  before  me.  Then  he  goes 
on :  '^  It  has  been  decided  that  an  order 
may  be  made  for  payment  of  costs, 
although  no  express  words  can  be  found 
authorising  it.  One  remarkable  instance 
of  this  is  the  case  of  Berkeley  a  (Earl)  WiU, 
In  re  [1874].^  That*  case  originally  came 
before  me.  I  .  .  .  referred  the  matter  to 
the  Lords  Justices  .  .  .  and  Lord  Justice 
James,  in  giving  his  judgment,  says  this : 
'  The  sum  which  the  company  have  paid 
is  now  in  Court,  and  ought  to  be  re- 
invested in  land;  but  this  ought  to  be 
done  according  to  equitable  principles,  and 
the  costs,  charges  and  expenses  of  the 
agent,  properly  incurred,  ought  in  the 
first  place  to  be  paid  out  of  the  fund.' " 
Then  later,  referring  to  Trajffbrd,  Ex  parte 

[1837],^  which  came  before  Lord  Abinger, 
le  says,  "I  understand  him"  (I^rd 
Abinger)  "  to  draw  a  distinction  between 
the  spirit  of  an  Act,  or  that  which  a 
Judge  conceives  to  be  the  spirit  of  an 
Act,  and  the  intention,  which,  though 
not  expressed  in  precise  words,  may  be 
gathered  from  considering  the  terms  of 
^e  enactment,  and  which  amounts  in  fact 
to  a  species  of  construction;  he  thinks 
that  unless  he  can  find  the  latter  he  can-, 
not  make  the  order.  He  then  consulted 
Lord  Lyndhurst,  and,  having  done  so,  he 
appears  to  have  found  that  stronger  ex- 
piession  which  he  required,  and  he  made 
the  order.''  That  case  is  an  authority 
for  the  proposition  that  I  am  entitled  to 
look  and  see,  if  I  can,  what  is  the  inten- 
tion of  the  Act  of  1845,havingregardtothe 
altered  circumstances  as  to  investment 

(8)  18  Beav.  608. 

(7)  44  L.  J.  Cb.  3 ;  L.  B.  10  Ch.  5C 
•    (8)  2  y.  &  0.  622. 
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Of  course^  since  St.  John  BapHat  CoBegey 
Oaifard,  Ex  parte^^  there  is  no  doubt 
that  the  investment  which  is  asked 
for  is  one  which  can  be  made.  I  am 
therefore  of  opinion  that  the  London 
County  Council  are  liable  to  pay  the  costs 
of  investing  in  these  securities^  including 
the  increased  brokerage  and  other  charges. 
Another  case  whidi  has  been  referred 
to— Brownj  In  re  * — ^is  of  some  assistance, 
though  it  does  not  expressly  decide  the 
present  point.  There  the  Midland  Rail- 
way had  purchased  land  belonging  to  a 
lunatic,  and  the  purchase-money  was 
ordered  to  be,  and  was,  invested  in  Three 
per  cent.  Consols.  On  the  conversion  of 
the  National  Debt  in  1888  the  committee 
of  the  lunatic  did  not  consent  to  the  con- 
version of  the  Consols  into  Two  and 
Three-quarter  per  cent.  Consols,  and  the 
(Government  accordingly  redeemed  the 
Consols  and  paid  the  redemption-money 
into  Court.  A  petition  was  then  pre- 
sented in  lunacy  by  the  committee  asking 
that  the  money  in  Court  might  be  invested 
in  Great  Northern  Railway  Preference 
Stock,  and  Lord  Justice  Lindley  and 
Lord  Justice  Bowen  made  an  order  for 
investment  as  prayed,  and  directed  that 
the  Midland  Railway  should  pay  the  costs 
of  the  application  and  of  the  investment, 
except  so  far  as  the  costs  of  investment 
might  have  been  increased  by  reason  of 
the  redemption-money  exceeding  the 
amount  of  the  purchase-money  originally 
paid  by  the  company.  Before  the  order 
was  drawn  up  the  petition  was,  by  the 
direction  of  the  Court,  restored  for  re- 
argument  upon,  inter  oZia,  the  question  of 
the  liability  of  the  company  to  pay  the 
costs.  The  Court  held  that  the  order  was 
right.  The  question  of  how  much  of  the 
costs  of  the  application  and  investment 
was  to  be  paid  by  the  company  was  there- 
fore prominently  before  the  Court]  and 
they  held  that  all  the  costs,  except  so  &.r 
as  they  had  been  increased  by  the  redemp- 
tion-money exceeding  the  purchase-money, 
must  be  paid  by  the  company.  It  does 
not  appear  that  the  question  as  to  the 
difference  of  the  amount  of  brokerage 
between  Government  and  railway  securi- 
ties was  argued,  but  the  decision,  in  my 
opinion,  involved  it.  That  case,  therefore, 
is  an  authority  upon  the  question  which 


I  have  to  decide,  although  it  does  not 
appear  that  the  predse  point  was  actually 
brought  before  the  Court. 

I  therefore  hold  that  the  costs  of  the 
interim  investment  of  purchase-money  in 
securities  which  are  now  allowed  in  the 
case  of  cash  under  the  control  of  the 
Court  are  payable  by  the  promoters. 


Solicitors— JaiiBon,  Cobb,  Peanon  k,  Go^  for 
applicant ;  W.  A  Blazland«  for  respondent. 

IBeported  by  Arthur  Laforence^  Etq^ 
BarrUter-at'Lofv. 


Joyce,  J. 

1901. 
Feb.  13,  16. 


BOOEBSOK,  In  re; 

BIBD  V»  LEB. 


WiU—CharUable  Bequett— Trust  to  Re- 
pair Tomb  out  of  Inaome  of  Legacf — 
Remaindeir  of  Inooms  Given  for  Good 
ChariicMe  FutpoBO—Ohjoet  Partly  IlUgal 
— Whole  of  Inoome  ApjSioable  to  Charity. 

Where  a  Uga/sy  hoe  been  given  to  trustees 
upon  trust  to  apply  the  income  in  keepiiig 
a  tomb  in  repair ^  a/nd  aa  to  the  refmaindesr 
of  the  income  for  vaUd  charitable  pur- 
poses, then,  the  trust  for  repair  of  the  tomb 
being  void,  the  result  of  the  failure  of  that 
trust  is  that  the  whole  of  the  inoome  of  the 
fund  becomes  appHcaile  for  the  charitable 
purposes. 

Ksk  V.  Att.-Gen.  (L.  R.  4  Eq.  521), 
Birkett,  In  re  (47  L.  J.  Ch.  846 ;  9  Ch.  D. 
576),  and  Yaughan,  In  re ;  Yaughan  v. 
Thomas  (33  Ch.  D.  1%1),  followed. 

Adjourned  summons. 

By  his  will  dated  October  26,  1864, 
John  Rogerson,  the  above-named  testator, 
after  making  certain  devises  and  bequests 
not  material  to  this  report,  bequeathed  a 
sum  of  1,000Z.,  to  be  reserved  out  of  his 
personal  estate,  unto  his  trustees  thereiD 
named,  and  directed  that  the  said  sum  of 
1,000Z.  should  after  the  death  of  his  wife 
(to  whom  he  gave  a  life  interest  in  the 
same)  ''be  invested  in  the  purchase  of 
stock  of  the  Government  called  ZL  per 
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cent.  Consolidated  Bank  AnnuitieB  in  the 
name  of  the  vicar  and  ohurchwaTdens  of 
St.  George's  Church  of  Doncaster,  in 
tmst  that  they  the  said  vicar  and  church- 
wardens for  the  time  being  do  and  shall 
ont  of  the  proceeds  or  annual  income  of 
such  investment  in  the  first  place  main- 
tain jearly  and  keep  in  good  repair  and 
condition  annually  in  all  respects  the  two 
tombs  and  palisading  belonging  to  me, 
and  also  the  gravestone  belonging  to  Miss 
Bogerson  and  adjoining  mine  in  the  ceme- 
tery. .  .  •  And,  in  the  next  place,  to 
divide  and  distribute  the  remainder  of 
such  annual  income  or  dividend  unto  and 
equally  among  the  poor  recipients"  of 
the  almshouses  therein  mentioned.  And 
the  testator  thereby  directed  that  'Hhe 
trustees  of  this  my  will  shall  have  full 
power  and  authority,  and  I  hereby  desire 
them  to  see  that  this  money  is  properly 
applied  yearly  for  the  purposes  aforesaid." 

The  testator  died  on  November  14, 1864, 
and  his  will  was  duly  proved  on  Decem- 
ber 8,  1864. 

The  testator's  widow  died  on  June  17, 
1900. 

This  was  a  summons  taken  out  by  the 
executors  and  trustees  of  one  of  the  tes- 
tator's residuary  legatees  against  the 
executors  of  another  residuary  legatee, 
who  was  also  the  last  surviving  trustee 
of  the  testator's  will,  the  Bev.  Henry 
Jemson  Tebbutt,  the  vicar  of  St.  (George's, 
Doncaster,  on  behalf  of  himself  and  the 
churchwardens  for  the  time  being  of  that 
church,  and  other  defendants,  for  the 
determination  of  the  question  whether, 
the  gift  to  repair  the  tombs  being  invalid, 
the  whole  fund  was  applicable  for  the 
purposes  of  the  charity,  or  whether  so 
much  of  it  as  would  have  been  required 
for  the  maintenance  of  the  tombs  feU  into 
the  testator's  residuary  estate. 

Hvghesy  K.C.^  and  T.  H.  Wataan,  for 
the  plaintifis. — The  proper  course  is  to 
treat  the  gift  as  good  in  part  and  void  in 
part^  and  not  to  treat  it  as  a  valid  gift  to 
a  charitable  object  subject  to  an  invalid 
obligation.  The  gift  for  the  tomb  is  void 
and  fidls  into  the  residuary  estate — Hoare 
V.  Ofbame  [i866].^ 

(1)  86  L.  J.  Oh.  846;  L.  R  1  Bq.  686. 


[Joyce,  J.-^The  statement  of  the  law 
on  this  point  in  Tudor's  ChmriiahU  TnuiB 
(3rd  ed.),  p.  45,  is  against  you,  and  so  is 
Fisk  V.  AU.'Ovn.  [i867l.«] 

Vofughanj  In  re;  Vaughan  v.  ThomoB 
[1886],'  is  in  my  favour,  for  there  part  of 
the  gift  was  held  void,  and  went  to  the 
residuary  lemtees ;  and  it  was  so  held  also 
in  2iigley's  TnuUf  Inre  [l866].^  The  prin- 
ciple laid  down  in  these  cases  is  the  proper 
principle,  and  to  be  preferred  to  that 
which  prevailed  in  Fiak  v.  AU.'Gen.y^ 
Hunter  v.  BuUoek  [i872],^  Dawatm  v. 
Small  [1874],^  WiUiama,  In  re  [l877]/  and 
Birke^t,  In  re  [l878].» 

W.  F,  HamxUon,  KjO,,  and  Chrisiapher 
Jamee,  for  the  first  defendants. — ^We  adopt 
the  argument  urged  on  behalf  of  the 
plainti&.  In  Fowler  v.  Fowler  [i864P  a 
similar  gift  was  held  void  in  toto.  The 
words  of  the  gift  in  this  case  are  different 
from  those  used  in  Fiak  v.  AU.'Oen.^^ 
BirkeUf  In  re,®  and  Vaughan^  In  re}  In 
those  cases  there  was  a  gift  to  the  charity 
of  what  was  not  ''  required  "  or  '^  neces- 
sary "  for  the  illegal  object,  as  was  pointed 
out  by  Kay,  J.,  in  Taylor^  In  re  [isss]  ^® ; 
whereas  in  this  case  there  are  two  dis* 
tinct  trusts,  the  second  dependent  upon 
the  first,  and  as  the  first  is  void  and  £uls^ 
the  second  fidls  also. 

J,  G,  Woodf  for  the  defendants,  the 
vicar  and  churchwardens.  —  Hoare  v. 
Oebome  >  shews  that  where  there  is  any 
question  of  partitioning  between  valid  and 
invalid  objects,  and  tl^re  is  any  difficulty 
in  assessing  the  amount  of  the  invalid 
object,  the  whole  gift  fails  for  uncertainty. 
The  authorities  in  &vour  of  the  conten- 
tion that  the  whole  of  the  income  goes  to 
the  charity  are  conclusive. 

Faeiwioky  for  other  defendants. 

Cur.  adv,  vuU, 

Joyce,  J. — I  think  that  the  law  on  this 
question  is  correctly  stated  on  page  45  of 

(2)  L.  B.  4  Sq.  621. 

(3)  83  Ch.  D.  187. 

(4)  86  L.  J.  Oh.  147. 

(5)  41  L.  J.  Ch.  637 ;  L.  B.  14  Bq.  45. 

(6)  43  L.  J.  Ch.  406 ;  L.  B.  18  Bq.  114. 

(7)  47  L.  J.  Ch.  92  ;  6  Ch.  D.  736. 

(8)  47  L.  J.  Oh.  846 ;  9  Ch.  D.  676. 

(9)  88  L.  J.  Ch.  674 ;  88  Beav.  616. 
(10;  68  L.  T.  688. 
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Tudar'a  ChariicMe   TruHi  (Srd  ed.)  in 
the  passage  which  says  that  in  all  the 
cases  where  ^'  a  fond  has  been  given  to 
trustees  upon  trust  to  apply  the  income 
in  keeping  a  tomb  in  repair^  and  as  to  the 
remainder  of  the  income  for  valid  chari- 
table purposes  ....  it  has  been  held 
that  the  result  of  the  failure  of  the  trust 
for  the  repair  of  the  tomb  is,  that  the 
whole  of  the  income  becomes  applicable  for 
the  charitable  purpose."    Now  of  course 
in  all  these  cases  the  real  question  is 
whether  on  the  true  construction  of  the 
gift  the  trust  for  the  application  of  the 
income  for  the  repair  of  the  tomb  is  to  be 
a  charge  on  the  whole  income,  and  the 
residue  is  to  be  given  to  the  charitable 
purpose.     By  *'  residue  "  I  mean  so  much 
of  the  income  as  is  not  required  for  the 
repair  of  the  tomb.     In  this  particular 
gift  the  word  '<  residue  "  is  not  used ;  the 
words  are  '^  do  and  shall  out  of  the  pro- 
ceeds or  annual  income  of  such  invest- 
ment in  the  first  place  maintain  yearly 
and  keep  in  good  repair  and  condition 
annually  in  fdl  respects  the  two  tombs 
•  •  .  .  and  in  the  next  place  to  divide  and 
distribute  the  remainder  of  such  annual 
income  or    dividend  unto    and    equally 
among  the  poor,"  &c.    That,  to  my  mind, 
is  equivalent  to  making  the  provision  for 
the  repair  of  the  tomb  a  charge  on  the 
bequest.       I    think    that    there    is    no 
practical  difference  between  the  gift  in 
this  case  and  the  gift  in  Fiak  v.  Att,- 
Oen,  ^ ;    and   I    think    that  this  case  is 
governed  by  the  decisions  in  that  case, 
end  BirkeU^  In  ra,®  and  Vaughan^  In  re; 
Vaughan  v.  ITumuu^     If  there  be  any 
contradiction  between  the  cases,  I  think 
that  there  is  a  great  preponderance  of 
authority  in  fiivour  of  Fisk  v.  AtU-Gen.^ 
and  the  other  cases  I  have  mentioned ; 
and  I  think  that  the  statement  to  which 
I  have  referred    in  Tudor'a    Charitable 
Trusts  \&  right. 

Of  course  if  there  were  provisions  for 
various  objects,  and  it  were  possible  as  a 
matter  of  construction  to  arrive  at  the 
conclusion  that  the  testator  never  in- 
tended that  there  should  be  any  surplus 
at  all,  that  would  be  a  different  matter. 
Where,  however,  there  is  a  trust  for  a 
tomb,  as  here,  then,  as  Yice-Ohancellor 
Bacon  pointed  out  in  Dawson  ▼.  SfndU  ^ — 
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a  similar  case — <'  The  obligation  to  keep 
up  the  tombstones  is  merely  honoraxy ;  but 
the  obligation  to  give  all  that  is  not 
applied  for  the  purposes  first-mentianed 
in  fiivour  of  these  poor  people^  is  by  no 
means  honoraxy ;  it  is  a  trust  that  must 
be  executed."  Testators  who  make  be* 
quests  of  this  nature  really  intend  that 
the  legacy  shall  go  to  the  object  of  the 
bequest  with  a  moral  obligation  to  ke^  up 
the  tomb.  I  therefore  hdd  that  the  whole 
income  of  this  bequest  goes  to  the  vicar 
and  churchwardens  of  St.  George's,  Don- 
caster.  The  fund  must  be  invested  in  the 
name  of  the  official  trustee,  and  the 
income  paid  to  the  vicar  and  church- 
wardens for  the  purposes  of  the  charity. 


Solicitors— Collyer-Bristow  ic  Co.,  for  plain- 
tiffs ;  A.  F.  ic  R.  W.  Tweedie,  agents  lor 
Atkinson  &  Sons,  Doncaster,  for  fint  defen- 
dants ;  Speechly,  Mumf ord,  Bodgers  &  Craig, 
for  vicar  and  churchwardens;  Tiammin  ft 
Lodge,  agents  for  Parkin,  Taylor  &  Parkin, 
Doncaster,  for  other  defendants, 

[Reported  hy  R.J,  A,  Morrison,  Btq^ 
Rarrieter-at-Zam. 


March  21.       j  "''"™- 

Bankruptcy — Vendor  and  Purchaser — 
Specific  Performance  against  Trustee — 
Disdaimcr  of  Leaseholds  —  Ba/nkrvptcif 
Act,  1883  (46  d:  47  Vict.  c.  52),  e.  55. 

A  trustee  in  bankruptcy  cannot  disclaim 
a  bankrupt  vendor^  s  contract  for  the  sale 
of  leaseholds  unthout  diedaiming  the  lease. 
Specific  performance  of  such  a  contract  wiU 
be  ordered  against  the  trustee  notwUhstand' 
ing  an  attempted  disclaimer. 

Holloway  r.  York  (25  W.  R.  627) 
applies  only  to  the  ease  of  a  bankrupt 
purchaser. 

On  June  19, 1900,  the  plaintiff  entered 
into  an  agreement  in  writmg  with  Francis 
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Bastable  for  the  purchase  of  a  leasehold 
house  at  Richmond,  in  Surrey,  subject  to 
a  mortgage  fi>r  300^.,  at  the  price  of  85^. 
The  agreement  provided  that  the  vendor 
should  pay  the  interest  on  the  mortgage 
up  to  the  day  fibced  for  completion,  July  16, 
1900,  and  for  payment  of  42/.  10#.  as 
deposit,  and  this  the  plaintiff  had  paid* 
On  August  21,  1900,  Francis  Bastable 
was  adjudicated  bankrupt,  and  the  defen- 
dant was  appointed  his  trustee  in  bank- 
ruptcy. The  title  had  been  accepted  by 
the  plaintiff,  and  he  had  sent  a  draft 
assignment  to  the  defendant,  who  had 
approved,  the  draft,  and  the  plaintiff  had 
bad  it  engrossed  and  sent  it  in  for  execu- 
tion. The  defendant  had  allowed  the 
interest  on  the  mortgage  to  &11  into 
arrear,  and  the  mortgagees  had  taken  pos- 
session. Some  dispute  had  arisen  as  to 
the  apportionment  of  outgoings  and  the 
right  of  the  plaintiff  to  be  put  into  pos- 
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On  December  22,  1900,  the  defendant 
by  writing  under  his  hand  disclaimed  the 
contract.  He  did  not  disclaim  the  lease 
of  the  house. 

The  plaintiff  brought  this  action  for 
specific  performance. 

Lord  Coleridge^  K,C.^  and  W.  M.  Spence^ 
for  the  plaintiff. — The  disclaimer  of  the 
trustee  in  bankruptcy  is  void.  Kerkham^ 
In  re  [l886],^  shews  that  a  trustee  in 
bankruptcy  cannot  disclaim  a  contract  to 
sell  leaseholds  and  retain  the  leaseholds. 
The  case  of  Poohy^  In  re;  Rabbidge,  ex  parte 
[l878],^  shews  that  the  trustee  of  a  bank- 
rupt vendor  is  bound  to  perform  his  con- 
tract for  sale. 

Ewy  K.Cy  and  F.  Clayton^  for  the 
defendant. — Specific  performance  can 
never  be  obtained  against  a  trustee  in 
bankruptcy — Holiouxif/  v.  York  [i877],3 
Fry  on  Spedfie  Performance  (3rd '  ed.), 
p.  439.  The  plaintiff's  only  remedy  is  to 
prove  for  damages  in  the  bankruptcy. 

Cozens-Habdy,  J. — This  is  a  plain 
case.  There  was  a  contract  entered  into 
between  the  plaintiff  and  Bastable,  which 

(1)  80  L.  T.  Journal,  322. 

(2)  48  L.  J.  Bk.  16  ;  8  Oh,  D.  367. 

(3)  26  W.  B.  627. 


is  in  no  way  impeached,  for  the  sale  to 
the  plaintiff  of  the  equity  of  redemption 
in  certain  leasehold  property.  On  the 
contract  the  plaintiff  paid  a  deposit  and 
the  title  was  accepted  by  him.  Then 
Bastable  became  bankrupt,  and  a  delay 
ensued,  possibly  caused  by  the  bankruptcy 
proceedings.  The  draftassignment  was  then 
sent  in  by  the  purchaser  and  approved, 
and  the  engrossment  was  sent  in.  There 
was  no  dispute  about  the  form  of  the 
assignment.  It  was  an  assignment  of  the 
leasehold  property  subject  to  the  mort- 
gage. Then  the  trustee  in  the  vendor's 
bankruptcy  had,  to  use  plain  luiguage, 
the  impudence  to  say  that  he  disc&imed 
the  contract,  but  would  not  disclaim  the 
lease — which  would  have  enabled  the 
purchaser  to  apply  for  a  vesting  order — 
that  he  would  keep  the  deposit  paid  by 
the  purchaser,  and  leave  him  to  take  suc^ 
steps  in  the  bankruptcy  as  he  might  think 
fit.  The  trustee  clearly  cannot  be  allowed 
to  disclaim  the  contract  without  disclaim- 
ing the  lease.  If  authority  is  needed  for 
such  a  proposition,  it  is  to  be  found  in  the 
decision  of  Mr.  Justice  Cave  in  Kerkham, 
In  re}  There  a  man  had,  before  bank- 
ruptcy, contracted  to  sell  leasehold  pro- 
perty to  another,  who  had  sold  his  right 
under  the  contract  to  a  third  person. 
The  trustee  in  bankruptcy  of  the  original 
vendor  purported  to  disclaim  the  contract 
without  disclaiming  the  lease,  but  the 
Court  held  that  he  could  not  separate  the 
contract  from  its  subject-matter  and  keep 
the  property,  and  that  the  disclaimer  was 
bad.  That  is  precisely  this  case.  The 
disclaimer  which  the  trustee  has  purported 
to  make  is  a  nullity.  What  is  the  posi- 
tion of  a  trustee  in  bankruptcy  in  such  a 
case  1  It  has  been  contended  on  his  be- 
half that  the  fact  of  the  bankruptcy  made 
all  the  difference  to  the  liability  to  specific 
performance.  HcUoway  v.  York  ^  was 
cited  in  support  of  that  contention.  But 
the  effect  of  that  decision  is  correctly 
stated  in  DaH'e  Vendors  and  Pvxchaaere 
(6th  ed.),  p.  1126:  "  Specific  performance, 
however,  cannot  be  decreed  against  the 
trustee  in  bankruptcy  of  the  purchaser" — 
that  is  to  say,  that  the  Court  will  not 
interfere  to  enforce  the  payment  of  20«.  in 
the  pound,  on  one  debt,  at  the  expense  of 
the  other  creditors.     That  decision  has  no 


Digitized  by 


Google  — 


448 


CHANCERY  DIVIBION. 


[19M 


PSABCE  V.  BASTABLE'S  TbUSTBS. 

application  to  a  case  where  the  trustee  in 
hankruptcy  of  the  vendor  is  defendant. 
If  any  authority  is  needed  in  support  of 
that  proposition,  it  is  to  be  found  in 
Eahbidge^  Ex  parted  There  Lord  Justice 
James  said  in  his  judgment :  "  The  result 
was  that,  upon  the  adjudication  being 
made,  the  legal  estate  in  the  property 
vested  in  the  trustee  in  the  bankruptcy, 
subject  to  the  equity  of  the  purchaser 
under  the  contract.  That  equity  gave 
him  a  right  to  have  the  property  conveyed 
to  him,  upon  payment  of  the  purchase- 
money  to  the  person  to  whom  the  pro- 
perty belonged.'^  And  Lord  Justice  Cotton 
said :  "  He  (the  trustee  in  bankruptcy) 
had  vested  in  him  the  estate  of  the  bank- 
rupt in  the  property.  He  was  not  in  the 
fullest  sense  of  the  word  a  trustee  of  the' 
property  for  the  purchaser,  because  the 
whole  of  the  purchase  money  had  not 
been  paid.  But  he  took  the  legal  estate 
in  the  property,  subject  to  the  equity  of 
the  purchaser  under  the  contract,  which 
gave  the  purchaser  the  right  to  say. 
Convey  me  the  estate  on  my  paying  the 
purchase  money."  Anything  more  explicit 
on  this  part  of  the  case  could  hardly  be 
imagined.  All  that  the  plaintiff  asks  the 
trustee  to  do  is  to  execute  the  engross- 
ment, already  approved,  assigning  the  pro- 
perty to  him.  Upon  the  plaintiff  dis- 
claiming any  right  of  proof  against  the 
bankrupt's  estate,  an  order  must  be  made 
for  such  execution,  and  the  defendant 
must  pay  the  costs  of  the  action. 


Solicitors— Seeley  k  Son,  for  plaintifE ; 
Ward,  Perks  &  McKay,  for  defendant. 

IReported  ly  J,  i2.  Brooie,  E$q^ 
Barriiter-at'Law, 


SIDEBOTTOMy 

In  re; 

BEELET 
17.  SmBBOTTOM » 


[IN  THE  CHANCERY  DIVISION  AND  Bf 
THE  COURT  OF  APPEAL.] 

BUCKLST,  J. 

1901. 
March  22,  26,  27. 

RiGBT,  L.J. 

Yaughan  Williams,  L.  J. 
Stirling,  L.  J. 

March  26.  / 

Charity— DevtH  of  Eeai  Estate— Sale-- 
Extennon  of  Time—JuritdicHon  of  Court 
— Mortmain  and  Charitable  Usee  Aetf  1891 
(54  dSr  55  Viet.  c.  73),  m.  5  and  6. 

The  Court  has  jurisdietian  under  sec- 
tion 5  of  the  Mortmain  and  CharitaNe 
Uses  Act,  1891,  to  extend  the  time  for  the 
sale  of  land  devised  by  wHl  to  a  ckcaribyfer 
a  reasowMs  period  beyond  the  period  oj 
one  year  limited  by  thai  section;  and  the 
interests  of  the  charity  with  regard  to  the 
present  and  probable  future  value  of  the 
land  may  be  taken  into  consideralion  m 
determining  as  to  the  exerciee  of  thejurit- 
diction, 

Alfred  Kershaw  Sidehottom,  who  died 
in  1899,  by  his  will  gave  certain  real 
estates  to  the  Ashton  Infirmary.  The 
executors  sold  a  large  portion  of  the  pro- 
perty, but  a  considerable  part  of  it 
remained  unsold  at  the  expiration  of  a 
year  from  the  testator's  death.  Having 
regard  to  section  5  of  the  Mortmain  and 
Charitable  Uses  Act,  1891,^  the  trustees 

(1)  Mortmaia  and  Charitable  Uses  Act,  1891, 
8.  5 :  "  Land  may  be  assured  by  will  to  or  fof 
the  benefit  of  any  charitable  nse,  but,  except  as 
hereinafter  provided,  sach  land  shall,  notwith- 
standing anything  in  the  will  contained  to  ths 
contrary,  be  sold  within  one  year  from  the 
death  of  the  testator,  or  snch  extended  period 
as  may  be  determined  by  the  High  Court,  or 
any  Judge  thereof  sitting  at  chambers,  or  by 
the  Charity  Commissioners.'* 

Section  6 :  **  So  soon  as  the  time  limited  for 
the  sale  of  any  lands  under  any  such  aasonuioe 
shall  have  expired  without  completion  of  ths 
sale  of  the  land,  the  land  unsold  shall  vest  forth- 
with in  the  official  trustee  of  diarity  lands,  and 
the  Charity  Commissioners  shall  take  all  neoes- 
sary  steps  for  the  sale  or  completion  of  the 
sale  of  such  land  to  be  effected  with  all  resson- 
able  speed  by  the  administering  trustees  for  ths 
time  being  thereof,  and  for  this  purpose  the 
said  Commissioners  may  make  any  order  under 
their  seal  directing  such  trustees  to  proceed 
with  the  sale  or  completion  of  the  sale  of  the 
said  luid  or  removing  such  trustees  and  appoint* 
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of  the  infirmary  applied  to  the  Court  by 
originating  summons  for  an  extension  of 
time,  and  on  Maroh  26,  1900,  an  order 
iros  made  by  Stirling,  J.,  under  the 
section  that  the  time  for  the  sale  of  the 
properties  not  already  sgreed  to  be  sold 
should  be  extended  for  one  year  from  the 
date  thereof,  and  that  the  time  for  the 
sale  of  the  properties  agreed  to  be  sold, 
bat  the  sale  of  which  was  not  completed, 
should  be  extended  until  June  30,  1900. 
The  test  of  the  summons  was  ordered  to 
stand  over  generally,  with  liberty  for  any 
of  the  parties  to  apply  for  further  exten- 
sion of  time,  and  generally  as  they  might 
be  advised. 

The  plaintiffs  now  applied  that  the 
time  might  be  extended  as  to  the  property 
remaining  unsold  for  a  term  of  seven 
years. 

The  most  important  part  of  the  unsold 
real  estate  consisted  of  certain  freehold 
land  containing  about  sixteen  acres. 
Several  small  pieces  of  the  property  had 
been  sold  as  building  land,  and,  amongst 
other  evidence,  there  was  an  affidavit  by 
a  surveyor,  who  said  that  the  vacant  plots 
of  land,  part  of  the  estate  which  had  been 
add  since  the  death  of  the  testator,  had 
been  sold  in  the  aggregate  after  the  rate 
of  602Z.  lis.  Id.  per  statute  acre,  and  if 
that  price  were  roalised  for  the  portion 
remaining  unsold  the  further  sum  of 
9,d7U.  would  be  received  as  purchase- 
money.  He  stated  that  in  his  opinion 
that  price  would  approximately  be  realised 
if  the  land  were  gradually  sold  in  small 
lots,  as  the  demand  arose  for  building  pur- 
poses, and  the  greater  part  of  the  laud  un- 
sold was,  or  would  be  in  course  of  time  as 
the  estate  was  developed,  equally  suitable 
for  building  purposes  with  that  which  had 
been  sold.  He  considered  that  if  a  forced 
sale  were  made  by  auction  at  that  time  of 
the  estate  as  a  whole,  whether  in  one  lot 
or  otherwise,  it  was  very  doubtful  whether 
the  total  price  realised  would  exceed 
2,500/.;  and  the  most  advantageous 
method  of  dealing  with  the  estate  would 
he  by  retaining  possession  until  a  greater 
flemand  for  building  land  arose,  which 

lug  others,  and  may  provide  by  any  sach  order 
for  the  payment  of  the  prooeeds  of  sale  to  the 
•ffldal  troBtees  of  charitable  f  onds  in  trust  for 
the  charity  .  .  " 

Vol.  70.— Chano. 


would  in  the  near  future  takeplaceowing  to 
better  communication  between  the  district 
and  the  adjoining  towns,  and  the  situation 
of  the  property  close  to  Manchester. 

The  application  first  came  before 
Buckley,  J.,  and  was  shortly  opened  on 
March  22,  and  he  extended  the  time  for 
one  week.  On  March  26  the  application 
was  renewed. 

AsOmry^  K,C.,  and  S*  0.  BuokrnouUrj  for 
the  plaintifls. — ^The  Court  has  power  under 
section  5  of  the  Mortmain  and  Charitable 
Uses  Act,  1891,  to  extend  the  time  for 
the  sale  of  land  assured  by  wiU  for  a 
charitable  purpose  for  a  period  beyond 
the  one  year  limited  by  that  section,  and 
will,  in  considering  whether  an  extension 
ought  to  be  allowed,  have  regard  to  what 
is  most  for  the  benefit  of  the  charity — 
Hume^  In  re;  Forbsa  v.  Hume  [1896].' 
Here  it  is  clearly  for  the  benefit  of  the 
charity  that  the  land  should  be  sold 
gradually  as  building  land.  An  imme- 
diate sale  of  the  whole  would  result  in  a 
great  sacrifice.  The  Act  of  1891  was 
passed  with  a  view  to  encourage  gifts  of 
land  to  charities,  and  at  the  same  time  to 
satisfy  the  requirements  of  the  Mortmain 
Act  by  directing  that  the  land  should  be 
sold,  but  not  necessarily  at  once. 

W,  Baker,  for  the  defendants,  the 
executors,  adopted  the  same  line  of  argu«- 
ment. 

Buckley,  J. — If  I  could  find  that  Mr. 
Justice  Stirling  or  Lord  Halsbury  had 
laid  down  any  principle  on  this  point,  I 
need  scarcely  say  I  should  be  exceiBdingly 
grateful  and  should  gladly  follow  that  de- 
cision. But  I  am  sorry  to  say  I  cannot 
do  so.  I  do  not  think  I  should  be  doing 
my  duty  if  I  sheltered  myself  behind  the 
order  of  Mr.  Justice  Stirling,  which  did 
not,  I  think,  determine  the  point,  and 
if  I  did  not  myself  endeavour  to  put  a 
construction  on  the  Act  of  Parliament. 
Mr.  Justice  Stirling  made  an  order  ex- 
tending the  time  limited  for  the  sale  of 
this  land  for  one  year,  which  expires  to- 
day, and  gave  liberty  to  any  of  the  parties 
to  apply  for  a  further  extension,  and  I 
am  now  asked  to  grant  a  further  extension 

(2)  64  L.  J.  Ch.  267,  271;  [1896]  1  Ch.  422, 
434. 
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for  the  term  of  seven  years.  The  short 
effect  of  the  evidenoe  before  me  is  that  if 
the  land  is  sold  by  a  forced  sale  by  auction 
it  wotdd  not  realise  more  than  2,500/., 
and  that  if  it  is  sold  by  degrees  in  plots 
it  may  realise  more  than  9,000/.  A  sur- 
veyor, speaking  as  an  expert,  says  that 
by  reason  of  the  neighbom*h(>od  of  Man- 
chester this  land  will  increase  in  value 
very  considerably.  It  appears  that  if  the 
charity  can  be  allowed  to  keep  this  land 
as  a  speculation — not  using  that  word 
in  any  offensive  sense — in  the  expecta- 
tion of  improvement  by  niursing  it,  the 
charity  will  do  better  than  if  the  land  is 
sold  at  once. 

The  question  is  whether  these  are  dr- 
eumstances  which  enable  me  to  grant  a 
further  extension  of  time.  I  desire  to 
express  as  plainly  as  I  can  what  I  think 
are  the  prindples  which  ought  to  be 
applied  to  applications  of  this  Mnd.  The 
pnnciple  of  the  Act  is  that  land  which 
formerly  could  not  be  devised  to  a  charity 
may  now  be  so  devised  upon  certain 
terms.  [His  Lordship  referred  to  sections 
5  and  6  of  the  Mortmain  and  Charitable 
Uses  Act)  1891,  and  continued :!  These 
being  the  provisions  of  the  Act,  I  have  to 
ask  myself  what  is  to  guide  me  in  deter- 
mining whether  to  allow  this  extension  of 
time  or  not — can  I  take  into  consideration 
as  my  guide  in  the  matter  the  mere  fact 
that  it  is  for  the  benefit  of  the  charity 
that  it  should  keep  the  land  till  a  larger 
sum  is  realised?  I  regret  to  say  that  I 
have  come  to  the  conclusion  that  I  ought 
not  to  do  so.  In  section  6  there  is  a 
direction  that  the  land  shall  be  sold  ''with 
all  reasonable  speed  " ;  and  the  authority 
who  are  to  see  that  it  is  sold  '*  with  all 
reasonable  speed  "  are  the  Charity  Com- 
missioners. They  are  one  of  the  authori- 
ties who  under  section  5  can  extend  the 
time.  I  cannot  think  that  they  can,  with 
a  view  merely  to  the  benefit  of  the  charity, 
extend  the  time  under  section  5  when,  if 
section  6  takes  effect,  they  have  no  dis- 
cretion other  than  tJiat  to  be  implied 
from  a  direction  to  sell  ''with  all  reason- 
able speed."  If  a  sale  '^  with  all  reason- 
able speed  "  is  the  principle  of  section  6, 1 
do  not  know  why  in  section  6  the  benefit 
of  the  charity  is  to  prevail.  If  that  were 
so,  I  should  expect  to  find  in  section  6  a 


direction  that  the  Charity  Commissioners 
shall  have  regard  to  the  benefit  of  the 
charity,  but  it  is  not  there. 

It  appears  to  me  that  the  extension  of 
time  in  section  5  is  to  be  an  extension 
for  the  purpose  of  carrying  out  a  sale, 
having  regard  to  the  principles  which  are 
common  to  both  sections  5  and  6.  An 
extension  under  section  6  might,  for  in- 
stance, be  made  to  stop  the  vesting  of  the 
land  under  section  6  when  a  contract  has 
been  made  but  not  completed  within  the 
year  from  the  testator's  death.  If  trus- 
tees have  secured  a  purchaser,  but  the  sale 
cannot  be  completed  within  the  year,  the 
Court  can  extend  the  time  so  that,  instead 
of  the  official  trustee,  the  trustees  them- 
selves may  complete  the  sale.  But  it  does 
not,  I  think,  mean  an  extension  because 
the  charity  will  be  benefited ;  it  means  an 
extension  only  for  the  purpose  of  a  sale, 
within  the  year  or  "  with  all  reasonable 
speed "  after  the  year.  If  that  is  so,  I 
cannot  regard  the  benefit  of  the  charity 
as  an  object  to  be  considered.  In  this 
case,  if  I  refuse  to  extend  the  time  the 
result  will  be  that  the  land  will  pass  to  the 
official  trustee,  and  it  will  be  his  duty  to 
sell  it  "  with  all  reasonable  speed."  There 
are  means  of  speedily  putting  this  right 
if  my  decision  is  wrong.  I  refuse  to  grant 
the  extension  of  time. 

The  plaintifib  appealed,  and  the  appeal 
was  heard  at  once. 

AMwry^  K.C.^  and  S,  0.  Btiekmaater,  for 
the  appellants,  referred  to  Hume,  In  rt; 
Forhe$  v.  Hvme.^ 

W,  Bak&r^  for  the  defendants. 

BiGBT,  L.J. — ^We  will  make  an  order 
extending  the  time  for  a  month,  with 
liberty  to  apply  to  the  Judge  to  extend  it 
further  if  he  thinks  fit  to  do  so. 

VAUGHur  Williams,  L.  J.,  and  Stiblino, 
LtJ.,  concurred. 

Asibuiryy  K,0, — Do  your  Lordships  say 
that  you  have  jurisdiction  1 

BiGBT,  L.J. — We  could  not  make  the 
order  if  we  had  no  jurisdiction  to  do  so. 

Mar€h  27.—AsUniry^  KjG^  mentioned 
the  matter  again  to  Buckley,  J.,  ^^^ 
asked  for  an  extension  of  time. 
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BnoKLBT,  J. — ^I  have  been  informed  of 
the  views  of  the  Oourt  of  Appeal,  and 
will  give  an  extension  of  time  for  one 
year  from  the  expiration  of  the  order  of 
Mr.  Justice  Stirling — ^namely,  an  exten- 
sion till  March  26,  1902. 


Solicitors — Woodcock,  Byland  &  Parker,  agents 
for  Leonard  Bottomley,  Ashton-under-Lyne^ 
for  plaintiffs ;  Bower,  Cotton  ic  Bower,  agents 
for  W.  H.  Yandrey,  Manchester,  for  defen- 
dants. 

{^lUparted  by  W.  Ivimey  Cook 
and  A.  J.  ffall,  Esqt,^ 
Bitrristeri'at'Lam, 
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^"""^iSl!^^*  ^-  \      HfoRW,  In  re; 
Jan.  21. 


C  TWEEDIE  V.  MAUNDER, 


IniemaUoTuxl  Law  —  Marriage  SeMe- 
meni — Consbructton — Movabhe — Form  of 
Deed  —  General  Power  —  Appointmeni  — 
Property. 

A  damicUed  Englishtooman^  on  the  eve 
of  her  marriage  vnth  a  domiciled  Fronch' 
many  executed  a  eeitlemmt  of  her  property. 
Hhe  trusteea  of  the  eeUlement  were  Engli^^ 
and  the  trusts  were  for  her  appointees  by 
deed  or  wiUy  and  in  default  of  appointment 
for  her  aspara>te  use  abeokUelyy  but  the 
settlement  contained  tio  declaration  that  it 
should  take  effect  and  be  construed  as  an 
EngUeh  aettlement.  The  lady  (her  domieU 
being  then  French)  exercised  the  power  by 
a  testamentary  appointment  executed  in 
England  according  to  English  law : — Held, 
that  the  proper  inference  wtu  that  the 
parties  shewed  an  intention  that  the  settie- 
ment  should  be  constrtted  as  an  English 
settlement^  and  that  the  will  was  effective 
according  to  its  tenor  to  pass  the  ftrnd^ 
whether  regarded  as  an  exercise  of  the 
power  of  appointment^  or  a  disposition  of 
the  property  to  whi^  the  testatrix  was 
entiUcd  to  her  separate  use. 

By  a  settlement  dated  April  11, 1862, 

.  executed  in  England  in  contemplation  of 

the    then    int^ded    marriage    hetween 

L.  N.  A.  M^gret  and  the  testatrix  (then 

B.  A«  Dayis),  a  sum  of  8,0002.,  and  the 


investments  thereof,  were  settled  upon 
trust,  after  the  solemnisation  of  the  said 
marriage,  that  the  trustees  or  trustee  for 
the  time  heing  should  hold,  or  apply  and 
dispose  of,  the  said  trust  money,  stocks, 
funds,  and  securities,  and  the  interest, 
dividends,  and  annual  proceeds  thereof 
and  of  every  part  thereof  respectively,  for 
such  person  or  persons,  for  such  trusts, 
intents,  or  purposes,  and  in  such  manner 
and  form,  in  aU  respects  as  the  said  B.  A. 
Davis  should  by  any  deed  or  deeds,  or  by 
her  last  will  and  testament,  or  any  writ- 
ing in  the  nature  thereof,  appoint ;  and 
in  default  thereof,  for  the  separate  use  of 
the  said  E.  A.  Davis  absolutely.  The 
settlement  also  contained  a  covenant  to 
settle  after-acquired  property. 

The  marriage  was  solemnised  on  April 
12,  1862.  At  that  date  the  husband  was 
a  domiciled  French  subject,  and  the  wife 
a  domiciled  English  subject.  The  husband 
retained  his  French  domicil  down  to  the 
hearing  of  the  present  application. 

The  wife,  by  her  will  dated  February  21 , 
1876,  made  in  England,  and  duly  exe- 
cuted and  attested  according  to  English 
law,  recited  and  exercised  the  power  of 
appointment  contained  in  the  settlement. 
And  by  a  codicil  dated  July  9,  1884,  she 
varied  the  trusts  declared  by  the  will  of 
the  fund  appointed.  According  to  French 
law,  the  testamentary  disposition  by  the 
wife  of  her  property  would  have  been 
ineffective,  as  there  were  children  of  the 
marriage. 

Mrs.  M^gret  died  in  England  on  July 
22,  1899.  Her  executors  renounced  and 
disclaimed,  and  administration  was  granted 
to  the  plaintiff  Tweedie  as  attorney  of  the 
husband  on  May  22,  1900. 

The  trustees  of  the  settlement  trans- 
ferred the  trust  premises  into  Oourt,  and 
the  administrator  and  the  husband  peti- 
tioned for  transfer  and  payment  out  to 
them,  and  also  issued  an  originating 
summons  to  have  the  question  deter- 
mined whether  the  will  and  codicil  were 
effective,  having  regard  to  the  French 
domicil  of  Mrs.  M6gret. 

EvCy  Q.C.y  and  F,  H.  L,  Errington,  for 
the  petitioners  and  plaintiffs. 

Vernon  Smith,  Q.C.,  and  J.  G.  Wood, 
for  the  son  of  the  marriage. — We  cannot 
2h2 
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dispute  the  validity  of  the  settlement — 
Van  Grutten  v.  Digby  [1862].^  The  terms 
of  the  settlement  are  such  as  to  give  the 
property  to  the  absolute  separate  use  of 
the  testatrix — London  Oharisred  Bank  of 
Atutralia  v.  Z&mprih^  [i878].*  The 
lady's  domidl  was  French,  ana  there  is 
nothing  to  displace  the  rule  MobUia 
ieqmmtur  personomi.  Hernando  y.  Sato- 
UU  [1884]'  is  distinguishable  on  two 
grounds:  it  applies  to  real  estate,  and 
there  was  an  express  bargain  between  the 
parties  as  to  the  law  applicable.  The 
power  might  have  been  exercised  by  a 
testamentary  disposition  not  complying 
with  the  provisions  of  the  Wills  Act, 
1837— Price,  In  re;  Tomlin  v.  Latter 
[1900].*  Baldf  In  re;  Bald  v. Bald  [i897]* 
IS  distinguishable,  because  here  there  is  an 
express  gift  to  the  wife's  separate  use. 

[Beferonce  was  also  made  to  Pouey  v. 
Hordem  [1900]  •  and  BarreUo  v.  Young 
[1900].^ 

Theobald^  Q.C.y  and  Madaren,  for  grand- 
children of  the  testatrix. — ^The  contract 
must  be  construed  according  to  English 
law— Zfoy<iv.  Guiberths&bY  The  cases 
of  Eemakdo  v.  Sawtm^  and Bald^  In  r«,* 
are  conclusive. 

Vernon  Smithy  Q.C.j  replied. 

Cozens-Habdy,  J. — In  this  case  I  think 
I  am  bound  by  authority  to  hold  that  the 
English  law  governs.  An  English  lady  on 
the  eve  of  her  marriage  with  a  French- 
man, made  a  settlement  of  her  property. 
The  trustees  are  English.  The  limitations 
are  such  as  are  usual  in  an  English  settle- 
ment. [His  Lordship  then  shortly  stated 
the  trusts,  and  continued :]  Although  there 
is  no  declaration  that  English  law  is  to 
apply,  it  seems  to  me  man^est  that  it  is  a 
settlement  which  would  be  nugatory  unless 
English  law  were  applied  to  it.  I  think  it 
is  governed  by  English  law,  and  must  be 
construed  as  an  English  settlement.    The 

(1)  32  L.  J.  Ch.  179 ;  31  Beav.  561. 

(2)  42  L.  J.  P.O.  49 ;  9  Moore  P.O.  (N.S.) 
426;  L.  R.  4  P.O.  672. 

(5)  63  L.  J.  Ch.  865 ;  27  Oh.  D.  284. 
(4)  69  L.  J.  Oh.  225 ;  [1900]  1  Oh.  442. 

(6)  66  L.  J.  Oh.  584. 

(6)  69  L.  J.  Ch.  231 ;  [1900]  1  Ch.  492. 

(7)  69  L.  J.  Ch.  606 ;  [1900]  2  Ch.  339. 

(8)  35  L.  J.  Q.B.  74;  6  B.  &  S.  100;  L.  R. 
1  Q.B.  115. 


lady  has  made  a  will  purporting  to  exercise 
the  power  of  appointment  over  the  fonds 
comprised  in  the  English  settlement 
These  dispositions  are,  at  least  to  some 
extent,  of  such  a  nature  that  they  would 
not  be  permissible  according,  to  French 
law,  if  purporting  to  affect  her  own 
property. 

Two  points  arise :  First,  is  this  will  a 
good  exercise  of  the  power ;  and  next,  if  it 
is  not,  is  not  the  will  a  good  disposition  of 
that  which  is  by  the  settlement  given  to 
her  for  her  separate  use  ?    Now  as  I  read 
the  judgment  of  liir.  Justice  Pearson  in 
Hernando  v.  SatoteHy^  he  decided  both 
points  in  favour  of  the  grandchildren, 
although  no  doubt  that  case  is  distinguish- 
able fii^m  the  present  case,  in  that  there 
there  was  a  declaration  that  the  deed 
should  take  effect,  and  be  construed,  ac* 
cording  to  English  law.     In  his  view  it 
was  an  implication  necessarily  arising  from 
the  language  of  the  deed  under  which  she 
took  for  her  separate  use  that  she  should 
have  such  a  power  of  disposition  over  it 
as  the  English  law  allowed.     I  have  also 
the  direct  authority  of  BcUd^  In  re,*  where 
Mr.  Justice  Byrne  decided  that  a  general 
power  of  appointment  created  by  a  Scotch 
will  must  be  governed  by  the  Scotch  law, 
whatever  mi^t  be  the  domicil  of  the  ap- 
pointor.    [His  Lordship  then  read  the 
judgment  of  Byrne,  J.,  and  continued:} 
I    &il    to    appreciate    the     distinction 
suggested  that  here  there  is  a  gift  in 
de&ult  of  appointment.     From  whatever 
point  of  view  the  case  is  regarded,  whether 
as  an  exercise  of  a  power  of  appointment, 
or  a  valid  disposition  of  property  to  which 
the  testatrix  was  entitled  for  her  separate 
use,  I  must  hold  that  an  English  fund, 
comprised  in  an  English  settlement^  and 
vested  in  English  trustees,  has  been  dis- 
posed of  by  a  will  which  must  be  con- 
strued according  to  English  law. 

Solicitors— A.  P.  k  B.  W.  Tweedie; 
E.  G.  Maunder. 

iJteported  by  A,  E,  Bandall,  Ei^., 
Barrister^U'Law, 
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Willr—C(mi§ruotion—-Eldett  or  CMy  San 
for  Time  Being  JSniUled  to  Posseesum  or 
Reoeipt  of  Bents  and  Profits  of  Estaie — 
Exclusion  of—BstateDiseniailed — Test(Uor 
not  in  Loco  ParenHs. 

In  construing  limitations  in  an  instru- 
ment exduding  from  certain  benefits  an 
eldest  son  for  &e  time  being  entitled  to  the 
poeeession  or  to  the  receipt  of  the  rents  and 
profits  of  certain  estates,  a  different  rule  is 
to  be  applied  where  the  cmthor  of  the  in- 
strument is  a  parent  or  person  in  loco 
parentis  making  provision  for  a  family 
firofn  that  to  be  applied  where  the  author 
doee  not  stand  in  that  relation  to .  the 
objects  of  his  bounty. 

Testator,  who  died  in  1875,  by  his  will 
made  in  1855,  devised  his  real  estates  to 
the  use  of  his  nephew  for  life,  with  re- 
mainder  to  all  and  every  the  son  and  sons 
of  the  nephew  bom  in  the  lifetime  of  the 
ieetatar,  or  in  due  time  afterwards  {^^  other 
than  and  except  an  eldest  or  only  son  for 
the  time  being  entitled  to  the  possession  or 
to  the  receipt  of  the  rents  and  profits  of 
certain  estates"  situcUe  at  C,  *^ after  the 
decease  ^  of  the  nephew  *'  ae  tencmtfor  life 
or  any  greater  estate  or  interest  whatso- 
ever"), severally  and  successively  in  re- 
mainder one  after  another  for  their  respec- 
tive lives. 

In  1869,  the  eldest  son  of  the  nephew^ 
who  was  tenant  in  tail  of  the  C.  estates  in 
remainder  expectant  on  the  death  of  his 
father,  and  was  then  twenty-one,  joined 
with  his  father  in  disentailing  the  estates. 
The  estates  were  sold,  and  the  proceeds  held 
on  certain  trusts^  under  which  the  eldest 
son  took  some  benefit.  He  subsequently 
became  bankrupt,  and  his  interest  in  the 
proceeds  was  sold.  The  nephew  was  dead : 
— ^Held,  that  the  eldest  son  was  not  within 
the  exeeptionj  and  he  was  entitled  to  the 
first  U/e  interest  after  the  death  of  the 
nephew  in  the  estates  devised  by  the  testa- 
tor's wiU. 

OolliDgwood  V.  Stanhope  (38  L.  J.  Ch. 

1 ;  L.  B.  4  H.L.  48)  dietinguished. 


Decision  of  (jOZEss-Kaxdy^  J.  (69  L.  J. 
Oh.  423;  [1900]  1  Ch.  795),  reversed. 

Appeal  from  a  decision  of  Ck)zen8- 
Hardy,  J.  (reported  69  L.  J.  Ch.  423; 
[1900]  1  Ch.  795). 

Edmund  Grimahaw,  who  died  in  1875, 
by  his  will  dated  January  29,  1855,  de- 
vised his  real  estates  in  the  county  of 
Lancaster,  in  the  events  which  happened, 
to  the  use  of  his  nephew  Richard  Atkinson 
for  life,  with  remainder  to  the  use  of  his 
nephew  Francis  Frederick  Brandt  for  life, 
with  remainder  to  the  use  of  all  and  every 
the  son  and  sons  of  the  said  F.  F.  Brandt, 
and  all  and  every  the  son  and  sons  of  the 
said  Bichard  Atkinson  who  should  be 
bom  in  the  testator's  lifetime,  or  in  due 
time  afterwards,  '*  other  than  and  except 
an  eldest  or  only  son  for  the  time  being 
entitled  to  the  possession  or  to  the  re- 
ceipt of  the  rents  and  profits  of  certain 
estates  situate  within  the  parish  of  Cocker- 
ham  in  the  county  of  Lancaster  after  the 
decease  of  the  said  Bichard  Atkinson  as 
tenant  for  life  or  any  greater  estate  or 
interest  whatsoever,'  severally  and  succes- 
sively in  remainder  one  after  another  for 
their  respective  lives,  in  order  of  seniority 
as  therein  mentioned,  the  eldest  or  only 
one  of  such  son  or  sons  of  the  said  F.  F. 
Brandt  taking  the  first  turn,  and  the 
eldest  or  only  one  of  such  son  or  sons  of 
the  said  Bichard  Atkinson  (other  than 
and  except  as  aforesaid)  taking  the  next 
turn. 

F.  F.  Brandt  died  in  the  testator's  life- 
time without  having  married. 

Bichard  Atkinson  bad  several  children. 
The  eldest,  B.  N.  Atkinson,  who  was 
born  in  1847,  was,  until  the  execution  of 
the  disentailing  deed  hereinafter  men- 
tioned, entitled  as  tenant  in  tail  male  in 
remainder  immediately  expectant  on  the 
death  of  his  &ther,  the  said  Bichard 
Atkinson,  to  the  possession  or  the  receipt 
of  the  rents  and  profits  of  the  Cockerham 
estate. 

By  a  disentailing  deed  dated  January  16, 
1869,  duly  enrolled  in  Chancery,  and 
made  between  the  said  B.  Atkinson  of 
the  first  part,  the  said  B.  N.  Atkinson  of 
the  second  part,  and  William  Thomas 
Sharpe  of  the  third  part,  the  Cockerham 
estate  was  limited  to  such  usee  as  the  said 
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Shuttlbwobth  v.  Mubsat,  App. 

B.  Atkinson  and  R.  N.  Atkinson  should 
jointly  appoint.  By  a  deed  of  January  19, 
1869,  the  estate  was  in  exercise  of  the 
joint  power  appointed  to  trustees  upon 
trust  for  sale;  and  by  another  deed  of 
the  same  date  it  was  declared  that,  afber 
payment  off  of  certain  incumbrances  and 
paying  a  sum  of  7,0002.  to  B.  Atkinson, 
the  purchase-money  should  be  invested 
and  held  upon  certain  trusts  under  which 
B.  N.  Atkinson  took  some  benefit. 

The  property  was  sold  for  69,000/.,  and 
the  purcha^ie-money  paid  to  the  trustees. 

B.  N.  Atkinson  afterwards  became 
bankrupt,  and  B.  Atkinson  purchased  his 
interest  in  the  proceeds  of  sale  from  his 
trustees  in  bankruptcy. 

B.  Atkinson  had  died,  and  this  sum- 
mons was  taken  out  by  the  trustees  of 
Edmund  Grimshaw's  will  for  the  deter- 
mination of  the  question  who  was  entitled 
to  the  first  life  estate  under  the  testator's 
will. 

Gozens-Hardy,  J.,  held  that  B.  N. 
Atkinson  answered  the  description  of  an 
eldest  son  for  the  time  being  entitled  to 
the  possession  of  the  Coc^erham  estates 
after  the  decease  of  his  father  as  tenant  in 
tail,  and  was  within  the  exception  con- 
tained in  the  will  of  the  testator.  He 
therefore  declared  that  he  was  excluded, 
and  that  his  next  surviving  brother  was 
entitled  to  the  rents  and  profits  of  the 
devised  estates. 

ThoL  persons  entitled  to  the  interest  of 
B.  N.  Atkinson  appealed. 

ffaldane,  K.C.^  Macnaghteny  JT.C,  and 
T.  H,  WaUan,  for  the  appellants. — 
Cozens-Hardy,  J.,  decided  against  the 
appellant  mainly  on  the  authority  of 
Cmingwood  v.  Skinhope  [l869],^  but  that 
case  is  clearly  distinguishable,  since  there 
the  two  estates  existed  concurrentlyi 
whereas  in  the  present  case  the  Cocker- 
ham  estates  had  been  disentailed  and 
dealt  with  before  the  date  of  the  testator's 
death.  The  parties  in  the  present  case 
could  not  know  what  was  in  the  testator's 
will  until  his  death.  CoUingtoood  v. 
Stanhope  ^  was  also  a  case  under  a  mar- 
riage settlement,  and  was  an  instance  of 
the  rule  against  double  portions — Te^- 

(1)  38  L.  J.  Oh.  421 ;  L.  B.  4  H.L.  43. 


ham  V.  WM  [i76i].'  !niat  rule  only 
applies  to  a  provision  by  a  fiither  or  per- 
son in  looo  parentis — Dommle  v.  Wtmrng^ 
tan  [1884] '  and  Sandeman  v.  JfaoimsM 
[1861 J.^  It  has  no  applicabicm  here,  and 
the  limitation  ought  to  be  construed 
strictly  and  in  the  ordinary  w&j—Me^ndi 
V.  Laws  [1874],^  Olenarchy  {Lord)  v. 
BoevUle  [nss]/  Seariabrick  v.  Skdmen-- 
dale  (Lord)  [1840],^  and  ffarrieon  v.  Bound 
[i852j.®  '^Possession  or  receipt  of  the 
rents  and  profits  "  means  actual  possessiaa 
and  receipt  in  the  ordinary  sense,  and  no 
technical  meaning  is  to  be  attached  to 
the  words.  Upon  a  proper  constmotioii 
of  this  will  B.  N.  Atkinson  is  not  ex- 
cluded. 

Vernon  SmUh,  K.O.y  and  JS.  S.  Ford 
{Swia^fen  Eady^  K.G,^  with  them),  for  the 
assignees  of  the  share  of  the  second  son  of 
B.  Atkinson. — The  decision  was  right. 
This  is  not  a  case  of  a  shifting  use  or 
defeasance  clause  operating  under  the 
Statute  of  Uses.  In  such  a  case  there 
would,  no  doubty  have  to  be  a  stiict  com- 
pliance with  the  words.  Here  it  is  not  a 
question  of  divesting  a  primarily  Tested 
interest,  but  whether  a  person  who  daims 
comes  within  a  certain  class.  '*  For  the 
time  being"  is  equivalent  to  an  adjective 
qualifying  '*  eldest  son."  B.  N.  Atkinson 
is  now  the  eldest  son  of  B.  Atkinson 
within  the  meaning  of  the  clause.  He 
has  had  the  benefit  of  the  estate— (7oSiiHF- 
wood  V.  Stanhope^^  Harrieon  v.  Rowndf 
Macoubrey  v.  Jonee  [l866],^  and  /Sbortt- 
hriek  v.  Skelmeredale  {Lard)  J 

Thedoctrine  against  double  portions  laid 
down  in  Chadvokk  v.  Doleman  [l705]  ^^  is 
not  limited  to  settlements  by  parents  and 
persons  in  loco  parentis,  but  is  applioable 
to  any  provision  made  for  a  particnlaB 
fiunily  even  by  a  stranger — Lewin  on 
TrustB  (10th  ed.),  p.  450.  We  have  to 
put  ourselves,  as  James,  ImT.,  said,  '^in 

(2)  2  Ves.  sen.  198. 

(3)  53  L.  J.  Ch.  782 ;  26  Ch.  D.  382. 

(4)  30  L.  J.  Ch.  838 ;  IJ.  ^c  H.  613. 

(5)  43  L.  J.  Ch.  621 ;  L.  B.  9  Ch.  287. 

(6)  Ca.t.Talb.8;  2  Wh.  &  To.  L.C.  Bq.  (7th 
ed.)  768. 

(7)  4  T.  &  C.  78.  In  U.h.  sub  newt,  WUbrakam 
▼.  SoaHsbrick,  [l847],  1  H.L.  Cas.  167. 

(8)  22  L.  J.  Ch.  322 ;  2  De  G.  K.  ft  0. 190. 

(9)  2  K.  &;  J.  684. 
(10)  8  Vem.  628. 
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the  ana-ehair  of  the  testator  "  at  the  time 
of  the  will,  and  see  what  his  words  mean— « 
JSo^Mv.  Cook  [i6Soy^  ""EntiUed"  here 
means  '*  have  got  '^  or  *'  have  acquired/' 
and  the  person  indicated  as  being  ezduded 
is  the  individual  who  has  acquired  the 
rents  and  profits  of  the  estate-— 2>offimfe 
V.  Winnington,^  The  estate  has  come  to 
B.  N.  Atkinson.  It  has  passed  through 
him.  The  material  moment  of  time  is  the 
moment  of  distribution,  the  death  of  E, 
Atkinson — CoUingwood  v.  Stanhope.^ 

ffcUdane^  K,C.y  in  reply,  referred  to 
Fazakerly  v.  Ford  [i83i].i« 

Cur.  adv,  vuU, 

Mwrch  22.— EiOBT,  L.  J.— This  is  a  case 
which  turns,  I  think,  entirely  upon  the 
construction  of  a  particular  portion  of  the 
will  of  one  Qrimshaw,  in  his  lifetime  a 
conveyancer,  and  the  part  to  be  construed 
occurs  in  the  course  of  the  limitation  of 
uses  of  property  of  his  own  devised  by  his 
will.  Trying  to  define  more  closely  what 
has  to  be  decided,  we  can  Umit  it  to  the 
enquiry  whether  Richard  Norton  Atkin- 
son, who  was  the  first-bom  son  of 
Ridiard  Atkinson,  the  first  tenant  for  life 
under  these  limitations,  and  therefore 
quite  clearly  came  within  the  words  '^  an 
^dest  or  only  son  for  the  time  being," 
also  came  within  the  words  '*  entitled  to 
the  possession  or  to  the  receipt  of  the 
rents,  Lssues  and  profits "  of  the  Cocker- 
ham  estates. 

[His  Lordship  referred  to  the  facts,  and 
continued :]  From  the  time  of  the  sale 
the  Cockexham  estates  were  possessed 
and  held  and  ei^oyed  by  strangers,  not 
by  Bichard  Atkixison  or  Richard  Norton 
Atkinson.  The  estates  went  away  com- 
pletely, and  looking  to  the  meaning  of 
any  provision  as  to  a  son  of  Richard 
Atkinson  being  in  possession  or  in 
receipt  of  the  rents  of  those  estates,  one 
might  as  well  have  talked  about  the  son 
bemg  in  receipt  of  the  rents  and  profits, 
we  will  say,  of  Lancaster  Castle.  Of 
coarse  it  was  possible  that  he  might  have 
re-purchased  the  estates,  or  that  his  &ther 
might  have  done  so,  and  might  have 
settled  them  upon  his  son,  but  nothing 
of  the  sort  took  place,  and  as  a  matter  of 

( 11)  49  L.  J.  Ch.  350,  351 ;  14  Ch.  D.  53,  56. 
.  (12)  4  Sim.  890. 


fiskct  neither  of  those  persons  from  that 
time  had  any  interest  whatsoever  in  the 
Cockerham  estates.  All  that  Richard 
Norton  Atkinson  had  was  an  interest  in 
the  proceeds  of  the  sale  of  the  estates,  and 
that  interest  was  after  his  bankruptcy 
purchased  by  his  father.  At  any  rate, 
Kichard  Norton  Atkinson  had  no  interest 
in  any  sense  of  the  word  in  any  part  of 
the  estates.  It  was  not  until  1875,  about 
a  quarter  of  a  century  after  the  sale  and 
the  bankruptcy  of  Richard  Norton 
Atkinson,  that  the  will  took  efifect  as  a 
real  operative  instrument. 

With  regard  to  the  construction  of  the 
clause  in  question,  I  will  first  observe  that 
the  words  "  entitled  to  the  possession  or 
to  the  receipt  of  the  rents  issues  and 
profits"  are  of  necessity  carried  on  in 
point  of  construction  to  the  subsequent 
words '^  as  tenant  for  life  or  any  greater 
estate."  There  is  no  break  in  the  mean- 
ing throughout,  and  the  words  of  excep- 
tion should  be  read  as  if  they  had  been 
^'entitled  after  the  decease  of  the  said 
Richard  Atkinson  to  the  possession  or  to 
the  receipt  of  the  rents  issues  and  profits." 
That  makes  a  very  great  distinction  be- 
tween these  words  of  exception,  as  they 
are  called,  and  other  clauses  in  other  cases 
that  have  been  cited — a  distinction  which, 
it  appears  to  me,  ought  never  to  be  lost 
sight  of  for  a  moment.  The  condition  was 
that  a  person  should  be  entitled,  and  that 
he  should  be  entitled  after  the  death  of  his 
fiither  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  as  tenant  for  life, 
or  for  a  greater  estate,  and  that  was  the 
only  thing  that  could  bring  him  within 
the  exception.  From  the  first  I 
have  been  quite  unable  to  follow  the 
reasoning  by  which  the  learned  Judge 
arrived  at  the  conclusion  at  which  he  did 
arrive,  and  that  is  really  the  only  thing 
that  has  made  me  hesitate  at  all.  I  was 
not  able  to  appreciate  the  decision,  and 
when  one  does  not  appreciate  the  opposite 
point  of  view  one  always  feels  in  doubt  as 
to  whether  one  appreciates  the  whole  case 
at  aU;  but,  with  that  exception,  if  it  can 
be  called  an  exception,  I  have  never  had 
the  slightest  doubt,  directly  I  knew  the 
facts  throughout  the  argument,  or  since 
the  argument.  The  view  of  the  learned 
Judge  seems  to  be  contained  in  the  words 
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'which  occur  early  in  his  judgment — "  The 
words  of  the  exception  are  technical  words 
which  have  received  an  accepted  construc- 
tion for  many  years/'  I  do  not  agree 
with  that  language.  It  took  me  by 
surprise,  and  I  do  not  hesitate  to  say 
that  I  differ  from  it  in  its  whole  extent. 
The  words  of  exception  are  not  technical 
words.  They  are  plain,  ordinary  English 
words,  which  should  receive  a  plain  inter- 
pretation if  there  is  no  rule  of  law  against 
it.  There  is  no  such  rule,  and  the  words 
must  receive  their  ordinary  interpretation. 
So  far  as  I  know,  the  words  have  never 
been  construed  by  a  Court  of  Appeal  down 
to  the  present  time;  and,  so  far  from 
having  received  a  settled  construction  for 
many  years,  I  do  not  suppose  that  they 
have  ever  been  construed  or  dealt' with  by 
any  Oourt  whatsoever.  True  it  is  that 
words  in  some  respects  resembling  them, 
but  in  other  respects  totally  different,  have 
under  certain  conditions  received  an  in- 
terpretation different  from  that  which  was 
recognised  by  the  Judges  who  gave  them 
the  particular  interpretation  as  their 
natural  and  prima  jacie  meaning;  but 
that  has  been  done  under  the  restraint  of 
an  overriding  general  intention  attributed 
to  the  settlement  for  reasons  independent 
of  the  words  themselves.  These  words 
have  never  been  interpreted,  so  far  as  I 
know,  and  certainly  have  not  received  a 
technical  construction.  I  do  not  attempt 
to  define  the  cases,  or  to  make  a  definition 
which  would  include  every  case ;  nor  do 
I  bind  m3r8elf  to  approve  of  every  case 
which  has  been  decided  on  the  principle 
which  the  learned  Judge  has  discussed 
and  applied  to  this  case.  In  general  they 
have  arisen  out  of  a  disposition  of  property 
entered  into  by  a  parent  or  a  person  in 
loco  parentis,  where  there  is  a  gift  of  the 
estate  to  one  child,  and  a  gift  of  portions 
arising  out  of  the  estate  to  the  other 
children,  generally  of  course,  though  not 
necessarily,  the  estate  to  an  elder  son, 
and  the  portions  to  the  younger  children. 
In  cases  of  that  class  it  has  k^n  taken  as 
a  paramount  intention  of  the  settlor  that 
the  same  child  should  not  take  the  estate 
and  an  interest  in  the  portions  f^d. 
That  is  the  general  principle  underlying 
the  cases ;  and  it  has  been  held  that  the 
riiild  who  takes  the  estate,  whether  he  be 


an  elder  child  or  in  fact  a  younger,  is  nod 
to  take  an  interest  in  the  portions  fund. 
If  a  younger  child  takes  the  estate  under 
the  actual  limitations,  then  the  elder  child* 
is  to  be  deemed  a  younger  child  for  the 
purpose  of  coming  in  upbn  the  portioDS 
fund,  and  in  all  of  those  cases  a  seoondary 
meaninff  has  been  put  upon  the  words 
"elder*  and  "younger."  Instead  of 
having  their  primary  meaning  of  elder 
in  point  of  birth,  and  younger  in  point 
of  birth,  "elder  "  has  beian  tc^en  to  mean^ 
one  who  takes  the  estate,  and  "younger" 
has  been  taken  to  mean  one  who  does  not 
take  the  estate.  In  those  cases,  no  doubt, 
on  the  general  intention  some  liberty  has 
been  taken  with  the  language — ^in  some 
cases  that  have  occurred,  a  very  great 
liberty — and  a  wide  latitude  of  interpre- 
tation  has  been  adopted  which  may  be 
justified,  but  which  it  is  hard  to  say  is^ 
justified,  by  the  rule  which  lays  down 
what  the  paramount  intention  of  the 
parties  is  to  be  taken  to  be. 

fteference  was  made  to  authorities,  and* 
especially  to  CoUingwood  v.  Stanhope} 
I  need  not  say  that  that  is  a  case  of  the 
very  highest  authority,  and  in  any  case 
that  comes  within  the  fiur  meaning  of  the 
dedsion  it  must  be  followed.  I  need  not 
say  that  *I  for  one,  and  I  think  all  the 
members  of  the  Court  of  Appeal,  would 
strive  to  follow  that  decision  in  its  reah 
meaning,  whatever  we  might  think  of  it. 
We  have  no  business  to  think  anything 
of  it  except  that  it  was  rightly  decided, 
and  we  are  bound  to  follow  it.  But  it  is' 
the  fate  of  cases  of  importance  to  be  relied 
upon  under  circumstances  to  which  they 
have  no  sort  of  application;  and  that,. 
I  think,  is  the  case  here.  CMingwood  v. 
Stanhope  ^  does  not  appear  to  me  in  the 
least  to  support  the  onier  that  has  been 
made.  I  will  not  cite  the  words  of  the 
Judges,  because  they  have  been  dted  over 
and  .over  again  and  are  in  the  minds  of 
all  concerned  in  the  case.  Lord  Hatherley, 
who,  when  yice-Chanoellor,  had  decided 
the  case  in  the  Court  below,  apparently 
considered  at  the  original  hearing  thi^ 
he  ought  to  be  governed  by  the  case  of 
Faaakerly  v.  Fatd^^  and  the  class  of 
cases  similar  to  that ;  but,  after  heariog 
the  argument  in  the  House  of  Lords, 
he  came  to  see  that   in  relying*  upon 
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I'azakerly  v.  Ford  ^^  he  had  committed  a 
mistake,  which  he  of  course  acknow- 
ledged, and  he  admitted  that  Faeakerfy 
V.  Ford  "  could  not  he  treated  as  in  prin- 
ciple authorising  the  decision  which  he 
had  come  to  in  the  Court  of  Chancery. 
Fazakerly  v.  Fard,^^  as  explained  hy  Lord 
Hatherley — and,  as  I  venture  to  think, 
accurately — ^was  a  ca^e  in  which  a  vested 
Tise  in  &vour  of  a  certain  person  was 
sought  to  he  displaced,  and  another  sub- 
stituted for  it ;  and  in  the  House  of  Lords 
Lord  Hatherley  said  it  was  dear  that  in 
a  case  of  that  kind  the  limitation  must  be 
strictly  performed.  By  that  he  meant, 
no  doubt,  that  you  must  give  the  words 
their  primary  and  natural  meaning,  and 
if  you  find  that  they  lead  to  a  substitution 
of  one  use  for  another  you  must  follow 
them ;  and,  on  the  other  hand,  unless  they 
lead  to  that  naturally  they  are  not  appli- 
cable at  all.  It  is  true  that  in  this  case 
before  us  there  is  not,  strictly  speaking, 
a  substitution  of  one  use  for  another ;  but 
there  is  what  I  conceive  is  exactly  the 
same  thing  in  substance.  If  the  limitation 
here  had  been  to  all  and  every  the  sons 
of  Richard  Atkinson  who  shall  severally 
and  successively,  and  so  on,  with  a  proviso 
following  to  the  effect  of  the  words  of  the 
exception,  that  would  be  precisely  within 
the  principle  of  Fazakerly  v.  Ford  ^^  as 
explained  by  Lord  Hatherley  and  accepted, 
as  I  conceive,  by  the  other  Lords.  Can  it 
be  supposed  that  there  is  really  a  difference 
between  saying  ^'  I  give  to  the  use  of  all 
and  every  the  sons  except"  a  certain 
defined  person,  and  ^'I  give  to  all  and 
every  the  sons,"  with  a  proviso  that  the 
gift  shall  not  extend  to  one  son  described 
in  the  same  manner  as  in  the  exception  ? 
I  do  not  think  there  is,  and  therefore  I 
take  Fazctkerly  v.  Ford,^^  as  described  in 
CoUingtoood  v.  Stanhope,^  as  an  authority 
for  this  case.  This  is  not  a  case  of  a 
person  who  is  in  hoo  parentis  making  a 
provision  either  in  the  whole,  or  as  it 
were  in  suHmdium^  to  an  existing  pro- 
vision that  the  elder  son  shall  have  the 
estate  and  the  younger  sons  portions  out 
of  it.  It  has  indeed  bsen  attempted  to  be 
argued  here,  and  I  suppose  in  the  Court 
below,  and  I  think  there  are  some  signs 
of  Mr.  Justice  Cozens-Hardy  having 
leant  to  the  view,  that  this  was  a  case 


of  a  gift  to  a  class  involving  a  period  o£ 
distribution.  The  arguments  based  on 
that  hypothesis  are  unfounded.  There  ia 
no  gift  to  a  dass  here.  There  is  a  gift  Uy 
a  succession,  or  a  succession  of  gifts  ta 
individuals  taken  out  of  the  class — that  of 
sons,  namely ;  but  that  is  a  very  different 
thing,  and  there  is  absolutely  no  distribu- 
tion to  take  place  at  all,  and  therefore  na 
period  of  distribution  in  question.  Lord 
Westbury  and  Lord  Cairns,  in  CoUingfjoood- 
V.  Stanhope^^  appear  to  me  to  entirely 
accept  the  position  that  CoUingwood  v. 
SUmhope  ^  was  within  the  class  of  cases 
that  has  been  recognised  for  very  many 
years — upwards  of  a  century,  at  any  rate 
— ^in  which  the  paramount  object  of  the 
settlement  was  taken  to  be  that  the  child 
taking  the  estate  should  not  take  a  portion, 
and  that  a  child  who  did  not  get  the  estate 
might  have  a  portion,  whether  he  was  the 
eldest  or  not.  It  was  explained  very  folly 
in  the  speeches  of  both,  and  I  do  not  think 
it  necessary  to  go  through  them. 

^Besides  CoUingwood  v.  SUxmhope  ^  Mr. 
Justice  Cozens-l^rdy  referred  to  DomvOe^ 
V.  WirmingUm^^  and  he  refers  to  it  because 
of  an  obiter  dictum  of  Mr.  Justice  Kay  in 
that  case,  which  he  seems  to  admit  wa& 
not  a  matter  for  decision.  He  says  : 
'*  Although  it  was  not  perhaps  necessary 
for  his  decision."  I  go  further,  and  I  say 
that  the  words  relied  upon  were  certainly 
not  necessary  for  the  decision,  and  cer- 
tainly had  nothing  whatever  to  do  with 
it.  Mr.  Justice  Kay  only  said  that  if  a 
case  had  arisen,  which  he  himself  con- 
sidered had  not  arisen,  he  might  have 
done  a  different  thing  from  what  he  did» 
What  he  did  was  to  reject  the  interpreta- 
tion which  is  analogous  to  the  one  adopted, 
in  this  case  by  Mr.  Justice  Cozens-Hardy.. 
Those  are  the  authorities  relied  upon. 
One  of  them  is  to  my  mind  absolutely 
contrary  to  the  rule  laid  down  by  Mr. 
Justice  Cozens-Hardy,  and  the  other  i& 
only  an  obiter  dictum  of  a  Judge  who  of 
course  did  not  act  upon  it. 

I  think  the  true  view  is  that  the  words 
of  exception  in  this  case  should  bear  a 
primary  and  natural  meaning — and  that 
is,  that  a  son  is  to  be  excepted  who  is 
entitled,  after  the  death  of  his  &ther 
Bichard  Atkinson,  to  the  posseaaion  or 
the  receipt  of  the  rents,  issues,  and  profits 
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of  certain  estates  at  Cockerham.  It  is 
very  carious  that  the  estates  are  not 
mentioned.  They  are  only  referred  to  as 
^certain  estates.''  I  do  not  know  that 
the  testator  really  knew  what  he  was 
talking  about.  He  had  got  an  idea  that 
there  were  certain  estates  in  the  parish  of 
Oockerham  which  in  some  way  were  or 
had  been  connected  with  the  Atkinson 
fitmily,  but  the  ground  of  my  decision  is 
that  it  is  quite  dear  that  Richard  Norton 
Atkinson  was  not  entitled  to  the  whole  of 
the  family  estates  in  Oockerham  of  the 
Bichard  Atkinson  £ELmily,  and  not  being 
within  the  words  of  the  exception  he 
cannot  be  deprived  of  his  position  in  the 
succession.  This  testator  may  have  been 
a  very  learned  conveyancer,  but  the  dispo- 
sitions in  his  will  would  not  shew  him  to 
be  a  very  wise  man.  The  notion,  which  is 
shewn  plainly  in  the  limitation  of  uses,  of 
having  an  estate  carried  over  alternately 
from  one  fiimily  to  another  was,  I  venture 
to  think,  one  that  no  wise  man  ever  would 
have  attempted  to  carry  out.  So  long  as 
the  limitation  lasted  it  was  pretty  sure  to 
bring  about  the  maximum  of  heart- 
burning and  of  jealousy  between  these 
two  families,  and  I  cannot  conceive  that 
the  arrangement  was  anything  but  a 
blunder.  If  it  were  intended,  the  amiable 
intention  of  the  testator  was  happily  de- 
feated, for  it  happened  that  Brandt  died 
before  the  will  took  effect  without  ever 
having  married.  For  that  reason  I  have 
treated  the  limitation  as  a  limitation  in 
feivour  of  Atkinson's  &jnily  only. 

On  the  whole,  I  am  of  opinion  that  the 
decision  of  the  learned  Judge  upon  the 
construction  of  the  will  was  wrong,  and 
that  the  order  made  ought  to  be  reversed. 
There  should  be  a  declaration  that 
H.  N.  Atkinson  did  not  come  within  the 
exception  upon  its  true  meaning,  and  was 
not  excluded  from  his  place  in  the  series 
of  estates  given  to  the  children  of  Richard 
Atkinson,  that  place  being  the  first,  of 
course,  because  he  was  the  eldest. 

Yaughak  WiLUAifs,  L.J. — I  agree. 
After  the  exhaustive  exposition  of^the 
law  by  so  great  a  master  of  the  subject  as 
Lord  Justice  Rigby,  I  hesitate  to  add 
anything ;  but  I  think  I  ought  to  do  so, 
becausei  although  I  have  arrived  at  the 


sanie  resvdti  I  have  not  done  so  wil^  the 
sapM  freedom  from  hesitation  that  my 
Lord  has. 

Of  course  it  is  quite  plain  that  the 
testator  in  no  sense  stood  in  loco  parmiiu 
to  those  sought  to  be  benefited  by  the 
will,  and  I  ti^  it  to  be  the  law  that  that 
rule  with  relation  to  fietmily  settlements^ 
which  let  in  what  has  been  called  a  pro- 
digious latitude  of  construction  in  the 
case  of  fiunily  settlements  made  by  one  m 
looQ^parentiUf  has  no  application  in  a  case 
like  the  present.  That  rule  has  no  appli- 
cation outside  those  family  cases,  as  was 
laid  down  by  Yioe-Ohanoellor  Wood  in 
Sandmnan  v.  Meukenzie^^  and  that  is  the 
acknowledged  state  of  the  law.  I  thwe- 
fore  approach  this  will  minded  tooonstrae 
it  sitnply  according  to  the  intention  of  the 
testator  as  deduced  from  the  words  within 
the  four  comers  of  the  document. 

I  take  it  that  the  original  rule  applied 
in  the  case  of  family  settlements,  where 
equality  amongst  the  children  was  held  to 
be  the  overriding  intent,  was  not  an 
arbitrary  rule  adopted  by  the  Court  of 
Ohancery,  bat  was  merely  an  instance  in 
which  the  Oourt  held  itself  entitled  and 
bound  to  depart  from  the  primary  sense 
of  the  words  in  consequence  of  the  over- 
riding intention  gathered  from  the  words 
and'  from  the  circumstances  of  those  who 
were  privy  to  the  instrument  in  questicm. 
Although  it  has  been  made,  if  I  may  so 
call  it,  a  stereotyped  rule  that  in  the  case 
of  frimily  settlements  you  are  to  deduce 
that  intention,  and  deduce  it  to  such  an 
extent  that  you  are  to  go  even  to  a  pro- 
digious latitude  <^  construction,  the  geniaral 
principle  applies  to  all  documents ;  that  is 
to  say,  you  are  not  bound  by  the  {Hiniaxy 
and  most  natural  meaning  of  the  words, 
if  from  the  document  itself  and  the  sur- 
rounding circumstances  you  come  to  the 
coi^clusion  that  the  author  of  the  document 
had  such  an  obvious  intention  as  would 
con^pel  one  to  depart  from,  or  justify  one 
in. /departing  from,  the  primary  meaning 
of,. the  words;  and  I  confess  Uiat  I  ap- 
proached this  will  with  the  idea  that  it 
was  hardly  possible  that  the  author  of  it 
OQuid  have  intended  that  the  person 
excluded  by  the  exception  from  the  benefits 
of  the  will  because  he  took  a  particular 
estate  should  nevertheless  have  the  beoe: 
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fits,  even  thongh  he  had  add  the  estate 
and  had  got  the  whole  prooeeds  of  it  ia 
bis  pocket.  I  therefore  looked  ahout  to 
see  whether  the  words  of  this  ezoeptioB 
ware  sach  as  would  enable  me  to  give 
efifoct  to  an  intention  which,  on  the  face  of 
it,  appears  so  inherently  probable  &om 
the  introduction  of  this  very  exception. 
For  that  reason,  although  I  cannot  pray 
in  aid  the  fiunily  rule  which  would  enable 
me  to  give  a  prodigious  latitude  of  con- 
stroction  to  the  words,  I  still  think  that 
I  am  justified  and  bound  to  look  about  to 
aee  whether  the  words  are  sufficiently 
ambiguoas  to  justify  me  in  giving  effect 
to  an  intention  which  in  this  case  I  am 
disposed  to  attribute  to  the  testator,  not 
from  any  circumstances  outside  the  will, 
liat  from  the  very  provisions  of  the  will 
itself.  But  having  looked  at  the  words,  I 
have  come  to  the  same  conclusion  that  the 
Ixnrd  Justice  has  come  to — ^that  is,  that 
the  words  are  too  strong  for  me. 

So  far  as  the  first  words  are  concerned, 
*^  except  an  eldest  or  only  son  for  the  time 
being,"  I  feel  no  difficulty  at  all,  and  I 
think  that  I  am  justified  in  treating  the 
words  *\  for  the  time  being  *'  as  defining 
merely  the  quality  of  the  person  to  take. 
But  then  follow  the  words  <'  entitled  to 
the  possession  or  to  the  receipt  of  the  rents, 
issues  and  profits."  There  I  do  feel  a 
great  difficulty.  I  should  like  to  read  the 
words  as  if  they  ran,  "entitled  after  the 
decease  of  the  said  Richard  Atkinson 
under  the  disposition  of  the  said  estate 
to,"  and  then  the  rest  of  it.  But  the 
whole  will  is  vague  here.  The  testator 
does  not  tell  us  what  the  estates  are.  He 
does  not  tell  us  by  what  instrument  or 
document  the  limitations  were  created 
under  which  Richard  Atkinson  took  as 
tenant  for  life.  That  makes  it  extremely 
difficult  to  read  the  words  as  if  the  tes- 
tator intended  merely  to  describe  the 
person  who  was  to  be  excepted  as  being 
the  person  entitled  under  a  particular 
settlement  immediately  after  the  tenant 
for  Ufe. 

Under  those  circumstances  I  read  the 
words  as  Lord  Justice  Eigby  does,  in  their 
natural  sense ;  and  reading  them  in  their 
natural  sense  it  seems  to  me  impossible  to 
say  that  Richard  Norton  Atkinson  comes 
within  this  exception. 


SnBLiNO,  L.J.— I  have  arrived  at  %hp 
same  conclusion.  I  do  not  think  that  the 
will  of  this  testator  is  to  be  interpreted  in 
accordance  with  the  rules  which  have 
been  laid  down  for  the  construction  <^ 
instruments  the  object  of  which  is  to  dis- 
charge the  moral  obligations  of  providing 
for  children  which  Ml  upon  parents,  or 
those  who  stand  in  loco  parerUU.  In  such 
cases,  the  instrument,  whether  it  be  a 
marriage  settlement  or  a  will,  is  read  so 
as  to  carry  into  effect  what  Lord  Westbury 
in  the  case  of  CoUingwood  v.  Stanhope  ^ 
describes  as  "  the  great  object  of  parties  in 
making  a  provision  for  (^dren,  namely, 
that  no  one  child  should  obtain  a  double 
portion  at  the  expense  of  another." 
There  is,  however,  a  great  body  of  autho- 
rity shewing  that  this  principle  is  only  to 
be  applied  in  cases  of  provision  made  by  a 
parent,  or  a  person  standing  in  loco 
parentis.  That  was  so  laid  down  by  Lord 
Hardwicke  in  EaU  v.  Eewer  [i763].*3  It 
is  again  so  laid  down  in  a  judgment,  which 
is  of  great  authority,  in  Scofriabrick  v. 
Skelmeredale  {Lord)^^  a  judgment  given  by 
Mr.  Justice  Maule  in  the  Court  of  Chan- 
cery of  the  Duchy  of  Lancaster,  advising 
the  Chancellor  of  that  Duchy,  along  with 
Mr.  Baron  Rolfe.  That  case  was  carried, 
on  appeal,  to  the  House  of  Lords,  and  the 
Judges  were  summoned,  and  the  opinion 
of  the  Judges  was  given  by  the  Lord 
Chief  Justice  Wilde,  who  stated  that  the 
Judges  had  read  the  judgment  given  in 
the  Court  below,  and  entirely  agreed  with 
it ;  and  Lord  Brougham  and  Lord  Chan- 
cellor Cottenham,  who  advised  the  House^ 
both  expressed  concurrence  in  that  same 
judgment.  Lastly,  the  law  is  so  stated  in 
Sandeman  v.  Mackenzie^ 

These  are  not  the  only  cases  that  might 
be  referred  to,  but  they  are  a  sufficient 
sample ;  and  I  observe  that,  according  to 
the  report,  the  attention  of  the  learned 
Judge  was  not  caUed  to  any  of  them  in 
the  Court  below,  which  I  think  is  to  be 
regretted.  The  following  passage  occurs 
in  the  judgment  of  Mr.  Justice  Maule  in 
Scariabrick  v.  Skdmeradale  (Zorc^),^  which 
seems  to  me  to  be  worthy  of  considera- 
tion :  "  It  is  not  every  act  done  by  a 
parent    which    is    to   be   construed   on 

(13)  1  Amb.  203, 204« 
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principles  different  from  thoee  which 
would  have  been  applied  if  the  same  thing 
had  been  done  by  a  stranger,  but  only 
those  acts  which  the  parent  does  in  fulfil- 
ment of  some  natural  duty.  Now,  though 
it  is  a  natural  duty  incumbent  on  a  parent 
to  provide  for  his  children,  and  in  doing 
so  to  use  language  which  will  secure  some 
provision  for  all,  it  certainly  is  no  natural 
duty  to  cause  estates  to  shift  in  one  course 
of  succession  rather  than  another/'  Ac- 
cordingly, in  the  present  case  I  come  to 
the  conclusion  that  in  construing  this  will 
the  ordinary  rules  of  construction  are  to 
prevail,  and  that  the  language  of  the  tes- 
tator is  to  be  read  in  accordance  with  its 
ordinary  meaning,  for  the  testator  did  not 
stand  in  loco  parerUia  to  Richard  Atkinson, 
or  his  children.  Richard  Atkinson  was 
his  nephew,  and  the  other  object  of  his 
bounty,  Francis  Frederick  Brandt,  was 
also  a  nephew. 

It  must  be  observed  upon  this  will  that 
it  is  of  a  somewhat  capricious  character. 
In  the  first  place,  we  find  that  the  object 
of  the  testator  was  to  create  a  series  of 
limitations  alternating  between  the  sons 
of  Francis  Frederick  Brandt  and  the  sons 
of  Richard  Atkinson,  so  that  the  alter- 
nate eldest  sons  were  to  take  estates  for 
life,  or  estates  tail,  as  the  case  might  be ; 
and  secondly,  it  is  a  very  remarkable 
thing  in  a  will  of  this  description  to  find 
that  as  regards  the  sons  bom  in  the  life- 
time of  the  testator  he  gives  them  succes- 
sive life  estates  only,  without  making  any 
provision  for  their  children,  whereas  as 
regards  sons  who  are  born  after  his  death 
he  gives  them  estates  tail.  I  only  refer 
to  that  as  shewing  that  this  is  not  a  will 
in  which  one  can  see  any  very  predominant 
intention  on  the  part  of  the  testator,  and 
that  we  are  dealing  with  a  somewhat 
capricious  disposition  on  his  part.  [His 
Lordship  referred  to  the  limitations 
of  the  successive  life  estates  in  the 
will  following  after  the  life  estates 
given  to  Richard  Atkinson,  and  then 
to  Francis  Frederick  Brandt,  and  to 
the  words  of  the  exception,  and  con- 
tinued :]  In  the  first  place,  an  excepted 
son  is  to  be  an  eldest  or  only  son  for  the 
time  being,  because  I  think  the  words 
**  for  the  time  being  "  ought  to  be  read  in 
immediate  connection    with   the  words 


'^  eldest  or  only  son."  But  what  is  the 
time  referred  tot  It  seems  to  me  that  ii 
is  plainly,  seeing  that  we  are  dealing  with 
the  succession  of  life  limitations,  as  eadi 
limitation  comes  into  operation — ^tbatisto 
say,  on  the  determination  of  the  prior 
limitations,  which  in  this  case,  in  the 
event  which  happened,  was  the  death  of 
Richard  Atkinson.  But  the  person  ex- 
cepted is  not  only  to  be  an  eldest  or  only 
son  at  that  time,  but  he  is  also  to  be 
entitled  to  the  possession  or  to  the  receipt 
of  the  rents,  issues,  and  profits  of  certua 
estates  after  the  death  of  Richard  Atkin- 
son as  tenant  for  life  or  a  greater  estate. 
It  appears  to  me  that  thoee  words,  read 
according  to  their  natural  meaning,  point 
to  an  actual  enjoyment  at  the  time  of  the 
Cockerham  estates,  but  at  this  period  the 
eldest  sou  of  Richard  Atkinson  had  not 
the  enjoyment  of  the  estate?,  and  does  not 
&11  within  the  words  of  ezdnsion  read 
according  to  their  prima  facts  meaning. 
It  is  true  that  he  had  been  entitled  to  the 
Cockerham  property  for  a  greater  estate 
than  a  life  estate,  and  by  his  own  act  had 
deprived  himself  of  that  estate,  bat  I 
cannot  see  that  the  testator  has  provided 
for  that  occasion,  or  that  there  is  any 
manifest  absurdity  or  inconsistency  which 
follows  from  reading  the  words  in  their 
natural  meaning.  For  anything  that 
appears  in  the  will,  it  seems  to  me  that  the 
testator  simply  considered  that  a  son  who 
was  in  actual  enjoyment  of  the  Cockerham 
estates  did  not  in  any  way  require  his 
bounty. 

I  think,  therefore,  that  the  will  ought 
to  be  so  read,  and  that  the  decision  of  the 
learned  Judge  ought  to  be  reversed. 

Appeal  aUtnoed. 


Solicitors— R.  B.  Dods,  for  appellanto ;  Robins, 
Hay,  Waters  &  Hay,  for  respondents. 

IJReported  by  A.  J,  ffaU,  Etq^ 
BarrUterHU'lAm. 
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NATIONAL   UNITED  INVEfiTT- 
HERT  COBPOEATION,  In  r$. 


Company  —  Winding-up  —  Judgment 
Creditor— DM  Due  to  Company— Atiaeh- 
ment  —  Garnishee  Order  yiei  —  Sicured 
Creditor — Rights  oj  Liquidator — Judioa- 
furs  Act,  1875  (38  cfc  39  Viet.  o.  77),  s.  10— 
Bankruptcy  Act,  1883  (46  dh  47  Viet,  e.  62), 
9.45. 

Section  45  oJ  the  Bankruptcy  Aet^  1883, 
is  not  aUraeted  to  the  winding-up  of  com- 
panies by  section  10  of  the  Judicature  Act^ 
1875,  sQosto  render  receipt  by  the  creditor 
necessary  to  ^ectuaUy  complete  the  attach- 
ment  of  a  debt.  The  attachment  of  a  dAt 
dm  to  a  oompamy  by  the  service  of  a  gar- 
nishee  order  nisi  bejore  the  filing  of  a 
petition  to  unnd  up  the  company  con- 
etitutes  the  garnishor  a  secured  creditor  cmd 
gives  him  priority  over  the  liquidator. 

This  was  a  summons  by  the  liquidator 
of  the  above-mentioned  corporation  rais- 
ing {inter  cMa)  the  question  whether,  by 
virtue  of  section  10  of  the  Judicature 
Act,  1875,  the  provisions  of  section  45  of 
the  Bankruptcy  Act,  1883,  were  attracted 
to  liquidations,  so  as  to  entitle  the  liqui- 
dator of  the  above-mentioned  corporation 
to  a  debt  due  to  the  corporation  but 
attached — ^before  the  filing  of  the  petition 
upon  which  the  corporation  was  ordered 
to  be  wound  up  by  the  Court — by  service 
of  a  garnishee  order  nisi  obtained  by  one 
£ieddon,  the  assignee  of  a  judgment  debt 
due  from  the  corporation.  The  garnished 
debt  had  not  been  paid,  nor  had  the  gar- 
nishee order  been  made  absolute.  The 
liquidator  claimed  priority  to  the  gar- 
nisher  on  the  ground  that  the  latter  was 
not  a  secured  creditor. 

Austen-CartmeU,  for  the  liquidator.^* 
The  winding-up  has  put  an  end  to  the 
garnishee  procMdings,  and  the  debt  is 
payable  to  the  liquidator,  for  section  10  of 
the  Judicature  Act,  1875,  attracts  seo- 
t^n  45  of  the  Bankruptcy  Act,  1883,  to 
liquidations.  The  garnishee  proceedings 
■must  be  completed  in  order  to  take  effect 
-against  the  liquidator — Stanhope  Silkstone 
^oUieries  Co.,  In  re  [i879],^  treated  as  good 

(I)  48  L.  J.  Oh.  409 ;  11  Ch.  D.  160. 


law  in  CroAaw  v.  Lyndhurst  Ship  Co. 
[18971.'  They  have  not  been  completed 
in  this  case  because  there  has  not  been 
any  receipt  of  the  debt  in  compliance 
with  section  45.  The  assignee  therefore 
cannot  be  a  secured  creditor,  and  the 
liquidator's  title  must  prevail — Butler  v. 
Ivearing  [isss]'  and  Treheame,  In  re; 
Ealing  Local  Boards  ex  parte  flSdo].^ 

Brooke  Little^  for  the  respondent  iSeddon, 
the  garoisher. — ^The  corresponding  section 
of  the  Bankruptcy  Act,  1869,  was  held 
not  to  be  applicable  to  winding  up — 
Withemsea  Brickworks  Co.^  In  re  [l880].* 
Section  45  of  the  Act  of  1883  does  not 
apply  to  the  administration  of  the  estate 
of  a  dead  man — Hasluck  v.  Clark  ||l899l  ^ 
and  FrcM  v.  Inmcm  [1889].^  Section  10 
of  the  Judicature  Act,  1875,  applies 
equally  to  the  administration  of  the  estate 
of  a  dead  man  and  to  the  winding  up  of 
a  company;  and  if  section  45  of  the 
Bankruptcy  Act,  1883,  had  applied  to  a 
winding-up,  it  would  have  applied  equally 
in  Hasludc  v.  Clarkfi  From  section  45 
itself  it  is  clear  that  it  cannot  apply  to 
winding  up,  because  it  deals  with  matters 
antecedent  to  an  act  of  bankruptcy,  and 
that  is  not  applicable  to  winding  up.  The 
service  of  the  order  nisi  is  the  critical 
point — Wattf  In  re;  Joselyne,  ex  parte 

[1878].* 

Austen-CartmeUf  in  reply. — Section  10 
of  the  Judicature  Act,  1875,  imports  the 
rules  of  bankruptcy  into  liquidation,  in 
order  to  ascertain  what  debts  there  are 
and  in  what  order  they  are  to  be  proved. 
Neither  Hasluck  v.  Clark  ^  nor  Withemsea 
Brickworks  Co.^  In  re^^  raised  a  question 
of  security,  and  therefore  section  45  was 
not  attracted.  The  very  &ct  that  service 
of  the  order  operated  as  a  security  makes 
it  a  question  whether  this  debt  is  secured, 
and  that  being  so,  section  45  is  at  once 
attracted  by  section  10  of  the  Judicature 
Act. 

L.  Ryland  and  P.  Wheeler,  for  other 
parties. 

(2)  66  L.  J.  Ch.  576 ;  [18971  2  Oh.  154.      . 

(3)  17  Q.B.  D.  182. 

(4)  60  L.  J.  Q.B.  50. 

(6)  50  L.  J.  Oh.  185 ;  16  Oh.  D.  337. 

(6)  68  L.  J.  Q.B.  486;  [1899]  1  Q.B.  699. 

(7)  69  L.  J.  Oh.  274 ;  43  Oh.  D.  176. 

(8)  47  L.  J.  Bk.  91 ;  8  Ch.  D.  827. 
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National  United  Investment  Corpokation,  In  be. 


Wright,  J. — I  will  deal  with  this  ques- 
tion hypothetically,  and  treat  it  as  if  it 
were  an  abstract  question  of  law.  Fre^ 
viously  to  the  oommencement  of  the 
Bankruptcy  Act,  1883,  the  law  was  that 
a  garnishee  orderntn,  when  served  on  the 
person  who  had  the  fund  in  his  hands, 
bound  the  fund  provisionally,  constituting 
the  garnishor  a  person  having  a  charge 
upon  the  fund.  Then  came  the  Bank- 
ruptcy Act  of  1883 ;  and  if  section  45  of 
that  Act  applies  at  all  in  liquidations,  it 
is  dear  that  the  law  has  been  altered,  and 
that  the  gamisher  does  not  become  en- 
titled to  the  fund  aa  against  the  liquidator 
unto  receipt  of  it,  because  section  45  pro- 
vides that  where  a  creditor  has  attached 
any  debt  due  to  the  debtor  he  shall  not 
be  entitled  to  retain  the  benefit  of  the 
attachment  against  the  trustee  in  bank- 
ruptcy of  the  debtor  unless  he  has  com- 
pleted the  attachment  by  receipt  of  the 
debt  before  the  date  of  the  receiving  order, 
and  before  notice  of  the  presentation  of 
any  bankruptcy  petition  by  or  against  the 
debtor,  or  of  the  commission  of  any  avail- 
able act  of  bankruptcy  by  the  debtor.  The 
case  of  Treheame,  In  re;  Ealing  Loeal 
Boardj  ex  pa/rte^^  is  an  illustration  of  the 
effect  of  the  section  in  bankruptcy,  and 
that  case  seems  to  me  to  lay  down  the 
proposition  just  as  I  have  laid  it  down 
above. 

Now,  in  this  case,  the  debt  has  not  been 
recMved,  therefore  the  question  is.  Does 
section  45  of  the  Bankruptcy  Act  apply 
to  liquidations  by  virtue  of  the  10th  sec- 
tion of  the  Judicature  Act,  1875  ?  The 
latter  section  attracts  to  the  winding  up 
of  companies  only  so  much  of  the  bank- 
ruptcy law  in  force  for  the  time  being  as 
relates  to  "  the  respective  rights  of  se- 
cured and  unsecured  creditors,"  and  ''  to 
debts  and  liabilities  provable,"  and  ''to 
the  valuation  of  annuities  and  future  and 
contingent  liabilities  respectively."  Now 
the  material  words  there  are  ''the  re- 
spective rights  of  secured  and  unsecured 
creditors."  I  am  only  saying  what  is 
consistent  with  a  fair  interpretation  of 
those  words,  when  I  say  that  they  merely 
apply  to  the  persons  who,  ex  hypothetic 
are  secured  or  unsecured  creditors,  and 
that  they  do  not  alter  the  determination 
of  who  is,  or  is  not,  a  secured  creditor. 


In  my  opinion,  therefore,  section  45]^ 
not  attracted  to  liquidations,  and  that 
view  is  in  accordance  with  the  authorities 
mentioned  in  the  course  of  the  argument 
on  behalf  of  the  respondent.  It  seenis  to 
me  that  the  cases  of  Hatkbck  v.  Chrk^ 
and  Wiihermea  Brickworks  Co.,  In  r^^ 
tend  strongly  to  shew  that  section  45  does 
not  apply  to  liquidation.  The  latter  case 
applies  to  the  former  Bankruptcy  Act, 
and  ffaeluek  v.  Clark  ^  did  not  turn  on 
section  10  of  the  Judicature  Act^  1875, 
but  on  section  125  of  the  Bankruptcy 
Act,  1883;  but  the  principle  of  both  aues, 
and  also  the  judgment  of  Mr.  Justice 
Chitty  in  PraU  v.  Inmam^  seem  to  shev 
that  it  was  not  intended  that  the  pion- 
sions  of  sections  45  and  46  of  the  Bank- 
ruptcy Act,  1883,  should  be  attracted  by 
section  10  of  the  Judicature  Act^  1875. 

I  need  not  read  the  Act  in  this  case.  I 
will  only  say  that  the  language  of  sec- 
tion 45  seems  to  me  to  raise  even  moie 
difficulty  to  its  application  to  the  present 
case  thsoi  it  did  in  the  cases  referred  to, 
because  effect  cannot  be  given  to  sec- 
tion 45  before  the  commission  of  any  act 
of  bankruptcy  by  the  debtor.  That^  to 
my  mind,  is  an  additional  reason  for  say- 
ing that  section  45  is  not  attracted. 
Therefore  the  old  rule,  which  I  have 
already  stated  and  which  was  discussed  in 
Stanhope  SUkstone  CoUieriee  Co.,  In  n,^ 
applies  to  this  case,  and  Seddon,  having  a 
garnishee  order  niei  which  has  been  served 
on  the  whole  of  the  fund,  has  secured  a 
hold  on  that  fund  as  against  the  liquidator 
of  the  National  United  Investment  Cor- 
poration* 


SolicitorB— Pritchard,  Bngleaeld  &.  Co.,  agento 
for  Southam  &  Glanley,  Manchester,  for  the 
liquidator ;  T.  M.  Richards,  agent  for  Watson 
&  Booth,  Manchester,  for  Seddon ;  Belfiage 

'  k  Co.,  agents  for  Reece  &  Harris,  Binningham ; 
and  Jaqnes  ft  Co.,  agents  for  Layton,  Helly^ 
Layton,  Liverpool,  for  other  parties. 

IReported  hy  II.J.  A.  Jiforrisan,  Mfq-f 
BarrUter-at'Lafe. 
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flN  THE  COUBT  OF  APPBAL.] 
RiGBT,  L.J.  "\ 

Vaughan  Williams,  L.J.  |    knott  bnd 

StIBLIKG,  L. J.  >     aAILWAT, 

1901.  I        In  re. 

March  13.  J 

RaiUuxty — Receiver — Railway  not  Comr 
pleUd  —  RaUtoay  Campaniea  Act,  1867 
(30  ^  31  Viet.  e.  127),  a.  4. 

Aeeuming  that  there  is  juriadietion  (o 
appoint  a  receiver  imder  the  Raikoay 
Compamea  Act,  1867,  a.  4,  be/ore  the  raU- 
vay  ia  opened  for  traffic,  the  Court  untt 
not  exerciae  it  in  a  caae  where  the  receiver 
if  appointed  would  have  no  dtUiea  to 
perfonn. 

Deeiaion  o/Fabwell,  J.,  reveraed. 

The  Railway  Companiea  Act,  1867,  a.  4, 
diacuaaed  by  Bigby,  L.J.,  and  Yaug^AN 
Williams,  L.  J. ;  and  Manchester  and  Mil- 
ford  Railway,  In  re  (49  L.  J.  Ch.  366 ; 
14  Gh.  D.  645),  explained. 

Appeal  from  an  order  of  Farwell,  J. 

The  Knott  End  Railway  Go.  was  inoor* 
porated  by  special  Act  of  Parliament  t6 
construct  a  light  railway  in  Lancashire. 
Its  nominal  capital  was  50,000^.,  but  only 
5,000^.  had  been  subscribed.  A  con- 
tractor had  entered  into  an  agreement  to 
construct  the  line  for  payments  partly  in 
cash  and  partly  in  shares,  and  under  tins 
contract  all  materials  brought  upon  the 
oompan/s  land  for  the  purpose  of  con- 
structing the  line  became  the  property  of 
the  company.  The  contractor  had  con- 
structed the  permanent  way  for  the  linef, 
but  had  not  laid  the  rails.  The  solicitor 
for  the  company  had  obtained  a  judgment 
against  them  for  1,100Z.,  and  had  taken 
in  execution  all  the  rails  which  the  con- 
tractor had  brought  on  the  ground  for  the 
purpose  of  laying  the  line.  The  company's 
bankers  had  obtained  judgment  against 
the  company  for  2,900^.  or  thereabouts^ 
and  brought  this  petition  for  the  appoint- 
ment of  a  receiver  and  manager  under 
section  4  of  the  Railway  Companies  Act, 
1867.^    There  were  no  outstanding  debts 

(1)  The  Bailwaj  Companies  Act,  1867,  s.  4  : 
''The  Engines,  Tenders,  Carriages,  Trucks, 
Uadiinery,  Tools,  Fittings,  Materials,  and 
Bffects,  oonstitating  the  rolling  stock  and  plant 
used  or  proTided  hj  a  Company  for  the  purposes 


due  to  the  company  or  other  moneys 
receivable  by  the  company.  Farwell,  J., 
made  an  order  appointing  a  receiver* 
The  company  appealed. 

Fhipaon  Beale,  K.C.,  and  Martelli,  for 
the  appellant. — A  receiver  ought  not  to 
be  appointed  of  a  railway  company  before 
the  railway  is  open  for  traffic.  The  case 
is  not  within  the  terms  of  section  4  of  the 
Act  of  1867,  and  therefore  the  Ck>urt  hsB 
no  jurisdiction ;  but  in  any  case  the  Court 
will  not  exercise  the  jurisdiction  even  if  it 
has  it,  since  it  is  quite  contrary  to  the 
practice  of  the  Court  to  appoint  a  receiver 
where  there  is  and  can  be  nothing  to 
receive — Waterford,  Dungarvan^  and  Lie- 
more  Railway,  In  re  [isso],'  and  SouJUhem 
Railway,  In  re  [i88o] '  The  case  of 
Mancheater  tmd  Milford  Railway,  In  re 
[isso],^  on  which  Farwell,  J.,  rdied,  has 
been  misunderstood.  It  does  not  decide 
that  the  two  branches  of  section  4  are  for 
all  purposes  independent.  The  Court  in 
that  case  assumed  that  it  was  dealing  with 
an  open  railway,  and  on  that  footing  con- 
sidered that  the  remedy  by  the  appoint- 

of  the  Traffic  on  their  Railway,  or  of  their 
Stations  or  Workshops,  shall  not,  after  their 
Bailway  or  any  part  thereof  is  open  for  Pablic 
Traffic,  be  liable  to  be  taken  in  ezecntion  at 
law  or  in  equity  at  any  time  after  the  passing 
of  this  Act,  and  before  the  first  day  of  Sept. 
1868,  where  the  Judgment  on  which  ezecntion 
issnes  is  recovered  in  an  action  on  a  contract 
entered  into  after  the  passing  of  this  Act,  or  in 
an  action  not  on  a  contract  commenced  after 
the  passing  of  this  Act ;  bat  the  Person  who  has 
recovered  any  snch  Judgment  may  obtain  the 
appointment  of  a  Receiver,  and,  if  necessary,  of  a 
Manager,  of  the  undertaking  of  the  Company,  on 
application  by  petition  in  a  summary  way  to  the 
Court  of  Chancery  in  England  or  in  Ireland, 
according  to  the  situation  of  the  Railway  of  the 
Company ;  and  all  money  received  by  such  Re- 
ceiver or  Manager  shall,  after  due  provision  for 
the  working  expenses  of  the  Railway  and  other 
proper  outgoings  in  respect  of  the  undertaking, 
be  applied  and  distributed  under  the  direction 
of  the  Court  in  payment  of  the  debts  of  the  Com- 
pany and  otherwise  according  to  the  Rights  and 
priorities  of  the  persons  for  the  time  being 
interested  therein;  and  on  payment  of  the 
amount  due  to  every  such  judgment  creditor  as 
aforesaid  the  Court  may,  if  it  think  fit,  dis- 
charge such  Receiver  or  such  Receiver  and 
Manager." 

(2)  5  L.  R.  Ir.  102. 

(3)  5  L.  R.  Ir.  165. 

(4)  49  L.  J.  Ch.  866 ;  14  Ch.  D.  645. 
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Knott  End  Railway,  In  kk,  App. 
ment  of  a  receiver  under  the  seoond 
branch  of  the  section  was  available  even 
though  a  company  may  have  no  rolling 
stock  of  its  own  which  could  have  been 
taken  in  execution  except  for  the  first 
branch  of  the  section. 

[They  also  cited  BedgMert  EaUway,  In 
re  [187  iV  Midland  Waggon  Co,  v. 
PoUeriea  Eailtoay  [isso],®  Merwi^  Railway, 
In  re  [isss],^  East  and  WeH  India  Dock 
Co.,  In  re  [isssV  ^^'^  Gardner  v.  London^ 
Chatham,  and  Dover  Railway  [i867]A| 

Matigham  (with  him  Bankee,  K,C,\ 
for  the  respondents. — It  is  for  the 
benefit  of  every  one  that  the  receiver 
should  be  appointed.  The  appointment 
will  enable  the  railway  to  be  completed 
without  execution  being  levied  on  the 
materials  as  they  are  brought  on  the 
ground. 

[RiQBY,  L.J. — ^The  effect  of  appointing 
a  receiver  would  be  that  the  judgment 
creditor  could  not  levy  execution  without 
leave  of  the  Oourt.j 

The  Court  would  not  grant  leave  look- 
ing to  the  provisions  of  section  4.  The 
Court  has  jurisdiction  under  section  4  to 
appoint  a  receiver  before  the  raUway  is 
open  for  traffic,  and  it  is  a  proper  case  in 
which  to  exercise  it.  The  two  parts  of 
itection  4  are  wholly  independent— jew 
Je^el,  M.B ,  in  Manchester  and  Mil/ord 
Railway,  In  re^ ;  and  though  the  first 
part  prohibits  the  levying  of  execution 
only  after  the  railway  is  open  for  traffic, 
yet  a  receiver  can  be  appointed  under  the 
49econd  part  before  it  is  so  opened. 

Phipson  Beale,  K,C»,  replied. 

BiOBT,  L.  J. — This  case  raises  an  im- 
portant question  as  to  the  construction  of 
the  Bail  way  Companies  Act,  1867,  s.  4, 
and  as  to  the  duty  of  the  Court  under 
that  section. 

On  the  present  occasion,  and  for  the 
purpose  of  this  application,  I  do  not 
think  it  necessary  to  lay  down  any  final 
or  complete  rule  as  to  the  jurisdiction  of 
the  Court  applicable  to  all  circumstances 

(6)  19  W.  R.  427. 

YG)  60  L.  J.  Q.B.  6 ;  6  Q.B.  D.  86. 

.(7)  67  L.  J.  Ch.  283;  37  Ch,  D.  610. 

(8)  67  L.  J.  Oh.  1063,  1069;  88  Ob.  D.  676, 
692,jp0r  Cotton,  LJ. 

(9)  36  L.  J.  Oh.  323 ;  L.  R.  2  Oh.  201. 


under  section  4.  It  appears  to  me  that 
it  will  be  sufficient  to  say  that  under  the 
existing  circumstances  of  the  present 
case  I  can  see  nothing  to  justify  the 
appointment  of  a  receiver.  Subject  to 
what  I  have  said  as  to  not  laying  down 
any  final  rule,  it  is  necessary  to  consider 
the  terms  of  section  4  and  the  oljects 
with  which  it  was  passed. 

We  all  know  that  the  holders  of  the 
debentures  of  a  railway  company  were 
subjected  to  certain  restrictions  and  limi- 
tations to  which  the  general  creditors 
were  not  subject.      A  general  creditor 
who  had  recovered  judgment  against  a 
railway  company  for  his  debt  could  levy 
execution  and  seize  the  rolling-stock  of 
the  company.     The  first  part  of  section  4 
of  the  Bail  way  Companies  Act,  1867,  does 
this — ^it  forbids  any  levying  of  execution 
on  the  rolling-stock  or  plant  of  the  com- 
pany *' after  the  railway  or   any    part 
thereof  is  open  for  public  traffic,"  but  it 
leaves  the  remedies  of  the  creditors  before 
the  raOway  is  opened  for  traffic  entirely 
unaffected.    Whatever  power  they  had 
before  the  Act  to  seize  the  company's 
chattels,  that  power    they  still    retain. 
Then  the  second  part  of  the  section  gives 
a  new  remedy  in  place  of  that  which  was 
taken  away  by  the  first  part — ^that  new 
remedy  being  the  appointment  by  tiie 
Court  of  a  receiver,  and  if  necessary  of  a 
manager,  of  the  undertaking  of  the  com- 
pany on  the  application  of  a  judgment 
creditor.    In  the  present  case  an  applica- 
tion was  made  for  a  receiver  and  manager, 
but  when  the  case  came  to  be  heard  the 
application,  so  &r  as  it  asked  for  the 
appointment  of  a  manager,  was  given  up, 
and  a  receiver  only  was  asked  for.    Now 
consider  the  duties  of  a  receiver  appointed 
under  this  section.    He  has  to  receive  the 
profits  of  the  company  as  a  going  concern, 
and  to  apply  them  under  the  direction  of 
the  Court  in  the  payment  of  the  debts  of 
the  company.    In  the  present  case  it  is 
not  suggested  that  there  are  any  out- 
standing debts  owing  to  the  company,  or 
any  income  which  the  receiver  woald  be 
entitled  to  receive.    All  that  he  could 
receive  would  be  the  profits  of  the  railway 
as  a  going  concern  when  it  is  open  for 
traffic.    If  there  were  nothing  else  to  be 
considered,  I  should  have  thought  the 
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Knott  End  Bailwat,  In  be,  App. 

meaning  was  clear  that  no  receiver  ought 
to  be  appointed  until  the  railway  is  opened 
or  is  on  the  point  of  being  opened  for 
public  traffic,  because  only  under  these 
circumstances  would  the  appointment  of  a 
receiver  be  efficacious.  But  it  has  been 
argued  that  though  the  two  clauses  of 
section  4 — the  firet  which  restricts  the 
right  of  execution,  and  the  second  begin- 
ning with  the  word  "  but,"  which  intro- 
-duces  the  power  to  appoint  a  receiver — 
are  parts  of  one  section,  yet  the  two  parts 
are  quite  independent  of  each  other,  and 
should  be  treated  as  if  they  were  two 
sections,  and  the  judgment  of  Sir  G. 
Jessel,  M.B.,  is  cited  as  an  authority  that 
'they  ought  to  be  treated  as  two  sections. 
I  entirely  dissent  from  that.  No  Court 
can  by  its  finding  alter  fajdta.  No  Court 
by  its  finding  can  say  that  there  are  two 
sections  and  not  one.  But  in  my  opinion 
the  judgment  which  is  relied  on  in  Man- 
chetier  and  Milfard  Railway,  In  re,*  has 
no  such  effect  as  has  been  attributed  to  it. 
No  doubt  in  that  case  Sir  G.  Jessel,  M.B.» 
speaks  of  the  new  right  conferred  by  the 
second  part  of  the  section  as  "wholly 
independent  of  the  fact  that  the  railway 
company  had  or  had  not  rolling-stock  to 
be  taken  in  execution,"  and  as  "an 
entirely  new  right  given  to  all  judgment 
creditors  of  railway  companies "  ;  but 
we  must  consider  what  the  facts  in  that 
case  were.  The  line  there  had  been 
opened  for  public  traffic,  and  the  Court 
was  asked  to  appoint  a  manager  of  the 
undertaking.  The  appointment  was  ap- 
parently objected  to  on  the  ground  that 
the  petitioning  creditor  was  not  deprived 
of  any  right  by  the  first  part  of  section  4 ; 
and  the  Court  said  that  the  second  part 
of  the  section  applied  notwithstanding 
that  the  company  had  no  rolling-stock  to 
be  taken  in  execution  ;  but  no  one,  I 
think,  would  have  been  more  astonished 
than  the  learned  Judges  who  decided  that 
case  if  they  had  b^n  told  that  their 
language  was  to  be  wrested  out  of  its 
meaning,  out  of  the  context  in  which  it 
-occurs,  and  out  of  the  &cts  to  which  it 
^vas  applied,  to  mean  that  the  two  branches 
of  the  section  could  be  treated  as  two  sec- 
tions having  no  relation  to  one  another. 
All  that  the  learned  Judges  meant  to  say, 
I  think,  was  this — ^that  it  was  not  neces- 
VoL.  70.— Chanc. 


sary  for  a  creditor  to  shew  that  he  had 
been  deprived  of  a  special  or  particular 
right  by  the  first  part  of  the  section 
before  he  could  have  the  benefit  of  the 
new  general  right  which  is  conferred  by 
the  second  part.     That,  in  my  opinion,  is 
all  the  Court  meant  to  lay  down  in  that 
case.     Now  I  must  not  be  understood  as 
saying  that  there  is  jurisdiction  under  the 
section  to  appoint  a  receiver  unless  the 
railway  is  opened  or  about  to  be  opened 
for  public  traffic,  but  I  think  that  there 
is  reasonable  ground  for  contending  that 
the  words  which  restrict  the  rights  of 
judgment  creditors  after  the  railway  is 
open  for  traffic  apply  equally  to  the  ap- 
pointment of  a  receiver.    What  I  do  say 
is  this — ^that  whether  there  is  jurisdic- 
tion or  not,  it  would  not  be  right  or  in 
accordance  with  the  practice  of  the  Court 
to  appoint  a  receiver  who  in  all  probability 
would  not  have  any  duties  to  perform  for 
some  considerable  time,  and  perhaps  none 
at  all  if  the  railway  is  never  opened  for 
traffic.     This  alone  is  a  sufficient  ground 
for  saying  that  a  receiver  ought  not  to  be 
appointed  in  the  present  case — I  cannot 
see  that  there  woiUd  be  anything  for  him 
to  do  until  the  line  is  opened  for  traffic. 
And  indeed  my  present  view  is  that  any 
judgment  creditor  of  the  company  who 
but  for  the  appointment  of  a  receiver 
would   have   been   entitled   to  seize  any 
chattels  belonging  to  the  company,  would 
be  able  by  an  application  pro  intereaae  sua 
to  obtain  leave  from  tho  Court  to  seize 
those  chattels  notwithstanding   the  ap- 
pointment of  a  receiver,  the  only  reason 
why  such  a  creditor  must  seek  the  leave 
of  the  Court  being  that  he  must  not  in- 
terfere with  an  officer  of  the  Court  with- 
out such  leave.     It  is  not  that  his  right 
is  in  any   way  affected.    No  judgment 
creditor's  rights  are  affected  by  section  4 
until  the  line  is  open  for  traffic  ;  but,  if  a 
receiver  were  in  fact  appointed  and  placed 
in  possession  of  chattels  of  the  company, 
the  Court  would,  I  think,  on  the  applica- 
tion of  a  judgment  creditor  order  the  re- 
ceiver to  relinquish  possession. 

Under  these  circumstances  I  see  no  use 
in  appointing  a  receiver  in  this  case,  and 
it  would  be  contrary  to  the  practice  of 
the  Court  to  do  so.  I  am  of  opinion, 
therefore,  that  the  appeal  must  be  allowed, 
21 
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and  the  order  of  Mr.  Justice  Farwell 
discharged. 

Vaughan  Williams,  L.  J. — I  assent,  for 
I  understand  that  according  to  the  practice 
of  the  Courts  of  equity  it  would  not  be 
usual  in  circumstances  like  these  to 
appoint  a  receiver  who  would  have  no 
functions  which  he  could  usefully  perform. 
I  do  not  myself  know  sufficient  of  the 
practice  in  such  matters  to  enable  me  to 
arrive  at  an  independent  judgment  in  the 
matter,  and  therefore  I  think  I  am  right 
in  accepting  the  view  of  the  other  mem- 
bers of  the  Court.  But  I  think  I  ought 
to  say  a  word  or  two  on  the  construction 
of  section  4  of  the  Act  of  Parliament. 

The  section  is  divided  into  two  parts. 
It  begins  with  the  part  which  is  intended 
for  the  protection  of  rolling-stock  and 
plant  used  or  provided  by  the  railway 
company  for  traffic,  and  the  protection 
which  is  afforded  is  by  taking  away  from 
individual  judgment  creditors  their  right 
of  taking  in  execution  at  law  or  in  equity 
the  rolling-stock  and  plant.  It  is  quite 
plain  by  the  express  words  of  the  section 
that  the  protection  does  not  arise,  and  the 
right  to  levy  execution  is  not  taken  away, 
until  there  is  public  traffic  on  the  railway ; 
everything  in  that  part  of  the  section  is 
governed  by  the  words  "  after  their  rail- 
way or  any  part  thereof  is  open  for  public 
traffic."  But  the  first  part  of  the  section 
having  thus  taken  away  the  right  of  indi- 
vidual creditors,  the  second  part  of  the  sec- 
tion goes  on  to  give  a  new  right,  not  to  the 
individual  creditor,  but  to  creditors  in 
general.  It  is  not  a  substituted  right 
given  to  individual  creditors,  but  any 
judgment  creditor  may  obtain  the  appoint- 
ment of  a  receiver.  I  understand  the 
language  of  Sir  G.  Jessel,  M.R.,  in  Man- 
chester and  Milford  RaUway,  In  r*,^  in 
exactly  the  same  sense  as  my  brother  Rigby 
does — namely,  as  meaning  that  the  right 
which  is  conferred  is  a  new  right  inde- 
pendent of  the  exercise  of  the  creditor's 
old  right.  And  when  we  look  at  the  first 
part  of  the  section  we  see  at  once  that  the 
right  of  execution  which  is  taken  away  is 
limited  to  a  comparatively  small  subject- 
matter,  whereas  the  part  of  the  section 
relating  to  the  receivership  applies  to  a 
much  larger  and  wider  subject-matter. 


For  instance,  the  first  part  of  the  sectkm 
does  not  take  away  any  right  of  ezeeation 
agaioflt  surpltts  lands  of   the  company, 
whereas  a  receivership  order  under  the 
second  part  would  apply  to  surplus  lands. 
Taking  this  view  of  the  section,  I  havs 
to  ask  myself  whether  t^ereis  JurisdictMn 
to  appoint  a  receiver  in  the  present  eiMe, 
and  I  do  not  conceive  it  is  necessary  to  do 
more  under  the  circumstances  than  to  say 
that  I  must  not  be  taken  as  expressing 
any  opinion  that  no  order  for  the  appoint- 
ment of  a  receiver  can  be  made  under  the 
latter  part  of  the  section  until  the  railway 
is  open  for  traffic.     But  assuming  for  tht 
present  purpose  that  there  is  junsdietioa 
before  there  is  traffic  on  the  railway,  I  will 
consider  whether,  apart  from  the  practioe 
of  the  Court  of  equity,  the  order,  if  made 
under  the  second  part,  would  be  a  usdesB 
order,  because,  notwithstandingthe  makmg 
of  the  order,  the  rights  of  the  individual 
creditors  continue  unless  and  until  there 
is  traffic  on  the  railway.     In  my  judg- 
ment, if  it  is  true  to  say  that  the  nev 
remedy  is  a  remedy  for  all  tbe  creditors,  it 
would  seem  to  follow  that  the  moment  the 
new  remedy  is  put  in  force  the  rights  of 
individual  creditors  would  be  suspended 
— not  because  they  are  taken  away  by 
the  express  words  of  the  first  part  of  sec- 
tion 4,  but  because  they  are  superseded  by 
the  new  remedy  which  operates  as  an 
execution  for  the  benefit  of  the  whole  cbas 
of  creditors  instead  of  individual  creditors 
only.     Could  it  be  said  for  a  moment  that, 
supposing  traffic  on  the  railway  had  com- 
menced and  the  railway  company  had  in 
its  possession  some  property  subject  to 
execution,  as,  for  instance,  surplus  lands, 
a  judgment  creditor,  after  the  appoint- 
ment of  a  receiver  under  the  second  part 
of  the  section,  could  issue  an  elegU  ajgain«fe 
the  lands  because  tiiere  is  nothing  in  the 
first  part  of  the  section  to  take  away  his 
rights  1     In  my  view,  if  it  is  true  that  the- 
appointment  of  a  receiver  is  for  the  bene- 
fit of  a  class  of  creditors,  no  member  of  the 
class  ought  to  be  allowed  to  exercise  his 
individual  rights.      It  is,  however,  w  I 
understand,  not  according  to  the  prtctioe 
of  the  Court  to  appoint  a  receiver  unless 
there  is  an  immediate  prospect  of  there 
being  something  for  him  to  receive,  audit 
may  be  that  it  would  not  be  his  duty  to 
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protect  the  property  of  the  company  ;  bat, 
speaking  for  myself,  in  the  first  ^Uce^  I 
am  by  no  means  satisfied  that  there  is  no 
jurisdiction  to  appoint  a  receiver  under 
section  4  unless  anid  until  the  line  is  of>en 
for  traffic ;  and  in  the  second  place,  I  am 
\]j  no  means  satisfied  that,  if  a  receiver 
were  appointed  before  the  traffic  had 
begun,  it  would  be  possible  for  any  judg- 
ment creditor  to  proceed  with  his  exeeu- 
tion  Botwithstandiiig  the  appointment. 

SxmiiNo,  L.J. — I  am  of  the  same 
opinion.  I  need  not  add  anything  about 
the  construction  of  section  4,  and  I  will 
assune  that  there  is  jurisdiction  in  this 
case  to  appoint  a  receiver.  But  what  is 
it  that  a  receiver,  when  appointed,  has  to 
do?  Section  4  says  that  all  money  re- 
ceived by  him  dmll,  after  doe  provisicm 
fi)r  the  working  expenses  of  the  railway, 
and  other  proper  outgoings  in  respect  of 
the  undertaking,  be  applied  and  distri- 
buted under  the  direction  of  the  Court  in 
payment  of  the  debts  of  the  company  and 
otherwise  according  to  the  rights  and 
priorities  of  the  persons  for  the  time  being 
interested  therein.  That  I  think  shews 
that  the  view  of  the  Legislature  was  that 
the  receiver,  when  in  possession  of  the 
railway,  woixld  work  it  to  a  profit,  so  that 
the  surplus  earnings  would  go  to  pay  the 
creditors.  In  the  present  case  th^«  is  a 
railway  which  is  far  from  completion; 
there  is  nothing  for  the  receiver  to  distri- 
bute or  even  to  receive  in  the  shape  of 
money.  It  has  not  been  suggested  that 
there  are  any  outstanding  del^  or  other 
moneys  which  he  could  receive.  That 
being  so,  the  first  thing  he  would  have  to 
do  would  be  to  complete  the  railway,  so 
that  it  might  become  a  going  concern. 
From  what  source  are  the  funds  lor  that 
purpose  to  come?  The  petitioning  cre- 
ditors are  not  prepared  to  undertake  to 
supply  them,  so  that  it  must  be  left  to 
the  company  or  to  the  contractors  to  find 
the  money.  I  should  in  any  case  be  very 
loth  to  ^point  a  receiver  when  there  was 
iK)thing  for  him  to  do.  But  in  this  case 
I  think  the  appointment  of  a  receiver 
would  be  an  obe^le  to  the  completion  of 
the  line.  The  circumstances  are  peculiar. 
The  contractor,  who  is  to  be  paid  partly  in 
oaah  and  partly  in  shares,  has  a  strong 
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interest  in  the  completion  of  the  line.  A 
judgment  creditor,  in  the  exercise  of  his 
un<£Kibted  legal  rights,  has  seized  some 
rails  which  had  been  brought  upon  the 
company's  land,  and  which  under  the 
agreement  between  the  company  and  the 
contractor  had  become  the  property  of  the 
company ;  and  since  then  the  contractor 
has,  not  unnaturally,  held  his  hand. 
Under  these  circumstances  I  think  the 
appointment  of  a  receiver  would  not  tend 
to  bring  about  the  completion  of  the 
line ;  and  I  can  see  no  use  in  making  an 
appointment  which  would  probably  be  an 
obstacle  to  its  completion.  I  think  there- 
fore that  this  is  not  a  case  in  which  the 
jurisdiction,  if  it  exists,  should  be  exer- 
cised. And  if  authority  were  needed  in 
support  of  this  view,  I  find  it  in  the 
observations  of  Lord  Justice  Oottcm  in 
E4»8i  and  We&t  India  Doek  Co.,  In  re,^ 
where  he  said,  ^  the  Act  does  not  require 
the  Court  to  make  an  order,  but  only 
gives  the  Court  power  to  make  an  order 
if  the  company  is  a  company  coming 
within  the  definition.  If  therefore  the 
Dock  Company  had  not  made  the  Railway, 
although  it  would  still  be  within  the 
definition,  yet  the  Court  if  asked  to  make 
an  order  under  this  Act  might  say :  '  The 
company  may  be  within  the  definition, 
but  we  are  not  compelled  to  mafce  an 
order,  and  under  the  circumstances  of  the 
case  we  shall  not  make  an  order.' " 

Appeal  aUowed. 


Solicitors— Asburst,  M<»ris,  Crisp  &  Co.,  for 
appellants;  Rowcliflfes,  Eawle  &  Co.,  agents 
for  Houghton,  Myres  &  Reveley,  Preston,  for 
respondaats. 


iReported  hp  A,  Cordery,  Esq., 
Barrister'at'  Laac. 
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[IN  THE  COURT  OF  APPEAL.] 
BiGBT,    L.J.  ^    KANCHESTER 

Yauohan  Williahs,  L.J.     ship   canal 

StIBUNG^   L.J.  >  CO.    V,    MAN- 

1901.  CHESTER  BACB- 

March  1,  4,  5.    April  !•  J     course  co. 

Contract  —  StcUiUory  Confirmation  — 
Vagueneaa — Remoteness — Contract  to  Give 
"  First  refusal "  of  Land^OtOside  Pur- 
chaser — Satisfaction  of  Contract — Definite 
Offer  at  Proposed  Purchase- Price — Interest 
in  Land — Breach  of  Original  Contract — 
Injunction. 

An  agreement  ly  an  owner  of  land  to 
give  to  amciher  person  the  ^^ first  refusal " 
of  the  kmd  in  certain  events  either  means 
that  he  m^Ast  on  the  happening  of  the  events 
give  the  other  person  the  opportunity  of 
refusing  a  fair  and  reaaonahle  offer ^  or  that 
lie  must  give  the  other  person  the  opportunity 
of  refusing  the  land  at  a  price  acceptable  to 
the  owner  offered  by  some  third  person. 
The  owner  does  not^  on  either  view^  comply 
with  the  condition  if  he  offers  the  land  to 
the  first  person  <U  a  price  higher  than  he 
would  accept  ftom\  other  would-be  buyers  in 
the  event  of  the  refusal  of  the  first  person 
to  buy  at  that  price. 

Where  an  agreement  between  parties  is 
confirmed  by  Act  of  Parliament,  every  clause 
in  it  has  statutory  validity,  and  no  objec- 
tion com  be  taken  to  awy  provision  in  it  on 
the  ground  that  it  is  void  for  remoteness  or 
uncertainty. 

The  defendants  agreed  with  the  plaintiffs 
that  in  ^  evenf  of  certain  lands  belonging 
to  the  defendants  ceasing  to  be  used  as  a 
rotceoourse,  or  being  proposed  to  be  used  for 
dock  purposes,  the  d^endants  would  give  to 
the  plaintiffs  the  "first  refusal "  ofthelands : 
— Held  (dissenting  from  Farwbll,  J.,  on 
thispoint),  that  this  agreement  did  not  create 
an  interest  in  lanil ;  but  that  the  plaintiffs 
not  having  had  a  first  refusal,  it  could  be 
enforced  against  third  persons  proposed 
alienees  of  the  land,  the  action  being  to 
restrain  a  breach  of  a  contract  threatened 
to  be  carried  out  in  pursuance  of  a  subse- 
quent contract  by  the  defendant  with  a 
third  person  having  full  knowledge  of  the 
fifirst  contract. 

Principle  of  Lumley  v,  Wagner  (21 
L.  J.  Ch.  898 ;  1  De  G.  M.  &  G.  604) 
applied. 


Decision  of  Farwell,  J.  (69  L.  J.  Ch. 
850;  [1900]  2  Oh.  352),  affirmed. 

Appeal  from  a  decision  of  Farwell,  J. 
(69  L.  J.  Ch.  860 ;  [1900]  2  Ch.  352). 

The  fieusts  are  f cdlj  stated  in  the  report 
of  the  case  in  the  Court  helow.  For  the 
present  purpose,  the  following  statement 
is  sufficient  : 

The  action  was  brought  by  the 
Manchester  Ship  Canal  Co.  against  the 
Manchester  Racecourse  Co.,  lAm,,  and 
the  Trafford  Park  Estates,  Lim.,  claim- 
ing a  declaration  that  the  defendants 
were  not  and  are  not  entitled  to  enter 
into  any  contract  for  the  sale  and  purchase 
of  the  lands  used  by  the  defendants,  the 
Racecourse  Co.,  as  a  racecourse,  without 
first  complying  with  clause  3  of  a  certain 
agreement  of  March  7,  1893,  between  the 
^cecourse  Co.  and  the  plaintiffs.  The 
plaintiffs  also  claimed  an  injunction 
restraining  both  the  defendants  from 
completing  or  carrying  out  any  agreement 
for  the  sale  and  purchase  of  the  said  race- 
course in  violation  of  clause  3  of  the  said 
agreement,  and  in  particular  from  cany- 
ing  out  an  agreement  entered  into  between 
the  defendants  for  the  sale  of  the  Race- 
course Co.  to  the  Trafford  Park  Estates  Co. 

The  agreement  of  March  7,  1893,  was 
scheduled  to  the  Manchester  Ship  Canal 
(Surplus  Lands)  Act,  1893  (56  &  57  Vict. 
c.  Ixxiii.),  whereby,  after  reciting  the 
agreement,  and  that  it  was  expedient  that 
the  agreement  should  be  confirmed,  which 
object  could  not  be  obtained  without  the 
authority  of  Parliament,  the  agreement 
was  confirmed,  and  declared  to  be  valid 
and  binding  upon  the  parties  thereto. 
The  successors  and  assigns  of  both  com- 
panies were  included  in  the  agreement 
where  the  context  required. 

By  clause  1  of  the  agreement  the  Bace- 
course  Co.  withdrew  a  certain  claim  which 
they  had  against  the  Canal  Co.  Clause  3 
was  as  follows : 

'*  If  and  whenever  the  lands  and  here- 
ditaments belonging  to  the  Racecourse 
Co.,  and  now  used  as  a  racecourse,  shall 
cease  to  be  used  as  a  racecourse,  or  should 
the  aforesaid  lands  and  hereditaments  be 
at  any  time  proposed  to  be  used  for  dock 
purposes,  then  and  in  either  of  such  cases 
the  Racecourse  Co.  shall  give  to  the  Canal 
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Go.  the  first  refusal  of  the  aforesaid  lands 
and  hereditaments  en  bloc,** 

Clauses  6  and  6  contained  provisions, 
in  the  event  of  the  land  belonging  to  the 
Racecourse  Co.  abutting  on  the  ship  canal 
being  used  for  the  purpose  of  docks,  and 
the  lands  not  being  purchased  by  the 
Canal  Co.,  for  access  into  the  docks  from 
the  canal,  and  for  the  rates  to  be  charged 
for  the  carriage  of  merchandise  from  such 
docks.  Clause  10  was  as  follows  :  ''  The 
Bacecourse  Co.  and  the  Canal  Co.  shall 
respectively  execute  such  deeds  as  may  be 
required  by  the  other  of  them  for  the 
purpose  of  giving  effect  to  these  presents, 
and  the  form  of  any  such  deed  shall  in 
case  of  dispute  be  settled  by  the  senior 
conveyancing  counsel  for  the  time  being  of 
the  Chancery  Division  of  Her  Majesty's 
High  Court  of  Justice." 

In  July,  1899,  the  Ship  Canal  Co. 
were  proposing  to  sell  a  part  of  their 
property.  Duke's  Dock,  Liverpool,  with 
the  object  of  purchasing  with  the  pro- 
ceeds the  land  of  the  Racecourse  Co. 
for  dock  purposes ;  and  early  in  August 
the  Canal  Co.  informed  the  Bacecourse 
Co.  that  they  proposed  to  take  compulsory 
powers  for  the  purchase  of  the  racecourse 
land,  but  were  willing  to  negotiate  with  a 
view  of  coming  to  an  agreement  if  the 
Racecourse  Co.  were  disposed  to  sell. 
These  negotiations  continued  until  Sep- 
tember without  the  intervention  of  any 
other  person  or  company  as  a  proposed 
purchaiser,  but  on  or  about  September  29 
the  Trafford  Park  Estates  Co  began  to 
negotiate  with  the  Racecourse  Co.  for  the 
purchase  of  the  racecourse  land.  The 
Trafford  Park  Co.  proposed  to  use  the 
land,  or  some  of  it,  for  dock  purposes. 
The  Trafford  Park  Co.  offered  250,000^., 
and  thereupon  the  Racecourse  Co.  offered 
the  land  to  the  Canal  Co.  for  350,000Z. 
subject  to  two  conditions — first,  that  the 
Racecourse  Co.  should  have  a  reasonable 
time  within  which  to  prepare  for  the  con- 
tinuance of  their  racing  business  on  a  site 
belonging  to  them  at  Castle  Irwell ;  and 
secondly,  that  the  sale  should  be  subject 
to  the  necessary  licence  being  obtained  for 
that  purpose — that  is,  the  licence  for  the 
Castle  Irwell  course — from  the  Jockey  Club. 
The  Canal  Co.  did  not  accept  this  offer, 
and  beyond  offering  200,000Z.,  which  the 


Racecourse  Co.  refused  to  accept,  made 
no  counter-proposal.  The  Racecourse  Co. 
then  and  there,  immediately  after  refusing 
the  Canal  Co.'s  offer  of  200,000^.,  offered 
the  land  to  the  Trafford  Park  Co.  at 
300,000/.,  instead  of  the  350,000Z.  at 
which  they  had  offered  it  to  the  Canal 
Co.  Their  a^ent  had  invited  the  agent 
of  the  Canal  Co.  to  bid  250,000/.,  but  not 
on  such  terms  as  to  amount  to  an  offer  on 
the  part  of  the  Racecourse  Co.  to  sell  at 
that  price,  as  he  had  refused  to  bind  his 
company  to  sell  at  that  price. 

Afterwards  the  Racecourse  Co.  agreed 
to  sell  the  land  to  the  Trafford  Park  Co. 
for  280,000/.,  together  with  an  option  to 
the  Racecourse  Co.  to  purchase  150  acres 
of  the  Trafford  Park  land  for  a  racecourse 
at  1,500/.  an  acre.  The  agreement  was 
also  subject  to  other  conditions,  but  they 
were  not  such  as,  in  the  opinion  of  the 
Court,  would  increase  the  price.  The 
agreement  was  expressed  to  be  subject  to 
the  right  of  the  Canal  Co.  under  clause  3 
of  the  agreement  of  March  7,  1893,  and 
the  Trafford  Park  Co.  undertook  to  in- 
demnify the  Racecourse  Co.  against  all 
claims  by  the  Ship  Canal  Co.  under  that 
clause.  The  Canal  Co.  were  not  informed  of 
the  terms  offered  by  the  Trafford  Park  Co. 

Far  well,  J.,  granted  an  injunction  re- 
straining the  Racecourse  Co.  from  selling 
to  any  person  or  company  without  having 
first  offered  to  the  Canal  Co.  the  whole  of 
the  property  in  question  at  a  cash  price, 
the  same  cash  price  which  the  intending 
purchaser  was  willing  to  give.  He  also 
granted  an  injunction  restraining  the 
defendants  from  completing  or  carrying 
out  the  agreement  between  them  unless 
and  until  that  had  been  done. 

The  defendants  appealed. 

Upjohn,  K,C.,  and  Steivart' Smithy  for 
the  Trafford  Park  Est&tes  Co.— Olause  3 
of  the  agreement  only  applied  if  the  owner 
ceased  to  use  as  a  racecourse  or  proposed 
to  use  the  land  for  docks.  There  is  no 
evidence  that  the  Racecourse  Co.  or  any 
one  else  proposed  to  use  the  land  for  docks* 
Giving  the  "  first  refusal "  is  only  giving  an 
offer  of  buying  at  the  same  price  as  some 
one  else  is  willing  to  give.  The  Canal  Co. 
is  to  have  the  option  of  taking  on  the 
terms  which  the  Racecourse  Co.  is  willing 
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to  take  from  any  one  else.  What  took 
place  in  October,  1899,  was  in  compliance 
with  the  agreement  as  to  giving  the 
"first  refusal." 

The  agreement  created  a  perpetuitj 
and  is  void — London  and  Sovth-Wettem 
MaUvxx^  V.  Gomm  [1882].^  Section  10  of 
the  Act  makes  the  agreement  binding  on 
the  parties  but  not  on  the  land.  The 
objection  of  perpetuity  does  not  apply  to 
the  contract  qua  contract,  but  only  as 
creating  an  interest  in  land.  There  is  no 
jurisdiction  to  restrain  a  breach  of  contract 
generally — Heaihoote  v.  Korih  Stafford- 
shire Railway  [i860]*  and  FotkergtU  v. 
RowUmd  [1873].'  The  Court  could  not 
grant  r^ief  by  way  of  specific  perform- 
ance of  this  contract,  as  no  price  is  fixed. 
There  may  be  a  right  of  action  against 
the  Racecourse  Co.,  but  not  against  these 
defendants. 

Warmington^  K.C,  Hughes^  E.C,  and 
A.  L,  EUiSy  for  the  Manchester  Racecourse 
Co.— Farwell,  J.,  in  fact  has  restricted 
our  poww  of  disposition  to  a  sale  en  bloc 
for  cash  only.  That  is  not  justified  by 
clause  5.  The  rights  of  the  plaintifis  only 
arose  on  the  land  ceasing  to  be  used  for  a 
racecourse  or  being  used  for  dock  pur- 
poses. 

MouUon,  K.C.,  Sunn/en  Eady,  K.C., 
CrippSy  K,C.,  and  Leigh  GlarCj  for  the 
plaintiff. — The  clause  was  meant  to  be  a 
restraint  on  the  powers  of  the  Racecourse 
Co.  They  were  obliged  to  offer  to  sell 
en  bloc  to  the  Canal  Co.  on  the  happening 
of  the  events  which  have  happened.  The 
clause  applied  if  the  land  was  proposed 
to  be  used  for  dock  purposes  either  by  the 
Canal  Co.  or  by  other  persons. 

The  Canal  Co.  were  to  have  the  "  first 
refusal."  That  means  that  when  the  land 
came  into  the  market  they  were  to  have 
the  right  of  prj-emption — ^that,  other 
things  being  equal,  they  were,  if  they 
wished,  to  be  the  buyers.  They  must 
have  an  offer  on  equal  terms  with  other 
people.  This  has  not  been  done,  and  the 
Canal  Co.  are  entitled  to  the  injunction 
asked  for — London  and  Cowniy  Banking 
Co.  V.  Leioie  [l882].* 

(1)  51  L.  J.  Ch.  530 ;  20  Ch.  D.  562. 

(2)  20  L.  J.  Ch.  82.  86 ;  2  Mac.  &  G.  100, 112. 

(3)  43  L.  J.  Ch.  252 ;  L.  R.  17  Kq.  132. 

(4)  21  Ch.  D.  490. 


[Vaughan  Williams,  L.J.,  referred  to 
Janea    v.    South    Staffordshire   RaUwog 

[1869].»] 

Upjohn^  KXj*<i  replied. 

Cwr.  adv,  mdt, 

April  1. — ^Yauohak  Wilzjams,   LJ., 
read  the  judgment  of  the  Court.    He 
stated  the  fincts  to  the  effect  set  oat 
above,  and  continued:  The  main  ques- 
tion in  this  action  is  whether  or  not, 
according    to    the    true    eonsftmetioQ  of 
the  scheduled  agreonent,  the  Raoeeoone 
Co.  did  give  a  ^' first  refusal "  of  the  raoe- 
course    land    to  the  Canal  Co.     There 
appear  to  be  two  possible  meanings  of  the 
wcurds  "  first  refusal.'*    One  is  that  thej 
mean  the  opportunity  of  refusing  a  fiiv 
and  reasonable   offer  by  the  Raoeeoone 
Co.  to  sell  the  lands  en  bloe  to  the  Ganil 
Co. ;  the  other  is  that  they  mean  the 
opportunity  of  refusing  the    land  at  t 
price  acceptable  to  the   Racecourse  Ga 
offered  by  some  person  other  than  tiie 
Canal  Co.,  which  is  what  we  understand 
by  the  term    "  right    of   pie-emptian.* 
Now,  the  obligation  to  give  a  first  refml 
arises  in  either  of  two  events— uamelj, 
first,  if  and  whenever  the  lands  shall  oeue 
to  be  used  as  a  racecourse ;  and  seooDdlf, 
should  the  lands  be  proposed  to  be  and 
for  dock  purposes.     Clause  5  of  the  agree- 
ment appears  to  me  to  shew  that  it  «» 
in  the  contemplation  of  the  parties  tbat 
the  lands  might  be  used  for  dockparpoeeB 
while  remaining  in  the  hands  of  the  Race- 
course Co.,  and  consequently  without  that 
company  having  determined   to  sell  or 
part  with  the  ownership  of  the  lands.  Tbe 
object  of  clause  3,  read  in  connectioa  ^ith 
ckiuses  5  and  6,  appears  to  be  to  protect 
the  Canal   Co.   as   dock-ownns   against 
competition ;  and  the  riek  intended  to  be 
guarded  against  is  the  same  whether  the 
Aacecourse  Co.   or  some  third  party  is 
owner  of  the  docks.     The  agreement  does 
not  provide  that  the  first  r^usal  shall  be 
given  at  any  particular  price  or  cm  any 
particular  terms  ;  nor  that  the  price  and 
other  terms  shall  be  ascertained  by  arbi- 
tration, or  in  any  other  way.    Lookiog  at 
these  circumstances,  we  think  there  is  at 
least  fiur  ground  for  the  contention  that 
the  clause  only  imports  that  the  Baco- 
(6)  19  L.  T.  603. 
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course  Co.  shall,  in  either  of  the  prescribed 
events,  make  a  fair  and  reasonable  ofier 
to  8^  the  lands  to  the  Canal  Co.,  and  we 
wish  to  eonsider  the  ease  from  this  point 
of  view,  which  is  the  view  most  favourable 
to  the  defendants. 

We  start  with  this,  that  the  directors 
-of  the  Bacecourse  Co.  were  on  August  10, 
1899,  approached  bj  the  Canal  Co.  with  a 
view  to  the  purchase  of  the  lands  by  the 
latter  eompany,  and  expressed  themaalveu 
wilHng  to  discuss  terms,  and  that  negotia- 
tions between  the  two  companies  went  on 
down  to  the  beginning  of  October.  About 
September  18  the  Racecourse  Co.  appear 
to  have  consulted  their  solicitor  as  to  their 
obligation  under  clause  3.  He  advised 
them,  and  the  minutes  record  that  "it 
was  thought  that  no  harm  could  come 
from  our  naming  a  figure,  say  350,000/." 
Negotiatk»8  with  the  TraJOfbrd  Park  Ca 
began  on  September  29,  and  on  October  4 
a  verbal  offer  was  made  by  the  Trafford 
Park  Co.  to  the  Racecourse  Co., to  become 
the  purchasers  at  the  price  of  250,000/., 
with  the  benefit  of  certain  stipula- 
tions in  fisivour  of  the  Racecourse  Co., 
which  are  stated  in  a  letter  dated  Novem- 
ber 1,  1899,  of  Mr.  Marshall  Stevens,  who 
was  acting  for  the  Trafford  Park  Co.  On 
October  11  an  interviewtook  place  between 
Mr.  Davis,  on  behalf  of  the  Racecourse  Co., 
and  Mr.  Wailis,  on  behalf  of  the  Canal 
Co.,  at  which  Mx.  Davis  offered  the  pro- 
perty to  the  Canal  Co.  for  350.000/.  Mr. 
WaUis  appears  to  have  insisted  that  a 
legal  notice  was  necessary.  Mr.  Davis 
stated  that  the  Racecourse  Co.  had  been 
advised  that  that  company  would  comply 
with  the  clause  if  they  offered  the  pro- 
perty to  the  Canal  Co.  for  1,000,000/., 
and  fuling  acceptance  they  could  sell  it 
nest  day  to  any  other  persons  for  100,000/. 
Mr.  Wailis  naturally  (and  as  we  think 
lightly)  took  a  different  view  of  the 
meaning  of  the  clause.  So  to  construe 
the  clause  would  be  to  nullify  it  altogether. 
On  October  20,  1899,  Mr.  Davis,  on 
behalf  of  the  Racecourse  Co.,  wrote  to  the 
Canal  Co.  a  letter,  of  which  the  material 
part  is  as  £oUows :  '*  The  conditions  which 
I  understand  Mr.  WaUis  to  accept  as  the 
baas  of  negotiations  are  (1)  that  we  should 
have  a  reasonable  time  within  which  to 
prepare  for  the  continuance  of  our  racing 


business  on  the  site  belonging  to  us  at 
Castle  IrweU,  and  (2)  that  the  sale  should 
be  subject  to  the  necessary  license  being 
obtained  for  that  purpose  from  the  Jockey 
Club.  Subject  to  the  above  two  conditions 
we  are  prepared  to  sell  you  fee  simple  of 
our  property  at  Kew  Barnes  containing  a 
little  over  99  Acres  for  the  sum  of 
350,000/.  I  shall  be  obliged  by  your 
informing  me  within  one  week  finom  this 
date  whether  or  not  the  offer  is  accepted, 
and  if  not  accepted  by  your  stating  what 
is  the  highest  sum  you  are  prepared  to 
give  for  the  property  subject  to  the  above 
mentioned  conditions."  On  October  27 
the  chairman  of  the  Canal  Co.  wrote  to 
Mr.  Davis,  neither  accepting  the  offer  nor 
making  any  counter-offer,  but  expressing 
a  desire  that  negotiations  should  continue. 
On  October  30  Mr.  Davis  wrote  to  the 
chairman  of  the  Canal  Co.  that  as  the 
Canal  Co.  had  not  accepted  the  offer  of 
the  Racecourse  Co.,  or  made  any  counter- 
proposal, the  Racecourse  Co.  felt  at  liberty 
to  deal  with  their  prop^sty  as  they  might 
think  fit.  An  interview  subsequently 
took  place  between  Mr.  Wailis  and  Mr. 
Davis,  at  which  the  former  offered 
200,000/.  for  the  property.  Mr.  Davis 
pressed  Mr.  WaUis  to  <^er  250,000/.,  but 
the  latter  said  he  could  go  no  further 
unless  Mr.  Davis  was  in  a  position  to 
settle.  Mr.  Davis  said  he  could  ooly 
carry  the  offer  to  his  co-directors.  The 
Racecourse  Co.  thereupon  refused  the 
offer  of  200,000/.,  and,  without  making 
any  further  offer  to  the  Canal  Co.,  im- 
mediately offered  the  land  to  the  Trafford 
Bkrk  Co.  at  300,000/.,  and  ultimately 
entered  into  a  contract  with  the  Trafford 
Park  Co.  for  the  sale  of  the  property  at 
the  price  of  280,000/.,  with  the  benefit  of 
certain  stipulations  in  £Eivour  of  the  Race- 
course Co.,  the  value  of  which  Mr.  Justice 
Farwell  finds  to  be  hothiug  like  70,000/. 
We  think  that  the  price  of  350,000/.  was 
one  which  the  Racecourse  Co.  did  not 
really  expect  to  get,  and  that  the  ofier 
made  by  the  letter  of  October  20,  1899, 
was  not  a  £edr  and  reasonable  one.  We 
also  think  that  it  was  not  the  duty  of  the 
Canal  Co.  to  make  a  counter-proposal. 
That  company  was  entitled  to  a  '*  refusal," 
which  we  agree  with  Mr.  Justice  Farwell 
in  thinking  imports  an  offer  on  the  part 
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of  the  Racecourse  Co.  In  our  judgment, 
the  evidence  shews  that  at  the  very 
moment  when  the  Racecourse  Co.  were 
offering  the  land  to  the  Canal  Co.  at 
350,000/.  the  Racecourse  Co.  had  deter- 
mined to  sell  to  the  Trafford  Park  Co.  for 
a  less  sum,  and  that  in  this  sense  the  offer 
made  by  the  letter  of  October,  1899,  was 
not  a  fair  and  reasonable  one.  The  con- 
trast of  figures  is  not  so  violent  as  in  the 
supposed  case  where  the  Racecourse  Co., 
for  the  purpose  of  freeing  themselves 
entirely  from  the  obligations  of  clause  3, 
offer  at  1,000,000/.,  and,  having  got  their 
freedom  by  the  continued  refusal  of  that 
offer,  subsequently  sell  at  100»000/. ;  but 
taking  the  consecution  of  events  here,  and 
the  range  of  prices  discussed  at  the  pre- 
vious negotiation  between  Davis  for  the 
Racecourse  Co.  and  Wallis  for  the  Canal 
Co.,  we  have  no  more  doubt  than  we 
should  have  had  in  the  supposed  case  but 
that  350,000/.  was  an  offer  made  at  a 
figure  which  was  above  the  price  which 
the  Racecourse  Co.  were  willing  to  take 
from  the  Trafford  Park  Co.,  and  we  do 
not  think  such  an  offer  is  an  offer  within 
the  meaning  of  clause  3,  whatever  con- 
struction is  put  upon  it.  We  think  that 
the  very  words  "  first  refusal "  in  clause  3 
import  that  the  price  at  which  the  Race- 
course Co.  give  the  Canal  Co.  the  "first 
refusal "  is  a  price  at  which  the  Race- 
course Co.  will  offer  the  land  to  other 
would-be  buyers  in  the  event  of  the  re- 
fusal of  the  Canal  Co.  to  buy  at  that  price. 
If  there  is  no  person  negotiating  a  pur- 
chase it  may  not  be  easy  to  prove  that  the 
price  offered  to  the  Canal  Co.  is  above  the 
price  which  the  Racecourse  Co.  are  willing 
to  take  from  persons  other  than  the  Canal 
Co. ;  but  whenever  this  can  be  proved,  it 
seems  to  me  that  there  is  no  real  offer, 
and  there  is  a  clear  infraction  of  the  right 
of  pre-emption  given  to  the  Canal  Co.  by 
clause  3.  In  the  present  case,  however, 
there  is  no  difficulty  of  proof 

Having  thus  disposed  in  the  negative  of 
the  question  whether  the  Racecourse  Co. 
did  give  the  Canal  Co.  a  "first  refusal" 
within  the  meaning  of  clause  3,  we  will 
now  -deal  with  the  question  whether  either 
of  the  alternative  conditions  occurred 
giving  rise  to  the  right  of  refusal.  The 
lands  do  not  seem  to  have  cecused  to  be 


used  as  a  racecourse,  and  therefore  one  must 
consider  the  second  alternative  condition— 
namely,  whether  the  lands  were  proposed 
to  be  used  for  dock  purposes.     We  do  not 
agree  with  Mr.  Justice  Farwell  that  the 
words  "should  the  aforesaid  lands  and 
hereditaments  be  at  any  time  proposed  to 
be  used  for  dock  purposes  "  include  a  pro- 
posal 80  to  use  the  lands  by  the  Ship 
Canal  Co.    We  think  that  the  proposal 
must  be  by  the  Racecourse  Co.,  their  suc- 
cessors, or  assigns — in  other  words,  by  & 
possible  competitor  in  the  dock  businessr. 
But  this  is  not  very  important,  except  as< 
bearing  on  the  construction  of  the  clause,, 
because  we  agree  with  Mr.  Justice  Farwell 
that  within  the  meaning  of  this  clause 
the  Trafford  Park  Co.  proposed  before  and 
at  the  time  of  the  contract  of  sale  entered 
into  between  themselves  and  the  Race- 
course Co.  to  use  the  land  for  dock  pur- 
poses.    The  Trafford  Park  Co.,  who  were  . 
negotiating  the  purchase    of    the  land, 
proposed   to  use  it,  and  the  Racecourse 
Co.  proposed  to  sell  it  for  that  purposa 
This  being  so,  the  Canal  Co.  be<^me  en- 
titled to  a  "  first  refusal "  ;  and  whatever 
those  words  may  mean  the  Canal  Co.  in- 
our  opinion  have  not  had  a  *'  first  refusal" ; 
for  if  one  takes,  as  we  have  done  in  this 
judgment,  the  construction  of  clause  3 
most  favourable  to  the  defendants,  the 
Racecourse  Co.,  on  the  happening  of  either 
of  the  alternative  conditions  came  under 
tbe  obligation  to  make  a  fair  and  reason- 
able offer  to  sell  the  lands  to  the  Canal 
Co.,  and  this,  in  our  opinion,  for  reasons 
which  we  have  already  given,  the  Race- 
course Co.  have  never  done.     If,  on  the 
other  hand,  clause  3  means  that  the  right 
of  "first  refusal''  is  not  to  arise  until 
some  person  or  company  other  than  the 
Ship  Canal  Co  makes  an  offer  acceptable 
to  the  Racecourse  Co.  and  that  the  Race- 
course Co.  will  then  come  under  an  obli- 
gation to  offer  the  land  at  the  same  price 
to  the  Canal  Co.,  it  seems  clear  that  the 
Racecourse  Co.  have   not  done  so.    In 
either  case  the  fact  that  the  Racecourse 
Co.   offered  and  sold  the  lands  to  the 
Trafford  Park  Co.  at  a  less  price  than  that 
at  which  they  offered  the  lands  to  the 
Canal  Co.  seems  conclusive.     The  offer  to 
the  Ship  Canal    Co.  was  not  fair  and 
reasonable,  because  the  Racecourse  C(h 
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were  wiUmg  at  the  very  time  of  the  oflTer 
to  take  a  less  price  from  the  Trafford  Park 
Co.,  and  alternatively  the  Ship  Canal  Co. 
never  had  the  refusal  of  the  offer  made 
by  the  Eacecourse  Co.  to  the  Trafford 
Park  Co. 

We  have  already  said  that  we  agree 
with  Mr.  Justice  Farwell  that  the  value 
of  the  option  to  the  Racecourse  Co.  to 
take  land  of  the  Trafford  Park  Co.  for  a 
racecourse  is  not  sufficient  to  account  for 
the  70,000^,  the  difference  between  the 
cash  price  at  which  the  Racecourse  Co. 
offered  the  land  to  the  Ship  Canal  Co. 
and  the  cash  price  at  which  they  'ac- 
tually sold  to  the  Trafford  Park  Co.  We 
agree  with  Mr.  Justice  Farwell  that  there 
is  no  evidence  that  the  option  was  any- 
thing like  the  value  alleged.  We  do  not 
decide  that  the  Racecourse  C5.  could  only 
negotiate  with  the  Traffoi*d  Park  Co. 
for  an  exclusively  cash  price;  but  we 
do  decide  that,  even  if  the  Racecourse  Co. 
could  negotiate  for  a  mixed  price,  yet  the 
cash  price  at  which  they  offer  the  land  to 
the  Ship  Canal  Co.  for  acceptance  or  re- 
fusal must  not  exceed  the  total  of  the  cash 
price  at  which  they  have  offered  the  land 
to  the  third  person  pliu  the  reasonable 
cash  value  of  the  option  which  they  take 
as  part  of  the  purchase-price.  • 

It  only  remains  now  to  deal  with  a 
few  objections  to  Mr.  Justice  FarwelFs 
judgment  which  were  urged.  First,  it 
was  urged  before  us  that  the  agreement 
in  clause  3  was  void  for  remoteness  or 
uncertainty.  We  think,  for  the  reasons 
given  by  Mr.  Justice  Farwell,  that  every 
clause  of  the  agreement  has  statutory 
validity,  and  that  no  objection  can  be 
taken  on  that  score. 

Then  it  was  objected  that  clause  3 
could  not  be  enforced  against  the  Trafford 
Park  Co.,  who  are  only  alienees  of  the  land. 
Mr.  Justice  Farwell  thought  that  clause  3 
created  an  interest  in  land,  and  that  this 
objection  could  be  thus  answered.  We 
do  not  thiuk  that  clause  3  does  create  an 
interest  in  land,  nor  do  we  think  that 
there  is  anything  in  the  decisions  in  Tulk 
V.  Moxhay  [1848]®  or  in  London  and 
C&wnJty  Banking  Co,  v.  LetvU*  which 
gets  over  the  objection.  It  seems,  how- 
ever, from  the  decision  in  WiUmott  v. 
(6)  18  L.  J.  Ch.  83  ;  2  Ph.  774. 


Barber  [l88o]  ^  that  the  Trafford  Park 
Co.  could  not  obtain  specific  performance 
of  a  contract  for  sale  and  purchase  of  land, 
if  such  sale  would  be  a  breach  of  a  prior 
contract  with  a  third  person  ;  and  it  seems 
to  us  to  follow  that  we  ought  to  treat  this 
case  on  the  basis  of  an  action  to  restrain 
a  breach  of  a  contract  threatened  to  be 
carried  out  in  pursuance  of  a  subsequent 
contract  by  the  defendant  with  a  third 
person  having  full  knowledge  of  the  first 
contract.  This  seems  to  bring  the  case 
within  the  principle  of  Lumley  v.  Wagner 
[i852].*  The  contract  here  to  give  the 
Ship  Canal  Co.  the  "first  refusal"  in- 
volves a  negative  contract  not  to  part 
with  the  land  to  any  other  person  without 
giving  that  first  refusal.  If  the  action 
had  ^en  brought  against  the  Racecourse 
Co.,  the  party  to  the  contract,  alone, 
the  injunction  asked  for  could  not  have 
been  granted  without  affecting  the  rights 
and  interests  of  the  Trafford  Park  Co. 
They  are  necessary  parties  to  the  action, 
just  as  Mr.  Gye  was  a  necessary  party  to 
the  action  of  Lumley  v.  Wagner ^^  for  to 
grant  the  injunction  in  that  case  was  to 
prevent  Miss  Wagner  from  carrying  out 
her  contract  to  sing  at  Mr.  Gye's  opera- 
house;  and  if  the  defendant,  thus 
brought  in,  comes  and  insists  on  his 
right  to  have  the  second  contract  carried 
out,  I  do  not  see  why  the  injunction 
should  not  be  gi^anted  against  him. 
Meathcote  v.  I^orth  Staffordshire  Railway  ^ 
was  cited  to  us  to  shew  that  no  injunction 
could  be  granted  against  the  third  person 
in  such  a  case,  but  so  it  was  cited  in 
Lumley  v.  Wagner  ^  with  the  same  object, 
but  Lord  St.  Leonards,  nevertheless, 
granted  the  injunction  against  Mr.  Gye. 

There  are  only  two  more  objections  to 
mention  :  one  is  that  it  is  said  that,  if 
the  agreement  for  the  sale  of  the  race- 
course to  the  Trafford  Park  Co.  is  carried 
out,  the  plaintiffs  will  not  be  hurt, 
because  the  contract  of  sale  is  expressly 
subject  to  their  rights.  But  the  answer 
to  this  is,  on  the  question  of  the  amount 
of  compensation  to  be  paid  on  compulsory 
purchase,  it  may  make  a  great  difference  to 
the  Ship  Canal  Co.,  who  are  the  claimants. 
Then  it  is  said  that  the  plaintiffs  could 

(7)  49  L.  J.  Ch.  792  ;  16  Ch.  D.  96. 

(8)  21  L.  J.  Ch.  898 ;  1  De  G.  M.  &  G.  604. 


Digitized  by 


Google 


474 


CHAKCEBT  DIYIfilON. 


[IMI 


Manchestbb  Ship  Canal  Co.  v.  MANCHBsrFEE  Bacbcoubsb  Co.,  App. 


not  insist  on  the  first  refuaal,  because 
tkejr  could  not  buy  without  taking  fresh 
statutory  powers.  It  seems  to  us  that 
the  answer  to  this  le  that  all  the  parties 
to  the  contract  were  perfectly  well  aware 
of  this  at  the  time  when  the  contract 
was  made. 

For  the  reasons  ^ich  we  have  given 
we  think  the  judgment  of  Mr.  Justice 
Farwell  ought  to  be  affirmed. 

Appeal  dismissed. 

Solicitors — Ashwell,  Browning  U  Tntin,  afirents 
for  Ashwell  &  Tuttn,  Nottingham  and  Man- 
chester, for  Trafford  Park  Estates  CJo. ;  L.  W. 
Byrne,  agent  for  Taylor,  Kirkman  &  CoUey, 
Manchester,  for  Manchester  Racecourse  Co.  ; 
Ornndy,  Kershaw,  Samson  k.  Co.,  for 
plaintifiEs. 

IBeported  hy  A.J,  HaU,  Esq,, 
Barri^er-at  •  Lam, 


[IN  THB  COURT  OP  APPEAL.] 
BiGBY,  L.J.     ^ 

Collins,  L.J.    I         „. .„    r 

Stirling,  L. J.  I        belham,  /«r6; 

1901  r       ^^^^^^^^  ^«  YATBS. 

April  16.     J 

Administration — Right  of  Retainer — 
Crsditor  Administrator  —  Administration 
Bond — "  Not  undtdy  preferring  J^ 

Under  an  administration  bond  entered 
into  by  a  creditor  administrator  with  a 
condition  thai  he  ^^do  well  and  truly  ad- 
minister etccording  to  law  (thai  is  to  say) 
do  pay  aU  and  singular  the  debts  which  he 
(^  deceased)  did  owe  at  his  decease  in  a 
due  course  of  administration  rateaUy  and 
proportionably  and  according  to  ike 
priority  acquired  by  law  and  not  undtdy 
preferring  his  own  debt  or  the  debts  of  any 
other  of  the  creditors  of  the  send  deceased 
by  reason  of  his  being  an  administra- 
tor, ,  ,"  the  administrator  is  not  pre- 
dudedfrom  exercising  his  right  ofretcnner 
in  respect  of  dd>ts  due  to  himself  from  the 
deceased, 

Davies  v.  Parry  (68  L.  J.  Ch.  346; 
[1899]  1  Ch.  602)  approved. 

Appeal  from  a  decision  of  Joyce,  J. 
J.  £>.  Belham  died  intestate  on  October 
26,  1898,  and  letters  of  administration  of 


his  personal  estate  and  effects  were  on 
November  25, 1898,  granted  to  the  defoi- 
dant  Yates,  who  was  a  creditor  of  the 
deceased.  The  condition  of  the  adminis- 
tration bond  contained  this  clause: 
that  the  administrator  '^  do  well  and  tndy 
administer  "  the  estate  and  effects  of  the 
deceased  ''according  to  law  (that  is  to 
say)  do  pay  all  and  singular  the  debts 
which  he  did  owe  at  his  decease  in  a  due 
course  of  administration  rateably  and  pro- 
portionably  and  according  to  the  priority 
acquired  by  law  and  not  unduly  prefer- 
ring his  own  debt  or  the  debts  of  any 
other  of  the  creditors  of  the  said  deceased 
by  reason  of  his  being  an  administrator  as 
aforesaid." 

On  January  25,.  1899,  the  plaintiff  took 
out  an  originating  summons  on  behalf  of 
himself  and  all  other  the  creditors  of  the 
deceased,  asking  for  the  administration  oi 
the  real  and  personal  estate  oi  the  de- 
ceased. On  February  22,  1899,  an  ad- 
ministration wder  was  made  by  Keke- 
wich,  J.,  directing  the  usual  accounts  and 
enquiries.  The  Master  made  his  certifi- 
cate, dated  January  17,  1901,  whereby  he 
certified  that  the  total  debts  of  the  de- 
ceased amounted  to  3,350^.  lOs.,  which 
sum  included  a  sum  of  957^.  Is,  M.  doe  to 
the  defendant  the  administrator;  and 
that  the  outstanding  personal  estate  of 
the  deceased  consisted  of  a  sum  of 
452Z.  Is,  10(2.  on  deposit  and  in  Court 
to  the  credit  of  the  action,  and  a  sum 
of  514^.  6«.  8c{.  cash  balance  due  from 
the  defendant  on  account  of  personal 
estate. 

The  defendant  claimed  to  exercise  his 
right  of  retainer  as  administrate  in 
respect  of  his  own  debt. 

The  plaintiff  moved  in  the  Probate 
Division  that  the  bond  might  be  varied 
by  striking  out  the  word  *' unduly,"  or 
that  the  bond  might  be  otherwise 
altered  so  as  to  carry  out  the  true  intent 
and  meaning  of  the  words  of  the  bond, 
and  to  secure  the  rateable  and  equal  dis- 
tributi(»L  of  the  assets  among  the  credi- 
tors generally  without  preferring  or  giring 
advantage  to  the  defendant  as  administra- 
tor or  otherwise;  or  in  the  alternative 
that  the  administration  already  granted 
to  the  defendant  might  be  revoked,  and 
that  administration  might  be  re-issued  to 
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the  plaintiff  or  to  some  other  creditor 
irQIiDg  to  gire  such  a  bond. 

The  motion  came  before  Gorell  Barnes, 
J.,  on  February  12,  when  he  reserved 
judgment.  He  delivered  judgment  on 
March  8,  when  he  refused  to  make  any 
order  on  the  motion.  He  considered 
himself  bound  by  the  decision  of  Romer,  J., 
in  DavtM  v.  Fairry  [1899],^  that  an  ad- 
nonistration  bond  in  the  form  of  the  bond 
in  the  present  case  did  not  deprive  a 
creditor  administrator  of  his  right  of  re- 
tainer ;  but  he  expressed  some  doubt  as 
to  it,  and  he  gave  reasons  why  in  his 
opinion  a  Court  of  Appeal  might  take  a 
different  view  of  a  bond  in  that  form  as 
regards  the  question  of  retainer — Bdham, 
In  re;  Richardea  v.  Yates  [l90l].*  On 
March  28, 1901,  the  administration  action 
came  on  on  further  consideration  before 
Joyce,  J.,  and  he  declared  that  the  defen- 
dant was  entitled  to  retain  the  sumsof  452if. 
7».  lOrf.  and  514^.  6#.  8cJ.,  in  payment  of 
his  debt.  He  said  that  he  agreed  with 
the  decision  of  Romer,  J.,  in  Davies  v. 
Parry, ^  The  words  of  the  bond  were 
"  not  unduly  preferring,"  not  "  not  pre- 
ferring at  all,"  and  all  that  the  adminis- 
trator was  debarred  from  was  "  unduly  " 
preferring — that  is,  he  was  not  to  retain 
as  against  a  debt  of  a  higher  degree. 

T^e  plaintiff  appealed. 

Griffith  Janes  tiud  Morgan  Oriffith-Jtmeej 
for  the  appellant. — The  intention  of  the 
Probate  Court  clearly  is  that  personal 
representatives  should  not  be  able  to 
prefer  their  own  debts  to  others — Bracken- 
bfjiry,  In  the  goods  of  [1877]  '  Romer,  J., 
in  Davies  v.  Parry, ^  has  decided  that  that 
intention  has  not  been  carried  out  by  the 
present  form  of  bond ;  but  Gorell  Barnes,  J., 
is  evidently  of  the  contrary  opinion.  The 
point,  therefore,  remains  for  this  Court. 
Romer,  J.,  attached  importance  to  the 
word  "  unduly "  ;  but  to  say  that  that 
one  word  is  to  defeat  the  known  intention 
of  the  Court  is  a  very  narrow  construc- 
tion. There  are  other  controlling  words, 
"rateably  and  proportionably,"  and  full 
effect  must  be  given  to  them.  The  word 
^'  unduly  "  cannot  have  been  inserted  to 

(1)  68  L.  J.  Ch.  346 ;  [1899]  1  Ch.  602. 

(2)  84  L.  T.  300 ;  17  Times  L.  R.  340. 

(3)  46  L,  J.  P.  42  ;  2  P.  D.  272. 


prevent  misappropriation  of  the  money  or 
preferring  simple  contract  to  specnJty 
creditors.  It  was  not  required  for  that. 
An  administrator  is  a  mere  creature  of 
the  Court,  and  has  no  inherent  right  of 
retainer.  He  <mly  takes  subject  to  such 
conditions  as  the  Court  chooses  to  impose 
upon  him.  The  whole  intent  of  the  bond 
must  be  looked  at.  A  right  of  retainer 
may  be  lostStahisehmidt  v.  LefU  [l853V 

Ingpen^  K.C,  and  Whinney^  for  tne 
administrator. — There  is  no  question  that 
the  right  of  retainer  exists  unless  the 
administrator  has  before  the  grant  of 
administration  given  it  up.  The  Court 
can  refuse  to  make  the  grant  unless  it  is 
given  up,  but  that  was  not  done  in  the 
present  case ;  and  there  are  no  words  in 
the  bond  which  amount  to  a  contract  not 
to  exercise  the  right.  The  condition  of 
the  bond  is  that  the  administrator  ^'  do 
well  and  truly  administer  according  to 
law,''  and  all  that  follows  is  merely  an 
explanation  and  amplification  of  that. 
He  must  not  retain  unduly — that  is,  he 
must  not  retain  against  creditors  of  a 
higher  degree— Wilson  v.  GoxweU  [l883].' 
The  effect  of  the  expression  "  unduly  pre- 
ferring'' has  been  fully  explained  in 
Davies  v.  Parry ^"^  and  by  Joyce,  J.,  in  the 
present  case. 

[Collins,  L.J. — Do  the  words  "rate- 
ably  and  proportionably "  add  anything 
to  the  duty  of  the  administrator?] 

No.  After  an  administration  decree 
the  executor  or  administrator  must  ad- 
minister rateably.  He  cannot  prefer 
creditors,  but  he  may  retain  his  own  debt, 
notwithstanding  the  decree — Nunn  v. 
Barlow  [1824].®  If  the  word  "unduly" 
were  left  out  of  the  bond  the  administra- 
tion would  not  be  according  to  law,  though 
it  might  be  according  to  an  arrangement. 

Griffith  Jofues  replied. 

RiOBY,  L.  J. — I  am  of  opinion  that  the 
decision  arrived  at  by  the  learned  Judge 
is  right,  and  ought  to  be  affirmed.  No 
doubt  one  can  see  that  there  is  reason  for 
wishing  perhaps  that  the  law  was  simpler, 
and  that  the  mere  fact  that  a  man  had 
obtained  the  right  to  administer  should 

(4)  ]  Sm.  fe  G.  415. 

(6)  52  L.  J.  Ch  975  ;  23  Ch.  D.  764. 

(6)  2  L.  J.  (0.8.)  Ch.  123 ;  I  Sim.  &  8.  688. 


Digitized  by 


Google 


476 


CHANCERY  DIVISION. 


[19W 


Belhau,  In  be,  App. 

not  always  give  him  the  right  if  money 
be  owing  to  him  from  the  deceased  to 
retain  part  of  the  assets  in  respect  of  his 
debt,  but  that  is  beyond  the  case.  If 
there  is  plenty  of  money,  and  no  trouble, 
people  will  insist  upon  their  rights, 
and  any  one  would  agree  that  what- 
ever moneys  there  are  should  be  divided 
among  the  creditors.  That  is  right 
enough,  but  there  are  plenty  of  cases 
where,  if  the  right  of  retainer  is  exercised, 
no  other  debts  would  be  paid  at  all. 
That  may  be  the  rule,  but  it  is  by  no 
means  a  desirable  one.  However,  it  would 
be  the  general  rule  in  such  cases. 

I  agree  with  Mr.  Justice  Joyce,  who 
decided  that  in  the  absence  of  any  other 
rule  the  rights  of  the  administrator  must 
prevail,  and  that  the  administrator  in 
this  case  is  entitled  to  payment  of  his 
own  debt  in  preference  to  the  other  debts. 

Collins,  L.  J. — I  am  of  the  same  opinion. 
I  think  that  the  point  was  in  substance 
decided  in  Nunn  v.  Barlowy^  which  has 
been  followed  in  a  number  of  other  cases, 
as  Mr.  Justice  Homer  pointed  out.  It 
was  decided  in  that  case  that,  notwith- 
standing an  administration  decree,  the 
administrator  keeps  his  right  of  retainer. 
That,  as  it  seems  to  me,  when  analysed, 
decides  the  whole  point  in  this  case.  The 
administration  bond  does  this  :  it  writes 
at  large  that  which  is  contained  in  an 
ordinary  administration  decree — that  is, 
the  obligation  to  administer  rateably  and 
proportionably  and  according  to  priority. 
If  that  be  so,  and  if  these  words  are  in 
the  ordinary  administration  decree,  Nunn 
V.  Barlow  ^  distinctly  decides  that  that  is 
not  incompatible  with  the  legal  right  of 
the  administrator  to  retain  his  debt.  If 
that  is  conceded,  it  disposes  of  the  whole 
point  upon  which  Mr.  Justice  Gorell  Barnes 
relied  in  differing  from  the  view  of  Mr. 
Justice  Romer,  as  Mr.  Justice  Gorell  Barnes 
said  that  in  his  view  Mr.  Justice  Romer 
had  not  sufficiently  considered  the  effect 
of  the  words  "rateably  and  proportion- 
ably."  That  being  so,  these  words,  being 
as  they  are  inherent  in  the  ordinary 
administration  decree,  add  nothing  to 
what  is  written  at  large  in  the  bond 
signed  by  the  administrator.  So  we  have 
got  to  this — that  unletis  the  bond  can  be 


construed  as  a  waiver  by  the  adminisfcra- 
tor  of  the  right  which  he  would  otherwise 
have,  he  retains  that  right.  It  seems  to 
me  that  by  merely  writing  out  at  large 
what  is  already  in  an  administration 
decree  the  administrator  does  not  lose  his 
right  of  retainer. 

In  my  opinion,  the  decision  of  Mr. 
Justice  Homer  is  amply  justified  by  the 
previous  decisions,  and  the  opinion  of  Mr. 
Justice  Gorell  Barnes  cannot  be  sustained. 
The  appeal  from  Mr.  Justice  Joyce  must  be 
dismissed. 

Stiblino,  L.  J. — I  am  of  the  same  opi- 
nion. Mr.  Justice  Romer,  in  decidiDg 
the  case  of  Daviea  v.  Parry ^^  refers  to  the 
terms  of  the  bond  which  imposes  upon 
the  administrator  the  duty  of  paying  the 
debts  rateably  and  proportionably  and 
according  to  the  priority  required  by  law. 
Now  upon  that  he  remarks  that  the 
administrator  is  not  prohibited  absolately 
from  preferring  his  own  debt.  AH  tht^ 
he  is  prohibited  from  is  from  "  unduly " 
preferring.  What  does  that  mean? 
Clearly  it  means  that  he  cannot  pay  his 
own  debt  before  any  debt  which  in  law 
ought  to  be  paid  before  it.  That  would 
be  an  undue  preference.  But  then  it  is 
said  that  it  would  be  undue  preference  if 
he  paid  his  own  debt  before  those  of 
equal  degree  with  his  own.  That  Mr. 
Justice  Romer  did  not  see.  Neither  do 
I.  The  right  of  retainer  which  it  is 
sought  to  enforce  here  is  given  to  the 
legal  personal  representative  by  reason  of 
this — that  he  being  at  once  creditor  and 
legal  personal  representative,  he  is  unable 
to  sue  himself,  so  he  is  entitled  to  use  the 
assets  that  come  to  his  hands  to  meet  his 
own  debt.  I  cannot  say  that  that  is 
undue  preference  within  the  meaning  of 
the  bond.  I  think,  therefore,  that  the 
decision  of  the  Judge  in  the  Court  below 
is  right. 

Appeal  dismiued. 

Solicitors — Woosnam  &  Smith,  agents  for  Smith 
&  Da  vies,  Aberystwith,  for  appellant;  H.  B. 
Worrell  Sc  Son,  for  respondent. 

[Rrjforted  by  A.  J,  HaU,  &^'r 
Barrister'Ot-Zaw, 
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[IN  THE    COURT   OF    APPEAL.] 

TATLOB  V, 
BiGBT,  L.J. 

Vaughan  Williams,  L.J, 

SnsLiNO,  L.J. 

1901. 

Peb.  8, 11, 12, 18. 

April  1. 


LONDON  AND 
COUNTY  BANK- 
ING GO. 
(LONDON  AND 
COUNTY  BANK- 
ING CO.  V. 
NIXON. 


Mortgage — Priorities — Trust — Fraud  of 
Trustee — Legal  JEstate — Relation  Back — 
Notice^Conveyanoing  Act,  1882  (45  ik  46 
Vict,  e,  39),  *.  3. 

An  equitable  mortgagee,  who  lias  made 
on  advcmoe  unthout  notice  of  a  prior 
equitable  title,  cannot  gain  priority  by 
getting  in  the  legal  estate  if  at  the  time 
when  he  so  gets  it  in  he  has  notice  that  it 
is  held  on  an  express  trust  in  favour  of 
persons  who  assert  a  claim  to  the  property. 

A  person  who  on  being  appointed  a 
trustee  of  property  requires  and  obtains  a 
transfer  of  the  legal  estate  in  that  property 
from  his  co-trustee  to  himself  and  the  co- 
trustee jointly,  becomes  apurcha^serfor  valus 
of  the  property,  inasmueh  as  he  gives  up  a 
right  of  action  against  the  co-trustee  for 
the  property. 

Thomdike  v.  Hunt  (28  L.  J.  Ch.  417  ; 
3  De  G.  <fe  J.  563)  and  Taylor  v,  Blake- 
lock  (55  L.  J.  Ch.  97 ;  32  Ch.  D.  560) 
followed. 

Where  one  of  two  trustees  is  a  solicitor^ 
the  lay  trustee  on  a  transfer  of  property  to  the 
twovnllnot  be  affected  with  notice  of  a  prior 
equitable  interest  known  to  the  solicitor 
trustee  by  reason  of  a  previous  independent 
transaction,  and  fraudulently  concealed  by 
him,  if  such  prior  interest  would  not  have 
been  disclosed  if  an  independent  solicitor 
had  been  employed  on  behalf  of  the  trustees 
and  had  made  reasonable  enquiries  and 
inspections. 

Where  the  relationship  between  an 
equitable  incmnbrancer  and  the  person  in 
possession  of  the  title-deeds  to  property  is 
not  merely  thcU  of  mortgagee  and  mortgagor, 
but  is  of  a  fiduciary  nature  (for  example, 
of  cestui  que  trust  and  trustee,  or  of  client 
and  solicitor),  the  equitable  incumbrancer 
will  not  be  deprived  of  his  priority  by 
reason  of  the  improper  acts  of  Hie  person 
entrusted  with  the  deeds,  so  long,  at  all 
eventSf  as  the  incumbrancer  has  no  ground 


to  suppose  any  want  of  good  faith  on  the 
pctrt  of  that  person. 

Shropshire  Union  Railways  and  Canal 
Co.  V.  Reg.  (45  L.  J.  Q.B.  31 ;  L.  R. 
7  H.L.  496)  and  Yernon,  Ewens  <fe  Co., 
In  re  (56  L.  J.  Ch.  12 ;  33  Ch.  D.  402), 
applied. 

A  purchaser  for  value  without  notice  is 
entitled  to  the  priority  conferred  by  the 
legal  title  not  only  where  he  has  actually 
got  it  in,  but  also  where  he  has  a  better 
right  to  call  for  it ;  for  instance,  if  he 
procures  at  the  time  of  his  purchase  the 
person  in  whom  the  legal  title  is  vested  to 
declare  himself  a  trustee  for  the  purchaser, 
or  even  to  join  as  party  in  a  conveyance  of 
the  equitable  interest. 

These  were  three  appeals  from  Far- 
well,  J.,  which  raised  questions  of  priority 
between  three  sets  of  claimants — namely, 
the  trustees  of  two  marriage  settlements 
and  the  London  and  County  Bank — to 
four  mortgages  for  sums  amounting  to 
1,400^.,  which  were  originally  made  in 
favour  of  one  Frederick  Talbot  Tasker,  a 
solicitor,  who  had  absconded  after  dealing 
with  the  mortgages  in  such  a  way  as  to 
give  rise  to  the  present  contest. 

The  facts  as  established  in  the  Court  of 
Appeal  differed  in  important  respects  from 
those  on  which  the  case  was  dealt  with  in 
the  Court  below,  and  were  as  follows : 

On  February  14,  1882,  Tasker  advanced 
out  of  his  own  moneys  to  Richard  Ward 
the  sum  of  1,400^,  on  the  security  of  four 
indentures  of  mortgage,  by  which  each  of 
four  leasehold  houses,  known  as  Nos.  14, 
15,  16,  and  18  Park  Terrace,  Kensal 
Green,  was  assured  by  way  of  sub-demise 
to  Tasker  as  security  for  350/.  and  interest 
at  5  per  cent. 

In  December,  1889,  F.  J.  Tasker  and 
Charles  William  Chubb  were  trustees  of  a 
settlement,  dated  April  12,  1850,  and 
made  on  the  marriage  of  a  Mr.  R.  T. 
Brockman  (hereafter  referred  to  as  "  the 
Brockman  settlement '').  In  that  capacity 
Tasker  received  on  behalf  of  himself  and 
his  co-trustee  a  sum  of  l,000t,  which  had 
been  invested  on  a  mortgage  given  by 
Messrs.  King  &  Brown,  who  had  paid  it 
off.  Tasker  appeared  to  have  applied  to 
his  own  use  7002.,  part  of  this  sum.  In 
respect  of  it  he  paid  to  the  beneficiaries 
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under  the  Brock  man  settlement  the  half- 
yearly  sum  of  \1L  IO9.  (less  income  tax) 
by  way  of  interest  In  Tasker's  books  of 
account,  under  the  heading  '*  Trustees  of 
B.  T.  Brockman  Income  Account,"  the 
interest  on  the  1,000Z.  lent  to  King  4k 
Brown  was  entered  half-yearly  down  to 
February,  1889,  "  By  ^  year's  interest 
1,000;.  King  &  Brown,"  Opposite  the 
last  entry  of  this  kind  was  a  pencil  memo- 
randum "  now  700Z.  Ward."  Subsequently 
to  1889  the  half-yearly  payments  of  in- 
terest were  entered  in  most  cases,  "  By 
i  year's  interest  on  700^.  Ward,"  though  in 
the  year  1891  the  entries  were, "  By  \  year's 
interest  on  7002."  Some  of  the  earlier 
entries  were  open  to  suspicion,  as  altera- 
tions had  been  made  in  them ;  but  those 
made  in  1893  and  following  years  did  not 
fall  within  this  observation.  Far  well,  J., 
held  that  although  Tasker  executed  no 
formal  declaration  of  trust,  and  still  less 
any  legal  assignment  of  the  mortgages  or 
any  of  them,  nevertheless  these  entries 
established  that  previously  to  1895  Tasker 
had  appropriated  700/.,  part  of  the  mort- 
gage debt  of  1,400/.  due  to  himself  from 
Ward,  to  answer  the  700Z.  which  he  had 
taken  from  the  Brockman  settlement 
funds.  It  did  not  in  the  view  of  the 
Court  of  Appeal  appear  that  this  appro- 
priation was  ever  communicated  by  Tasker 
to  his  co-trustee,  Mr.  C.  W.  Chubb. 
Further,  they  thought  there  was  no 
evidence  that  the  appropriation  was  com- 
municated to  any  of  the  beneficiaries 
previously  to  1896 ;  but  in  that  year  it 
certainly  became  known  to  one  of  them, 
Mr.  Brockman,  a  solicitor,  who  acted  on 
behalf  of  the  others.  AH  these  bene- 
ficiaiies  were  in  1889  and  subsequently 
8ui  juris  and  entitled  to  absolute  interests 
in  possession  in^  the  trust  funds.  Mr. 
Brockman  made  no  enquiries  on  the  sub- 
ject of  this  700Z.  mortgage,  and  the  ex- 
planation he  gave  was,  ^^  I  did  not  suspect 
anything  wrong  and  I  had  no  occasion  to. 
It  was  the  trustees'  responsibility  and  I 
did  not  think  there  was  anything  wrong." 
It  was  to  be  inferred  that  Mr.  Brockman 
did  nothing  to  relieve  either  trustee  from 
any  responsibility  he  had  incurred. 

In  December,  1889,  Tasker  and  John 
Elarslake  Blake  were  trustees  of  another 
settlement  dated  April  18, 1873,  and  made 


on  the  marriage  of  William  Tasker  (here- 
after referred  to  as  '*  the  Talker  settle- 
ment ").  Blake  died  on  July  18, 1890,  and 
thenceforth  until  February,  1895,  Tasker 
was  sole  trustee  of  this  settlement.  In 
that  month  Mr.  Samuel  Nixon  was  applied 
to  to  become  co-trustee  with  Mr.  Ta^er 
of  the  Tasker  settlement. 

Thereupon  Mr.  Nixon  enquired  what 
the  funds  subject  to  the  trusts  were,  and 
Tasker  furnished  hioa  with  a  list  in  which 
he  ixkcluded  as  one  of  the  in  vestments' 
'*  l,400iL  lent  to  Mr.  Ward  on  mortgage 
of  houses  in  Park  Terrace,  Kensal  Road.'* 
Nixon  subsequently  went  to  Tasker's  office 
to  see  the  securities  for  this  sum«  and  had, 
produced  to  him  the  four  leases  and  mort- . 
gages ;  and  he  required  that  these  should 
be  transferred  into  the  joint  names  of 
Tasker  and  himself.  It  was  proved  before 
the  Court  of  Appeal  by  the  evidence  of 
Charles  Henry  Gingell,  a  clerk  of  Tasker's, 
that  transfers  of  the  mortgages  were  pre- 
pared accordingly  and  were  executed  by 
Tasker.  The  transfers  had  been  searched 
for  and  could  not  be  found;  but  completed 
drafts  of  them  were  produced,  and  in  the 
view  of  the  Court  of  Appeal  the  mortgages 
were  legally  transferred  to  and  became 
vested  in  Tasker  and  Nixon  as  joint 
tenants.  The  above  evid^M^  as  to  these 
transfers  was  not  given  before  Farwell,  J., 
on  the  hearing  of  Taylor  v.  London  amd 
CourUy  Bcmking  Co, 

The  appointment  of  Nixon  as  trustee 
of  the  Tasker  settlement  bore  date  Feb- 
ruary 25, 1895,  but  appeared  to  have  been 
executed  later.  The  transfers  were  exe- 
cuted in  June,  1895.  All  this  took  place 
befcnre  the  appropriation  in  favour  of  tibe 
Brockman  settlement  was  communicated 
to  the  beneficiaries. 

The  leases  and  mortgages  remained  in 
the  possession  of  Tasker,  who  in  August, 
1897,  deposited  them  with  the  London 
and  County  Bank  by  way  of  security. 
He  also  executed  an  instrument  under 
seal  dated  August  14, 1897,  on  a  printed 
form,  which  on  the  lace  of  it  appeared  to 
be  one  used  by  the  bank  where  security  is 
given  by  a  single  member  of  a  firm  for 
the  debt  of  the  firm,  but  so  as  to  cover 
also  the  private  account  of  tiie  partner 
giving  the  security.  It  be;gan  by  a  de- 
claration  that    the  person  signing    the 
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document  had  deposited  tbe  deeds  and 
docaBMQts  mentioiied  in  the  schedule 
thereto  as  a  seourity  for  the  payment  of 
all  moneys  for  the  time  heing  doe  or 
owing  to  the  bank  from  the  partnwship 
of  [here  followed  a  blank]  or  from  himself 
individiially.  In  the  present  case  the 
blank  was  filled  up  with  the  name  of 
Talbot  &  Tasker,  being  that  of  the  firm  of 
solicitors  of  which  Tasker  was  a  member. 
The  deeds  mentioned  in  the  schedule  in- 
dnded  the  four  leases  and  mortgages  of 
the  four  houses  in  Park  Terrace,  Kensal 
Green.  The  document  proceeded  as 
follows : 

''And  by  this  deed  I  chai^  all  my 
present  and  future  estate  aikl  interest 
both  legal  and  equitable  in  all  the  here-  - 
ditaments  and  other  property  oompnsed 
in  the  said  deposited  deeds  and  documents 
and  all  money  which  may  or  but  for  these 
presents  might  become  payable  to  me  or 
my  representatives  or  assigns  by  virtue  of 
any  sale  further  mortgage  or  charge  which 
I  or  any  person  claiming  under  me  may 
make  of  or  on  the  same  or  any  part  thereof 
or  interest  therein  with  payment  of  the 
said  moneys  on  demand  And  I  declare 
t^t  you  shall  accordingly  be  deemed 
mortgagees  under  this  deed  of  ail  the  said 
premises  hereby  charged  And  I  under- 
take that  I  and  all  other  necessary  par- 
ties (if  any)  will  on  any  request  for  this 
purpose  to  be  addressed  and  sent  to  me  in 
manner  aforesaid  make  execute  and  deliver 
to  you  or  to  such  person  or  persons  as 
you  may  appoint  such  further  valid  legal 
or  other  mortgage  or  mortgages  by  deed 
OT  otherwise  of  the  premises  hereby 
charged  as  you  may  require  And  that 
every  such  mortgage  shall  be  prepared  by 
your  solicitors  at  my  expense  and  shall 
contain  such  expressed  and  implied  cove- 
nants powers  and  provisions  as  your  said 
solicitors  shall  think  proper  including  a 
provision  that  the  mortgagees'  powers  and 
nghts  shall  be  exercisable  immediately 
i^fcer  any  such  demand  as  aforesaid  And 
I  dedare  that  in  the  meantime  you  shall 
Inve  and  may  exercise  at  any  time  after 
any  such  demand  and  without  any  further 
notice  to  or  de&ult  by  me  or  any  person 
claiiaing  under  me  such  power  of  seJe  and 
other  powers  as  by  any  statute  shall  for 
the  time  being  be  exercisable  by  a  mort- 


gagee by  deed  v^en  de&.ult  has  been  made 
in  payment  of  the  mortgage  money  for 
more  than  three  months  or  other  the 
statutory  period  after  service  on  the 
mortgagor  of  notice  requiring  payment 
thereof  And  I  declare  that  during  tbe 
oontinuance  of  the  present  security  I  will 
hold  all  my  present  and  future  estate  and 
interest  hereby  charged  in  trust  for  you 
as  such  mortgagees  thereof  as  aforesaid 
and  will  convey  the  same  as  you  shall 
direct  And  I  authorise  you  during  the 
continuance  of  the  present  security  by 
deed  to  remove  me  or  any  other  person 
finom  being  a  trustee  in  respect  of  the 
trust  hereinbefore  declared  and  to  appoint 
yoursdves  or  any  persons  or  person  to  be 
trustees  or  a  trustee  in  respect  of  the  said 
trust  and  thereupon  to  make  a  declara- 
tion vesting  all  my  said  estate  and  interest 
in  such  new  trustees  or  trustee  And  I 
hereby  irrevocably  appoint  Heniy  Dean 
your  present  Head  Office  Manager  William 
Hall  your  present  Chief  Accountant  and 
Josiah  Blaylock  James  your  present 
Country  Manager  and  every  two  and  one 
of  them  .  .  .  jointly  and  severally  my 
Attorneys  and  Attwney  for  me  and  on  my 
behalf  and  as  my  act  and  deed  to  make 
execute  and  deliver  every  or  any  such 
further  mortgage  or  mortgages  as  afore- 
said or  (without  executing  any  such  mort- 
gage) to  make  execute  and  deliver  any 
conveyance  of  all  my  present  and  future 
estate  and  interest  in  the  said  heredita- 
ments and  premises  or  any  part  thereof 
to  any  purchaser  or  purchasers  thereof  on 
a  sale  by  you  as  mortgagees.'' 

On  March  26,  1898,  Tasker  was  ad- 
judicated a  bankrupt. 

By  an  indenture  dated  April  5,  1898, 
the  attorneys  appointed  by  the  deed  of 
August  14,  1897,  in  the  name  and  on 
behalf  of  Tasker  purported  to  convey  the 
leasehold  messuages  in  Park  Terrace  to 
the  bank  as  a  security  for  all  moneys 
secured  by  the  deed  of  August  14,  1897. 

When  the  last  mentioned  deed  was 
executed  the  bank  had  no  notice  of  the 
title  either  of  the  Brodunan  trustees  or  of 
the  Tasker  trustees ;  but  before  April  5, 
1898y  the  bank  had  acquired  notice  of 
that  of  t^e  Tasker  trustees,  but  not  of 
that  of  the  Brockman  trustees.  In 
August,    1898,    the     plaintiff     Charles 
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Hewlett  Taylor  was  appointed  a  trustee 
of  the  Brockman  settlement  in  the  place 
of  Tasker,  and  along  with  Charles 
William  Chubb. 

In  February,  1899,  the  plaintiff  William 
Lindsay  Chubb  was  appointed  a  new  trustee 
of  the  Brockman  settlement  in  the  place  of 
Charles  William  Chubb,  and  along  with 
Charles  Hewlett  Taylor.     On  February  6, 

1899,  the  plaintiffs  Taylor  and  Chubb, 
as  such  trustees,  commenced  an  action 
against  the  bank,  8amuel  Nixon  and 
Tasker  claiming  to  have  the  mortgages 
and  deeds  transferred  to  them  as  security 
for  700^.  and  interest,  or  in  the  alterna- 
tive to  have  the  rights  and  priorities  of 
all  parties  ascertained  and  determined. 

At  the  trial  of  this  action  Nixon  failed 
to  prove  the  execution  of  the  transfers 
of  the  mortgages  to  Tasker  and  himself; 
and   by  the  judgment  dated  March   19, 

1900,  it  was  declared  by  Far  well,  J., 
that  the  plaintiffs  were  entitled  to  a 
charge  in  respect  of  the  sum  of  700/.  and 
interest  on  the  sum  of  1,400/.  secured  by 
the  four  mortgages,  and  that  the  sum  of 
700/.  and  interest  had  priority  over  the 
claim  of  Nixon  and  Tasker  as  trustees  of 
the  Tasker  settlement,  but  that  such  charge 
was  subject  to  the  deed  of  charge  of 
August  14,  1897,  and  the  deed  of  April  5, 
1898,  in  fovour  of  the  bank. 

On  April  25,  1900,  the  bank  com- 
menced an  action  against  Samuel  Nixon 
£Uid  Richard  Greswell,  the  latter  of  whom 
had  been  appointed  a  co-trustee  with 
Nixon  of  the  Tasker  settlement;  and 
thereby  the  plaintiffs  claimed  a  declara- 
tion that  they  were  entitled  to  hold  the 
four  mortgages  as  securities  for  the  debt 
due  to  them  in  priority  to  the  charge  of 
the  defendants. 

The  defendants  counterclaimed,  claim- 
ing priority  over  the  bank. 

At  the  trial  the  defendants  succeeded 
in  proving  the  execution  of  the  transfer  ; 
and  by  the  judgment  of  Farwell,  J.,  the 
bank's  action  was  dismissed,  and  upon  the 
counterclaim  it  was  declared  that  the 
defendants'  securities  had  pri(»ity  over 
those  of  the  plaintiffs. 

From  the  judgment  in  Taylor  v. 
London  and  County  Banking  Co.  two  ap- 
peals were  brought. 

The  first  was  by  Nixon,  who  claimed  a 


declaration  that  he  and  Tasker  as  tros- 
tees  of  the  Tasker  settlement  were  en- 
titled to  the  1,400/.  secured  by  the  four 
mortgages  in  priority  to  the  claims  of  the 
trustees  of  the  Brockman  settlement  and 
the  bank.  Upon  the  hearing  of  this 
appeal  further  evidence  was  by  leave  of 
the  Court  adduced  as  to  the  execution  of 
the  transfers,  with  the  result  already 
stated.  The  second  appeal  was  by  the 
trustees  of  the  Brockman  settlement,  who 
claimed  that  their  charge  had  priority 
over  that  of  the  bank.  They  gave  a 
cross-notice  to  the  like  effect  in  Nixon's 
appeal. 

From  the  judgment  in  London  and 
County  Banking  Co,  v.  Nixon  an  appeal 
was  brought  by  the  bank,  which  claimed 
priority  over  the  defendants  Nixon  and 
Greswell. 

The  appeals  in  Taylor  v.  London  and 
County  Banking  Co,  were  first  heard, 

Badooek,  K.C.,  and  E.  Ford,  for  the 
appellant  Nixon,  after  proving  the  trans- 
fers of  the  legal  estate  to  Tasker  and 
Nixon. — The  Tasker  settlement  trustees 
are  proved  to  have  been  purchasers  of  the 
legal  estate  in  these  houses  for  value,  and 
Nixon  had  no  constructive  notice  of  any 
other  rights — HewiU  v.  Loo8emore[n5\y 
The  case  is  covered  by  Taylor  v.  Blake- 
lock  [1886],*  which  shews  that  Nixon, 
having  given  up  his  right  to  sue  for  the 
debt  to  the  trust,  was  entitled  to  be 
treated  as  a  purchaser  for  value  without 
notiGe-^Thomdike  v.  Hunt  [l869].'  Nixon 
did  nothing  to  disentitle  him  from  relying 
on  the  legal  estate.  The  rule  in  favour  of 
the  legal  estate  is  very  strong — Fileher  v. 
Ratolina  [l872].^  To  displace  the  priority 
it  gives  you  must  shew  a  superior  equity 
— Rooper  v.  Harrition  [l855].*  Tasker's 
knowledge  of  the  claim  of  the  Brockman 
trustees  did  not  affect  Nixon's  con- 
science. 

LeveU,  X.C,  and  G,  Cave,  for  the 
plaintiffs,  the  trustees  of  the  Brockman 
settlement.  —  Tasker's  notice  affected 
Nixon.      Notice    to    one    of   two   joint 

(1)  21  L.  J.  Ch.  69;  9  Hare,  449. 

(2)  66  L.  J.  Ch.  390;  32  Ch.  D.  660. 

(3)  28  L.  J.  Ch.  417  ;  3  De  G.  &  J.  663. 

(4)  41  L.  J.  Ch.  485  ;  I..  E.  7  Ch.  259. 

(5)  2  K.  &  J.  8C,  108. 
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teDants  will  affect  both — Ftwraan  v. 
Laing  [l899].^  Nixon  is  therefore  not  a 
purchaser  without  notice. 

[Vaughan  Williams,  L.J.,  referred  to 
Fo^^oee  v.  KdsaU  [i84o].7] 

In  the  case  of  a  gifb  to  two  joint 
tenants  upon  a  trust  one  cannot  rely  on 
the  fraud  of  the  other.  Each  is  affected 
by  a  secret  trust  imposed  on  the  other 
---Jones  V.  Badley  [l868],®  Rohoiham  v. 
DunneU  [l878],^  RuswU  v.  Jackson  [l852],io 
and  Jarman  on  WUla  (5th  ed.),  vol.  i. 
p.  194. 

Tasker  is  a  trustee  of  at  least  half  the 
legal  estate  for  the  Brockman  trustees. 
Secondly,  Nixon,  who  left  everything  to 
Tasker  as  his  solicitor,  is  affected  by 
Tasker's  notice — Dixon  v.  Winch  [l90o].*^ 
A  solicitor  is  a  man's  aUer  egOy  and  he  is 
affected  with  the  solicitor's  knowledge — 
Boursot  V.  Savage  [l866]  **  and  Larfs 
Vendors  and  Pwrchasers  (6th  ed.),  vol.  ii. 
pp.  990  and  992. 

[Stirling,  L.J.,  referred  to  the  Con- 
veyancing Act,  1882,  8.  3.] 

The  Brockman  trustees,  being  prior  in 
time,  oome  first. 

Woflrmingtony  K,0.y  BramtoeU  Bavis, 
iT.C,  and  JSdvxxrd  ChiUy^  for  the  bank. — 
Boursot  v.  Savage  ^^  shews  that  Tasker 
transferred  to  us  in  1898  the  legal  estate 
in  one  moiety  of  the  houses,  and  we  are 
entitled  to  priority  to  that  extent.  Any- 
how, the  bank  have  priority  to  the  Brock- 
man trustees.  The  possession  of  the  deeds 
gave  them  priority.  By  the  appropria- 
tion Tasker  became  mortgagor  in  regard 
to  the  Brockman  settlement,  and  to  the 
extent  of  700/.  had  the  equity  of  redemp- 
tion. In  so  £ur  as  he  was  in  the  position 
of  mortgagor  it  was  negligence  to  allow 
him  to  retain  the  custody  of  the  deeds. 
Omission  to  obtain  possession  of  the  deeds, 
unless  it  is  sufficiently  accounted  for,  will 
postpone  an  equitable  mortgagee  to  one 
subsequent  in  date  who  has  the  deeds — 
Bioe  V.  Bice    [l864]  *'  and  Farrand  v. 

(6)  68  L.  J.  Ch.  586;  [1899]  2  Ch.  866. 

(7)  10  L.  J.  Ex.  12 ;  7  M.  &  W.  264. 

(8)  L.  B.  3  Ch.  362. 

(9)  47  L.  J.  Ch.  449  ;  8  Ch.  D.  430. 

(10)  10  Hara.  204. 

(11)  69  L.  J.  Oh.  465 ;  [1900]  1  Ch.  736. 

(12)  36  L.  J.  Ch.  627 ;  L.  R.  2  Eq.  134. 

(13)  23  L.  J.  Ch.  289,  292 ;  2  Drew.  73,  81. 
Vol.  70.— Chang. 


York^ire  Banking  Co.  [1888]  i*  The 
bank  has  the  deeds.  They  did  all  they 
could  to  enquire  into  Tasker's  title,  and 
they  searched  the  Middlesex  Registry,  and 
the  title  seemed  to  be  clear.  They  there- 
fore have  a  better  equity  than  Nixon. 

Assuming  that  Nixon  succeedsas  against 
the  bank,  the  bank  come  before  the  plain- 
tiffs and  are  then  entitled  to  be  subrogated 
to  the  rights  of  the  plaintiffs,  and  take  their 
place  to  the  extent  of  700/.  Where  a  man 
takes  subject  to  an  incumbrance  that  in- 
cumbrance has  to  be  satisfied,  but  if^  when 
dealing  with  the  incumbrance,  it  is  found 
that  some  one  else  has  a  prior  right,  then 
that  person  has  to  be  paid  off  in  priority 
— Kensington  (Lord),  In  re;  Bacon  v. 
Ford  ri886],i»  WyaU,  In  re;  White  v. 
FUis    [I89i|,^^  and    Benham    v.    Eeane 

[1861].!^ 

G,  Cave,  in  reply  for  the  plaintiffs. — 
The  question  of  subrogation  cannot  pro- 
perly be  dealt  with  until  the  case  between 
Nixon  and  the  bank  has  been  determined. 
The  other  two  parties  ought  not  to  be  in 
a  position  to  oust  the  plaintiffs  until  they 
have  settled  the  question  of  priorities  be- 
tween themselves. 

[SnaiiiNG,  L.J. — Unless  you  can  say 
that  the  bank  took  with  notice  of  your 
charge,  it  is  simply  a  question  of  priority 
upon  the  deeds.] 

If  a  mortgagee  without  any  sufficient 
excuse  leaves  the  deeds  in  the  hands  of 
the  mortgagor  that  will  postpone  him ;  but 
there  is  no  evidence  that  the  Brockman 
trustees  knew  of  the  appropriation.  Sup- 
posing that  they  did,  there  was  no  negU- 
gence  in  taking  a  security  in  the  name  of 
a  trustee,  or  in  leaving  the  deeds  in  his 
hands.  After  the  appropriation,  the 
mortgage  was  in  effect  a  contributory 
mortgage,  and  there  is  no  negligence  in 
taking  a  contributory  mortgage  in  the 
name  of  a  third  person,  and  leaving  the 
deeds  in  his  hands.  He  is  in  such  a  case 
a  trustee,  and  is  entitled  to  the  deeds — 
Bradley  v.  Riches  [i878].** 

(14)  68  L.  J.  Ch.  238 ;  40  Ch.  D.  182. 

(15)  64  L.  J.  Ch.  1086 ;  29  Ch.  D.  627. 

(16)  61  L.  J.  Ch.  178, 185 ;  [1892]  1  Ch.  188, 
208 

(17)  31  L.  J.  Ch.  129;  IJ.  &  H.  686;  3  De  G. 
F.  &  J.  318. 

(18)  47  L.  J.  Ch.  811;  9  CHi,  D.  189. 
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Tasker  was  a  tmstee,  and  there  was  no 
reason  to  distntst  him.  It  is  not  usual  in 
SBch  a  case  to  put  an  indorsement  on  the 
deeds.  The  oiiject  is  generally  to  keep 
notice  of  the  trust  off  the  title. 

[9TIBLIKO,  L.  J. — ^Tssker  was  not  a  sole 
tnMtee.  What  difficulty  would  there  have 
been  in  getting  a  transfer  to  Tasker  and 
his  co-trustee  t] 

Probably  none ;  but  there  was  no  obli- 
gation in  the  matter. 

Leaving  title^ieeds  with  a  sc^dtor  is 
not  in  itself  negligence  sw^  as  to  post* 
pone  an  equitable  mortgagee — Cook  v. 
Bramwdl  [l89o].^'  Ta^er  was  not  only 
the  Bolicttor,  bat  also  the  active  trustee, 
80  that  there  was  a  double  reason  for 
leaving  the  deeds  with  him. 

Negligence  has  not  been  alleged  in  the 
pleadings,  so  the  plaintiff's  evidence  was 
not  framed  to  meet  that  ease. 

If  a  trustee  appoints  an  attorney  to 
convey  away  the  legal  estate  of  trust  pro- 
perty, the  person  who  takes  does  so  sub- 
ject to  the  possibility  of  the  agency  not 
being  complete. 

Boidooekf  K,C.,  in  reply  for  Nixon. — In 
the  case  of  equities  only,  notice  to  one  of 
a  body  of  trustees  might  be  sufficient  to 
affect  tibem  all — Freeman  v.  Latng  ^  ;  but 
Nixon  has  the  legal  estate,  and  he  is  en- 
titled to  the  benefit  of  that.  If  it  is  said 
that  notice  to  one  of  two  trustees  is  notice 
to  both,  because  they  are  seised  per  mie 
et  per  taut,  that  involves  that  knowledge 
of  a  &ct  by  one  is  the  knowledge  of  the 
other,  which  is  ^)surd.  Nixon  cannot  be 
said  to  have  known  of  Tasker's  frauds. 
The  cases  cited  of  trustees  of  wills  being 
affected  by  secret  trusts  depend  upon  the 
princi^  that  a  man  ciuinot  avail  himself 
of  his  own  fraud,  and  in  those  cases  pard 
evidence  has  been  admitted  to  prevent  a 
man  from  taking  property  contrary  to  a 
secret  trust  which  he  has  accepted,  but 
the  principle  of  those  cases  is  not  apptica- 
He  to  Nixon. 

Though  Tasker  could  transfer  to  him- 
self and  Nixon,  that  does  not  make  any 
difference.  The  trustees  together  held 
for  the  vdiole  trust.  The  trust  property 
cannot  be  split  up,  so  as  to  say  that  one 
trustee  holds  one  half  of  the  legal  estate 
for  one  set  of  persons  and  &e  other 
(19)  W.N.  (1890).  72. 


trustee  holds  the  other  half  for  another 
set.  The  rights  of  the  beneficiaries  can- 
not depend  upon  the  number  of  the 
trustees. 

The  dedsion  in  Dixon  v.  Winch  ^'  went 
upon  special  circumstances.  The  Oourt, 
no  doubt,  will  not  assume  that  a  man  has 
concealed  a  thing  because  it  was  to  his 
interest  to  do  so,  but  it  is  another  matter 
where  he  has  concocted  a  firaud  which 
cannot  be  carried  out  unless  he  conceals 
£Eicts.  In  that  case  concealment  must  be 
assumed.  The  communication  of  £&ct6  by 
one  trustee  to  another  and  by  a  solicitor 
to  his  client  is  presumed  from  the  rek- 
tion^ip,  but  that  may  be  rebutted— 
Heioitt  V.  LooeemoTB  ^  Bxtd  Ware  ▼.  BgmMit 
{Lord)  [lS$4].*<^  The  proved  faxAB  in  the 
present  case  are  inconsistent  with  the 
presumption  that  Tasker  had  infonned 
Nixon  of  the  prior  charge.  Tasker  was 
solidtor  to  the  trust,  and  if  Nixon  had 
employed  a  separate  solicitor  he  probaUj 
would  have  had  to  pay  his  own  costs;  but 
Tasker  was  never  Nixon's  solicitor  in  the 
sense  of  being  his  aiUer  ego.  To  post- 
pone Nixon  it  must  be  shewn  that  he  was 
guilty  of  some  neglect,  and  it  cannot  be 
shewn  that  he  was  in  any  way  wanting  in 
his  duty  as  a  careful  trustee. 

Section  3  of  the  Oonveyancing  Aci^ 
1882,  does  not  apply  in  this  case.  To 
affect  a  purchaser  with  knowledge  of  a 
fact  known  to  his  solicitor,  the  fiict  moat 
under  sub-section  1  (ii)  have  come  to  the 
knowledge  of  the  solicitor  "as  sudi." 
That  is,  come  to  his  knowledge  acting  as 
solicitor  in  the  matter,  not  as  a  person 
concocting  a  fraudulent  scheme.  There 
is  really  no  case  of  notice,  either  actual  or 
constructive. 

[RiGBT,  L.J. — We  cannot  give  judg- 
ment until  we  have  heard  the  other 
appeal.] 

^nie  appeal  in  Lofnion  and  Comrtiif 
Banking  Co,  v.  Jl^ixon  was  heard  oa 
February  18. 

Warmi'ngton,  K,C.,  BramweU  Docit, 
K,G,y  and  Edward  Chiily,  for  the  appel- 
lants, the  bank. — ^The  bank  can  retain 
the  legal  estate  which  they  have  acquired 

(20)  24  L.  J.  Ch.  361,  566 ;  4  De  G.M.  *G. 
460,  478. 
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\fy  -^be  tranerfer  from  Taifker  to  them  by  1^ 
power  of  attorney  cozrtoined  in  the  deed 
<tf  Anmst  14,  lS91^Coohe  v.  ITiMon 
[1860]  ^  and  IfOndon  cmd  Cownty  BwnHemg 
Vo,  V.  Goddard  [l897].^  An  equitable 
mortgagee  can  get  in  the  legal  estate  so 
as  to  use  it  against  another  ec^uitable 
mortgage  of  which  he  has  notioe.  We 
have  the  legal  estate  in  one  moiety  of  the 
mortgaged  property^  and  we  took  that  by 
vhtae  of  a  document  which  gave  us  the 
fight  to  acquire  it  when  we  had  no  notice 
(tf  any  other  equitable  charge.  The 
question  of  notice  is  important  at  the 
time  the  advance  is  made,  not  at  the  time 
ffhffn.  the  legal  estate  is  obtained.  There 
is  nothing  inequitable  in  the  bank's 
relying  on  the  legal  estate.  If  the  bank 
were  merely  a  depositee  of  title-deeds 
they  could  not  take  advantage  of  the 
legal  estate  got  in  after  notice  of  another 
-(Sharge,  but  under  the  contract  of 
August  14,  1897,  the  bank  acquired  the 
light  to  get  in  the  legal  estate. 

We  are  now  tenants  in  common  with 
Fizon.  The  effect  of  the  deed  of  1897  is 
the  same  as  if  Tasker  had  then  conveyed 
to  the  bank  one  moiety  of  the  legal 
estate.  Hie  important  time  is  the  time 
of  the  purchase — Ptkher  v.  RawUns* 

[SnitLiNG,  L.J.,  referred  to  Saunders  v. 
DAew  [1692]."] 

Badcoek,  K.C,,  and  E.  Ford,  for  the 
respondent. — Tasker  was  a  mere  trustee, 
and  had  no  legal  or  equitable  estate  which 
he  could  transfer  to  the  bank — Sharpies 
V.  Adams  [iS63]  •*  and  Taylor  v.  EueseU 
[i892].**  A  person  who  gets  in  the  legal 
estate  after  notice  of  a  prior  equity  can- 
not avail  himself  of  it — Willouffhby  v. 
WiUoughby  [1787],«»  Allen  v.  Knight 
^  ],«7  and  Taylor  v.  RusseU.^^  The 
t  of  security  given  to  the  bank  would 
luit  enable  them  to  use  the  power  of 
attorney  for  robbing  us  of  the  legal  estate. 
Cooke  V.  ITifton  **  was  merely  a  case  of 
tacking.    In  London  amd  CowUy  BamSwng 

(21)  30  L.  J.  Cb.  467  ;  29  Beav.  100. 

(22)  66  L.  J.  Ch.  261 ;  [18971  1  Ch.  642. 
(28)2Vem.271. 

<a4)  22  Besv.  213. 
^  (26)  69  L.  J.  Cb.  756;  60  ib.  1;  61  ib.  067: 
[1891]  1  Cb.  8 ;  [1892]  A.C.  244. 

(26)  1  Term  Rep.  768,  773. 
,  (27)  16  L.  J.  Ch.  430 ;  5  Hare,  272;  aifirmed 
[1847],  16  L.  J.  Oh.  870;  11  Jur.  527. 


Baskeiipb  Co.,  App. 

Oo*  V.  Goddwrd  ^'  the  question  was  who 
had  best  right  to  the  legal  estate.  It  does 
not  decide  that  a  trustee  can  pass  on  the 
legal  estate.  We  are  entitled  to  the  title- 
deeds — Cooper y  In  re;  Cooper  v.  Veeey 
ri8S2],^^  and  Afanners  v.  Mew  [l8S5].^^ 
The  conveyance  to  the  bank  is  either  void, 
or  the  bank  cannot  avail  themselves  of  the 
conveyance  against  the  respondent. 
BramwsU  I>€nnSy  E.C.,  repHed. 

Cur.  adv,  vtiU. 


April  1. — RioBY,  L.J. — I  do  not  pro- 
pose to  deliver  a  judgment  on  the 
majority  of  the  points  that  arose  in  this 
case,  because,  as  will  appear  hereafter,  I 
am  content  to  rely  upon  the  judgment  to 
be  given  by  Lord  Justice  Stirlii^,  bat  I 
do  wish  to  state  my  view  upon  the  - 
position  of  the  Brookman  beneficiaries. 
They  daim  to  have  an  appropriation  of 
700^.  out  of  the  1,4002.  lent  by  Tasker, 
the  solicitor  whose  frauds  have  given 
rise  to  this  question,  on  four  mori^gages  of 
350/.  each.  [Sis  Lordship  dealt  with  the 
facts  relating  to  the  appropriation  of  700/. 
in  favour  c^  the  Brockman  settlement, 
and  continued :]  It  is  to  my  mind  quite 
clear  that  Tusker  had  no  power  at  iJl  to 
appropriate  by  the  entries  in  his  books 
the  security  for  the  700/.  in  such  a  way 
as  to  bind  either  the  beneficianes  or  IMLr. 
Chubb.  He  could  do  something  which  if 
not  interfered  with  would  be  to  tbeir 
interest,  and  which  they  might  certainly 
choose  to  consider  to  their  interest  if 
they  liked ;  but  he  had  no  authority  and 
no  power  whatever  to  appropriarte.  It 
was  not  an  approved  security,  or  even  a 
competent  or  authorised  security.  It 
was  altogether  an  illegal  apprc^nation, 
which  they  might  not  care  for  at  all. 
Let  us  test  it  in  this  way  :  Suppose  that 
the  title  to  the  mortgaged  property  had 
failed  entirely.  Tasker  could  not  say, 
"  I  appropriated  that  fund  to  you  and  you 
must  bear  the  loss."  It  would  be 
ridiculous  to  suggest  it.  Nothing  done  by 
him  would  have  bound  the  beneBciaries 
or  have  bound  his  co-trustee  to  abide  by 
the  appropriation ;  but,  of  course,  if  it 
had  for  all  purposes  been  an  appropriation, 
then  if  the  property  had  b^n  lost  the 

(28)  61  L.  J.  Ch.  149, 862 ;  20  Oh.  D.  611. 

(29)  54  L.  J.  Ch.  909 ;  29  Ch.  D.  726. 
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beneficiaries  would  have  had  to  bear  the 
loss.  [After  further  dealing  with  the 
facts,  and  stating  the  legal  transfer  to 
the  trustees  of  the  Tasker  settlement,  his 
Lordship  continued:]  It  appears  to  me 
pretty  clear  that,  that  having  taken  place, 
the  opportunity  which  otherwise  might 
have  arisen  for  the  trustees  of  the  Brock- 
man  settlement  to  make  an  election  to 
avail  themselves  of  the  appropriation  had 
gone.  They  could  no  longer  elect  to  take 
what  was  in  no  sense  theirs  and  in  every 
sense  the  property  of  the  Tasker  trustees, 
and  I  am  unable  to  say  there  was  any 
appropriation  at  all  which  they  can  rely 
upon. 

Having  gone  into  that  question,  I  do 
not  propose  to  deal  with  the  other  ques- 
tions at  ally  being  content  to  rest  upon 
the  judgment  of  Lord  Justice  Stirling, 
which  I  have  read,  and  in  which  I  concur 
in  all  other  respects. 

Yauqhan  Williams,  L.J. — I  have  also 
seen  the  judgment  of  Lord  Justice  Stir- 
ling, and  propose  to  say  nothing  more 
than  that  I  quite  concur  in  it. 

SnsLiNa,  L.J.,  after  stating  the  facts 
above  set  out  relating  to  the  appropria- 
tion of  the  mortgage  securities  in  £sivour 
of  the  trustees  of  the  Brockmaa  settle- 
ment, proceeded :  At  this  point  arises  a 
question  of  fisict — Was  an  appropriation 
actually  made  by  Tasker  in  &vour  of  the 
trustees  of  the  Brockman  settlement,  or 
did  it  rest  only  in  intention  1  Speaking 
for  myself,  I  am  unable  to  differ  from  the 
conclusion  of  Mr.  Justice  Farwell.  I 
place  no  reliance  either  on  the  pencil 
memorandum  or  on  the  earlier  entries  to 
which  I  have  referred ;  but  I  think  the 
entries  in  1893  and  1894  shew  that  an 
actual  appropriation  was  made,  and  that 
the  case  is  brought  within  the  decisions  in 
MidcUeton  v.  PoUock  [1876]'°  and  New, 
Pranoe,  and  GarrardlB  Trustee  v.  Hwnting 
[1897],^^  affirmed  in  the  House  of  Lords 
under  the  name  of  Sharp  v.  Jackson 
[l899],^^  which  establish  that  such  a 
transaction  may  be  good  though  not 
communicated  by  a  trustee  to  his  bene- 

(30)  45  L.  J.  Ch.  293 ;  2  Ch.  D.  104. 

(31)  66  L.  J.  Q.B.  664  ;  [1897]  2  Q.B.  19. 

(32)  68  L.  J.  Q.B.  866 ;  [1899]  A.C  419. 


ficiaries.  [His  Lordship  stated  the  further 
facts  in  both  cases,  and  continued :]  From 
the  judgment  in  London  and  Cowniy 
Banking  Co.  v.  Nixon  an  appeal  has 
been  brought  by  the  bank,  which  daims^ 
priority  over  the  defendants  Nixon  and 
Greswell.  Although  a  mortgage  debt  is 
a  cIio$e  in  action,  yet  where  the  subject 
of  the  security  is  land  the  mortgagee  is 
treated  as  having  an  interest  in  land,  and 
priorities  are  governed  by  the  rules 
applicable  to  interests  in  land,  and  not 
by  the  rules  which  apply  to  interests  in 
personalty.  The  reason  is  thus  stated 
by  Sir  William  Grant,  M.R,  in  ./ones  v. 
Gibbons  [1804]^':  ''A  mortgage  consists 
partly  of  the  estate  in  the  land,  partly  of 
the  debt.  So  fisur  as  it  conveys  tho  estate^ 
the  assignment " — ^that  is  of  the  mortgage 
— ^*  is  absolute  and  complete  the  moment 
it  is  made  according  to  the  forms  of  law. 
Undoubtedly  it  is  not  neceesaiy  to  give 
notice  to  the  mortgagor,  that  the 
mortgage  has  been  assigned,  in  order  to 
make  it  valid  and  effectual.  The  estate 
being  absolute  at  law,  the  debtor  has  no 
means  of  redeeming  it  but  by  paying  the 
money.  Therefore  he,  who  has  the 
estate,  has  in  effect  the  debt;  as  the 
estate  can  never  be  taken  from  him 
except  by  payment  of  the  debt."  See 
also  W^mot  v.  Pike  [l845j.^  Leaseholds 
are  real  estate  for  the  purposes  of  this 
rule — Wiltshire  v.  Rahbitts  [1844]  ^^  and 
Union  Bank  of  London  v.  Kent  [isss].'^ 

In  dealing  therefore  with  these  appeal?^ 
the  first  point  to  be  determined  appears 
to  be  the  state  of  the  legal  title.  It  must 
now  be  taken  that  previously  to  August 
14,  1897,  this  was  vested  in  Tasker  and 
Nixon  as  joint  tenants.  On  that  day 
Tasker  executed  the  instrument  already 
stated,  and  it  becomes  necessary  to  ascer- 
tain the  legal  effect  of  it.  As  has  been 
pointed  out,  it  is  in  a  form  adapted  for 
use  in  a  particular  class  of  cases.  It  is 
intended  to  be  employed  with  the  view  of 
creating  a  security  on  property  in  which 
the  estate  and  interest  of  the  person 
giving  the  security  may  differ  widely  in 
different    cases.      This  circumstance  ac- 

(33)  9  Ves.  407. 

(34)  14  L.  J.  Ch.  469  ;  5  Hare,  14. 

(35)  13  L.  J.  Ch.  284;  14  Sim.  76. 

(36)  57  L.  J.  Ch.  1022 ;  39  Ch.  D.  238.      ' 
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*eount8  for  and  explains  the  generality  of 
the  language  found  in  the  operative  part 
of  it.      In  construing  that  language  in 
any  particular  case  great  weight,  as  it 
seems  to  me,  must  he  attributed  to  the 
title  disclosed  by  the    scheduled    deeds 
which  form  the  basis  of  the  whole  instru- 
ment.    In  the  present  case  those  deeds 
shewed  a  good  legal  title  in  Tasker ;  and, 
in   mj   judgment,    Tasker    intended    to 
declare   himself  a  trustee  of  that  legal 
interest,  and  to  authorise  the  officers  of 
the  bank  as  his  attorneys  to  execute  a 
proper  mortgage  of  it  to  the  bank.    The 
case  of  Fatuaei  v.  Ca/rpenter  [i83l]  ^^  inight 
appear  at  the  first  sight  to  be  an  authority 
for  a   different    conclusion;  but,   regard 
being  had  to  the  criticisms  to  which  that 
case  was  subjected  by  Lord  St.  Leonards 
in  Drew  v.  Norhwry  {Earl)  [l 84 6],^*  and 
by  Lord  Hatherley  in  Carter  v.  Carter 
[1857],'®  it  must  be  taken  to  have  been 
decided   on  its  own    particular  circum- 
stances, which   differ  widely  from  those 
now  \mder  consideration.     In   Drew  v. 
Korbury  (E<urJ)^^  Lord  St.  Leonards  states 
the  general  rule  applicable  in  such  cases 
to  be  as  follows  :  "  when  a  person  having 
several  estates  and  interests  in  a  denomi- 
nation of  land,  joins  in  conveying  all  his 
estate  and  interest  in  the  lands  to  a  pur- 
chaser, every  estate  or  interest  vested  in 
him  will  pass  by  that  conveyance,  although 
not  vested  in  him  in   the  character  in 
which  he  became  a  party  to  the  convey- 
ance."    A  fortiori  in    the  present   case 
ought  the  instrument  under  consideration 
to  be  held  to  deal  with  that  estate  and 
interest  to  which  Tasker  appeared  to  be 
entitled  on  the  iaxie  of  the  deeds  enume- 
rated in  the  schedule.     In  my  judgment, 
the  deed  of  April  5,  1898,  operated  in 
•execution  of  the  authority  conferred  on 
•t^e  officers  of  the  bank  by  the  deed  of 
August  14,  1897,  and  is  effectual  to  the 
same  extent  as  if  it  had  been  executed  by 
Tasker  himself;  and    consequently    the 
joint  tenancy  subsisting  between  Tasker 
and  Nixon  was  thereby  severed,  and  an 
undivided  moiety  of  each  of  the  legal 
'terms    created    by  the    four  mortgages 

(37)  2  Dow  &  CI.  232  ;  5  Bligh  (N.S.)  75. 

(3«>  8  Jo.  &  Lat.  267,  284. 

(39)  27  I^  J.  Ch.  74 ;  3  K.  &  J.  617. 


became  vested  in  the  bank,  the  other 
moiety  remaining  vested  in  Nixon. 

It  is  next  to  be  considered  to  what 
extent  the  bank  and  Nixon  can  avail 
themselves  of  the  legal  titles  which  have 
thus  become  vested  in  them.  A  legal 
mortgagee  who  makes  an  advance  without 
notice  of  a  prior  equitable  title  is  a  pur- 
chaser for  value  without  notice.  iVom 
such  a  purchaser  a  Court  of  equity  takes 
away  nothing  which  he  has  honestly 
acquired — Pitcher  v.  Rawlina  ^  and  Heath 
v.  Gredbck  [1874].''®  Further,  an  equit- 
able mortgagee  who  has  made  an  advance 
without  notice  of  a  prior  equitable  title 
may  gain  priority  by  getting  in  the  legal 
title,  unless  there  are  circumstances  which 
make  it  inequitable  for  him  so  to  do. 
One  case  that  £el11s  within  this  exception 
is  where  the  mortgagee  has  notice  that 
the  legal  title  at  the  time  when  it  is  so 
got  in  is  held  on  an  express  trust  in 
favour  of  pei-sons  who  assert  a  claim  to 
the  property — Saundere  v.  Dehew,'^  AUen 
V.  Krhighi^'^  SharpUe  v.  Adama^^^  and 
Taylor  v.  RusBeU,^  Now  in  the  present 
case  the  legal  title  was  not  got  in  by  the 
bank  by  the  instrument  of  August  14^ 
1897.  No  doubt  Tasker  thereby  declared 
himself  a  trustee  of  the  mortgages  for  the 
bank ;  but  the  legal  title  such  as  it  then 
existed  remained  undisturbed,  and  Tasker 
had  previously  made  himself  (along  with 
Nixon)  an  express  trustee  of  the  mort- 
gages for  the  beneficiaries  under  the 
Tasker  settlement  to  the  full  extent  of 
1,400^. ;  and  of  this  and  Nixon^s  claim 
the  bank  had  notice  before  April  5,  1898. 
In  my  judgment,  it  was  inequitable  in  the 
bank  to  get  in  the  legal  title  against 
Nixon  or  the  Tasker  beneficiaries;  and 
against  neither  ought  the  bank  to  be 
allowed  to  gain  priority  by  virtue  of  it. 
It  was,  indeed,  contended  that  the  deed 
of  April  5,  1898,  related  back  to  August 
14,  1897 ;  and  the  cases  of  Cooke  v. 
Wilton  ^^  and  London  and  County  Bank- 
ing Co.  V.  Goddard  ^*  were  cited ;  but  in 
neither  had  the  equitable  mortgagee 
notice  of  any  express  trust  affecting  the 
legal  title  at  the  time  when  it  was  got  in. 
Further,  these  cases  do  not  support  the 
proposition  for  which  they  were  cited,  and 

(40)  44  L.  J.  Ch.  167,  162;  L.  R.  10  Ch.  22, 
33.      . 
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in  the  absence  of  aathority  the  contention 
appears  to  be  wholly  without  foundation. 
As  reguralB  Nixon,  the  oases  of  Thorn- 
dike  V.  HutU^  and  Taylor  v.  Btakelock^'^ 
both  decided  in  Courts  of  Appeal,  establish 
that  he  must  be  treated  as  a  purchaser  for 
value,  on  the  ground  that  by  accepting  the 
transfers  he  gave  up  a  right  of  action 
which  he  had  against    Tuaker    for  the 
1,400Z.     It  is  not  alleged  that  Nixon  had 
himself  any  actual  knowledge  or  notice  of 
the  appropriation  made  in  1889  by  Tasker 
in  favour  of  the  beneficiaries  under  the 
Brockman  settlement ;  but  it  is  contended 
that  he  had  constructive  notice  thereof 
either  personally  or  through  Tasker,  who 
(it  is  said)  acted  ae  solicitor  in  the  prepara- 
tion of  the  transfers.     In  this  respect  the 
case  is  governed    by  the  Conveyancing 
Act,  1882.     By  the  definition  contained 
in  section  1,  sub-section  4  (ii.)  of  that  Act 
'^  purchaser  "  includes  a  mortgagee  or  an 
intending  purchaser  or  mortgagee  or  other 
person   who,   for  valuable  consideration, 
takes  or  deals  for  property.     Section  3 
provides  that  ^  A  purchaser  shall  not  be 
prejudicially  affected   by  notice  of    any 
instrument,  feet,  or  thing,  unless — (i)  It 
is  within   his  own  knowledge,  or  would 
have   come    to    his    knowledge    if  such 
inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by 
him ;  or  (ii)  In  the  same  transaction  with 
respect  to  which  a  question  of  notice  to 
the  purchaser  arises,  it  has  come  to  the 
knowledge  of  .  .  .  his  solicitor,  or  other 
agent,  as  such,  or  would  have  come  to  the 
knowledge  of  his  solicitor,  or  other  agent, 
as  such,  if  such  inquiries  and  inspections 
had  been   made  as  ought  reasonably  to 
have  been  made  by  the  solicitor  or  other 
agent."    This  section  has  been  to  some 
extent  judicially  construed  in  BaUoy  v. 
Barnes  [l893].**      In  delivering  the  judg- 
ment of  the  Court  of  Appeal,  I^rd  Justice 
Lindley  says  :  "  *  Ought '  here   does  not 
import  a  duty  or  obligation ;  for  a  pur- 
chaser   need    make    no     inquiry.      The 
expression  *  ought  reasonably '  must  mean 
ought  as  a  matter  of  prudence,  having 
regard  to  what  is  usually  done  by  men  of 
business  under  similar  circumstances." 

Now,  applying  this  to  the  present  case, 
as  regards  (i.),  by  means  of  what  possible 
(41)  63  L.  J.  Ch.  7a;  [1894]  1  Ch.  25. 


enquiries  or  inspectioiis  on  the  pairt  of 
Nixon  would  the  prior  appropriatioa  h&v» 
come  to  his  knowledge  ?    All  that  could  he 
suggested  by  oouna^  in  argument  was  ao 
enquiry  whether  the  mortgages  were  sahr 
ject    to    any    incumbrances,     lit  is  none 
settled  that  a  vendor  is  not  bound  to 
answer  such  a  genmsl  enquiry — Ford  €md 
ffiily   In    re  [l879].^^     As    regards  (jL)^ 
though  the  appropriation  was  perfiKtly 
well  known  to  Tasker,  still  it  did  not  come 
to  his  knowledge  as  Nixon's  solicitor,  nor 
^'  in  the  same  traoaaction  with  reject  to» 
which "    the    question    of   notice  amaeBi. 
Again,  if  Nixon  had  employed  an  inde- 
pendent  solicitor    or  other  agent,  what 
enquiries  or  inspections  ought  reasonably 
to  have  be^i  made  which  would  have> 
brought  the  appropriation  to  his  know- 
ledge f     It  is  said  that  am  independent, 
solicitor    ought   to    have    called    for  aik 
abstract  of  Tasker's  title,  and  that  suoh  aa 
abstract  would  have  disclosed  the  appro- 
priation.     But  the  leases  and  mortgage^ 
were  produced  by  Tasker,  and  I  fail  to  seat 
why  in  the  case  of  a  title  so  simple  aa 
abstract  ought  to  have  been  called  for. 
An  independent  solicitor  mi^t  without 
negligence  have  dispensed  with  anabstoact. 
Even  if  an  abstract  had  been  called  for,  I 
cannot  believe  that  it  would  have  dis- 
closed the  appropriation.     The  tiansfiw^ 
actually  prepared  by  Tasker  do  not  dis- 
close it.     In  support  of  the  contention 
that  Nixon  had  notice  of  the  prior  appro- 
priation were  cited  two  cases — Freemanv* 
Laing^  decided  by  Mr.  Justice  Bji!Q% 
and  Bauraat  v.  Savage,^^  decided  in  186^ 
by  Yice-Chancellor   Kindersley.    As  to 
the  former,  it  seems  sufficient  to  say  that 
it  was  decided  on   the  law  relating  to 
tacking,  and  the  leacned  Judge  expressly 
st^^es  that  no  qpestion  arose  aa  to  the 
effect  of  a  purchase  for  value  withoot 
notice ;  and  it  may  for  the  pres^it  pur- 
pose be  left  out  of  consideration.     As  to 
the  latter,  I  do  not  doubt  that  it  was 
correctly  deeided'  according  to  the  law  as 
it  stood  in  1866;  but  the  Conveyancing 
Act,  1882,  has  introduced  very  consider- 
able modifications  to  which  the  Couct  is 
now    bound     to    give    effect.      In   my 
opinion  Nixon  became  a  purchaser^  for 
value  and  without  notice,  of  a  legal  interest 
(42)  48  L.  J.  Ch.  327 ;  10  Ch.  D.  366. 


Digitized  by 


Google 


Vot.  70.] 


CHANCEBY  DIVISION. 


487 


Tatlob  v.  London  and  County  Banking  Co.,  App. 


in  one  moiety  of  these  mortgage  debts 
and  the  legal  terms  by  which  tl^y  were 
secured.  It  was  not  oonteiKkd  that  he 
has  been  guilty  of  any  act  oc  omission 
which,  as  against  the  plaintiffs  or  the  bank, 
would  deprive  him  of  priority  against 
either  of  them,  nor,  regard  being  had  to 
the  rules  laid  down  by  the  Court  in 
Norikem  CourUUa  of  Mnglcmd  Fire  In- 
surofnoe  Co,  v.  Wkipp  [1884],^^  could  such  a 
contention  succeed.  The  result,  therefore, 
is  that,  as  regards  the  undivided  moiety 
legally  vested  in  Npcon,  he  and  his  cestuia 
qua  tnuty  the  beneficiaries  under  theTasker 
settlement,  are  entitled  to  priority  over 
both  the  bank  and  the  beneficiaries  under 
the  Brockman  settlement ;  while,  as  re- 
gards the  undivided  moiety  l^ally  vested 
in  the  bank,  the  latter  gain  no  priority  as 
against  Nixon  and  his  eeatuia  que  trusL 

I  next  proceed  to  consider  the  order  of 
pri<xity  between  the  purely  equitable 
titles.  This  is  governed  by  order  of  time 
unless  there  has  been  some  act  or  omis- 
sion on  the  part  of  the  owner  of  an 
equitable  title  prior  in  point  of  time  such 
as  to  cause  that  title  to  be  postponed  to  a 
subsequent  equitable  interest.  The  rules 
which  govern  the  postponement  of  a  prior 
legal  estate  to'  a  subsequent  equitable 
eetate  were  in  the  year  1884  laid  down  by 
LcMrd  Justice  Fry  in  delivering  the  judg- 
ment of  the  Court  of  Appeal  in  Northern 
Cotmiies  of  £ngland  Fire  Inaturcmoe  Co.  v. 
Whipp*^  In  1890  Mr.  Justice  Kay,  in 
Taylor  v.  RuaaeU^^^  carefuUy  considered 
the  law  with  respect  to  the  postponement 
of  a  prior  to  a  subsequent  equitable  inte- 
rest, and  came  to  the  conclusion  that  the 
same  rules  as  those  laid  down  in  Northern 
Counties  of  EttygloMd,  Fire  Iryswravjoe  Co.  v. 
Whipp  ^^  applied  to  the  case  befoi*e  him. 
On  appeal,  his  Lordship's  decision  was 
reversed  on  another  ground,  and  the 
Court  of  Appeal  declined  to  consider  any 
question  as  to  the  relative  equities  which 
arose  under  the  circumstances  of  the  case. 
In  the  House  of  Lords  the  decision  of  the 
Court  of  Appeal  was  affirmed  on  the  same 
ground  ;  but  Lord  Macnagbten,  in  advis- 
ing the  House^  took  occasion  to  remark 
that  he  was  not  satisfied  of  the  correctness 
of  the  view  taken  by  Mr.  Justice  Kay.  I 
am  not  aware  that  the  precise  point  con- 
(43)  63  L.  J.  Cb.  629;  26  Ch.  D.  482. 


sidered  by  that  learned  Judge  has  since 
arisen  for  decision  ;  and  if  it  were  neoefr- 
saiy  to  decide  it  in  the  present  case  I 
should  think  it  my  duty  to  examine  with 
the  utmost  care  his  judgment  in  Tayior  v. 
Ru8§eU  ^^  and  the  authorities  relied  on  by 
him.  I  think,  however,  that  on  the 
present  occasion  such  an  examination  may 
be  dispensed  with.  The  ground  of  post- 
ponement relied  on  in  this  case  is  that  the 
prior  equitable  claimants  allowed  Tasknr 
to  remain  in  possession  of  the  title-deeds. 
including  the  mortgages  to  himself.  There 
are  undoubtedly  cases  (as,  for  examplie^ 
Waldron  v.  Sl(^  [l862]  *^  and  Farrand 
V.  Yorkshire  Bathing  CoM)  where  an 
equitaUe  mortgagee,  who  has  allowed  his 
mortgagor  to  retain  or  regain  possession 
of  the  title-deeds,  has  been  postponed  to  a 
subsequent  equitable  incumbrancer  who 
has  obtained  possession  of  the  deeds. 
But  where  the  relationship  between  the 
equitable  incumbrancer  and  the  person  in 
possession  of  the  title-deeds  is  not  merely 
that  of  mortgagee  and  mortgagor,  but  is 
of  a  fiduciary  nature  (as,  for  example^ 
that  of  ceeiuie  que  tnui  and  trustee  or 
client  and  solicitor),  there  is  a  great  body 
of  authority  to  shew  that  the  equitable 
incumbrancer  is  not  to  be  deprived  of  his 
priority  by  reason  of  the  improper  acts  of 
the  person  entrusted  with  the  deeds,  so 
long,  at  all  events,  as  the  incumbrancer 
had  no  ground  to  suppose  that  there  was 
any  want  of  good  &iUi  on  the  part  of  the 
custodian  of  the  deeds. 

The  leading  authorities  on  this  point 
appear  to  be  Cory  v,  Fyr»  [i863],**  Shrep- 
ahire  Union  BaUwofya  and  Cmal  Co.  v. 
Reg.  [1876],*®  and  Vemony  Ewens  i:  Co.^ 
In  re  [l886],*^  before  the  Court  cf  Appeal. 
This  last  case  in  some  of  its  features  bears 
a  resemUance  to  the  present.  A  client 
left  in  the  hands  of  his  solicitors  ll,OuO^. 
for  investment.  The  solicitors  represented 
that  this  sum  was  invested  on  mort- 
gage of  certain  specified  property,  and  the 
client  made  no  further  enquiry.  The 
solicitors  were  in  fact  the  holders  of  a 
mortgage  for  55,000^.  on  the  specified  pro- 
perty, and    afterwards    dealt  with    the 

(44)  1  Drew.  193. 

(46)  1  De  G.  J.  &  S.  149. 

(46)  46  L.  J.  Q.B.  31 ;  L.  R.  7  H.L.  496. 

(47>  66  L.  J.  Ch.  12 ;  33  Ch.  D.  402. 
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mortgage  by  giving  it  up  in  exchange  for 
other  property  in  which  they  acquired  an 
equity  of  redemption ;  and  this  .equitable 
interest  they  subsequently  sold.  It  was 
held  that  the  solicitors  must  be  treated  as 
having  become  trustees  for  their  client  of 
11,000/.  out  of  the  55,000/.  secured  by  the 
mortgage,  and  having  as  against  the  client 
dealt  improperly  with  this  mortgage; 
and  consequently  that  the  latter  was 
entitled  to  a  charge  on  the  substituted 
property.  It  was  further  held  that  the 
client  was  entitled  to  enforce  this  charge 
against  the  purchasers.  Lord  Justice 
Cotton  makes  these  remarks:  ^'Thon 
there  was  a  case  of  Waldron  v.  Shper  *<  ; 
and  that  is  the  case  which  may  be  said  to 
be  most  like  the  present ;  but  what  was 
it?  Waldron  had  an  equitable  security 
which  was  the  first  incumbrance  on  the 
property,  and  he  put  the  deeds,  not  into 
the  hands  of  a  person  who  owed  any  duty 
to  him,  but  into  the  hands  of  his  mort- 
gagor, and  then  that  mortgagor  kept  them, 
without  any  enquiiy  from  Waldron,  and 
dealt  with  the  property  on  the  footing 
that  he  was  entitled  to  the  deeds.  In  my 
opinion  that  is  an  entirely  different  case 
from  one  in  which  a  person  lets  his 
solicitor  have  his  deeds  in  his  hands,  or 
trusts  to  his  solicitor  when  the  solicitor 
has  undertaken  a  duty  for  him,  and  has, 
as  in  this  case,  made  himself  a  trustee  of 
that  which  he  ought  to  have  acquired  in 
the  name  of  his  client,  but  has  in  fact 
acquired  in  his  own  name";  and  his 
Lordship  also  says,  '*  it  is  not  a  sufficient 
ground  for  postponing  the  client,  for 
whom  the  solicitor  had  become  a  trustee, 
but  was  not  openly  a  trustee,  simply 
because  the  client  had  not  made  enquiry 
as  to  how  the  solicitor  had  performed  his 
duty."  The  principle  was  applied  by  Mr. 
Justice  Chitty  in  CarriU  v.  Real  and  Per- 
tonal  Advance  Co.  [l889]  ^^ — a  strong  case. 
I  think  that  it  must  also  be  applied  here. 
So  far  as  the  title  of  Nixon  or  the  bene- 
ficiaries under  the  Tasker  settlement  is 
equitable  only,  he  and  they  were  entitled 
to  rely  on  Tasker  for  the  performance  of 
his  duty  as  one  of  the  trustees  of  that 
settlement.  In  my  judgment,  the  bank 
are  not  entitled  to  say  that  the  Tasker 
trustees  have  lost  priority  in  respect  of 
(48)  58  L.  J.  Ch.  688 ;  42  Ch.  D.  263. 


their  equitable  title.  The  same  principle 
applies  as  between  the  Tasker  trustees 
and  the  Brockman  trustees,  80  far  u 
the  title  of  the  Tasker  trustees  is  equitable 
only. 

It  was  contended  on  behalf  of  the 
Brockman  trustees  that,  as  between  them 
and  the  Tasker  trustees,  they  are  prior  in 
point  of  time,  and  even  although  they 
may  not  be  entitled  to  priority  as  between 
themselves  and  the  bank,  they  ought  to 
the  extent  of  their  charge  to  be  allowed  to 
stand  in  the  place  of  the  Tasker  trustees, 
in  accordance  with  the  rule  applied  to  the 
priority  of  judgment  creditors  in  Benham 
V.  Keane^^''  and  treated  by  Lord  Justice 
Fiy  in  Wyatt,  In  re;  White  v.  Mis,^^ 
as  applicable  between  incumbrancers. 
Now  a  purchaser  for  value  without 
notice  is  entitled  to  the  benefit  of  a  legal 
title,  not  merely  where  he  has  actualiy 
got  it  in,  but  where  he  has  a  better  title 
or  right  to  call  for  it.  This  rule  is  laid 
down  in  Wilkea  v.  BodingUm  [l707].**  It 
has  accordingly  been  held  that  if  a  pur- 
chaser for  value  takes  an  equitable  title 
only,  or  omits  to  get  in  an  outstanding 
legal  title,  and  a  subsequent  purchaser  for 
value  without  notice  procures,  at  the  time 
of  his  purchase,  the  person  in  whom  the 
legal  title  is  vested  to  declare  himself 
a  trustee  for  him,  or  even  to  join 
as  party  in  a  conveyance  of  the  equit- 
able interest  (although  he  may  not 
formally  convey  or  declare  a  trust  of 
the  legal  estate),  still  the  subsequent 
purchaser  gains  priority — see  Wiika  v. 
BodingUm^^^  MaundreU  v.  Maundrdl 
ri805l,*o  Stanhope  v.  Vemey  {Earl) 
[l76l1,"  WUmot  V.  Pike,^^  and  Booper 
V.  Morrison,^  Here  Nixon,  on  being 
appointed  a  trustee  of  the  Tasker  settle- 
ment, insisted  that  the  mortgages  for 
1,400Z.  should  be  legally  transferred  to 
himself  and  Tasker  as  trustees  of  that 
settlement.  Tasker  was  not  merely  a 
formal  but  an  actual  conveying  party  to 
the  instruments  by  which  this  was  done. 
By  accepting  the  transfers  Nixon  gave  «p 
a  right  of  action  which  he  had  against 
Tasker  and  became  a  purchaser  for  'value 
without  notice  of  any  prior  incumbr^ce. 

(49)  2  Vem.  599. 
(60)  10  Ves.  246,  270. 
(51)  2  Eden,  81. 
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There  -was  no  suspicion  attaching  to 
Tasker  at  this  time,  and  it  would  have 
heen  a  breach  of  trust  to  vest  the  legal 
title  to  these  securities  in  any  persons 
other  than  Tasker  and  Nixon,  the  duly 
constituted  trustees  of  the  Tasker  settle- 
ment. Everything  therefore  was  done 
that  could  be  done  to  deal  with  the  legal 
title  in  such  a  way  that  the  securities 
should  be  vested  in  the  proper  persons, 
with  the  object  that  they  should  be 
effectually  held  on  behalf  of  the  Tasker 
beneficiaries.  The  position  of  the  Brock- 
man  trustees  and  beneficiaries  is  very  dif- 
ferent. They  got  from  Tasker  no  declara- 
tion of  trust  nor  any  assignment  of  the 
legal  title.  None  of  them  gave  up  any 
right  whatever  against  Tasker,  or  gave 
o&er  valuable  consideration  for  what 
Tasker  did.  The  securities  were  never 
legally  vested  in  the  Brockman  trustees 
as  such ;  and  the  appropriation  made  was 
the  voluntary  act  of  Tasker,  and  of  Tasker 
alone.  In  my  judgment,  the  Tasker  trus- 
tees have  acquu^  a  better  right  than  the 
Brockman  trustees  to  call  for  the  legal 
title  which,  prior  to  April  5,  1898,  was 
vested  in  Tasker.  The  result  is  that  the 
Tasker  trustees  are  entitled  to  the  mort- 
gages of  the  Park  Terrace  property  in 
priority  to  the  other  claimants. 

In  the  action  of  London  and  County 
Banking  Co.  v.  Nixon  a  question  arises 
between  the  bank  and  the  trustees  of  the 
Tasker  settlement  with  reference  to  a 
mortgage  for  800^.  on  two  houses  in 
Stanley  Gardens.  The  contest  is  precisely 
similar  to  that  between  the  same  parties 
as  to  their  priority  with  regard  to  the 
mortgages  on  the  Park  Terrace  property, 
and  most  have  a  similar  result — namely, 
the  Tasker  trustees  have  priority  over  the 
bank. 


Solicitors—Freeman  k  Son,  for  Nixon ;  White, 
Borrett  k  Co.,  agents  for  A.  D.  k  L.  J.  D. 
Brockman,  Folkestone,  for  trustees  of  Brock- 
man settlement;  Harries,  Wilkinson  &  Raikes, 
for  London  and  County  Banking  Co. 


lEeported  hy  A.  J.  Speneer^  JStq., 
Barrigter'Ot'Law, 


Oozens-Habdy,  J. 

1901. 
Jan.28,29,30,31. 1 
Feb.1,4,  5,  6,  21., 


MERTTENS   V,   HILL. 


Custom — Tenure  of  Ancient  Demesne — 
Customary  Freehold— Fine  on  Alienation 
— Title  to  Manor — Poesession — Presump- 
tion of  Lost  Grant — Recital  in  Indoswre 
Act — EvideTuse, 

The  freehold  of  land  held  hy  the  tenure 
of  ancient  demesne  is  in  ^  tencmt  and 
not  in  the  lord  of  the  manor.  A  custom 
for  the  lord  of  a  manor  of  ancient  demesne 
to  receive  a  fine  arbitrary  upon  the  pur- 
chase of  lands  unthin  the  manor  is  bad, 
whether  limited  to  purchases  by  **  strangers  " 
{that  is,  persons  not  already  tenants  of  the 
manor)  or  not,  as  being  contrary  to  the 
statute  Quia  Emptores  and  other  statutes. 

Semble,  where  a  manor  has  existed  in 
the  hands  of  the  Crown,  and  the  Crown  has 
granted  some  of  the  lands  of  the  manor  to 
a  subject  by  a  grant  which  did  not  pass  the 
manor,  but  the  successors  in  title  of  the 
grantee  have  held  manorial  courts  and  kept 
court  rolls  continuously,  and  shew  a  long 
modem  paper  title  to  the  manor,  a  grant 
of  the  manor  itself  from  the  Croum  will  be 
presumed. 

Recitals  in  an  Indosure  Act  a/re  not 
conclusive  evidence  against  persons  claim- 
ing through  original  allottees  under  the 
Act,  but  may  be  rebutted  by  other  evidence. 

Action  by  the  plaintiff,  who  claimed  to 
be  lord  of  the  manor  and  soke  of  Bothley 
in  Leicestershire,  claiming  a  fine  from 
the  defendant  as  purchaser  of  certain 
lands  called  "  Wongs "  in  the  vill  of 
Grimston,  one  of  the  dependencies  of  the 
manor,  at  the  rate  of  one  shilling  in  the 
pound  on  his  purchase- money. 

The  statement  of  claim  alleged  as  fol- 
lows :  The  plaintiff  is  entitled  to  a  fine 
due,  according  to  the  custom  of  the  said 
manor  and  soke,  from  every  purchaser  of 
tenements  situate  within  the  said  manor 
and  soke,  who  is  a  foreigner — that  is,  of 
every  person  not  already  a  sokesman  or 
tenant  of  the  naid  manor  and  soke  at  the 
time  of  such  purchase,  for  licence  of  entry 
into  such  tenements.  The  lands  of  the 
manor  are  holden  of  the  lord  by  fealty. 
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suit,  and  Eervice,  and  subject  to  certain 
customary  incidents  of  tenure  in  the 
nature  of  a  customary  freehold.  Any 
person  becoming  entitled  to  any  tene- 
ments holden  of  the  lord  of  the  manor 
ought  to  appear  at  the  court  of  the  lord 
to  do  fealty,  suit,  and  service,  pay  the 
customary  fine  and  take  admittance,  and 
the  title  of  any  person  so  becoming  entitled, 
and  specially  of  any  foreigner,  is  incom- 
plete until  admittance.  The  said  fine 
was,  according  to  the  custom  of  the  said 
manor,  a  fine  arbitrary  for  licence  of  entry 
into  the  said  teaements.  For  150  years 
and  upwards  the  lords  of  the  said  manor 
and  soke  have  accepted,  as  a  composition 
for  such  fines  arbitrary,  a  poundage,  at 
the  rate  of  one  shilling  in  the  pound,  on 
the  amount  of  the  consideration-money 
paid  by  foreigners  for  tenements  purchased 
by  them. 

The  plaintiff  further  alleged  that  if  a 
foreigner,  who  had  purchased  any  tene- 
ments within  the  manor,  neglected  after 
being  duly  summoned  to  come  to  court 
to  take  admittance,  he  would  be  amerced 
by  the  homage,  and  the  lord  was  entitled 
to  enter  quou9q%iS ;  and  that  the  foreigner 
was  bound  before  and  as  a  condition  of  ad- 
mittance to  take  a  customary  oath  that  he 
had  not  contracted  or  agreed  for  any 
further  or  greater  purchase  of  lands  than 
those  to  which  he  was  admitted. 

The  defendant  had  refused  to  take 
admittance  or  pay  a  fine.  The  homage 
had  amerced  him  at  forty  shillings.  The 
plaintiff  claimed  the  amercement  and  fine. 
The  defendant  denied  that  the  manor 
of  Bothley  existed,  contending  that  it  had 
come  into  the  hands  of  the  Grown  on  the 
suppression  of  the  monasteries,  but  had 
been  destroyed  by  successive  grants  from 
the  Crown  of  the  lands  of  the  manor, 
most  of  which  had  been  made  or  trans- 
ferred to  the  plaintiff's  predecessors  in  title 
to  be  held  in  common  socage  and  not  in 
chief.  None  of  these  grants  expressly  in- 
duded  the  manor  itself.  The  defendant  also 
denied  that  Wongs  was  within  the  ambit 
of  the  manor,  and  that  the  alleged  custom 
existed.  He  also  pleaded  that  the  custom 
was  bad  in  law,  and  denied  that  he  was 
a  foreigner  within  the  meaning  of  the 
alleged  custom.  The  defendant  had  been 
born  within  the  manor,  but  neither  he 


nor  his  parents  had  ever  held  lands  within 
it. 

The  evidence  consisted  almost  entirdy 
of  the  court  rolls  and  ancient  docuneata^ 
the  nature  and  effect  of  which  sufficiuitly 
appear  from  the  arguments  aoad  the 
judgment. 

Swinfeti,  Eady,  K.G.,  Eve,  JT.C,  aad 
Stuart  Moore,  for  the  plamtift — ^The  land 
purchased  by  the  defendant  is  within  the 
manor  of  Rothley.  Predecessors  in  title 
of  his  were  admitted,  and  appear  on  the 
rdls.  Part  of  the  land  was  allotted  to 
Trueman,  the  defendant's  predecessor  in 
title,  by  the  award  under  the  Grinston 
Inclosure  Act,  1765  (5  Gea  3.  c  ixviiL)^ 
That  Act  recites  that  Grimstott  is  witUn 
the  manor  and  soke  of  RothWy,  and  the 
defendant  is  privy  to  that  Act,  sad 
bound  by  it.  In  1825  Needham,  one  (d 
the  de&ndanfs  predeeesaors  in  t^e,  was 
admitted,  and  in  1826,  by  an  action  in 
the  Common  Pleas,  he  procured  the  re- 
versal of  a  fine  levied  by  lus  innnediake 
predecessor.  That  can  only  have  be» 
done  on  the  gro«md  that  the  land  ww 
not  freehold,  and  therefore  not  a  proper 
subject  for  a  fine. 

The  plaintiff  is  lord  of  the  andeot 
manor  of  Bothley.  It  is  admitted  ^at 
the  manor  was  owned  by  theTemptere, 
and  came  into  the  hands  of  the  Crown 
in  32  Hen.  8.  There  were  severs! 
grants  by  the  Crown  to-  the  plaintiff's 
predecessors  in  title  of  lands  of  the 
manor.  The  manOT-  itself  is  not  exprenlf 
named,  but  the  grant  of  the  lands  of  a 
manor  will  pass  the  manor — Manhwid 
Smith's  Cam  [ussfiU  The  plaintiff's  pre- 
decessors have  held  Courts  for  the  maDor, 
and  acted  as  lords  thereof  ever  sinee 
those  grants.  The  court  rolls  are  ccn- 
tinuous  except  for  a  gap  from  1604  to 
1675,  and  the  plaintiff  shews  a  goad 
paper  title  to  the  manor  for  more  than 
150  years*  Under  theee  drcumstaneeaa 
legal  origin  will,  if  necessary,  be  pre- 
sumed for  the  rights  so  long  enjoyed— 
HaUiday  v.  PhiUipa  [1869].^ 

It  is  admitted  that  the  manor  is  of 

(1)  1  Leonard,  26 ;  gub  wm,  Morris  v. 
Smith,  1  Cro.  Eliz.  38. 

(2)  68  L.  J.  Q.B.  404  ;  23  Q.B.  D.  48. 
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the  tennre  of  ancient  demesne.  That  is 
proved  by  Domesday  Book,  where  the 
maaor  is  entered  as  being  terra  regis  in 
the  time  of  William  the  Conqueror  and  of 
Edward  the  Confessor.  That  tenure  eon- 
tinues  when  the  manor  is  granted  to  a 
sabjBct—MoilB  Abridgmenty  I.  p.  324,  8^ 
pi.  ^Ancient  Demesne."  The  Knights 
Templars  in  1285  established  their  title  as 
lords  of  a  manor  of  ancient  demesne  by 
pioceedmgB  before  the  Justices  in  Eyre, 
in  Leicester.'  In  those  proceedings  Ralph 
FitaBoger  sued  Balph  de  Warkenetheby 
for  land  in  Warkenetheby,  one  of  the 
dependeneLes  of  the  manor,  in  the  King's 
Court,  and  he  was  non-suited  beeaoee  he 
ought  to  have  sued  in  the  court  of  the 
lord  of  the  manor  by  the  Little  Writ  of 
B^ht  Close.  The  same  proceedings  ^ew 
that  the  agreement  made  in  66  Hen.  3, 
betweea  the  Master  of  the  Templars  and 
the  tenants  of  the  outlying  dependencies 
of  the  manor  of  Rothley,^  on  which  the 
defendant  lefies,  did  not  alter  the  tmiure 
or  customs  of  those  dependeocies.  The 
right  so  established  has  continued  ever 
since.  JLeuid  of  the  tenure  of  ancient 
demesne  is  privileged  copyhold,  not  free- 
hold; that  is  laid  down  in  BlaeksUm^a 
Lam  TraeU  (3rd  ed.),  **  Consideration 
of  Copyholds,"  p.  213  ei  ieq,,  quoting 
Bracton,  Fleta,  and  Britton;  and  by 
Watkina  an  Copyholds  (4th  ed.),  vol.  i. 
p.  44.  In  this  manor,  at  any  rate,  the 
land^  passed  by  admittance,  and  that  is 
proof  that  the  freehold  is  in  the  lord. 
The  custom  of  paying  a  fine  on  purchase 
by  a  foreigner  is  proved  by  a  long  course 
of  entries  in  the  rolls.  It  is  stated  in 
thi»  Grimston  Inclosure  Act  by  which  the 
defendant  is  bound.  It  is  said  that  this 
is  a  restriction  on  alienation.  But  there 
was  no  right  of  alienation  until  the 
statute  of  Quia  Emptores  (18  Edw.  1. 
c.  1),  and  that  statute  does  not  apply  to 
tenants  in  ancient  demesne.  There  is  no 
statute  which  forbids  a  customary  fine  on 
alienation. 

Mteklem,  K,C^  WurtssburgyBud  E.  J.  H. 
Mackayy  for  the    defendant. — Lands  of 

(3)  De  Banco  Boll,  13  Ekiw.  1 ;  BoU  34  D, 
Kaster  Term. 

(4)  Eaamplification  Pat.  Boll,  51  Bdw.  3. 
M.37. 


the  tenure  of  ancient  demesne  are  fjoe 
hold.  All  the  dealings  with  this  pro*- 
perty  are  consistent  with  this  view,  and 
not  with  any  other.  The  whole  point  o£ 
the  case  of  13  Edw.  1  relied  on  by  the 
plaintiffs  counsel  is  that  the  land  waa 
frank  fee  within  the  manor  If  it  were 
not,  the  Little  Writ  of  Right  Close  would 
not  have  applied.  But  if  this  is  so,  it  is 
fatal  to  the  plaintiff's  contention.  The 
custom  he  pleads  necessarily  implies  that 
the  lands  were  not  freehold,  and  a  custom; 
must  be  continuous ;  one  break  destroya 
it;  modem  usage  is  immaterial  —  Th& 
Caae  of  TanHatry  [l609].* 

In  any  ease,  the  lands  in  Grimston 
were  enfranchised  by  an  agreement  made 
before  the  Judges  at  Westminster,  in  the 
29th  year  of  Henry  3  (a.d.  1245),  be- 
tween the  Master  of  the  Templars  and 
the  men  of  certain  dependencies  of  the 
manor  of  Bothley,  including  Grimston, 
which  was  confirmed  by  Jn^peximus  in 
1377,^  whereby  the  toiants  agreed  to 
pay  an  extra  farm  of  three  shillings  per 
year  per  carucate  *'  for  all  works  tallagea 
and  other  villein  customs  which  the  said 
master  exacted  from  them." 

This  agreement  enfranchised  the  lands 
in  Eothley  —  Waikina  on  Copyholds 
(4th  ed.),  voL  i.  p.  446.  If  not,  it 
released  them  from  the  custom. 

The  plaintiff  is  not  lord  of  the  old 
manor  of  Bothley.  The  diflerent  grants 
by  the  Crown  of  lands  within  the  manor 
to  be  held  on  different  tenures  destroyed 
the  old  manor.  If  it  was  not  absolutely 
destroyed,  the  grant  to  Wright  and 
Holmes  in  1563  ^  of  certain  lands  at. 
Grimston  to  be  held  as  of  the  manor  of 
East  Greenwich  took  out  of  the  manor  all 
the  lands  in  Grimston  which  were  ever  in 
it.  It  is  clear  from  Domesday  Book  that 
only  a  very  small  part  of  Grimston  ever 
was  within  the  manor. 

The  defendant  relies  on  his  possessory 
title,  the  recital  in  the  Inclosure  Act^  and 
the  admission  to  Wongs.  But  in  dealing 
with  a  manor  a  possessory  title  cannot  beset 
up  against  an  express  grant.  On-  the  rolls 
the  earlier  entries  relating  to  Grimston 

(5)  Davies,  78,  91. 

(6)  Patent  Boll  Ch.  61  Edw.  3.  11.  37. 

(7)  Patent  fioU  Gh.  7  Kdw.  6.  part  4,  M.  13. 
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refer  to  the  adjoining  manor  of  Dalby  and 
not  Bothlej.  It  is  impossible  to  trace 
any  particular  piece  of  land  in  Grimston 
on  the  rolls,  much  less  the  whole.  The 
£Ekct  that  Grimston  tenants  had  to  attend 
the  manor  court,  which  waa  reserved  by 
the  compromise,  may  have  made  them 
take  admission  to  secure  the  benefit  of 
« the  Writ  of  Little  Right  Close."  This 
would  explain  the  admission  to  Wongs. 

The  Inclosure  Act,  being  a  private  Act 
of  Parliament,  is  only  evidence  between 
parties  and  privies — BreU  v.  Beales  [l829]  ^ 
and  Taylor  v.  Parry  [i84o].®  It  cannot 
be  used  against  the  defendant  until  it  is 
shewn  that  he  claims  through  some  one 
who  took  a  benefit— Camart^on  v.  ViUe- 
boia  [1844]  *® — and  then  the  evidence  may 
be  rebutted — Reg.  v.  Houghton  Inhabit' 
amta  [1853]"  and  Rex  v.  Greene  [}SS7],^^ 
So  court  rolls  are  only  evidence  between 
the  lord  and  his  tenants — AU.-Oen,  v. 
Hotham  [l823].*' 

But  assuming  Grimston  to  be  within 
the  manor,  the  custom  as  alleged  is  not 
proved.  The  earlier  entries  seem  to  refer 
to  a  fine  on  alienation,  not  for  licence  of 
entry.  There  is  no  proof  whatever  of  a 
customary  oath  or  the  lord's  right  to  seize 
qwmeque.  The  customaries  are  of  very 
doubtful  authority,  and  they  do  not  agree 
with  each  other  or  with  the  recital  in  the 
Inclosure  Act. 

The  fine  is  illegal  because  contrary 
to  the  general  statutes  Quia  Emptores 
(18  Edw.  1.  c.  1),  Magna  Charta,  s.  15, 
and  to  a  statute  of  8  Edw.  2,  which  is  on 
the  Roll  of  Parliament  (vol.  i.  p.  298), 
but  not  in  the  statute  books.  ^^     A  custom 


(8)  Moo.  &  M.  416,  425. 

(9)  9  L.  J.  C.P.  298  ;  1  Man.  &  G.  604. 

(10)  14  L.  J.  Ex.  233 ;  13  M.  &  W.  313. 

(11)  22  h.  J.  M.O.  89;  1  E.  &  B.  601. 

(12)  6  Ad.  &  E.  548. 

(13)  Turn.  &  R.  209,  217. 

(14)  Parliament  Boll  (Chancery)/ 8  Edw.  2. 
No.  36 :  *'  It  is  agreed  and  assented  by  the  arch- 
bishops bishops  abbots  priors  earls  and  barons 
find  others  of  the  realm  in  the  Parliament  of  oar 
Lord  the  King  which  was  enmmoned  at  West- 
minster  in  the  Octaves  of  St.  Hilary  in  the 
8th  year  of  his  reign  that  from  henceforth  none 
should  demand  or  take  any  fine  from  freemen 
for  entering  upon  the  lands  and  tenements 
which  are  of  their  fee  so  always  that  by  such 


[l789],>*     TreacoU    v.    Merchant 
Co.  [i856],i«  and  Wood  v.  LoveaU 


cannot  prevail  against  an  Act  of  Parlia- 
ment— see   Case  of  Tanietry^^  Noble  v. 
Durell 
Tailore 
[1796].>7 

The  custom  is  also  bad  because  it  is 
uncertain — Coh^a  Law  Traete,  The  C<m- 
pleat  CopyhMer,  p.  62,  and  the  C<ue  of 
Tanistry  ^  —  and  unreasonable  because 
without  consideration  the  tenants'  title  is 
good  without  admission,  and  they  gain 
nothing  by  it. 

Eve^  K.C.f  in  reply. — ^A  fine  on  aliena- 
tion of  freeholds  may  be  good — DamereU 
V.  Protheroe  [l847],*®  citing  Mayne  v. 
Cro$  [1412].>» 

[Micklem,  K.C.  —  The  quotation  of 
Mayne  v.  Croa  *^  is  a  mistake.  We  have 
referred  to  the  Tear-book^  and  no  sadi 
point  was  decided.] 

Cur.  ado.  vult. 

Feb.  21. — Cozens-Habdt,  J. — This  ac- 
tion is  brought  to  try  the  right  of  the 
plaintiff  as  lord  of  the  manor  and  soke  of 
Bothley,  in  the  county  of  Leicester,  to  a  fine 
of  one  shilling  in  the  pound  on  the  pur- 
chase-money paid  by  the  defendant  for  cer- 
tain property  situate  at  Grimston  known  as 
the  Wongs.  My  attention  has  been  directed 
to  a  mass  of  ancient  documents,  and  some 
of  them  will  require  special  mention.  It 
will,  however,  be  convenient  in  the  first 
instance  to  state  the  propositions,  six 
in  number,  which  are  asserted  by  the 
plaintiff  and  denied  by  the  defendant. 
(1)  That  the  plaintiff  is  lord  of  the 
ancient  manor  of  Bothley.  (2)  That 
Wongs  is  within  the  ambit  of  the  manor. 
(3)  That  the  Grimston  tenants  of  the 
manor  are  only  privileged  copyholders, 
and  that  the  freehold  is  in  the  plaintifi'  as 
lord.  (4)  That  by  the  custom  of  the  manor 
all  such  tenants  are  bound  to  pay  a  fine  of 
one  shiUing  in  the  pound  on  alienation 
by  way  of  sale  to  a  "  foreigner,"  or  alter- 
natively that  the  '^  foreigner  "  ia  bound  to 

feoffment  they  be  not  losers  of  their  services 
nor  that  their  services  be  defied.** 
C15)  8  Term  Rep.  271. 

(16)  11  Ex.  866. 

(17)  6  Term  Rep.  611. 

(18)  10  Q.B.  20. 

(19)  Year-book,  Mich.,  14  Hen.  4.  foL  2  B. 
pi.  6. 
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pay  such  a  fine  on  entry.  (5)  That  the 
defendant  is  a  '^  foreigner "  within  the 
meaning  of  the  custom.  (6)  That  the 
custom  is  good  in  law.  I  propose  to  deal 
with  these  propositions  separately  as  far 
as  may  be. 

(1)  It  appears  from   Domesday  Book 
that  William  the  Conqueror  then  held  the 
manor  of  Bothley  and  that  King  Edward 
had   held  it.     To  the  manor  pertained 
twenty  members,  of  which  Grimston  was 
one.  ''  In  Grimestone  are  three  carucates  of 
land  less  one  bovate  and  a  half.''    In  these 
members  there  were  stated  to  be  **204 
sockmanni  with  157  villani  and  94  bordani, 
having  four  score  and  two  ploughs,  and 
they  render  among  them  all  311.  Ss.  Id,'* 
It  follows  from  what  I  have  stated  that  the 
manor  was  "ancient  demesne  "  and  that  the 
tenants  had  certain  rights  and  privileges 
peculiar  to  that  tenure.     The  manor  was 
granted  by  the  Crown  to  the  Templars, 
who  had  also  the  adjacent  manor  of  Dalby. 
Both   manors  continued  in  their  hands 
or  in  those  of  the  Hospitallers  until  1540, 
when  they  were  vested  by  statute  in  the 
Crown.     The  dealings  of  the  Crown,  so 
{&T  as  Bothley  and  Grimston  are  con- 
cerned,  were  peculiar.     In   1543   Eling 
Henry  8  granted  to  Henry  Cartwright 
{inter  alia)  ''all    that  the   site   of  our 
manor  of  -  Bothley."    The  grant  included, 
not  all  the  demesne  lands  of  the  manor, 
but  only  such  as  were  then  or  late  in  the 
tenure  or  occupation  of  Humphrey  Bab- 
ington  or  his  assigns  under  a  twenty-  nine 
years'  lease  from  the  Templars  in  1530, 
reserving  a  rent  of  6Z.  13«.  4d.    The  grant 
to  Cartwright  was  to  hold  in  chief  by  the 
service  of  the  thirtieth  part  of  one  knight's 
fde  and  rendering  a  yearly  rent  of  Ida.  4d. 
in  respect  of  the  site  of  the  manor.     This 
grant   to  Cartwright  did  not   pass  the 
manor,  nor,  on  the  other  hand,  did  it 
extinguish  the  manor.      But  the  lands 
granted  were  severed   from  the  manor. 
Whatever  passed  to  Cartwright  is  appa- 
rently vested  in  the  plaintiff.     In  1544 
Henry  8  granted  the  manor  of  Dalby 
to  Andrew  Nowell  to  hold  in  chief.    The 
manor  of  Dalby  included  part  of  Grim- 
ston.    In  1553  Edward  6  granted  cer- 
tain  lands    in    Grimston,    part    of   the 
possessions  of  the  late  monastery  of  Kyrk- 


bybellers,  to  Wright  and  Holmes  as  of 
the  manor  of  East  Greenwich  in  free 
socage  and  not  in  chief.  In  1561  Queen 
Elizabeth  granted  to  Cave  and  Williams 
all  her  remaining  lands  in  the  viU  of 
Bothley,  and  certain  rents  reserved  on 
prior  grants  out  of  other  lands  in  the 
vill,  in  free  socage  and  not  in  chiefl 
This  grant  did  not  pass  the  manor. 
Whatever  passed  by  this  grant  is  ap- 
parently vested  in  the  plaintiff.  In  1564 
and  1576  certain  lands  in  Grimston, 
formerly  belonging  to  the  dissolved 
monastery  of  Launde  and  to  the  dissolved 
monastery  of  Kyrkbybellers,  were  granted 
by  Queen  Elizabeth  to  persons  through 
whom  the  plaintiff  does  not  shew  title. 
In  1590  Queen  Elizabeth  granted  to 
Forcitt  and  West  certain  lands  and  rents 
in  Grimston  to  hold  in  free  and  common 
socage.  In  1609  James  1  granted  to 
Sewall  and  others,  through  whom  the 
plaintiff  claims,  all  perquisites  of  courts  of 
the  lordship  or  preceptory  of  Bothley.  In 
1670  Charles  2  granted  to  Lord  Hawley 
and  others  certain  rents  arising  from  that 
part  of  Grimston  which  was  within  the 
manor  of  Dalby.  There  is  nothing  in 
any  of  the  Crown  grants  which  suffices  to 
pass  the  manor  of  Bothley.  On  the  other 
hand,  it  appears  that  manor  courts  have 
been  held  by  the  plaintiff's  predecessors 
in  title  since  1576,  if  not  earlier,  without 
interruption,  except  during  a  period  from 
1604  to  1675,  when  the  court  rolls  are 
not  forthcoming.  It  is  recited  in  the 
Grimston  Inclosure  Act  of  1765  that 
Thomas  Babington,  through  whom  the 
plaintiff  claims,  was  lord  of  the  manor  and 
soke  of  Bothley ;  and  a  good  paper  title 
is  shewn  from  the  beginning  of  this  cen- 
tury. Under  these  circumstances  I  think 
I  must  hold  that  the  plaintiff  has  suffi- 
ciently established  his  title  as  lord  of  the 
ancient  manor  of  Bothley,  notwithstand- 
ing the  gaps  above  referred  to.  If  necessary, 
a  lost  grant  from  the  Crown  must  be  pre- 
sumed. 

(2)  Is  Wongs  within  the  ambit  of  the 
manor  of  Bothley  J  This  is,  in  my  judg- 
ment, extremely  doubtful.  It  is  dear 
that  only  part,  and  probably  only  a  small 
part,  of  Grimston  ever  was  within  that 
manor.    The  various  Crown  grants  above 
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referred  to  and  also  the  minister's  acoounts, 
winch  have  been  put  in  evidenoe,  satosfy 
me  of  this.  The  plaiyitiflT  strangly  relies 
upon  the  Inclosnre  Act  of  1765,  under 
which  Wongs  (ezoept  a  small  portion) 
inas  allotted  to  a  predecessor  in  title  of 
the  defendant.  Kow  a  mere  recital  in  a 
local  and  personal  Act  of  ParliameDi, 
thoogh  admissible  against  persons  claim- 
ing under  the  Act,  is  not  conclosive,  and 
Iflie  Oourt  is  at  liberty  to  consider  the 
fact,  or  the  law,  to  be  -different  from  the 
fltotement  in  the  recital — see  Eeg,  v. 
Hwa^4on  IfikabUaraB}^  I  am  satisfied 
l^uit  the  recitals  in  the  Indosnre  Act  were 
inaccurate  in  treating  the  whole  of  Grim- 
ston  as  parcel  of  the  manor  of  Rothley ; 
amd  it  is  remarkable  that  there  is  no 
eoDitry  on  the  rolls  of  the  court  relating  to 
the  Wongs  until  1825,  although  in  the 
interval  of  sixty  years  since  the  Indosure 
Act  t^ere  had  been  many  devolutions  or 
dispositions  of  the  property.  But  as 
against  the  defendant  I  think  there  is 
en^ence  upon  whidi  I  must  act.  The 
iiefendant  claims  title  through  Jane 
Sarkby,  who  in  1820  conveyed  to  Matthew 
Needhaao.  Now  in  1816  Jane  Eirkby 
levied  a  fine  of  her  land  in  Grimston  in 
<te  Oourt  of  Oommon  Pleas.  The  effect 
of  this  was  to  make  the  land,  if  then 
aneieist  demesne,  frank  fee.  But  in 
Iflbvember,  1825,  Matthew  Needham  was 
admitted  tenaiEt  to  the  Wongs,  and  in 
1826,  by  a  juc^gment  in  an  action  of 
Bmbington  v.  Nwdkam  in  the  Oourt  of 
Oommon  Pleas,  the  fine  levied  in  1816 
was  aomulled,  reversed,  and  made  wholly 
Toid  on  the  ground  that  Uie  land  in 
question  was  only  pleadable  in  the  manor 
court  by  Writ  of  Right  Olose,  and  not  else- 
where. The  subsequent  dealings  have  not 
beem  wholly  consistent,  but  I  think  I 
UEust  hold  as  against  the  defendant,  and 
in  the  absence  of  any  proof  as  to  the 
lioundaries  of  the  manor,  that  the  Wongs 
is  within  the  ambit  of  the  manor. 

(3)  What  is  the  legal  position  of  the 
tenants  of  the  manor  ^  The  tenure  in 
ancient  demesne  is  in  many  ways  peculiar, 
and  it  is  not  possible  to  reconcile  all  the 
authorities.  The  clearest  and  best  de- 
scription is  contained  in  tdie  TKirii  Report 
iff    ih&     i^cd     Prapmiy    OommiBrionera 


(fp.  12-14),  of  widch  the  following  is  an 
extract :  ^'  There  is  great  eonfiiaion  in  tiie 
law  books   respecting   this  tenure.     M 
agree  that  it  exists  in  those  manora,  and 
in  those   only,  wldch  bdonged    to   ike 
Orown  in  the  reigns  of  Edward  the  Cod- 
fesser  and  William  the  Oenqueror,  and  in 
Domesday   Book  are  denominated  Term 
Beg^     But   the   copyholders    of    these 
manoTB  are  sometimes  considered  tenaats 
in  Andent  Demesne,  and  land  held  in 
afndent  demesne  is  said  to  paes  by  em- 
render  and  admittance.     This  appears  to 
be  inaccurate.     It  is  only  the  fre^oiders 
of  the  manor  who  ane  tmly  tenasts  ia 
«iiDient  demesne,  and  hmd  held  in  aQcieafc 
demesne  passes  by  common  law  eenvef- 
ances  without  the  iustrmneotality  of  the 
lord.     The    copyholders    in    an    anoieat 
demesne  manor,  Hke  «ther  oepyhoiders, 
are  merely  to  be  oanstdered  as  occupying 
a  part  of  the  lord's  demesne,  and  do  not 
hold  of  the  manor.     IDhey  ferm  ihib  cus- 
tomary Oourt.     Hie   Oourt   of  Ancient 
Demesne,  which  is  analogous  to  ihe  Oourt 
Baron,  is  constitoted  by  those  who  hold 
in  socage  of  the  lord  of  the  manor.  ,,  .The 
tenants  in  ancient  demesne,  properiy  so 
called,   were    made    subject   to    certain 
restraints  and  entitled  to  certain  inomnni- 
ties.  .  .  .  They  were  ferbidden  to  bring  or 
to  defend  any  real  action  toaching  their 
tenements,  except  in  the  lord's  Oourt. . . . 
In  ancient  demesne  there  are  no  subdivided 
or  conflicting  interests  in  the  soil.    The 
timber  and  minerals  belong  to  the  tenant, 
and  the  rents,  fines,  and  servioes  doe  to 
the    lord    are    certain."    Applying  this 
passage,  I  think  the  freehold  of  the  lands 
in  this  manor  is  in  the  tenants,  and  sot 
in  the  lord.     Bart,  apart  from  that  high 
authority,  I  arrive  at  the  condhisiaa  for 
sevend    reasons,      {a)  They    are   celled 
^  free  tenants  "  in  very  early  docomeiitB. 
'(5)  Their  tenements  ordinarily  passed  hy 
feoffment,  with  livery  of  seisiii,  and  sot 
by  surrender,    (c)  They  used  the  Writ  of 
I^ght  Olose,  which  seems  to  have  beeioBly 
available  to    freeholders.     Accordiag  to 
FitzHenhert,  IT^iura  Brmmtm^  11  F.,  a 
Writ  of  Right  Olose  is  a  writ  which  is 
directed  unto  the  lord  of  anriemt  demesne 
which   lieth    for   tfaose    tenants   within 
ancient  demesne,  who  hold  their  lands  by 
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oiuiiier  in  fee-smiple,  or  in  fee-tafl,  or  for 
hh,  or  in  dower.  Bat  it  does  not  lie  for 
eopyliolderB.  (d)  They  disposed  of  their 
tenements  by  will,  witJiout  any  surrender 
to  tbe  use  of  the  will.  The  Statute  of 
Wilis  of  1540  (32  Hen.  8.  c.  1)  only 
afyplied  to  lands  Wden  ''  in  socage  or  of 
the  nature  of  socage  tenure  "  or  to  lands 
holden  by  knight's  service.  It  did  not 
extend  to  copyholds.  Now  devises  of  the 
teneaients  are  found  soon  after  1540.  I 
have  not  traced  any  will  prior  to  that 
date.  If  there  be  an  entry  of  an  earlier 
will,  it  must  be  due  to  a  custom  in  the 
manor  analoffoos  to  the  custom  of  gavel- 
kind, (e)  There  is  no  trace  of  any  daim 
by  the  lord,  until  quite  modem  times,  to 
efther  timber  or  minerals,  and  on  the 
other  hand  there  are  express  dealings  by 
tbe  tenants  with  minerals.  (/)  The  In- 
dosnro  Act  of  1765  speaks  of  them  as 
owners  and  proprietors  who  are  '*  seised  " 
in  their  land,  and  recognises  their  right  to 
trees  growing  on  their  land. 

(4)  As  to  the  custom  of  the  manor  rdied 
upon  by  the  plaintiff.  Among  the  docu- 
ments produced  by  the  plaintiff  is  one 
purporting  to  be  a  copy  of  the  old  custo- 
mary of  Bothley  with  the  soke.  The 
copy  is  apparaitly  dated  in  1527,  but  from 
internal  evidence  I  gather  that  the  ori- 
ginal must  have  been  much  earlier.  It 
states  the  customs  as  to  descent  and  dower, 
vfaieh  are  different  from  the  common-law 
roles,  and  are  very  like  gavelkind  customs. 
It  then  proceeds  as  follows :  **  Item  scien- 
diiBLestquod  si  aliquis  velitterram  suam  vel 
partem  ez  ea  dare  vel  vendere  alicui  infra 
sokaa,  bene  licet  ei,  sed  extra  sokam 
nequaqoaaa,  et  qnando  dat  illam,  oportet 
quod  in  plena  curia  fiat  donacio  et  seisina 
tradatur,  et  tunc  irrotulabitur  in  rotulo 
cnris  modus  donacionis."  It  seems  to  me 
to  be  an  absc^ute  prohibition  of  alienation 
€Keept  to  a  person  infra  eokcvm,  whatever 
that  may  mean.  This  ia  substantially  re- 
peated in  an  EnglL^  customary  of  1608. 
in  1579  there  is  entered  on  the  rolls  a 
^wfict  of  the  jurors  **  for  Rothley  only  " 
«  to  the  court  baron,  which  may  be 
teaasbted  as  follows:  '^Who  say  upon 
<>*th  as  to  divers  questions  or  fiurticles 
Mooching  tbe  customs  within  the  soke  and 
^  amesaid  concerning  whi<^,  among 
^er  lidngB,  the  same  jurors  are  charged, 


first,  that  an  extrinaeeiu  or  one  bom  with- 
out the  soke,  or  one  bom  within  the  soke 
between  persons  who  are  not  free  tenants 
within  that  soke  and  tenants  of  that  manor, 
by  the  custom  of  the  manor  cannot  acquire 
any  lands  or  tenements  within  this  soke 
unless  they  shall  have  first  made  a  fine 
(Jmem  fecerint)  with  the  lord  for  such 
lands  and  tenements,  and  such  purchase  be 
acknowledged  in  the  full  Court  of  the  lord 
in  order  that  it  may  be  enrolled  in  the 
Oourt  rolls ;  and  as  to  the  second  article 
they  say  that  children  of  natives  {Mheri 
indigeTiarum)  from  their  very  cradles  are 
heritable  to  any  lands  within  tbe  soke, 
although  they  may  not  have  been  pre- 
viously presented  to  be  heirs  by  descent 
feoffment  or  by  testament  of  the  father  or 
any  other  ancestor,  if  they  shall  afterwards 
be  presented  so  to  be,  and  to  the  third 
article  they  say  that  extrinsed  etfortnaea 
7i(Ui,  or  those  bom  within  the  soke  of  sadi 
parents  as  have  not  any  lands  or  tene- 
ments by  inheritance  or  by  their  own 
acquisition,  cannot  become  free  within  the 
soke,  nor  can  their  sons  by  the  custom  of 
this  soke  inherit  or  possess  their  lands, 
unless  they  previously  agree  with  the 
lord  for  their  fine  and  such  their  estate  be 
inquired  into  by  the  homage,  and  found, 
and  afterwards  enrolled  in  the  Court  rolls, 
although  such  purchasers  or  buyers  have 
seisin  from  the  vendors."  I  am  not  satis- 
fied that  this  verdict  purports  to  relate  to 
anything  beyond  the  customs  of  "  Both- 
ley only "  as  distinct  from  Grimston  and 
certain  of  the  members.  But,  however 
that  may  be,  it  differs  materially  from  the 
two  customaries,  one  prior,  the  other  sub- 
sequent in  date.  And  the  verdict  itself  is 
extremely  difficult  to  understand.  Put 
most  favourably  for  the  plaintiff,  it  is  a 
statement  that  an  ex6ri/i96Gue  cannot  pur- 
chase unless  he  first  makes  terms  with  the 
lord,  who  can  refuse  consent  altogether, 
or  can  exact  such  terms  sis  he  thinks  fit  as 
the  price  of  his  consent. 

Tfa^:«  is  an  addition  in  English  at  the 
foot  of  a  Latin  survey  of  the  manor  dated 
1360  which  says:  '*If  an  alienation  be 
made  to  a  stranger  of  any  lands  or  tene- 
ments in  Bothley  without  the  lord's 
license  the  fine  for  such  alienation  shall 
be  arbitrable  between  the  lord  and  the 
tenant."     I  doubt  the  authority  of  this 


Digitized  by 


Google 


496 


OHANCBBY  DIVISION. 


[mi 


Merttens  v.  Hill. 


addition,  but  it  wOl  be  observed  that  it  is 
not  consistent  with  the  custom  as  pleaded. 
It  draws  no  distinction  between  a  purchaser 
for  value  and  a  voluntary  alienee.  There 
is  no  trace  of  a  fixed  fine  of  one  shilling  in 
the  pound  until  1675.  On  the  other  hand, 
the  court  rolls  contain  very  numerous 
entries — mainly,  if  not  entirely,  in  Both- 
ley  proper — from  the  fourteenth  century 
downwards,  of  fines  paid  for  entry  because 
the  person  entering  was  extraneous  or  ex- 
trinsecue  ovforinsecua,  or  a  "  foreigner  "  or  a 
*'  stranger."  For  the  most  part  the  persons 
pa3ring  these  fines  were  purchasers,  but  < 
there  are  not  wanting  instances  of  fines 
paid  by  persons  who  were  not  purchasers 
but  heirs  or  devisees,  and  by  purchasers 
who  apparently  were  not  "  foreigners." 

The  Grimston  Inclosure  Act  of  1765 
contains  a  recital  that  the  lord  "is  en- 
titled to  an  alienation  fine  from  every 
purchaser  of  land  or  hereditaments  within 
the  said  manor  and  soke,  who  hath  no 
lands  in  the  said  manor  at  the  time  of  the 
purchase,  of  1«.  in  the  pound  for  every 
pound  of  the  consideration  money  for  such 
purchase."  It  will  be  observed  that  this 
recital  does  not  agree  with  any  of  the 
ancient  documents  as  to  the  definition  of 
a  foreigner. 

There  is  no  record  of  the  oath  which  the 
plaintiff  pleads  as  part  of  the  custom  until 
1768.  Nor  is  there  any  record  of  an 
actual  seizure  quouaque  by  the  lord  to 
enforce  payment  of  a  fine  from  a 
"  foreigner."  In  my  judgment  the  cus- 
tom as  pleaded  is  not  proved. 

(5)  Is  the  defendant  a  foreigner  within 
the  meaning  of  the  alleged  custom  ?  Now 
it  is  proved  that  he  was  born  within  the 
manor  and  soke,  at  his  fathers  house,  but 
the  father  never  owned  any  land  within 
the  manor  and  soke.  In  the  middle  of 
the  sixteenth  century  there  are  a  number 
of  entries  stating  that  no  fine  wat^  paid 
"  because  he  was  bom  within  the  soke." 
I  find  no  trace  of  the  addition  which  is 
contained  in  the  verdict  of  1572 — namely, 
"  bom  within  the  soke  of  parents  who 
have  lands  within  the  soke."  And  some 
of  the  entries  seem  to  be  inconsistent  with 
this  addition.  Upon  the  whole,  I  think 
that  it  is  not  proved  that  the  defendant  is 
a  foreigner  within  the  meaning  of  the 
alleged  custom. 


(6)  Is  the  alleged  custom  good  in  kw? 
Now,  if  the  freehold  is  in  the  tenants  and 
not  in  the  lord,  as  I  think  it  is,  I  think  it 
is  bad  as  inconsistent  with  the  nature  of 
the  estateand  asa  restraint  upon  alienation. 
The  plaintiff  is  driven  to  rely  not  on  the 
comparatively  modern  one  shilling  in  the 
pound  composition,  but  upon  an  absolute 
right  to  prohibit  alienation  except  to  a 
person  who  is  not  "  a  foreigner,"  and  to 
exact  a  fine  as  the  price  of  his  nssent  to  an 
alienation  to  "  a  foreigner."    This  is  in- 
consistent with  the  statute  Quia  Emptores, 
which  enacts  that    from    henceforth  it 
shall  be  lawful  to  every  freeman  to  sell  of 
his  own  pleasure  his  lands  and  tenements 
or  part  of  them,  so  that  the  feoffee  shall 
hold  the  same  lands  or  tenements  of  the 
same  chief  lords  by  the  same  services  and 
customs  as  his  feoffor  held  before.    It  is 
also  inconsistent  with  an  Act  of  Parlia- 
ment of  8  Edw.  2.,^*  which  is  found  in  the 
Parliament  Boll,  though  not  printed  in 
the  statute  book,  and  which  counsel  for 
the  plaintiff  admitted  to  be  or  to  have  the 
effect  of  a  statute  (see  4  Go,  Inst.  50).  It 
enacted  "  that  from  henceforth  none  should 
demand  or  take  any  fine  from  freemen  for 
entering  upon  the  lands  and  tenements 
which  are  of  their  fee,  so  always  that  by 
such  feoffment  they  be  not  losers  of  their 
services  nor  that  their  services  be  denied." 
It  was  faintly  argued  that,  by  custom,  a 
fine  may  be  payable  on  the  alienation  of  a 
freehold,  but  the  only  authority  in  sup- 
port of  this  contention  was  a  didum  in 
Damei'eU  v.  Protheroe}^     "  In  MaynB  v. 
Croa  ^^   the  right  to  a  fine  on  aliena- 
tion of  lands  held  in  fee  simple,  within  the 
honour  of  Gloucester  was  considered  valid." 
On  referring  to  the  Year-book  it  seems 
that  no  such  point  was  decided.    More- 
over, no  such  custom  can,  in  my  opinion, 
hold  good  against  the  express  lajiguage  of 
the  statutes  I  have  referred  to.    I  do  not 
pause  to  consider  whether  this  custom  is 
bad  also  for  uncertainty.      I  have  thus 
far  drawn  no  distinction  between  Bothley 
proper  and  Grimston,  which  is  one  of  the 
members,   but  the  defendant  lays  great 
stress  upon  the  distinction.     It  seems  that 
in  1245  a  composition  and  agreement  was 
made  between  the  master  of  the  Templars 
and  the  reeve  of  Grimston,  for  himself  and 
for  the  men  of  the  same  vill  (as  also  for 


Digitized  by 


Google 


Vol.  70.] 


CHANCEBY  DIVISION. 


497 


Mesttens  V,  Hill. 

the  men  of  certain  other  members)^  in  the 
following  terms :  "  That  they  ought  to 
increase  their  farm  beyond  the  j&trm 
which  they  were  wont  to  render  to  the 
master  of  the  Knights  of  the  Temple  in 
England,  to  wit,  for  every  carucate  of 
land  which  they  hold  in  the  aforesaid 
Tills  three  shillings  by  the  year  for  all 
works,  tallages,  and  other  villein  customs 
which  the  said  master  exacted  from  them, 
and  that  they  ought  to  come  to  the  view 
of  frank  pledge  and  do  suit  at  the  Court 
of  the  aforesaid  master  of  Kothley  when 
any  should  be  impleaded  there  by  writ 
of  the  King  of  right,  and  when  a  robber 
is  to  be  there  indicted  by  afiforcement  of 
the  Court,  and  all  those  who  are  of  the 
body  {de  carpore)  of  the  manor  of  Rothley 
ought  to  do  suits  and  all  other  villein 
customs  which  before  they  were  accus- 
tomed to  do  to  the  same  master,  &c.'' 
This  composition  was  entered  on  the 
rolls  of  the  King's  Court.  Its  validity 
was  expressly  acknowledged  in  1285.  In 
that  year  a  writ  was  issued  in  the  King's 
Court  claiming  a  moiety  of  some  land  in 
Warkenetheby,  one  of  the  members,  like 
Grimston,  affected  by  the  composition. 
The  then  master  of  the  Templars  took 
proceedings  before  the  Justices  in  Eyre, 
at  Leicester,  to  enforce  his  claim  to  ex- 
clusive jurisdiction.  The  Court  held  that 
the  composition  had  not  '^  changed  any 
estate  of  the  same  men  in  respect  of  the 
aforesaid  custom  of  impleading,  nor  to 
them  remitted  or  quit  claimed  the  afore- 
said custom."  It  was  considered  that 
the  plaintiff  should  take  nothing  by  his 
writ,  but  be  in  mercy  for  &lse  claim,  and 
that  he  should  sue  by  another  Writ  of 
Bight  Close  according  to  the  custom  of  the 
manor  if  it  seemed  expedient  to  him. 
This  decision  does  not  seem  to  me  to  have 
the  effect  which  the  plaintiff  attributes  to 
it.  It  only  decided  that,  the  land  being 
'Within  the  manor,  the  Writ  of  Bight  Close 
must  still  be  used.  This  was  not  a  villein 
custom  touched  by  the  composition.  It 
does  not  decide  anything  beyond  this. 
The  defendant  asserts  (a)  that  any  such 
custom  as  is  alleged  by  the  plaintiff 
was  a  "villein  custom''  which  was  ex- 
pressly released  by  the  composition,  and 
that,  even  if  it  is  still  in  force  in  Kothley 
proper,  it  is  gone  so  far  as  Grimston  is 
Vol.  70.— Chanc. 


concerned,  I  agree  with  this  contention. 
He  also  asserts  (b)  that  the  effect  of  the 
composition  was  to  extinguish  the  ancient 
demesne  tenure  and  to  turn  it  into  free 
and  common  socage.  The  case  of  Griffith 
V.  Clarke  [l583],^®  which  was  approved  by 
Lord  Ellenborough  in  Doe  d,  Reay  v. 
Huntington  [l803],  *^  tends  to  support 
this  COD  tent  ion.  In  that  case  it  was 
adjudged  that  the  effect  of  a  release  in 
the  time  of  Edward  2  by  the  lord  of 
the  manor  in  ancient  demesne  to  one 
who  was  tenant  "  de  omnibus  servitiis 
et  consuetudinibus,  salvis  servitiis  infra 
scriptis  (viz.)  pro  una  ^virgata'  terras 
2«.  rent,  sect'  curiae  et  relevio  "  (suit 
of  Court  and  relief) — was  an  extinguish- 
ment of  the  custom  of  ancient  demesne, 
but  the  rent,  suit  of  court  and  relief  con^ 
tinned  by  the  saving.  I  doubt,  how* 
ever,  whether  the  decision  of  1285  is  con- 
sistent with  the  view  that  the  land  at 
Grimston  was  made  frank  fee  by  the 
composition  of  1 245.  I  may  add  that  it  is 
remarkable  that  there  is  no  entry  of  any 
alienation  fine  in  Grimston  prior  to 
1528,  and  that  there  were  but  few  in 
Grimston  until  comparatively  modem 
times,  the  great  majority  being  in  Bothley 
proper.  Upon  the  whole,  I  think  that 
even  if  the  conclusion  at  which  I  have 
arrived  is  wrong  as  to  Rothley  proper,  it 
is  right  as  to  Grimston,  having  regsird  to 
the  composition  of  1245. 

The  result  is  that,  in  my  opinion,  the 
action  fails,  and  I  must  give  judgment  for 
the  defendant  with  costs. 


SolicitcrB — Millington  k  Drew,  agents  for 
Macanlay  &  Bennett,  Leicester,  for  plaintiff ; 
Stileman  &  Neate,  agents  for  Latham^  New, 
Melton  Mowbray,  for  defendant. 

[^Reported  by  J,  R,  Brooke^  Esq., 
Barrister-at-Lcvn* 


(20)  Moore,  143. 

(21)  4  East,  271«  290. 
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Joyce,  J.   ^  kthell  and  mitchbll 

1901.  >       AND      BUTLEB's      CX>N- 

March  6, 14, 26.  J      tract,  In  re. 

Vendor  cmd  Purehcuer  —  Mortgage  — 
Payment  Off— Reconveyance — HcAendum 
wnto  and  to  the  Use  of  Mortgagor  •*  in 
fee" — 1^0  Words  of  Limitation — Legal 
Estate  for  Life — Conveyancing  and  Law 
of  Property  Act,  1881  (44  dh  45  Viet,  o.  41), 
«.  51. 

Upon  payment  off  hy  the  m^)rtgagor  of 
a  mortgage  debt  created  in  1 895,  ^  property 
ujhio^t  had  constituted  ths  security  far  the 
debt  usas  conveyed  by  the  m>ortgagees  unto 
the  mortgagor  ^'  to  hold  the  same  unto  and 
to^ihe  usecf"  the  mortgagor  "  in  fee  freed 
and  dischctrged  "  from  the  mxyrtgage  debt 
secured  by,  and  all  claims  and  demands 
under,  the  mortgage-deed : — Held,  that  to 
supply  the  word  "  simple  "  after  ^^fee  *' from 
the  obvious  intention  as  appearing  by  other 
parts  of  the  deed  of  reconveyance  wotdd  not 
be  a  compliance  with  the  terms  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881, 
8.  51  /  that  in  the  absence  of  the  words 
"  and  his  heirs"  as  words  of  limitation  in 
the  habendum,  the  deed  coidd  not  operate 
to  pass  the  legal  estate  in  fee-simple  ;  and 
that  therefore  only  a  legal  estate  for  life 
pasted  under  the  deed  to  the  mortgagor, 
leaving  the  legal  estate  in  remainder  out- 
standing  in  the  mortgagees. 

Vendor  and  purchaser  summons. 

This  was  a  summons  taken  out  by 
the  above-named  purchasers,  Mitchell  k 
Butler,  Lim.,  against  the  vendor,  Edward 
Ethell,  in  respect  of  certain  freehold 
hereditaments  in  Springfield  Street,  Bir- 
mingham, contracted  to  be  sold  by  him 
to  the  purchasers  by  an  open  contract 
dated  October  5,  1900. 

The  abstract  of  title  disclosed  that  by 
a  mortgage-deed  dated  January  24,  1882, 
the  property  in  question  had  been  con- 
veyed by  Thomas  Manton,  a  predecessor 
in  title  of  the  vendor,  to  the  mortgagees 
in  fee-simple  by  way  of  mortgage  for 
securing  the  principal  sum  and  intei^est 
therein  mentioned. 

By  an  indenture  of  December  12, 1895, 
which  was  made  between  the  said  mort- 
gagees of  the  one  part  and  Thomas 
Manton,  the  said  mortgagor,  of  the  other 


part,  the  mortgagees,  in  consideration  of 
the  payment  ofi'  of  the  mortgage  debt 
(the  receipt  of  which  was  thereby  acknow- 
ledged), thereby  conveyed  "  unto  the  said 
Thomas  Manton  "  the  property  compiised 
in  the  above-mentioned  mortgage-deed, 
"  to  hold  the  same  unto  and  to  the  use 
of  the  said  Thomas  Manton  in  fee  freed 
and  discharged  firom  all  principal  money 
and  interest  secured  by  and  all  claims  and 
demands  under  "  the  said  mortgage-deed. 

The  purchasers  raised  the  objection  in 
one  of  their  requisitions  that  the  mort- 
gagor, in  the  absence  of  proper  words  of 
Hmitation,  took  only  a  Ufe  estate  under 
the  reconveyance  of  the  mortgaged  pro- 
perty, and  that  the  legal  estate  in  the 
remainder  or  reversion  upon  such  life 
estate  was  outstanding  in  the  mortgagees. 

The  negotiations  between  the  parties 
resulted  in  the  present  summons,  which 
asked  for  a  declaration  that  the  pur- 
chasers' requisition  relating  to  the  legal 
estate  under  the  reconveyance  had  not 
been  sufficiently  answered,  and  that  a 
good  title  had  not  been  shewn. 

Younger,  K,C,,  and  E.  P,  HewiU,  for 
the  purchasers. — Section  51  of  the  Con- 
veyancing Act,  1881,  substitutes  the  words 
"in  fee  simple"  for  the  old  words  of 
limitation  "  and  his  heirs."  One  form  or 
the  other  must  be  used  if  the  legal  estate 
in  fee-simple  is  to  pass,  and  the  sectioD 
can  only  be  utilised  by  the  use  of  the 
prescribed  words  "  in  fee  simple."  "  In 
fee  "  will  not  do. 

[JoYCB,  J. — If  you  can  prove  from  the 
deed  that  words  have  been  acddentallj 
omitted,  is  not  that  enough  ?] 

But  that  will  not  pass  the  legal  estate 
in  fee-simple — Whieton^s  Settlement,  In  re; 
Lovatt  V.  Williamson  [l894].^  The  inten- 
tion cannot  be  regarded ;  this  is  not  a 
suit  for  rectification.  The  substitution  of 
words  reduces  the  question  at  once  to  (me 
of  intention,  and  intention  only.  There 
is  no  expression  of  the  intention  in  tedi- 
nical  terms  elsewhere  in  this  deed,  and  so 
no  word  can  be  supplied. 

[They  also  referred  to  ElphinsUme  on 
the  Interpretation  of  Deeds,  p.  240,  and 
Tudor's  L.C.  on  Real  Property  (3rd  ed.), 
p.  716.] 

(1)  63  L.  J.  Oh.  273 ;  [189i]  1  Ch.  661, 


Digitized  by 


Google 


Vol.  70.] 


CHANCERY  DIVISION. 


499 


Ethell  and  Mitchell  and  Butlbb's 

Hughes^  K.G,^  and  S.  B,  L.  Drucey  for 
ihe  vendor. — ^This  is  a  reconveyance,  and 
it  is  quite  obvious  what  it  was  intended 
to  reoonvey.  Section  51  was  intended  to 
get  rid  of  technicalities.  If  the  contention 
urged  on  behalf  of  the  purchaser  is  correct, 
the  mere  misspelling  of  the  word  '*  simple '' 
might  render  a  deed  ineffective.  A  word 
can  be  supplied  in  a  deed  where  necessary 
in  order  to  arrive  at  the  sense — Wight  v. 
Dick$on8  [1813],^  where  the  word  "  coal " 
wa9  supplied.  The  name  of  the  grantor 
m  grantee  can  be  supplied — Trethewy  v. 
EUMKm  [1689],'  Lord  Say  and  SeaPa  Case 

51729],*  Bustard  v.  CouUer  [l60l],*  and 
Hidier  V.  DaUon,  [i579l.^  In  CoUa  v. 
Hrdme  [l828]^  the  word  "pounds'*  was 
supplied  in  a  bond.  In  Wall  v.  Wright 
[i837]'  the  word  "heirs"  was  read  as 
being  "  heirs  of  the  body,"  and  so  in  LtUU- 
dak  V.  SmeddU  [isis],^  both  of  which  were 
followed  in  Smith's  JSstate,  In  re  [l89l].^® 
Here  the  intention  is  clear  beyond  any 
doubt ;  and  the  Court,  seeing  the  inten- 
tion, can,  on  the  authority  of  the  cases, 
read  the  deed  as  if  the  word  "  simple  "  had 
been  inserted.  There  is  sufficient  ground 
for  reading  the  deed  according  to  the  in- 
tention and  its  obvious  meaning — Flight 
V.  Lake  [l835l  ^^  and  Daniel' a  Settlement 
Trusts,  In  re  [1875].*2 

E.P.  Hewitt,  in  reply.— The  words  "  to 
have  and  to  hold  to  him  and  his  heirs  " 
are  necessary — Co.  Lit,,  pp.  1,  2.  If 
they  are  omitted,  then  the  grantee  takes 
only  a  life  estate — HoUiday  v.  Overton 
[i852],*»  Lvms  V.  Brandreth  [l860],^* 
Tatham  v.  Vernon  [isei],*-^  Meyler  v. 
MtyUr  [1883],^®  and  Whiston's  Settlement, 
In  re.^  The  cases  relied  upon  for  the 
vendor  are  all  on  a  different  principle 
from  that   involved  in  this    case.     The 

(2)  1  Dow.  141. 

(3)  2  Vent.  141. 

(4)  3  Bro.  P.O.  113;  10  Mod.  40. 
(6)  Cro.  Bliz.  902. 

(6)  Gary,  86  (1820  ed.  p.  123). 

(7)  7  L.  J.  (0.8.)  K.B.29;  8  B.  &  C.  568. 

(8)  1  Dr.  &  Wal.  1. 

(9)  2  B.  &  Aid.  126. 

(10)  27  L.  R.  Ir.  121. 

(11)  4  L.  J.  C.P.  268  ;  2  Blng.  N.C.  72. 

(12)  45  L.  J.  Ch.  105 ;  1  Ch.  D.  375. 

(13)  21  L.  J.  Ch.  769  ;  14  Beav.  467. 

(14)  28  Beav.  274. 

(15)  29  Beav.  604. 

(16)  11  L.  R.  Ir.  622. 


OoNTRACT,  In  be. 

vendor  has  not  shewn  that  the  legal  estate 
in  fee-simple  would  have  passed  before  the 
Act,  or  that  the  case  comes  within  the  Act. 

Cur,  adv,  vvlU 

Maareh  26. — Joyce,  J. — In  this  case  the 
respondent  was  ill-advised  or  unfortunate 
enough  to  enter  into  what  is  known  as  an 
open  contract  for  sale  of  certain  freehold 
hereditaments  in  Springfield  Street,  Bir- 
mingham. In  due  course  the  title  came 
to  be  investigated,  when  it  was  found  that 
upon  the  payment  off  of  a  mortgage  on  the 
property  in  the  year  1895  (after  the  Con- 
veyancing Act  of  1881)  the  reconveyance 
was  by  a  conveyance  to  the  mortgagor,  a 
former  owner,  habendwn  ^*  unto  and  to  the 
use  of  "  the  mortgagor — not  in  "  fee 
simple,"  but  "  in  fee,''  freed  and  discharged 
from  the  mortgage;  and  it  is  now  objected 
on  behalf  of  the  purchasers  that  the  effect 
of  this  reconveyance  was,  under  the  cir- 
cumstances, to  pass  only  an  estate  for  life 
to  the  mortgagor  and  to  leave  the  legal 
estate  in  the  remainder  or  reversion  upon 
such  life  estate  outstanding  in  the  mort- 
gagees. 

To  my  mind  it  is  perfectly  plain  upon  a 
mere  perusal  of  this  reconveyance  that  the 
deed  was  framed  as  it  is  by  accident,  or 
through  inadvertence,  ignorance,  or  care- 
lessness, and  that  if  necessary  the  vendor 
is  entitled,  as  a  matter  of  course,  to  have 
the  reconveyance  rectified  or  to  a  vesting 
order  with  respect  to  the  before-men- 
tioned legal  estate.  This  could  probably 
have  been  obtained  for  less  than  a  quarter 
of  the  costs  incurred  in  the  present  proceed- 
ing, which  is  a  summons  under  the  Vendor 
and  Purchaser  Act,  by  the  purchasers,  to 
have  it  declared  that  their  requisition  with 
respect  to  the  before-mentioned  legal  estate 
in  the  remainder  or  reversion  has  not  been 
sufficiently  answered  or  a  good  title  shewn. 

During  the  argument  it  occurred  to 
me,  and  I  suggested,  whether  upon  a 
reference  to  the  authorities  collected 
in  Elphinstone  on  the  Interpretatipn  of 
Deeds,  at  p.  78  et  seq,,  it  might  not  be 
possible  to  make  out  that  the  word 
"  simple  "  after  the  word  "  fee  "  could  and 
ought  to  be  supplied  by  construction,  and 
that  the  reconveyance  should  thus  be 
made  to  read  as  a  conveyance  "in  fee 
simple,"  especially  as  there  is  not  wanting 
2l2 
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some  authority  for  the  proposition  that 
where  fee  is  mentioned  it  shall  be  in- 
tended fee-simple  (III.  Co.  Lit,  189  A.). 
Upon  further  consideration,  however, 'I 
regret  to  say  that  I  do  not  think  this  can 
be  done.  There  cannot  be  any  doubt 
about  the  intention  of  the  parties  with 
respect  to  the  effect  of  the  reconveyance 
•in  question,  but  it  does  not  appear  to  me 
that  I  can  come  to  the  conclusion  that  the 
word  "  simple  "  was  intended  to  have  been 
inserted  but  has  been  omitted  in  the 
copying  or  by  some  similar  accident,  even 
if  that  would  suffice.  I  cannot  find  that 
the  parties  when  they  executed  the  re- 
conveyance did  not  really  know  and  intend 
the  deed  to  be  drawn  and  to  stand  in  the 
precise  terms  in  which  it  is  now  found  to 
.  be,  although  there  cannot  be  the  slightest 
doubt  as  to  what  they  intended  to  be  its 
operation  and  effect. 

Before  the  Conveyancing  Act  of  1881, 
however  plain  the  intention  might  be  as 
to  the  effect  of  a  conveyance  of  freeholds, 
the  deed  could  not  operate  as  a  grant  of 
the  legal  estate  in  fee-simple  without  the 
word  **  heirs,"  Now  section  51  of  the 
Conveyancing  Act,  1881,  provides  that, 
**  In  a  deed  it  shall  be  sufficient,  in  the 
limitation  of  an  estate  in  fee  simple,  to 
use  the  words  in  fee  simple,  without  the 
word  heirs " ;  and  I  think  that  in  the 
absence  of  the  word  "  heirs,"  however 
plain  the  intention  of  the  parties  may  be 
to  pass  the  legal  estate  in  fee-simple,  this 
absence  can  only  be  compensated  for  by 
the  actual  insertion  and  use  of  the  words 
'^fee  simple,"  and  notwithstanding  the 
decision  in  Flight  v.  Lake^^  I  am  com- 
pelled to  hold  that  to  supply  the  word 
"simple"  by  construction  from  a  con- 
sideration of  the  obvious  intention  as 
expressed  in  other  parts  of  the  instrument 
itself  would  not  be  a  compliance  with  the 
terms  of  the  Act.  The  result,  therefore, 
is  that  the  purchasers  are  entitled  to 
succeed  upon  their  summons. 

Solicitors— Preston,  Stow  &  Preston,  agents  for 
A.  Pointon,  Birmingham,  for  purchasers; 
Gamlen,  Bardett  Sc  Gfunlen,  agents  for  Cottrell 
ic  Son,  Birmingham,  for  vendor. 

[Reported  by  R,  J,  A.  Morrison^  Eiij., 
Rarritter-at-Zaw, 


Joyce,  J 
1901 
March  6 


M 
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marton-wilson's  settled 
ESTATES,  In  re. 


Settled  Land — Lecues  hy  Tenant  for  Life 
— Application  of  Capital  Moneys — Com- 
mission  Payable  to  Estate  Agent  for  Pro- 
curing Leases — Settled  Land  Act^  1882^ 
(45  d:  46  Vict.  c.  38),  s.  21,  mb-s.  10. 

The  commission  payable  to  an  estate^ 
agent  for  letting  parts  of  a  settled  estaU  on 
building  lecues  is  a  charge  or  expense  in- 
oidentai  to  the  exercise  of  some  of  the  pou>ers 
of  the  Settled  Land  Act,  1882,  an<2  is  payable 
out  of  capital  moneys  arising  under  the  Act. 

Summons. 

By  a  settlement  dated  Octobto  28, 1887, 
and  made  on  his  marriage,  the  applicant^ 
Sir  Spencer  Pocklington  Maryon  Maiyon- 
Wilson,  Bart.,  became  tenant  for  life  of 
certain  lands  at  Charlton  and  Woolwich, 
in  the  county  of  Kent,  known  as  the 
Charlton  estate.  This  estate  was  in  pro- 
cess of  development  as  a  building  estate. 

Messrs.  Farebrother,  Ellis  &  Co.,  of 
No.  29  Fleet  Street,  London,  bad  for 
many  years  been  the  agents  and  surveyors 
to  the  estate,  and  as  such  had  done  the 
work  and  managed  the  business  relating 
to  and  incidental  to  the  ordinary  sales  and 
letting  for  building  purposes  and  over- 
looking and  checking  of  builders'  opera- 
tions. Included  in  their  charges  were 
three  items,  charged  against  the  estate 
as  commission  for  letting  land  on  building 
lease  on  different  parts  of  the  estate, 
amounting  to  95^.  ISs. 

An  application  was  made  under  the 
Settled  Land  Acts,  1882-1890,  by  the 
tenant  for  life,  asking  {inter  alia)  that 
the  surviving  trustee  of  the  settiement, 
a  respondent  to  the  summons,  might  be 
authorised  to  pay  these  charges  out  of 
capital  moneys  in  his  hands  arising  under 
the  Settled  Land  Acts,  1882-1890. 

The  evidence  shewed  that  these  chazges 
were  reasonable  and  proper. 

Hughes,  K.C.j  and  Aueten-Cartmdlf  for 
the  tenant  for  life. — ^These  commissions 
are  costs,  charges,  and  expenses  incidental 
to  the  exercise  of  the  powers  within  the 
meaning  of  section  21,  sub-section  10  of 
the  Settled  Land  Act,  1882.^    The&irest 

(1)  Settled  Land  Act,  1882,8.21:  "Capital 
money  arising  under  this  Act ....  shall,  when 
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y^y  is  that  they  should  be  paid  out  of 
capital,  as  then  the  tenant  for  life  and  the 
remaindermen  would  suffer  in  proportion 
to  their  interests.  If  the  sub-section  does 
not  cover  these  costs,  it  is  difficult  to  see 
what  it  does  cover ;  it  clearly  covers  the 
<X)6t8  of  a  sale,  and  also  of  an  abortive  sale. 

W.  F.  HamiUon,  Z.C,  and  F.  F.  Onslow, 
(6t  the  respondents. — Unless  the  words 
of  the  sub-section  are  limited  in  some  way 
or  other,  they  are  sufficient  to  cover  these 
'expenses,  but  we  submit  that  it  does  not 
apply  to  leases  at  all.  If  it  does  so  apply, 
then  a  tenant  for  life  might  grant  occu- 
pation leases  for  short  terms  of  three  years 
constantly,  and  charge  the  costs  always  to 
corpus;  this  would  be  an  entirely  new 
departure.  There  must  be  an  implied 
limitation  in  the  words,  which  must  be 
'restricted  to  the  granting  of  leases  which 
are  calculated  permanently  to  improve  the 
property. 

The  principle  that  the  expenses  of 
renewals  of  leaseholds  are  to  be  borne 
proportionately  by  tenants  for  life  and 
remaindermen  still  subsists,  and  is  a 
gtiide  to  the  Court  in  coming  to  a  decision 
on  the  meaning  of  this  sub-section. 

Hughes,  K.C,  replied. 

Joyce,  J.— All  I  can  say  is  that  the 
-exercise  of  the  power  of  leasing  appears 
to  me  to  be  as  much  an  exercise  of  one 
of  the  powers  of  the  Act  under  sub- 
section 10  of  section  21  as  an  exercise  of 
the  power  of  sale  under  section  3 ;  and 
I  do  not  see  my  way  out  of  the  words 
here.  No  section  seems  to  have  been 
pointed  out  to  me  that  affects  it.  I  must 
therefore  hold  that  these  charges  are  pay 
able  out  of  capital  moneys  arising  under 
the  Act. 

Solicitors— Bell,  Steward,  May  &  How, 
for  all  parties. 

IBeported  hy  W.  S.  Goddard,  Esq,, 
Barrigter-at'Law, 


leceivecl,  be  invested  or  otherwise  applied 
wholly  in  one,  or  partly  in  one  and  partly 
in  another  or  others,  of  the  following  modes 
<namely) : 

"  (x.)  In  payment  .  of  costs,  charges,  and 
expenses  of  or  incidental  to  the  exercise  of 
any  of  the  powers,  or  the  execution  of  any  of 
the  provisions,  of  this  Act.'*     • 


BLardt,  J.  ")  BEL] 
,6,11,18.3      c< 


BELMOBE    (countess) 
KENT      COUNTY 
COUNCIL. 


Cozens-Ha^rdt,  J. 

1901 
March  5. 

Highvxiy — Grass  Spaoe  between  Hedge 
and  Metalled  Road — Margin — Fresump- 
tion  of  Dedication  to  FvhUc, 

Th^e  is  no  irrebtUahle  presumption  that 
a  strip  of  land  left  between  a  metalled 
highway  and  the  fence  of  the  adjoining 
property  has  been  dedicated  to  public  use  as 
part  of  the  highway. 

The  fact  that  the  margin  of  such  a  strip 
adjoining  the  metalled  road  has  ocoasionaUy 
been  walked  over  by  the  public  is  too  in- 
definite a  tcse  to  form  the  foundation  of  a 
public  right  or  to  establish  a  dedication  as 
part  of  the  highway. 

Action  for  declaration  {inter  alia)  that 
an  uninclosed  strip  of  land  by  the  side  of 
the  main  road  at  Otford,  in  Kent,  lying 
between  the  main  road  and  certain  in- 
closed lands  (known  as  Bartram  Farm) 
belonging  to  the  plaintiff,  the  Dowager 
Countess  of  Belmore,  as  tenant  for  life  in 
possession,  and  in  the  occupation  of  the 
plaintiff,  Qodfrey  Kipping,  as  tenant,  was 
the  property  of  the  plaintiff,  the  Countess 
of  Belmore,  free  from  any  right  of  the 
public  to  enjoyment  thereof  as  a  highway ; 
and  for  an  injunction  to  restrain  the 
defendants,  their  agents,  servants,  and 
workmen,  from  occupying  or  using  the 
said  strip  of  land,  or  any  part  thereof,  or 
from  levelling  or  paving  the  same,  as 
aforesaid,  and  from  placing  or  permitting 
to  remain  thereon  any  drain,  earth, 
rubbish,  or  materials  for  filling  up  the 
same,  or  from  destroying  or  interfering 
with  the  herbage  thereon,  or  from  other- 
wise wrongfully  trespassing  on  the  said 
strip. 

The  following  facts  in  the  case  were 
either  admitted,  or  not  substantially  con- 
troverted. 

The  road  had  not  been  laid  out  under 
any  Inclosure  Act,  but  seemed  to  be  an 
ancient  highway,  which  had  been  kept  in 
repair  under  a  turnpike  trust  from  the 
middle  of  last  century  until  a  few  years 
ago,  when  the  trust  had  expired.  It  was 
now  a  main  road  under  the  control  and 
management  of  the  Kent  County  Council. 
The    defendants  had  begun  to    deposit 
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rubbish  and  to  lay  a  drain  along  the  strip 
for  the  purpose  of  rendering  it  suitable 
for  public  use.  The  strip  lay  on  the 
west  side  of  the  road,  and  was  about  three 
hundred  yards  long  and  about  fifty  feet 
wide  at  the  broadest  part,  tapering  off  to 
nothing  at  each  end.  It  was  not  part  of 
the  waste  of  the  manor.  The  land 
adjoining  the  strip  on  the  west  was  a  flEtrm 
of  which  the  plaintiff,  the  Countess  of 
Belmore,  was  tenant  for  life  in  possession, 
the  co-plaintiff,  Kipping,  being  her  tenant. 
The  £Eirmhouse  and  &rm  buildings  lay  a 
short  distance  to  the  west  of  the  strip. 
The  tenant  who  had  occupied  the  fioirm 
from  1865  to  1870  had  constructed  a 
cartway  from  the  high  road  across  the 
strip.  This  cartway  was  raised  some 
three  or  four  feet,  and  a  drain  was  placed 
under  it  to  carry  off  the  water  from  the 
upper  part  into  a  ditch  which  was  dug 
along  the  strip.  In  1893  the  plaintiff 
Kipping  had  made  another  similar  cart- 
way to  the  north  of  the  cartway  already 
constructed.  There  was  an  old  hedge 
between  the  fields  and  the  strip  at  the 
top  of  a  small  bank.  The  land  sloped 
down  from  the  hedge  eastwards  and  firom 
the  high  road  westwards,  and  until  the 
making  of  the  first  drain  and  ditch  the 
bottom  of  the  strip  had  been  a  very 
swampy  place,  and  even  now  it  was  soft 
and  wet  except  in  summer  weather. 
Willows  and  rough  grass  grew  on  the 
strip,  and  these  willows  were  from  time 
to  time  cut  and  carried  away  by  the 
tenants  of  the  farm.  The  rough  grass 
was  occasionally  cut  by  the  tenants. 
There  was  no  evidence  that  any  vehicle 
ever  went  along  the  strip,  and,  indeed, 
within  living  memory,  this  would  not 
have  been  possible.  Nor  was  there  any 
evidence  that  any  man  on  horseback  ever 
went  along  it,  except  occasionally  on  the 
margin  next  to  the  high  road.  There 
was  no  defined  track  or  footpath  on  this 
margin,  which  varied  from  two  to  four 
feet  in  width,  and  was  to  some  extent 
obstructed  by  shrubs;  but  occasionally 
foot  passengers  walked  on  it  instead  of  on 
the  high  road.  This,  however,  was  not 
done  frequently,  though  the  margin  was 
trodden  by  foot  passengers  more  often 
than  by  men  on  horseback.  On  the 
opposite  or  eastern  side  of  the  high  road 


Council. 

was  a  somewhat  similar  strip,  which  had 
recently  been  inclosed  with  the  confient 
of  the  Kent  County  Council.  There  was 
now  a  formed  footpath  on  the  east  side  of 
the  high  road,  and  foot  passengers  hid 
apparently  at  all  times  been  in  the  habit 
of  walking  on  the  grass  margin  on  the 
east  side  rather  than  on  the  west,  prob- 
ably because  the  surface  was  more  level 
and  even  on  the  east  than  on  the  west. 

The  following  facts,  though  disputed 
at  the  hearing,  were  considered  by  bis 
Lordship  to  have  been  proved  in  evidence : 
Cattle  belonging  to  the  tenants  of  Bartram 
Farm  used  to  be  turned  into  the  strip  to 
graze,  and  it  was  customary  to  pot  hurdles 
all  round  the  boggy  pbioes  to  keep  the 
cattle  from  getting  in,  which  hurdles  irare 
only  taken  away  in  the  summer.  Hones 
and  cattle  from  the  farm  used  to  be 
turned  out  to  graze  cm  the  strip,  and 
horses  or  cattle  passing  a]<mg  the  roed 
sometimes  strayed,  or  were  turned,  into 
the  strip.  A  cattle  dealer  named  Young 
was  the  principal  person  who  did  thifl» 
and  he  admitted  that  he  had  been  ordered 
off  by  the  tenants,  who  would  not  let  the 
cattle  stop.  Gipsies  occasionally  stopped 
there,  but  were  ordered  off  by  the 
tenants,  and  not  by  the  road  authorities. 
A  Mr.  Morgan,  who  was  road  surveyor  up 
to  about  1878,  seeing  some  cattle  straying 
on  the  strip,  ordered  them  off,  saying 
that  they  had  no  right  there  without  the 
leave  of  the  owner.  On  the  other  hand, 
some  cows  were  occasionally  taken  there 
to  graze  by  occupiers  of  land  in  the 
neighbourhood,  though  this  was  not 
proved  to  be  with  the  knowledge  <^  the 
tenants.  Grass  was  occasionally  cut  by 
passing  strangers  and  carried  away  in 
carts,  but  such  acts  were  wrongfiol, 
whether  the  strip  was  or  was  not  part  of 
the  highway. 

Eve,  ir.(7.,  and  Wace,  for  the  plainti&. 
— Any  inference  of  the  dedication  of  this 
strip  to  the  public  has  been  rebutted  by 
the  evidence.  It  is  the  duty  of  the  sur- 
veyor to  maintain  the  road^  but  there  is 
nothing  in  the  Highway  Act,  1835,  which 
enables  him  to  extend  the  width  of  the 
road,  unless  he  is  proceeding,  under  sec- 
tion 82,  upon  terms  of  compensation. 
The  group  of  sections,  47  to  53  indiisive^ 
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in  the  Highway  Act,  1864,  contains 
nothing  to  justify  the  action  of  the  defen- 
dant council.  At  the  most,  all  that  the 
council  can  claim  is  a  strip  about  siz  feet 
wide  bj  the  margin  of  the  metalled  road. 

Vernon  Smith,  K.C.y  and  C.  G.  Church, 
for  the  defendant  council. — The  prima 
facie  presumption  is  that  the  highway  ex- 
tends from  hedge  to  hedge — Doe  d.  Bring 
V.  Pearaey  \\%2?\  ^  and  Elwood  v.  BuUock 
[1844].^  it  is  none  the  less  highway 
because  the  local  authority  has  no  interest 
in  the  herbage — Curtis  v.  Kesteven  County 
Council  [l890].3  We  rely  on  the  High- 
way Act,  1862,  s.  17,  and  on  the  Local 
Government  Act,  1888,  s.  11.  Whether 
the  land  now  in  question  be  highway  as  a 
whole,  or  merely  a  strip  of  it  six  feet 
wide,  or  whether  it  be  roadside  waste,  the 
jdaintiffs  must  equally  fSedl. 

Eve,  K,C,,  in  reply. — If  any  presump- 
tion of  dedication  to  the  public  exist,  it 
is  liable  to  be  rebutted.  The  kind  of 
evidence  required  to  rebut  is  shewn  by 
Neeld  v.  Hendcn  Urban  Council  [l899].* 
The  fence  originally  was  probably  put  up 
not  to  define  the  highway,  but  to  prevent 
the  beasts  in  the  neighbouring  field  from 
getting  stogged  in  wet  weather. 

Cur.  adv.  vult. 

March  18. — Cozens-Hahdy,  J.,  after 
summarising  the  evidence  as  set  out 
above,  continued  as  follows :  The  result 
of  the  evidence  as  a  whole  is  that,  so  far 
as  living  memory  goes,  the  plaintiffs  or 
their  predecessors  in  title  have  used  and 
enjoyed  this  strip  in  such  a  manner  and 
to  such  an  extent  as  the  nature  of  the 
strip  permitted,  and  have  exercised  acts 
of  ownership  inconsistent  with  public 
rights.  I  refer  specially  to  the  hurdles, 
to  the  roadways,  to  the  ditch,  and,  though 
I  do  not  attach  great  importance  to  it,  to 
the  cutting  of  the  willows.  I  do  not  find 
a  single  act  done  on  the  strip  by  the  road 
authorities  until  the  acts  complained  of 
in  this  action.  I  cannot  regard  the  occa- 
sional placing  of  a  heap  of  stones  or  road 
scrapings  on  the  west  side  of  the  high 

(1)  7  B.  &  C.  304. 

(2)  13  L.  J.  Q.B.  330 ;  6  Q.  B.  383. 

(3)  60  L.  J.  Ch.  103 ;  46  Ch.  D.  504. 

(4)  81  L.  T.  405. 


Council. 

road  instead  of  on  the  east  side,  where 
they  were  usually  placed,  as  of  any  real 
importance.  There  is  a  conflict  of  evi- 
dence as  to  the  isuct ;  but  assuming  it  to ' 
be  proved  that  a  heap  of  stones  or 
scrapings  was  placed  there  for  a  short 
time,  I  should  hesitate  to  regard  it  as  an 
act  which  the  occupier  of  the  strip  was 
bound  to  protest  against.  The  proper 
inference  would  be  that  it  was  permissive. 
Upon  the  whole,  I  think  the  evidence 
insufficient  for  the  purpose  of  proving 
dedication  of  the  strip  as  a  highway  by 
user.  There  is  not  a  single  exercise 
of  highway  rights  over  the  strip,  except 
at  the  narrow  margin  next  the  high 
road. 

The  defendants,  however,  assert  that 
there  is  a  presumption  of  dedication  to 
the  public  quite  up  to  the  ancient  fence, 
and  that  there  is  no  justification  for  limit- 
ing the  dedication  to  that  portion  of  the 
high  road  which  is  metalled,  even  though 
highway  rights  have  not  been  exercised 
beyond  the  metalled  roadway.  On  this 
point  I  have  derived  assistance  from  the 
judgments  of  Mr.  Justice  Channell  and 
of  the  Court  of  Appeal  in  Neeld  v. 
Hendon  Urban  CouncilA  Lord  Eussellof 
Killowen  says:  *^It  seems  to  me  very 
difficult  to  give  assent  to  such  a  general 
proposition  as  this,  that,  under  all  condi- 
tions where  you  find  a  metalled  road 
bordered  by  unmetalled  margins  and 
beyond  the  margins  by  hedges,  there  is  an 
invariable  presumption  that  all  the  space 
between  the  hedges  is  highway.  The 
question  whether  such  a  space  is  all  high- 
way would  depend  to  a  great  extent,  I 
think,  on  many  other  circumstances — 
such,  for  instance,  as  the  nature  of  the 
district  through  which  the  road  passes, 
the  width  of  the  margins,  the  regularity 
of  the  line  of  the  hedges,  and  the  levels  of 
the  land  adjoining  the  road.  These  are 
all  circumstances  which  should  be  taken 
into  account  before  any  presumption  of 
law  can  arise  as  to  the  width  of  the  high- 
way. It  seems  to  me  that  it  is  not  safe 
to  say,  as  a  general  proposition,  without 
knowing  the  conditions  of  each  particular 
case,  that  in  such  a  case  as  I  have  men- 
tioned all  the  space  between  the  hedges  is 
part  of  the  highway.  ...  It  is  often 
impossible  to  discover  the  exact  circum- 
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stances  under  which  a  fence  has  been 
erected  upon  any  particular  spot.  The 
fence  may  have  been  put  there  because 
there  was  already  a  sort  of  natural  boun- 
dary,  or  it  may  be  in  some  cases  that  the 
person  who  made  the  inclosure  wished  to 
leave  a  margin  of  ground  for  the  use  of 
the  public  if  at  any  time  the  road  should 
become  foundrous.  But  even  in  the 
latter  case  I  doubt  whether  it  would  be 
right  to  say  that  a  margin  left  by  the 
lajadowner  outside  a  fence  for  that  purpose 
is  necessarily  thereby  dedicated  by  him  as 
a  highway  for  all  time/' 

Now,  applying  the  principles  here  laid 
down  by  Lord  Russell  of  Killowen,  I 
think  there  is  no  presumption  of  dedica- 
tion up  to  the  old  fence,  or  that,  if  there 
is  any  such  presumption,  it  is  rebutted  by 
the  surrounding  circumstances  and  by  the 
evidence.  The  only  diflSculty  I  have  felt 
is  as  to  the  margin.  But,  upon  reflection, 
I  do  not  see  my  way  to  hold  that  it  is 
part  of  the  highway,  unless  every  highway 
passing  through  an  uninclosed  country 
must,  as  matter  of  law,  be  deemed  to 
include  a  certain  space  on  each  side  of  the 
metalled  road.  I  am  satisfied  that  the 
margin  has  been  used  only  occasionally, 
and  by  a  few  persons,  and  only  to  such  an 
extent  and  in  such  a  manner  as  was 
inevitable  by  reason  of  the  absence  of  any 
fence  or  other  obstacle.  Such  use  is  too 
indefinite  to  form  the  foundation  of  a 
public  right,  or  to  establish  a  dedication  as 
part  of  the  highway. 

I  may  add  that,  even  if  the  public  have 
rights  over  the  margin,  but  not  beyond, 
the  acts  of  the  defendants  cannot  be 
justified.  I  must,  therefore,  make  a 
declaration  and  grant  an  injunction  in 
the  terms  asked  for. 


Solicitors — Fatersonp,  Snow,  Blozam  &  Kinder, 
for  the  plaintiffs;  Prior,  Chnrch  &  Adams, 
for  the  defendant  council. 


[^Reported  by  J.  E.  Morrit^  Esq,, 
Barrister-at-Zaw, 


gardnsb  v. 
Hodgson's 

KIN6OT0N 
B&EWEBY  00. 


Council. 

[IN  THE  COURT  OF  APPEAL.] 
RiGBT,  L.J.  V 

Vaughan  Williams,  L.J< 
BOMER,  L.  J. 

1900. 

Dec.  U,  17,  18. 

1901. 

March  25. 

Eaaenimt — Right  of  Way — Parol  Licefice 
— Claiming  Eight —  Uninterrupted  Enjoy- 
ment for  Forty  Years — Anrnial  Payment 
—Preecription  Acty  1832  (2  <i&  3  Will,  4. 
c.  71),  88,  2,  3,  4,  and  5. 

The  plaintiff  and  her  predecteeore  in  Mi 
had  from  time  immemorial  made  eomtantj 
uninterrupted^  and  open  uee  of  a  way  over 
the  defendamU^  yaard^  that  being  the  ofdy 
means  of  access  for  horses  and  carts  to  tie 
plaintiffs  premises  from  the  high  road. 
The  tcse  of  the  way  was  essential  for  ths 
Imsiness  carried  on  upon  the  plaintiffs 
premises.  The  owners  for  the  time  being 
of  the  plaintiff's  premises  had  also  usei 
during  the  same  period  the  water  from  a 
pump  on  the  defendants'  premises.  Since 
1855  they  had  made  an  annual  payment  of 
fifteen  shillings  to  the  owners  of  the  defter 
dants' premises.  They  had  also  by  arrange- 
ment contributed  something  to  the  repair  of 
the  pump.  The  defendants,  while  ctdmitting 
the  plaintiffs  right  of  access  to  the  pumpt 
denied  her  right  of  way  over  their  premises 
There  was  no  evidence  of  the  origin  of 
the  payment  of  fifteen  shillings,  nor  was 
there  cmything  to  shew  that  the  user  of  the 
way  was  dtie  to  any  agreement  by  deed  or 
in  writing,  or  on  what  terms  (A0  enjoy- 
ment of  the  right  of  road  and  other  ease- 
ment had  begun.  There  was  only  one  re- 
ceipt for  a  paymewt  of  fifteen  shillings 
produced,  given  on  January  24,  1899, 
afier  the  dispule  had  arisen^  which  toas 
expressed  to  be  for  right  of  way  to  Sep- 
tember, 1898  :— 

Held,  by  Vaughan  Williams,  L. J.,  am? 
BoMEB,  L.J.  {dissentiente  Rigbt,  L.J.)i 
that  the  prima  facie  inference  to  be  drawn 
from  the  annual  payment  of  fifteen  shillings 
was  that  the  enjoyment  of  the  way  was  not 
of  right,  bvl  each  payment  was  for  the  tue 
of  the  way  by  permission  during  the  pre- 
ceding year,  although  sueh  permission  was' 
not  expressly  demcmded  and  given  in  each 
year,  and  Vie  plaintiff  had  not  discharged 
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ihe  onus  thus  thrown  upon  her  of  shewing 
that  the  user  w(m  of  right ;  and  ^kU  no  lost 
grant  could  he  presurned, 

Plaflterers  Co.  v.  Parish  Clerks  Co. 
(20  L.  J.  Ex.  362;  6  Ex.  630)  <md 
Bewley  v.  Atkinson  (49  L.  J.  Ch.  153 ; 
13  Ch.  D.  283)  distinguished  hy  Vaughan 
WlLUAMS,  L.  J. 

Held,  hy  Eigbt,  L.J.,  that  the  user  of 
the  w(vy  had  in  fact  heen  a^  of  right  in 
the  sense  that  it  was  such  as  a  person 
rightfully  entitled  would  have  had,  and  the 
mere  unexplained  payment  of  the  ffteen 
shillings,  which  began  before  the  commence- 
ment of  the  period  of  forty  yearSy  was  not 
an  interruption — the  principle  ©/"Plasterers 
Co.  V.  Parish  Clerks  Co.  (supra)  being  ap- 
plieMe  to  cases  within  section  2  of  the 
Prescription  Act,  1832. 

Decision  <2/"  Cozens- Habdy,  J.  (69  L.  J. 
Ch.  368;  [1900]  1  Ch.  592),  reversed; 
(Rigby,  L.j!,  dissentiente). 

Appeal  from  decision  of  Cozens-Hardy,  J. 
(69  L.  J.  Ch.  368 ;  [1900]  1  Ch.  592). 

The  plaintiff  was  the  owner  in  fee  of 
certain  freehold  property,  No.  203  High 
Street,  Sutton,  used  for  the  purposes  of  a 
saddler's  business,  with  a  yard  and  stables 
at  the  back,  used  partly  as  a  knacker's 
yard  and  partly  as  livery  stables.  She 
and  her  predecessors  in  title — namely,  her 
grandfather,  father,  and  mother — had  occu- 
pied and  lived  on  the  premises  for  up- 
wards of  sixty  years,  and  had  used  them 
for  the  purposes  of  the  businesses  above 
mentioned. 

The  defendants  were  the  owners  in  fee 
of  adjoining  premises,  consisting  of  the 
Bed  Lion  Inn,  facing  the  High  Street, 
and  of  a  yard  and  stables  at  the  side  and 
rear  thereof.  In  the  defendants'  yard  was 
a  well  and  pump.  The  only  access  for 
horses  and  carts  to  the  plaintiff's  yard  and 
stables  was  through  a  gateway  at  the  boun- 
dary between  the  two  yards,  which  had 
stood  there  so  far  back  as  living  memory 
extended;  and  the  plaintiff  and  her  prede- 
cessors had,  so  long  as  living  memory  had 
extended,  made  constant,  uninterrupted, 
and  open  use  of  a  road  through  that  gate- 
way and  across  the  Red  Lion  Yard  into 
the  High  Street.  The  use  of  the  road 
was  essential  for  the  purpose  of  the  busi- 
nesses carried  on  on  the  plaintiffs  premises. 


The  owners  for  the  time  being  of  the 
plaintifi^s  premises  had  also  used  during 
the  same  period  for  the  purposes  of  their 
business  the  water  from  the  pump  in  the 
Red  Lion  Yard.  The  plaintiff  had,  under 
an  arrangement  with  the  owners  of  the 
inn,  contributed  to  the  repairs  of  the 
pump.  Since  1855  an  annual  payment  of 
fifteen  shillings  had  been  made  by  the 
owners  of  the  plaintiff's  premises  to  the 
owners  of  .the  Red  Lion  Inn.  The  only 
receipt  that  was  produced  was  one  given 
on  January  24, 1899,  which  was  expressed 
to  be  for  right  of  way  to  September,  1898, 
but  it  was  not  expressed  to  be  given  for  a 
year's  right  of  way. 

On   March   31,    1898,  the  defendants 
wrote  to  the  plaintiff,  inclosing  a  notice 
to  this  effect :  "  We  hereby  give  you  notice 
that  on  and  after  1st  May  next  we  shall 
require  you  to  give   up  the  use  of  the 
yard  of  the  Red  Lion,  Sutton,  and  to  close 
the  gate,  now  giving  access   from  your 
premises  to  the  yard  in  question.     The 
right  of  going  through  the  said  yard  of 
the    Red   lion   Inn,   Sutton,   for  which 
you   have   paid   us   an   annual    rent  of 
15«.  shall  therefore  be  abolished  as  and 
from   the    1st  day  of  May  next."      On 
April  19,  1898,  the  plaintiff  wrote  to  the 
defendants  the  following  reply :  *'  Refer- 
ring to  your  letter  of  March  31,  we  are 
quite  unable  to  agree  to  the  proposal  to 
close    the   gate,    as,  independent  of  the 
right  of   way,   for  which  we    pay   15«. 
per  annum,   we  have  a   right  of  access 
to,   and   use    of   the    pump,   which  has 
existed  for  a  great  number  of  years,  and 
we  do  not  see  how  this  right  could  be 
given    up    without    our    interest    being 
affected.    There  is  no  other  outlet  what- 
ever from  our  premises  excepting  through 
the  yard.     We  also  wish   to  point  out 
that,  as  regards  your  notice  to  give  up  the 
right  of  way,  we  are,  as  you  are  aware, 
yearly  tenants,  and  therefore  one  year's 
notice  should  tie  given  as  from  September 
next."  On  January  23, 1899,  the  plaintiff 
sent  a  cheque  value  fifteen  shillings  for 
right  of  way  through  the  yard  to  Sep- 
tember 1898,  the  receipt  for  which  was  the 
one  produced.     On   February   16,  1899, 
the  defendants  served  a  notice  '*  to  quit 
and  discontinue  the  user  of  the  yard  on 
the  expiration  of  the  year  of  your  tenancy, 
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which  shall  expire  next  after  the  end  of 
one  half-year  from  service  of  this  notice." 
The  action  was  hrought  claiming  a  de- 
claration that  the  plaintiff  was  entitled  to 
a  right  of  way  through  the  gateway  to 
and  from  the  pump,  and  also  a  right  of 
way  for  carts  and  horses  through  the 
gateway,  across  the  defendants'  yard  to 
and  from  the  High  Street.  The  plaintiff 
also  claimed  an  injunction.  The  defen- 
dants by  their  pleadings  adi]^itted  the 
plaintiff's  right  of  access  to  the  pump, 
but  denied  her  right  of  way  across  the 
yard  to  and  from  the  High  Street.  There 
was  no  evidence  of  the  origin  of  the 
payment  of  fifteen  shillings,  nor  was  there 
anything  to  shew  that  the  use  of  the  yard 
was  due  to  any  agreement  by  deed  or  in 
writing.  There  was  evidence  that  other 
persons  residing  in  the  neighbourhood 
besides  the  plaintiff  had  taken  water  from 
the  pump. 

Cozens-Hardy,  J.,  drew  the  inference 
from  the  facts  that  a  licence  to  use  the 
way  across  the  yard  was  given  by  parol 
more  than  forty  years  before  action 
brought,  and  that  such  licence  was  not 
gratuitous,  but  subject  to  the  payment  of 
fifteen  shillings  a  year.  He  was  of  opinion 
that  actual  uninterrupted  enjoyment  of 
a  way  for  forty  years  was  sufficient  to 
establish  the  easement  unless  it  could  be 
shewn  to  have  been  enjoyed  under  some 
written  consent  or  agreement;  that  a 
parol  licence  was  of  no  moment  unless 
applied  for  and  granted  within  the  period 
of  forty  years ;  and  that  the  payment  in 
the  present  case  was  attributable  to  the 
original  parol  licence  more  than  forty 
years  ago,  and  was  not  evidence  of  a 
fresh  application  each  year  for  a  fresh 
licence.  He  held,  therefore,  that  the 
plaintiff  had  acquired  a  right  under  the 
Prescription  Act,  but  said  that,  if  neces- 
sary,  a  lost  grant  ought  to  be  presumed. 
He  gave  judgment  for  the  plaintiff. 
The  defendants  appealed. 

MaenaghUnj  Q.C.,  and  G.  Cave,  for 
appellants. — Tickle '^v.  Brown  [1836]^  is 
in  our  favour.  BeasUy  v.  CUvrke  [iSSfi]  ^ 
was  a  case  where  leave  was  obtained  and 
held  to  traverse  a  user  as  of  right.     The 

(1)  5  L.  J.  K.B.  119 ;  4  Ad.  &  B.  369. 

(2)  5  L.  J.  O.P.  281 ;  2  Bing.  N.C.  705. 


plaintiff  must  shew  an  enjoyment  ''  as  of 
right"— Prescription  Act,  1832,  ss.  2,  3, 
4,  and  5.  The  judgment  of  Cozens- 
Hardy,  J.,  ignores  that  the  enjoyment 
must  be  "  as  of  right." 

[Vaughan  Williams,  L.J.,  referred  to 
Benniaon  v.  CartunnglU  [l864].'] 

The  true  view  of  the  section  is  shewn 
by  Beasley  v.  Clarke,^  DcHton  v.  Angua 
[l88l],*  and  FlcuUrers  Co.  v.  P(KrM 
Clerks  Co.  [l85l].^  The  true  inference 
from  the  payment  of  fifteen  shillings  is 
that  the  licence  was  revocable  on  b«i- 
payment.  In  Chamber  CoUiery  Co,  v. 
Hoptoood  [l886]^  it  was  held  thai  a 
division  of  a  watercourse  under  the  idea 
that  the  lease  authorised  it  would  not 
confer  a  right.  That  case  shews  what  was 
meant  by  Lord  Denman  in  TiMe  v. 
Brown  ^  by  "  tacit  sufferance." 

As  to  a  lost  grant,  all  that  a  juiy 
would  be  asked  to  find  would  be  a  lost 
grant  of  a  demise  from  year  to  year  of 
this  right  of  way — Gaved  v.  Mcariyn 
[1865].^  An  enjoyment  by  consent  or 
licence  would  destroy  the  inference  of  a 
lost  grant— -5riVA<  v.  Wailker  [l834].* 

[Vaughan  Williams,  L.  J.,  referred  to 
2  WiUiamsi  Saunders,  p.  503.] 

A  licence  would  not  give  any  interest 
in  the  land— ^ifl  v.  Tupper  [l863].»  The 
payment  was  an  admission  by  the  re- 
spondent that  she  enjoyed  by  licence. 
The  letter  of  the  respondent  of  April  19, 
1898,  is  fSeital  to  any  claim  under  the 
statute.  She  admits  that  her  claim  is  as 
yearly  tenant  only  within  one  year  before 
action — Lowe  v.  Carpenter  [l85l].^® 

Micklem,  Q.C.,  and  E.  S.  Ford,  for  the 
respondent. — The  letter  of  April  19  does 
not  estop  the  respondent.  There  is  no 
such  thing  as  a  legal  yearly  tenancy  of  a 
right  of  way.  The  respondent  had  no 
idea  what  her  real  rights  were.  A  lic^oe 
is  not  revocable  if  acted  upon  and  money 
spent  on  the  strength  of  it.  An  enjoy- 
ment of  an  easement  by  leave  and  hookce 
for  forty  years  will  confer  a  right  under 

(3)  33  L.  J.  Q.B.  137 ;  5  B.  &  S.  1. 

(4)  50  L.  J.  Q,B.  689  ;  6  App.  Cas,  740. 

(5)  20  L.  J.  Ex.  362  ;  6  Ex.  630. 

(6)  55  L.  J.  Ch.  859;  32  Ch.  D.  549. 

(7)  34  L.  J.  C.P.  363 ;  19  C.  B.  (N.S.)  r38 

(8)  3  L.  J.  Ex.  250 ;  1  Or.  M.  &  B.  211. 

(9)  32  L.  J.  Ex.  217 ;  2  H.  &  C.  121. 
(10)  20  L.  J.  Ex.  374;  6  Ex.  825. 
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the  Prescription  Act.  The  rights  ac- 
quired by  twenty  and  forty  years'  user 
are  quite  different.  This  enjoyment  was 
not  by  **  tacit  sufferance/'  but  by  agree- 
ment. The  agreement,  whatever  it  was, 
was  made  more  than  forty  years  ago,  and 
not  being  in  writing  it  cannot  be  set  up — 
Prescription  Act,  1832,  s.  2.  Under 
both  section  2  and  section  3,  it  is  not 
necessary  to  shew  enjoyment  as  of  right 
flo  long  as  it  is  uninterrupted.  A  parol 
permission  extending  over  the  whole 
period,  and  not  renewed  from  time  to  time, 
is  not  an  interruption  even  though  there 
is  payment — Tickle  v.  Brovm,^  Kinloch  v. 
i^«7ifo[l84oJ,^*  Bewley  v.Aikin8<m\l%l^\^^ 
and  Plasterers  Co.  v.  Parish  Clerks  Co,^ 
Chamber  CoUiery  Co,  v.  Hopwood^  is 
not  against  the  respondent.  It  was  held 
by  an  Irish  Appeal  Court  in  Beggan  v. 
if' DonoW  [iSTSj  ^^  that  the  doctrine  of 
Bright  v.  Wcdker  ^  would  not  apply  where 
the  enjoyment  of  the  easement  had  been 
for  a  period  of  forty  years ;  and  Chitty,  J., 
in  Harris  v.  De  Pinna  [isse],^*  considered 
that  the  Irish  Court  was  right.  See,  too, 
per  FitzGibbon,  L.  J.,  in  Banna  v.  Pollock 
[l899].^*  The  respondent  has  now  under 
the  circumstances  got  an  indefeasible 
right.  Where  there  is  a  grant  of  an 
easement,  a  rentcharge  is  generally  im- 
posed upon  the  dominant  tenement  to 
pay  for  the  easement — 2  Damdson's  Pre- 
cedents in  CwweyandTig^  part  1  (4th  ed.), 
Precedent  77,  pp.  571,  577.  The  user 
must  be  continuous,  and  unity  of  pos- 
session of  the  tenements  would  defeat  it 
— Ordey  v.  Gardiner  [isss].*^ 

Macnaghten^  Q»C.,  in  reply. — Plas- 
terers Co,  V.  Parish  Clerks  Co}  and 
Bewley  v.  Atkinson  ^^  were  both  cases 
under  section  3.  The  interruption  in 
such  cases  must  be  some  physical  obstruc- 
tion. Gozens-Hardy,  J.,  did  not  do  jus- 
tice to  TicMe  V.  Broton^  The  payment 
of  the  fifteen  shillings  unexplained  is 
&tal  to  the  respondent's  case,  and  her 
explanation  is  equally  fatal  to  her. 

[Yaughan  Williams,  L.J.,  referred  to 

(11)  10  L.  J.  Ex.  248  ;  6  M.  &  W.  795. 

(12)  49  L.  J.  Ch.  163 ;  13  Ch.  D.  283. 

(13)  2  L.  R.  Ir.  660. 

(14)  56  L.  J.  Ch.  344 ;  33  Ch.  D.  238,  253. 

(15)  [1900]  2  Jr.  R.  664,  677. 

(16)  4  M.  &  W.  496. 


Bullen  and  Leakeys  Precedents  in  Pleading 
(5th  ed.),  p.  863.] 

Unless  there  is  a  claim  of  a  right,  no- 
thing is  acquired  under  the  Prescription 
Act — Chamber  CoUiery  Co,  v.  Hopwood,^ 
Lord  Blackburn  sums  up  the  old  cases  in 
Dalton  v.  Angtts,^''  The  possession  must 
be  of  right,  and  adverse,  and  if  there  is 
payment  it  cannot  be  either  one  or  the 
other — Harden  v.  Hesketh  [l869].^® 

Cur.  adv.  wiU, 

March  25, — Rigbt,  L.J.,  referred  to  the 
facts,  and  said  :  The  user  of  the  right  of 
way  has  in  fact  been  as  of  right,  meaning 
thereby  that  it  has  been  such  as  a  person 
rightfully  entitled  would  have  had.  The 
only  suggestion  made  by  the  defendant 
company  has  been  that  by  reason  of  the 
payment  of  fifteen  shillings  yearly  the 
user  has  not  been  as  of  right.  It  is  not 
denied  that  the  payment  is  in  some  way 
or  other  connected  with  the  right  of  way, 
but  different  interpretations  are  pat  upon 
the  payment  by  the  plaintiff  and  the 
defendants  respectively.  The  plaintiff  has 
contended  that  the  payments  were  made 
by  way  of  contribution  towards  the  repair 
of  the  Bed  Lion  Yard.  The  defendants 
have  strenuously  contended  that  the 
fifteen  shillings  is  a  rent  paid  for  use  of 
the  right  of  way.  Properly  speaking,  no 
rent  could  be  payable  for  an  incorporeal 
hereditament  such  as  a  right  of  way  ;  and 
the  defendants'  contention  in  its  ultimate, 
and  legally  speaking  its  most  plausible 
form,  if  only  there  were  facts  to  support 
it,  is  that  the  payments  were  in  the  nature 
of  consideration  for  a  licence  renewable 
year  after  year,  and  valid  only  for  a  year 
at  a  time,  to  use  the  road  through  the 
defendants'  yard  for  the  purposes  of  the 
plaintiff's  business.  This  contention  was 
raised  before  the  Court  of  Appeal,  but 
was  not  pleaded,  or  consistent  with  the 
pleading  of  the  defendants.  One  difficulty 
in  the  way  of  the  last-named  contention 
is  that  the  fifteen  shillings  was  not  paid  in 
advance,  but  only  after  the  end  of  the 
year  in  respect  of  which  it  purported  to 
be  paid.  Another  is  that  the  sum 
appears   to  have    been    in    later    years 

(17)  60  L.  J.  Q.B.  741,  742;  6  App.  Cas.  811- 
814. 

(18)  28  L.  J.  Ex.  137 ;  4  H.  &  N.  176. 
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insufficient  as  a  consideration,  though 
originally,  when  Sutton  was  a  much 
smaller  place  than  it  has  now  grown  into, 
the  sum  may  have  been  a  fair  equivalent. 
A  further  difficulty  in  the  way  of  the 
defendants  is  that  they  have  always 
treated  the  user  of  the  road  as  being  by 
right  and  not  by  licence. 

As  regards  the  contention  of  the  plain- 
tifi*,  it  seems  clear  that  her  witnesses  have 
no  personal  knowledge  on  the  matter, 
though  the  assumption  actually  made, 
having  regard  to  what  was  done  about 
the  pump,  was  not  an  unlikely  one  to  be 
made  by  them.  The  truth  clearly  is  that 
no  witness  on  either  side  has  any  personal 
knowledge  about  the  way  in  which  the 
user  either  of  the  pump  or  of  the  right  of 
road  originated,  or  of  the  way  in  which, 
or  of  the  consideration  for  which,  the 
annual  sum  of  fifteen  shillings  became 
payable.  No  deed  or  writing  dealing 
with  the  question  has  been  found,  so  that 
there  is  absolutely  nothing  to  shew  on 
what  terms  the  right  of  road  or  other 
easement  began  to  be  enjoyed.  It  was 
agreed  at  the  trial  that  the  annual  sum  of 
fifteen  shillings  had  been  regularly  paid 
at  least  from  1855,  but  absolutely  nothing 
more  was  proved  or  known  about  it.  The 
important  point  to  notice  is  that  no 
agreement  with  reference  to  it  is  now 
suggested  to  have  been  made  within  the 
period  of  forty  years.  How  long  before 
the  commencement  of  that  period  it  began 
to  be  paid,  or  for  what  purpose  it  was 
paid,  is  left  altogether  uncertain.  No 
evidence,  therefore,  exists  that  it  was  ever 
paid  within  the  period  either  as  a  con- 
sideration for  a  renewal  of  a  yearly  licence, 
or  for  a  year's  user,  or  indeed  for  any 
other  advantage  given  by  the  owners  of 
the  Bed  lion  Inn  to  the  owners  of 
No.  203.  If,  indeed,  there  had  been  the 
clearest  evidence  of  an  agreement  as  to 
the  payment  of  the  fifteen  shillings  as 
consideration  for  a  licence,  or  for  a  year's 
user  of  the  right  of  way,  it  would  not  have 
been  admissible  to  control  the  right  of 
way  actually  enjoyed  during  the  forty 
years,  since  it  must  have  been  a  verbal 
agreement  before  the  commencement  of 
that  period.  As  we  could  not  rely  upon 
a  verbal  agreement  entered  into  before 
the  period  of  forty  years,  however  proved 


or  however  clearly  admitted,  we  cannot 
of  course  argue  from  any  conjectural 
interpretation  of  the  proved  &u(stRf  how- 
ever plausible.  No  conjecture  fieilling 
short  of  necessary  inference  is  admissible. 
In  other  words,  it  has  to  be  shewn  of  a 
suggested  interpretation  of  the  facts,  in 
order  to  exclude  the  operation  of  the  Pre- 
scription Act,  not  only  that  it  may,  but 
that  it  miut  be  the  only  possible  inter- 
pretation. This  certainly  cannot  be  done 
with  regard  to  a  licence  revocable  at  will, 
or  a  grant  for  a  year  only  determinable 
within  the  year. 

In  order  to  justify  the  conclusion  that 
the  existing  state  of  facts  is  inconsistent 
with  the  acquisition  under  the  Prescription 
Act  by  forty  years'  user  of  an  absolute 
and  indefeasible  right  of  way,  it  is  abso- 
lutely necessary  to  assume  that  each 
annual  payment  of  the  fifteen  shillings 
has  to  do  at  most  with  the  right  of  way 
for  one  year  only,  so  that  the  successive 
payments  may  be  taken  to  involve  succes- 
sive permissions  for  one  year  at  most.  To 
me  it  appears  that  such  an  assumption,  so 
far  from  being  necessary,  is  altogether 
arbitraiy  and  unwarranted.  This  will  be 
shewn  by  an  examination  of  the  probabili- 
ties of  the  case.  Independently  of  the 
Prescription  Act,  the  question  to  be  solved 
is.  How  did  it  come  about  that  a  business 
should  be  carried  on  in  a  yard  surrounded 
with  buildings  on  all  sides  but  one,  and 
on  that  one  side  making  necessary  use  of 
a  cart  and  horse  way  through  the  adjoin- 
ing property,  and  also  use  of  a  well  of 
water  on  such  adjoining  property  %  Prob- 
ably the  most  natural  hypothesis  would 
be  that  the  properties  at  some  remote 
former  time  were  in  one  ownership,  that 
the  buildings  were  erected  before  the 
severance  of  ownership,  and  that  on  the 
severance  by  conveyance  the  right  of  road 
and  right  to  use  the  well  were  annexed  to 
the  separated  property,  as  the  former,  at 
any  rate,  would  be  a  way  of  necessity, 
though  not  mentioned.  This  does  not 
account  for  the  annual  payment  of  the 
fifteen  shillings,  but  that  might  have  been 
reserved  expressly,  and,  if  so  reserved, 
would  in  all  probability  be  reserved  either 
in  perpetuity  or  until  the  owner  of  the 
dominant  tenement  ceased  to  require  the 
right  of  way.     Putting  aside  the  hypo- 
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thesis  of  common  ownership,  it  is  highly 
improbable  and  almost  inconceivable  that 
the  owner  of  the  now  dominant  tenement 
would  have  built  all  round  his  yard  where 
he  had  no  right  of  exit,  and  gone  to  the 
expense  of  preparing  for  a  business  re- 
quiring a  supply  of  water  and  access  by 
carriages  and  horses  without  securing  both 
rights  beforehand.     Some  such  arrange- 
ment as  the  following  would  be  probable  : 
That  he,  helping  to  provide  and  maintain 
the  well  and  pump,  should  have  in  per- 
petuity, or  at  least  so  long  as  he  required 
it,  the  right  to  the  water  supply  and  the 
right  of  way  for  his  business.    The  con- 
sideration of  fifteen  shillings  a  year  might 
at  the  remote  period  that  we  are  postulat- 
ing be  a  not  insufficient  consideration  for 
the    right    of   road.     The    arrangement 
might  be  carried  out  by  deed  which  has 
been  lost,   or  no  deed   may  have  been 
executed.     In  the  latter  case  there  would 
be  no  legal  easement  either  for  water  or 
road ;  but,  as  Lord  Denman  pointed  out 
in  his  judgment  in  Tickle  v.  Brown^  the 
want  of  such  a  legal  right  would  in  no 
way  prevent  the    person    claiming    the 
easement  from  claiming  as  of  right.     Of 
course  I  do  not  say  that  such  an  arrange- 
ment as  I  have  indicated  can  be  taken  as 
proved.    It  is,  however,  more  likely  to 
have  taken  place  than  a  mere  bargain  for 
a  right  of  way  for  a  year.    The  hypothesis 
of  a  mere  licence  revocable  at  any  time 
seems  the  most  unlikely  of  all.     There  is 
no  way  of  accounting  for  the  incongruity 
of  bargaining  for  a  perpetual  right  of 
water,  which  is  admitted,  and  neglecting 
to  bargain  for  the  at  least  equally  necessary 
right  of  way  not  determinable  at  the  will 
of  the  grantor.     That  the  mere  payment 
of  an  annual  rent  is  not  to  be  interpreted 
as  involving  an  interruption  of  a  user  as 
of  right  is  shewn  by  the  case  of  Plasterers 
Co.  V.  Fcmsh  Clerks  Co.^  where,  as  is 
pointed  out  by  Mr.  Justice  Cresswell,  the 
user  of  light  must  necessarily  have  been 
as  of  right.     Lord  CampbelVs  judgment 
makes  it  clear  that  the  decision  that  the 
payment  did  not  cause  an  interruption  in 
the  user  was  founded  on  the  construction 
of  section  4,  and  is  applicable  equally  to 
cases  within  section  2  and  section  3. 

The  defendant  company,  however,  rely 
upon  what  they  consider  to  be  an  admis- 


sion of  a  yearly  tenancy  as  to  the  right  of 
road  which  enables  them  to  get  rid  of  the 
right  by  a  notice  to  quit,  or  at  least  in  the 
alternative  entitles  them  to  say  that  there 
was  an  interruption  in  the  enjoyment  as 
of  right  of  the  easement  for  the  space  of  a 
year  during  the  period  of  forty  years  re- 
quired by  the  Prescription  Act  for  making 
the  right  absolute  and  indefeasible,  and 
this  is  the  case  made  out  by  their  plead- 
ings as  amended/    It  is  necessary,  or  at 
least  desirable,  to  examine    this   claim. 
[His  Lordship  referred  to  the  letters  of 
March   31   and   April   19,   1898,  calling 
attention  to  the  fact  that  before  writing 
the  last-named  the  plaintiff  had  no  pro- 
fessional advice,  but  only  the  advice  of  a 
friend  who  was  not  a  lawyer.     He  con- 
tinued :]    With  reference  to  the  notice 
purporting  to  be  given  on  behalf  of  the 
defendant  company,  the  following  obser- 
vations occur.     It  is  the  very  first  claim 
on  behalf  of  the  owners  of  the  Red  Lion 
to  control  the  use  by  the  plaintiff  of  the 
road  through  their  yard.     The  notice  re- 
quires the  use  of  the  yard  to  be  given  up 
altogether,  notwithstanding  that  the  plain- 
tiff is  admitted  then  to  have  had  and  now 
to  have  the  right  of  access  to  and  the  right 
to  draw  water  from  the  pump  in  the  yard. 
It  states  that  for  the  right  of  going  through 
the  yard  an  annual  rent  of  fifteen  shillings 
had  been  paid,  but  that  was  altogether 
inaccurate,  since  rent  is  not  payable  for  an 
easement,  and  there  was  no  property  of 
which  the  plaintiff  was  in  possession  for 
which  rent  could  be  payable  to  the  defen- 
dant   company.      Notwithstanding   this 
statement  as  to  an  annual  rent,  the  notice 
purports  to  abolish  the  right  of  road  as 
from  May  1  (just  over  a  month  from  the 
date  of  the  notice),  an  arbitrary  date,  the 
choice  of  which  for  the  purpose  proves  the 
givers  of  the  notice  to  have  been  ignorant 
of  any  arrangement  which  could  reason- 
ably, even  if  inaccurately,  be  treated  as  a 
year  to  year  tenancy. 

It  is  easy  now  to  see  how  the  non-legal 
adviser  of  the  plaintiff,  who  is  proved  to 
have  suggested  the  terms  of  the  letter  of 
April  19,  was  induced  to  select  those 
t«rms.  He  adopted  from  the  notice  (he 
could  get  it  from  no  other  quarter)  the 
inaccurate  statement  that  the  annual  pay- 
ment of  fifteen  shillings  was  a  payment  of  an 
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annual  rent.  Being  thus  misled,  and  started 
on  the  wrong  tack,  he  assamed  (naturally 
enough  for  a  man  not  a  lawyer)  that  the 
case  resembled,  or  at  any  rate  was  analo- 
gous to,  a  case  between  landlord  and 
tenant,  and  therefore  said  "  We  are,  as  you 
are  aware,  yearly  tenants."  This,  as  above 
indicated,  was  altogether  a  &ise  analogy. 
It  is  true  that  in  cases  of  tenancy  at  will 
or  on  sufferance  there  arise  such  incon- 
veniences that  the  law  is  ready  to  seize 
upon  any  opportunity  of  establishing  a 
tenancy  of  more  stable  duration,  and 
therefore,  where  a  rent  is  once  proved  to 
be  paid  for  a  year,  or  any  aliquot  part  of 
a  year,  the  payment  is  taken,  by  what 
originally  was  perhaps  a  strained  con- 
struction, as  evidence  of  an  agreement  for 
a  tenancy  from  year  to  year.  But  the 
rule  has  no  application  to  the  case  of  ease- 
ments, ajs  to  which  no  rent  is  payable,  and 
no  tenancy  can  exist.  Besides,  it  was  the 
statement  in  the  notice,  and  that  alone, 
on  which  the  theory  of  rent  rested,  and 
though  it  seems  proper  to  explain  that  by 
ignorance,  and  not  by  any  intention  to 
deceive,  it  would  be  inequitable  for  the 
defendant  company  to  claim  the  advan- 
tage of  an  admission  of  a  relation  im- 
possible in  law  which  so  clearly  is  founded 
on  the  statement,  also  legally  inaccurate, 
put  forward  on  their  behalf. 

The  notice  of  March  31,  1898,  was  not 
persisted  in,  but  in  lieu  thereof  on  Feb- 
ruary 16,  1899,  the  defendant  company 
caused  to  be  served  a  notice  to  quit  on 
September  29,  1899,  treating  a  tenancy 
down  to  that  time  as  subsisting.  Until 
some  considerable  time  after  the  service 
of  this  notice  the  plaintiff  did  not  take 
legal  advice,  but  about  the  month  of  July, 
1899,  she  consulted  her  solicitors,  who  on 
the  28th  of  that  month  wrote  to  the  de- 
fendant company  asking  whether  they 
intended  to  insist  upon  their  notice  of 
February  1 6,  and  denying  that  any  tenancy 
existed.  On  bein^  informed  that  the  de- 
fendant company  did  intend  to  insist  upon 
the  notice  of  February  16,  the  plaintiff  on 
August  11,  1899,  commenced  this  action. 
Pending  the  action  the  sum  of  fifteen 
shillings,  which  became  due  at  Michaelmas 
1899,  was  demanded  by  the  defendant 
company  and  paid  by  the  plaintiff. 

An  interim  injunction  was  granted  on 


November  9,  and  the  action  was  tried  and 
judgment  given  in  &vour  of  the  plaintiff 
on  March  9,  1900.  I  agree  with  Mr. 
Justice  Cozens- Hardy  in  the  conclusion  at 
which  he  arrived,  and  I  do  not  think  it 
necessary  to  go  through  the  numerous 
authorities  discussed  by  him  in  lus  judg- 
ment or  cited  before  us.  As  is  herein- 
before stated,  user  of  the  right  of  way 
during  the  whole  period  of  forty  years  by 
persons  claiming  to  use  in  succession  as  a 
matter  of  right  is  proved  by  ample  eri- 
denoe,  and  the  so-called  admission  of  a 
year  to  year  tenancy  not  having  been 
established  for  the  reasons  above  given, 
there  remains  only  the  unexplained  pay- 
ment of  the  annual  sum  of  fifteen  shillings. 
But  that  payment  began  to  be  made  before 
the  period  of  forty  years  commenced,  and 
no  agreement  with  reference  to  it  within 
the  forty  years  has  been  proved  or  sug- 
gested. This  distinguishes  the  present 
case  from  the  case  as  to  the  admission  of 
evidence  of  Tickle  v.  Brovm,^  where  it 
was  proposed-  to  give  in  evidence  a  pay- 
ment originating  ^within  the  forty  years, 
which  would  cause,  if  proved,  a  discon- 
tinuity in  the  user. 

In  my  judgment,  the  appeal  ought  to  be 
dismissed.  The  judgment  makes  no  pro- 
vision for  the  continued  payment  of  the 
fifteen  shillings.  I  must  not  be  under- 
stood as  expressing  any  opinion  on  that 
point.  It  is  not  necessary  to  do  so  since 
the  defendant  company  expressly  re- 
pudiated any  wish  to  have  it  decided  in 
their  fiivour. 

Vaughan  Williams,  L.J.,  referred  to 
the  facts,  and  continued  :  It  is  contended 
by  the  defendants  that  the  inference 
drawn  by  Mr.  Justice  Cozens-Hardy  is 
not  the  right  inference  to  draw,  but  diat 
the  true  inference  is  simply  that  the 
enjoyment  was  by  reason  of  permissions 
granted  during  the  period  of  forty  years, 
and  not  as  of  right.  Now  there  can  be 
no  doubt  but  that  the  fiict  of  the  payment 
in  each  year  is  evidence  prima  facie  that 
enjo3rment  was  not  as  of  right ;  it  is,  to 
use  the  words  of  section  5  of  the  Prescrip- 
tion Act,  evidence  of  a  &ct  inconsistent 
with  the  simple  &ct  of  enjoyment  as  of 
right.  The  evidence  is  not  offered  by  the 
defendants  as  evidence  of  an  agreement 
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The  defeadants  are  not  confessing  the 
enjoyment  as  of  right  and  avoiding  the 
effect  of  such  enjoyment  by  setting  up  the 
agreement  under  which   the  enjoyment 
was  had ;  on  the  contrary,  it  is  the  plain- 
tiffy  the  party  claiming  the  prescriptive 
right,  who  seeks  to  set  up  the  agreement 
snd  then  to  say,  "  You,  the  defendants, 
cannot  take  advantage  of  this  agreement 
to   negative  my  claim  to  a  prescriptive 
right  because  the  agreement  which  I  am 
setting  up  was  not  in  writing.''     This 
agreement,  which  the  plaintiff  asks  the 
Court  to  infer,  and  which  Mr.  Justice 
Cozens -Hardy  does  infer,  is  not  dependent 
on  the  lapse  of  forty  years.     It  is  not  a 
statutdty  inference,  neither  is  it  an  in- 
ference baaed  upon  some  recognised  legal 
fiction  arising  after  the  lapse  of  twenty  or 
some  other  number  of  years.    It  is  a  mere 
inference  of  £a£t  based  upon  the  payment  of 
fifteen  shillings  a  year  for  a  long  period, 
the  origin  of  which  payment  there  is  no 
evidence  to    explain.      But  it  is  to  be 
observed  that  the  annual  psiyments  are 
equally  consistent,  or,  at  all  events,  con- 
sistent, with  a  fresh  permission  in  each 
year.      Moreover,    the    probability  that 
such  was  the  true  fact,  and  the  improba- 
bility that  there  was  one  permission  or 
agreement  covering  the  whole  period  of 
forty  years,  is  enhanced  by  the  considera- 
tion that  a  parol  licence  creates  no  right 
or  interest  in  the  licensee  over  the  land, 
but  is  revocable  by  the  licensor  at  any 
moment.     Sections  2  and  5  of  the  Pre- 
scription Act  are   difficult  to  construe; 
but  I  believe  that  the  true  meaning  of 
the  provision  that  where  a  way  "  shall  have 
been  so  enjoyed  as  aforesaid  (as  of  right) 
for  the  full  period  of  forty  years,  the  right 
thereto  shall  be  deemed    absolute    and 
indefeasible,  unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for 
that  purpose  by  deed  or  writing,''  is  that 
an  enjoyment  which  appears  to  be  as  of 
right  otherwise  than  under  a  right  con- 
ferred by  the  consent  or  agreement  of  the 
person  owning  the  land  in  respect  of  which 
the  way  or  other  easement  is  alleged  shall 
not  be  defeated  or  lose  its  effect  by  evi- 
dence that  the  enjoyment  was  permissive, 
unless  such  permission,  consent,  or  agree- 
ment wajB  in  writing.     If  this  is  tlie  true 


view  it  will   follow  that,  wherever  the 
enjoyment  does  not  appear  to  be  of  right, 
the  proviso  has  no  application,  and  that, 
therefore,  if  it  appears  that  there  were 
payments  for  the  enjoyment  during  the 
forty  years  the  proviso  cannot  apply,  for, 
the  enjoyment  prima  fade  not  appearing 
to  be  as  of  right,   the  landowner  over 
whose  land  the  way  is  claimed  has  no 
need  or  occasion  to  set  up  a  consent  or 
agreement  covering  the  whole  period  of 
forty  years.     It  is  sufficient  for  him  that 
the  payments  made  during  the  forty  years 
prima  facie  negative  the  enjoyment  having 
been  as  of  right.     It  may  be  it  is  open  to 
the  person  claiming  the  easement  to  go  on 
and  prove  that  the  payments  were  in  fact 
made  under  a  parol  consent  or  agreement 
made  before  the  forty  years  began,  and  it 
may  be  that  this  would  give  the  claimant 
an  indefeasible  right  to  the  easement,  but 
there  is  no  evidence  of  such  a  consent  or 
agreement  in  fact,  and  I  think  it  would 
be  wrong  to  infer  from  the  annual  pay- 
ments of  fifteen  shillings  a  parol  agree- 
ment made  before  the  beginning  of  the 
forty  years  and  remaining  in  force  for  the 
whole  period.  The  inference  from  a  payment 
in  one  year  is,  I  might  almost  say  admit- 
tedly, that  the  enjoyment  in  that  year  was 
not  of  right,  and  I  cannot  see  why  the  in- 
ference should  be  different  because  the 
payment  is  made  for  a  number  of  years  in 
succession.     In  each  year  it  seems  that 
the  payment  is  compensation  for  the  past 
user,  and  as    such   an  acknowledgment 
that  the  past  year's  user  has  not  been  of 
right.     The    payment    on   January    23, 
1899,  is  itself  evidence  that  the  plaintiff 
was  not  enjoying  the  easement  as  of  right. 
The  cases  of  Plasterers  Co,  v.  Parish 
Clerks    Co,^  and   Bewley  v.   Atkinson^^ 
to  my  mind  are  not  in  point,  because 
those  cases,  being  light  and  air  cases,  were 
governed  by  section  3  of  the  Prescription 
Act,  and  as  under  that  section  it  is  not 
necessary  that  the  enjoyment  should  be 
of  right,  it  was  impossible  to  rely  on  the 
long-continued  payments  as  admissible  in 
evidence     to    negative     the    enjoyment 
having  been  as  of  right.     Moreover,  in 
Plasterers    Co.    v.    Parish    Clerks    Co.^ 
payments  were  only  relied  on  as  admis- 
sible to  prove  an  interruption  within  the 
meaning  of  section  4,  and  the  Court  held 
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that  the  payments  were  no  evidence  of  an 
interruption,  because  an  interruption  of 
a  right  claimed  under  section  3  could  only 
be  by  discontinuance  of  the  enjoyment. 
Lord  Campbell  says :  "  We  are  not  called 
upon  to  say  whether  the  payment  might 
not  be  made  use  of  to  shew  that  this  was 
not  such  an  enjoyment  as  was  contem- 
plated by  the  statute  as  capable  to  confer 
the  right "  ;  and  Mr.  Justice  Maule  adds, 
^'  Your  argument  must  go  to  the  length, 
that  an  enjoyment  which  is  paid  for  is 
interrupted ;  but  the  third  section  shews, 
that  there  may  be  an  uninterrupted  en- 
joyment granted  by  an  instrument  in 
writing."  Thereupon  both  these  learned 
Judges,  having  refused  to  deal  with  any 
other  question  except  that  raised  by  the 
bill  of  exceptions — namely,  whether  the 
ruling  of  the  Lord  Chief  Baron  that  the 
demand  of  rent  for  the  lights,  and  pay- 
ments made  in  compliance  therewith, 
amounted  to  an  interruption  within  the 
meaning  of  the  statute  was  right — pro- 
ceeded to  hold  that  the  interruption  in 
the  3rd  section  of  the  Prescription  Act, 
1832,  must  be  an  actual  discontinuance  of 
the  enjoyment  by  reason  of  an  obstruc- 
tion submitted  to  or  acquiesced  in  for  a 
year.  The  case,  to  say  the  least  of  it, 
leaves  untouched  the  proposition  estab- 
lished by  Tickle  v.  Brovm,^  that  in  a  case 
of  an  easement  claimed  under  section  2  a 
payment  within  the  period  of  twenty  or  of 
forty  years  may  so  negative  the  enjoy- 
ment as  of  right  as  to  prevent  a  claim 
under  the  statute  for  an  easement.  This 
is  all  I  have  to  say  about  Mr.  Justice 
Cozens-Hardy's  inference  that  a  licence 
to  use  this  way  across  the  yard  was  given 
by  parol  more  than  forty  years  before 
action  brought,  excepting  that  I  wish  to 
point  out  that  a  succession  of  annual  pay- 
ments of  so-called  rent  for  the  enjoyment 
of  an  easement  for  a  number  of  years  in 
succession  will  not  constitute  a  con- 
tinuous licence  for  the  whole  period.  The 
case  is  very  different  from  a  tenancy  of 
land,  in  which  case  the  resulting  tenancy 
from  year  to  year  would  be  continuous. 

Mr.  Justice  Cozens- Hardy  also,  though 
preferring  to  base  his  judgment  on  the 
Prescription  Act,  alternatively  bases  his 
judgment  on  presumption  of  lost  grant.  I 
think  there  is  no  room  for  any  such  pre- 


sumption. The  enjoyment  can  be  ac- 
counted for  as  a  lawful  enjoyment  without 
reference  to  any  such  grant  on  the  theory 
of  payments  made  under  a  licence  re- 
newed from  year  to  year,  the  payments 
being  acknowledgments  that  the  enjoy- 
ment of  the  previous  year  had  not  been 
as  of  right,  and  not  payments  of  rent 
Moreover,  there  is  this  difficulty  about 
the  suggested  lost  grant — ^that  a  perpetual 
lease  of  an  easement  subject  to  an  annual 
payment  is  a  legal  impossibility,  and  I 
doubt  whether  there  can  be  a  grant  of  an 
incorporeal  hereditament  subject  to  a 
perpetual  payment  in  the  nature  of  a  fee- 
farm  rent. 

In  my  opinion  the  judgment  of  Mr. 
Justice  Cozens-Hardy  ought  to  be  reversed 
and  judgment  entered  for  the  defendants. 

RoMER,    L.J. — The    question    to    be 
decided  in  this  action  is  whether  or  not 
the  plaintiff  has  enjoyed  the  way  over  the 
defendants'  premises  ''  as  of  right  ^  within 
the  meaning  of  sections  2  and  5  of  the  Pre- 
scription Act.     The  difficulty  which  arises 
is  not  one  of  law  on  the  interpretation  (x 
meaning  of  the  Act,  but  one  depending  on 
the  inference  to  be  drawn  from  the  fieujts 
proved.     The  case  of  TickU  v.  Bnnoh^ 
defined   '^  enjoyment  as  of  right.*'    The 
words  of  Lord  Chief  Justice  Denman  in 
delivering  judgment  in  that   case  have 
been  so  often  cited  that  I  need  not  repeat 
them  here.     It  is  clear  that  if  the  enjoy- 
ment has  been  by  permission  granted  by 
the    owner    of   the    servient    tenement 
during  the  forty  years,  then  the  enjoy- 
ment is  not  of  right.     Lord  Denman, 
besides  speaking  of  "  permission,"  used 
the  phrase  '^  by  tacit  sufferanoe."    I  do 
not  quite  know  what  he  meant  by  ''tacit 
sufferance,''  but  I  think  he  was  contem- 
plating a  case  similar  to  that  we  have  now 
to  deal  with.     But  it  cannot  now  be 
doubted  that  if  from  the  &cts  proved  the 
inference  be  that  the  enjoyment  during 
the  forty  years  has  been  by  permission 
granted  during  that  time,  then  no  right 
can  be  acquired  under  the  Act  in  respect 
of  that  enjoyment.     Of  course,  when  I 
speak  of  the  **  facts  proved "  I  exclude 
any  attempt  to  establish  by  evidence  any 
consent  or  agreement  not  in  writing  given 
or  made  prior  to  the  forty  years. 
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I  now  proceed  to  apply  the  above  to 
the  circumstances  of  this  case.  Un- 
doubtedly the  plaintiff  and  her  pre- 
decessors have  used  the  way  claimed  by 
her  for  more  than  the  forty  years  in  a 
manner  which  would  enable  her  to  claim 
the  benefit  of  the  statute  had  there  been 
no  yearly  payment  made.  But  she  and 
her  predecessors  have  at  the  end  of  each 
year  during  this  period  made  a  yearly 
payment  to  the  defendants  and  their  pre- 
decessors in  respect  of  the  user  of  the 
way  during  that  past  year.  Now  it 
appears  to  me  that  if  nothing  were 
known  of  the  circumstances  under  which, 
during  one  particular  year  of  the  forty,  a 
certain  payment  had  been  made  in  respect 
of  the  user  of  a  way  for  that  year,  the 
proper  inference  from  the  mere  fact  of 
payment  would  be  that  the  payment  was 
made  for  permission  asked  and  granted 
to  use  the  way  for  that  year,  and,  indeed, 
I  think  that  was  one  of  the  points  decided 
in  Tickle  v.  Brovm,^  Nor  would  it,  in 
my  opinion,  make  any  difference  that  the 
payment  was  made  at  the  end,  and  not  at 
the  beginning,  of  the  year.  But  then 
comes  the  difficulty  in  the  present  case, 
about  which  I  have  felt  great  hesitation, 
especially  having  regard  to  the  view 
taken  by  my  brother  Rigby.  Is  the 
inference  that  would  be  drawn,  in  the 
case  of  payment  in  a  single  isolated  year, 
one  that  ought  also  to  be  drawn  with 
regard  to  each  payment  in  circumstances 
like  the  present,  where  the  payments 
have  been  made  for  the  whole  period, 
and  where  no  express  application  for  per- 
mission during  that  period  Ls  shewn,  and 
1ihe  yearly  payment  is  a  small  one  %  It  is 
only  with  reluctance  that  I  have  come  to 
the  conclusion  that,  even  in  the  circum- 
stances of  this  case,  the  proper  inference 
is  that  each  payment  was  for  permission 
to  use  the  way  for  the  preceding  year. 
In  the  first  place,  the  &.ct  that  the  per- 
mission was  not  expressly  asked  for  or 
given  in  each  year  is  just  what  one  would 
expect  when  the  user  was  continued  for 
several  years.  So  long  as  the  payment 
was  made  at  the  end  of  each  year,  and  the 
parties  did  not  wish  that  the  user  should 
cease,  they  would  naturally  proceed  on 
the  tacit  understanding  between  them  as 
to  their  relative  positions  shewn  by  the 
Vol.  70.— Chano. 


payment  made  each  year,  and  would  not 
go  each  year  through  the  form  of  expressly 
asking  for  or  expressly  granting  permis- 
sion for  the  user  for  each  coming  year. 
The  application  and  grant  would  be 
tacitly  assumed  to  have  been  made.  And 
in  the  next  place,  I  do  not  think  much 
importance  can  be  attached  to  the  fact  of 
the  payment  being  small.  However 
valuable  the  way  may  be  to  the  plaintiff, 
I  cannot  say  that  the  payment  is  so  small, 
as  compared  with  the  inconvenience 
caused  by  the  user  to  the  defendants  or 
their  predecessors,  that  I  ought  to  assume 
that  they  did  not  sooner  withdraw  their 
permission  because  they  had  no  power  to  do 
so.  Then,  are  there  any  other  facts  in  the 
case  which  would  prevent  me  drawing  the 
inference  that  I  have  drawn  %  I  think  not. 
The  form  of  the  only  receipt  for  the  yearly 
payment  which  is  forthcoming  does  not 
appear  to  me  to  materially  assist  either 
side,  except  that  it  shews  that  the  pay- 
ment was  in  respect  of  the  right  of  way 
for  the  preceding  year.  The  words 
"right  of  way"  written  across  it  may 
well  be  referred  to  the  right  obtained  by 
the  permission.  Then  the  inconveniences 
which  will  result  to  the  plaintiff  in  her 
business  if  she  &il  to  establish  her  claim 
to  a  right  of  way,  though  they  account  for 
the  reluctance  I  have  felt  as  previously 
expressed,  are  not  grounds  upon  which 
the  Court  ought  to  act  in  determining 
this  case.  No  doubt  the  plaintiff  may 
have  reasonably  expected,  and  did  expect, 
that  the  permission  so  long  given  would 
continue,  but  this  expectation  will  not 
support  a  claim  as  of  right. 

[His  Lordship  then  referred  to  certain 
matters  of  pleading  in  the  case,  and 
observed  that  he  did  not  think  that  in  a 
case  like  the  present  the  rights  of  the 
parties  should  be  determined  by  questions 
of  pleading.  He  continued  :]  I  am  forti- 
fied in  the  conclusion  I  have  come  to  by 
the  following  considerations  :  If  the  yearly 
sum  was  not  paid  for  permission  to  use 
the  way,  on  what  footing  was  it  paid? 
Suppose  the  plaintiff  had  wished  to  cease 
using  the  way  and  to  stop  payment  of  the 
yearly  sum,  and  had  given  notice  to  the 
defendants  of  her  intention,  and  in  accord- 
ance with  her  notice  had  not  used  the 
way  for  a  year  —  could  the  defendants 
2M 
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have  snoceeded  in  an  action  brought  bj 
them  against  her  to  compel  payment  of 
the  yearly  sum  for  that  year  ?  I  think 
not.  It  appears  to  me  that  such  an 
action  must  have  fiuled,  and  I  think  it 
would  have  &iled  because  the  Court  would 
have  held  on  the  fiiota  now  before  us  that 
the  user  was  by  permission,  and  that  the 
payment  was  only  due  when  the  permis- 
sion was  expressly  or  impliedly  sought  for 
and  obtained.  The  Court  could  not  from 
the  facts  proved  in  this  case  have  inferred 
in  favour  of  the  defendants  a  lost  grant 
to  secure  the  yearly  sum*  Indeed  it  is 
difficult  to  see  what  lost  grant  they  could 
have  suggested.  It  would  have  been 
hopeless  to  suggest  that  the  yearly  sum 
was  in  the  nature  of  a  rentcharge  issuing 
out  of  the  plaintiff's  tenement.  And  I 
cannot  see  what  other  legal  suggestion 
could  have  been  suooessfolly  made  by  the 
defiHidants  by  which  payment  of  the 
yearly  sum  could  have  been  enforced  afi 
against  the  owners  or  occupiers  for  the 
time  being  of  the  plaintiff's  house  and 
premises. 

Lastly,  I  think  the  case  against  the 
plaintiff  may  be  put  in  this  way.  The 
payment  of  the  yearly  sum  by  the  occu- 
piers of  her  house  for  the  time  being  was 
evidence  of  user  by  permission.  This 
throws  upon  her  the  onus  of  proving  by 
&ct8  outside  and  beyond  the  mere  user 
that  the  user  was  ^^  of  right "  under  Uie 
statute.  This  onus  she  foils  to  discharge. 
At  any  rate,  she  does  not  do  so  to  my 
satisfoction.  The  view  that  I  have  taken, 
while  it  prevents  the  operation  of  the 
statute  in  favour  of  the  plaintiff,  also 
negativee  the  idea  that  a  lost  grant  can 
be  inf(»Ted  to  support  her  claim.  For 
these  reasons  I  think  that  the  appeal 
ought  to  succeed,  and  that  the  action 
should  be  dismissed  so  for  as  it  seeks  a 
declaration  that  the  plaintiff  is  entitled  to 
the  right  of  way  claimed  (not  being  that 
claimed  in  connection  with  the  pump  in 
the  pleadings  mentioned),  and  so  for  as  it 
claims  an  injunction  based  on  that  de- 
claration. 

The  view  I  have  taken  renders  it 
unnecessary  for  me  to  consid^  the  further 
points  taken  by  the  d^endants,  which 
depend  upon  the  contention  at  one  time 
put  forward  by  the  plaintiff,  that  she  was 


in  the  position  of  a  yearly  tenant  in 
respect  of  the  us^  of  the  way,  and  upon 
the  payments  mad&  by  her  and  received 
by  the  defendants  before  that  contentkoi 
was  withdrawn. 

Appeal  aUow^d, 

Solicitors — Lovell   k,    Broad,    for    appriknis; 
Spencer,  Gibson  U  Son,  for  respozident. 

[^Reported  hf  A.  J.  Bail,  Etq,r 
So/rriMcr-  at'ljaw. 


FaBWHLL.  J.  ^  r  r 

1901         >  ®^^^'        ^*'  BVANH,  In  re; 
Feb.  26.     )  '^''''  ""'  ^^• 

Breach  of  Trust — Loan  hy  Tmst&t  to 
ffimsdf—ReaZiaation  of  SocurUy — Lorn-- 
Appordanment 

Where  a  trtutee  hoe  sold  Conaek-  and 
wweeted  the  proBeeda,  in  breach  of  truBty 
vpon  an  improper  security y  the  amotmt  of 
which  when  realised  is  insufficient  to  replem 
the  capital  and  pay  the  arrears  ofinianAy 
thetenantfoT  life  (or  his  estate)  must,  vpon 
an  apportionment  of  the  sum  reaUted 
between  capital  and  inoomcy  bring  into 
account  aU  sums  received  by  him  in  respect 
of  income  on  the  improper  investment 
beyond  what  he  would  have  received  as 
dividend  on  the  Consols, 

In  1885  a  trustee  sold  out  a  sum  of 
Consols,  which  formed  part  of  his  trust 
estate,  and  reinvested  the  proceeds  upon 
a  mortgage  over  his  own  property,  fie 
paid  the  full  interest  upon  this  seeurity  to 
the  tenant  for  life.  After  1894  the  fall 
interest  ceased  to  be  paid,  but  payments 
were  made  to  the  tenant  for  life  until  her 
death  in  1900.  Upon  the  death  of  the 
trustee  insolvent,  an  action  was  brought 
to  administer  his  estate.  In  that  action 
the  investment  was  declared  to  be  a  breach 
of  trust,  and  directions  were  given  for  the 
realisation  of  the  security* 

The  security  was  realised,  but  the  sum 
produced  was  insufficient  to  satisfy  the 
arrears  of  interest  and  the  amount  re- 
quired to  replace  the  capitaL  Upon  the 
further  consideration  of  the  administration 
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action  the   main  question  was  how  the 
sum  realised  was  to  be  divided. 

Buicher,  K,C.,  and  K.  G.  Metctdfe,  for 
the  plaintiff  (the  remainderman). — Before 
the  estate  of  the  tenant  for  life  can  ahaore 
in  any  portion  of  the  sum  realised,  onedit 
must  be  given  for  the  income  actually 
received. 

Upjohn,  K,C,,  and  MarteUi,  for  the 
personal  representative  of  the  tenant  for 
life. — The  proceeds  of  sale  of  the  Consols 
did  not  produce  income,  and  the  payment 
of  interest  by  the  trustee  must  be  regarded 
aa  made  out  of  his  own  pocket.  It  is 
not  a  case  of  a  receipt  of  trust  moneys  by 
the  tenant  for  Hfe,  but  a  payment  which 
the  trustee  chose  to  make  to  her«  There 
is  nu  suggestion  that  the  tenant  for  life 
was  implicated  in  the  breach  of  trust. 
MoorBj  In  re;  Moore  v.  Johnson  [l885],* 
is  strictly  in  point,  and  should  be  followed. 
Foster y  In  re;  Lloyd  v.  Ccvrr  [1890],^  is 
distinguishable,  as  there  was  no  breach 
of  trust  in  that  case.  In  BcvrkeTyln  re; 
Barker  v.  Bmrker  [l897],^  there  was  ap- 
parently no  breach  of  trust;  so,  too,  in 
Lyon  V.  Mitchell  [l899].^  The  tenant  for 
]1£b  did  not  by  the  mere  receipt  of  income 
acquiesce  in  a  breach  of  trust — Bate  v. 
HooperhSBSy 

H.  WarUera  Rome,  for  the  representa- 
tive of  the  deceased  trustee. 

A  reply  was  not  called  for. 

Fabwell,  J.,  after  stating  the  &cts, 
continued:  The  authorities  are  in  a 
somewhat  unsatisfactory  condition,  and  I 
^el  considerable  difficulty  in  reconciling 
the  decision  of  Mr.  Justice  Pearson  in 
Moore^  In  re,^  with  that  of  Lord  Justice 
Kay  in  Foster,  In  re.^  The  principle  ap- 
plicable to  cases  like  the  present  is  ex- 
pressed in  Cox  V.  Cox  [l869]  ® — ^viz.  that 
neither  tenant  for  life  nor  remainderman 
shall  obtain  an  advantage  over  the  other. 
In  the  present  case  the  sale  of  the  Con- 
sols and  the  reinvestment  have  been 
declared  to  be  a  breach  of  trust ;  the  case 

(1)  64  L.  J.  Ch  432. 

(2)  60  L.  J.  Ch.  176 ;  46  Ch.  D.  629. 

(3)  32  L.  J.  N.C.  569  ;  W.  N.  (1897),  154. 

(4)  34  L.  J.  N.C.  135 ;  W.  N.  (1899),  27. 

(5)  6  De  G.  M.  &  G.  338. 

(G)  38.  L.  J.  CiL  569;  L.  B.  8  Eq.  343. 


must  therefore  be  decided  on  the  footing 
that  there  ought  to  be  10,000^.  Consols 
now  in  settlement.  Now  if  the  Consols 
had  never  been  sold  the  tenant  for  life 
would  have  had  the  dividends  merely, 
and  not  the  larg^  income  reserved  on  the 
mortgage.  There  is  no  default  imputed 
to  the  tenant  for  life,  and  I  am  not  pre- 
pared to  say  that  in  any  case  the  Court 
could  order  r^paynuent  of  the  sums  over- 
paid to  hec  But  I  am  dealing  with  a 
case  of  adjustment;  and  so  long  as  there 
ore  sums  remaining  to  be  dealt  with,  I 
ought  to  adjust  this  sum  so  as  to  nu^e 
the  lose  fiJl  proportionately  on  capital 
and  income.  Whether  that  is  the  true 
view  where  thwe  is  no  breach  of  trust  is 
not  before  me.  I  simply  deal  with  the 
matter  so  as  to  produce  as  nearly  as  I  can 
the  stattis  qtio  ante. 


Solicitoza — Gasqnet  &  Metcalfe;  J.  E.  Mason; 
Pollock  k  Co. 

^Reported  by  A.  M  Randall^  Esq., 
BevrristeT-at'Law, 


,  J.  I 

,22.) 


WHITBBBAD  AND   CO.  V. 
WATT. 


Farwell,  J. 

1901 

March  21 

Vendor  and  Pwrohaser — Sale  of  Land — 
Paiyrnani  of  Depomt — Liefm — Beaeianon. 

A  purchaser  of  land,  upon  payment  of  a 
deposit,  Oicquires  an  equitable  lien  therefor 
upon  the  land,  and  that  lien  may  he  made 
available  ajgaxnsA  a  transferee  {^t  being  a 
purchaser  for  value  without  notice)  from 
the  vendor,  as  tpeU  where  the  purchaser 
piUs  an  end  to  the  contract  in  exercise  of  a 
right  thereliy  reserved  to  him,  as  where  the 
vendor  {or  his  Iraneferee)  is  in  defmdt. 

By  a  contract  in  writing  dated  Janu- 
ary 25,  1897,  and  made  between  F. 
Saunders  (as  vendor)  of  the  one  part,  and 
the  plaintifiTs  (as  purchasers)  of  the  othw 
part,  the  vendor  agreed  to  sell  and  the 
purchasers  to  purchase  a  freehold  plot  of 
land,,  part  of  a  certain  building  estate 
known  as  the  Woodhouae  estate,  and 
belonging  to  the  vmidor,  for  the  sum  of 
2m2 
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500Z.,  of  which  200t  was  to  be  paid  by 
way  of  deposit  on  the  signing  of  the  con- 
tract, and  the  balance  of  300^.  on  the 
completion  of  the  purchase,  with  interest 
ajB  therein  mentioned.  The  contract  con- 
tained (amongst  other)  the  following 
dauses : 

"  3.  The  purchase  is  to  be  completed  as 
soon  as  three  hundred  houses  shall  have 
been  erected  on  the  said  estate  (but  with- 
out prejudice  to  clause  10  hereof)  at  the 
office  of  the  vendor  s  solicitors,  and  the 
purchasers  are  to  have  possession  as  from 
the  day  of  completion,  when  the  balance 
of  purchase-money,  with  interest  as  afore- 
said, is  to  be  paid.  All  outgoings  up  to 
that  time  will  be  cleared  by  the  vendor, 
his  heirs  or  assigns.  10.  If  three  hundred 
houses  shall  not  be  erected  on  the  said 
Woodhouse  estate  within  two  years  from 
the  date  of  this  agreement,  the  purchasers 
shall  have  the  right,  by  giving  seven 
days'  notice  in  writing  to  the  vendor,  to 
rescind  and  cancel  this  agreement,  and  at 
the  'expiration  of  such  seven  days  the 
agreement  shall  absolutely  cease  and  de- 
termine. 11.  In  the  event  of  either  the 
vendor  or  the  purchasers  cancelling  this 
contract  by  virtue  of  any  of  the  powers 
herein  given,  no  costs,  expenses,  loss  or 
damage  of  any  kind  whatsoever  shall  be 
claimed  or  paid  from  one  to  the  other,  but 
the  deposit  without  interest  shall  be  re- 
turned by  the  vendor  to  the  purchaser." 

The  plaintifib  paid  the  vendor  (Saun- 
ders) the  deposit  of  200^.  on  signing  this 
contract.  Subsequently  Saunders  sold 
and  conveyed  the  Woodhouse  estate  to 
one  Saxelby,  who  mortgaged  it ;  and  in 
November,  1900,  the  mortgagees  sold  and 
conveyed  the  estate  to  the  defendant 
Watt.  All  parties,  including  the  defen- 
dant Watt,  had  notice  of  the  contract  of 
January  25,  1897.  The  three  hundred 
houses  had  not  been  built  on  the  estate, 
nor  had  Saunders  paid  or  accounted  for 
the  deposit  to  any  of  his  successors  in 
title.  On  December  3,  1900,  the  plain- 
tiffs wrote  to  the  defendant  rescinding  the 
contract  of  January  25,  1897,  and  claim- 
ing payment  of  the  deposit  (200^.),  which 
was  refused. 

This  was  an  originating  summons  of 
the  plaintiffs  claiming,  first,  a  declaration 
that  under  the  contract  of  January  25, 


1897,  they  were  entitled  to  a  charge  or 
lien  on  the  hereditaments  therein  described 
by  way  of  security  for  the  repayment  of 
the  deposit  of  2002.  paid  by  them  to 
Saunders  on  signing  the  said  contract; 
and  secondly,  enforcement  of  the  said 
security  by  foreclosure  or  sale. 

Frank  RuMeU^  for  the  plaintiffs. — ^Upon 
payment  of  the  deposit  the  purchasers 
acquired  a  lien  on  the  estate — WythesY. 
Lee  [1855]  ^  and  Rose  v.  Watmm  [i864].' 
The  defendant  is  not  in  the  position  of  a 
purchaser  for  value  without  notice,  dnd 
he  must  give  effect  to  the  plaintiffs*  equit- 
able title. 

W.  BrirUon,  for  the  defendant. — ^Theonly 
remedy  to  which  the  plaintiffs  are  entitled 
is  an  action  against  the  original  vendor 
for  a  return  of  the  deposit.  The  terms  of 
clause  1 1  restrict  the  liability  to  return 
the  deposit  to  the  vendor  without  refer- 
ence to  his  representatives,  whereas  in 
claase  3  the  outgoings  are  to  be  cleared 
by  the  vendor,  "  his  heirs  or  assigns/'  A 
deposit  is  something  given  by  the  pur- 
chaser to  shew  that  he  intends  to  go 
through  with  his  bargain — Howe  v. 
Smith  [1684].'  Here  the  purchaser  is  not 
ready  to  go  on,  and  has  forfeited  his  right 
to  have  the  deposit  returned.  The 
remedy  for  the  i*etum  of  the  deposit  was 
at  law,  and  does  not  depend  on  equitable 
principles — WiUiame  v.  Edwards  [l827].* 
Where  there  is  no  de&ult  on  the  part  of 
the  vendor  the  purchaser  cannot  obtain  a 
return  of   his  deposit — IHnn  v.   Grant 

[1852].* 

[Fabwell,  J. — That  is  not  a  oondusive 
authority,  as  it  turns  on  the  question  of 
abandonment.  The  marginal  note  is 
clearly  misleading.] 

Whatever  may  be  the  value  of  Dinn  v. 
GroMt,^  in  subsequent  cases  the  right  to 
recover  the  deposit  has  always  been  rested 
on  the  default  of  the  vendor — Levy  v. 
Stogdon  [l898]  ^  and  OomwaU  v.  Hwson 

(1)  25  L.  J.  Ch.  177 ;  3  Drew.  396.  The  case 
was  oltimately  compromiBed — see  25  L.  J.  Ch. 
389. 

(2)  33  L.  J.  Ch.  385  ;  10  H.L.  C.  672. 

(3)  53  L.  J.  Ch.  1065 ;  27  Ch.  D.  89. 

(4)  2  Sim.  78. 

(6)  5  De  G.  &  Sm.  451. 

(6)  67  L.  J.  Ch.  313  ;  [1898]  1  Ch.  478. 
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[l899].^   But  assuming  that  the  purchaser 
has  not  forfeited  his  right  to  the  deposit, 
he  has  no  lien  on  the  land — per  Kay,  L.  J., 
Rodger  v,  Harrison  [l892].® 
A  reply  was  not  called  for. 

Fabwell,  J.,  after  reading  the  material 
clauses  of  the  contract  and  stating  the 
devolution  of  the  property,  continued: 
The  three  hundred  houses  have  not  heen 
built,  and  on  December  3, 1900,  the  plain- 
tiffs gave  notice  to  rescind,  and  on  their 
behalf  it  is  argued  that  there  is  a  lien 
attaching  to  the  estate  in  the  hands  of 
the  defendant.  On  the  other  hand,  it  is 
said  that  the  lien  arises  only  on,  and  de- 
pends upon  de&ult.  I  think  counsel  for 
the  defendant  shrank  a  little  from  putting 
his  argument  in  that  bare  form,  but  that 
is  the  substance  of  it.  This  is  inconsistent 
with  the  law  as  settled  by  the  authorities, 
and  well  stated  in  Bobbins  on  Mortgages^ 
vol.  2,  p.  1376  :  "  If  a  purchaser  advance 
all  or  any  part  of  the  money  to  the  vendor, 
and  the  contract  is  broken  off,  an  imj^lied 
contract  arises,  by  which  the  purchaser 
has  a  lien  on  the  land ;  and  if  the  pur- 
chaser properly  declines  to  complete,  he 
has  a  hen  for  the  deposit  and  interest  on 
unpaid  purchase  money,  and  for  interest 
on  the  payments,  and  sJso  for  the  costs  of 
a  suit  by  himself  or  the  vendor  to  compel 
performance  of  the  contract,  and  this  lien 
attaches  on  the  deeds.  If  the  purchase 
goes  off  through  the  fault  of  the  pur- 
chaser, of  course  he  has  no  lien  for  what 
he  has  paid."  That  seems  to  me  to  be  an 
accurate  statement  of  the  law.  Then 
in  Wythes  v.  Lee  ^  Vice -Chancellor 
Kindersley  contrasts  the  case  of  a  pur- 
chaser and  vendor,  and  his  language  is 
quite  consistent  with  the  absence  of  any 
wrongdoing  or  default.  What  he  says  ia 
this :  '^  This  is  clear,  that  the  vendor,  if 
he  has  parted  with  the  estate  to  the  pur- 
chaser before  he  has  got  his  money,  has  a 
lien  for  it  upon  the  estate ;  that  is  un- 
questionable. Now,  does  the  right  of  the 
purchaser,  if  the  contract  goes  off',  stand 
in  principle  on  the  same  footing  as  that 
of  the  vendor  f  "  Then,  after  investigating 
that  aspect  of  the  case,  he  says :  ''  when 
a  contract  is  made,  and  then  goes  off,  it 

(7)  68  L.  J.  Ch.  749  ;  [1899]  2  Ch.  710. 
(8}  62  L.  J.  Q.B.  213;  [189^]  1  Q.B.  161. 
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appears  to  me,  that,  in  principle  and 
justice,  the  equity  of  the  purchaser  to  a 
hen  on  the  estate  ought  to  stand  on  as 
good  a  footing  as  the  hen  of  the  vendor 
after  conveyance." 

The  matter  came  before  the  House  of 
Lords  in  Rose  v.  Watson.^  That  case,  to 
my  mind,  is  on  all- fours  with  the  present. 
There  was  first  a  contract,  then  a  mort- 
gage with  notice,  and  then  de&ult  by  the 
vendor ;  and  the  House  of  Lords  held  that 
the  purchaser  who  had  paid  a  deposit  had 
a  charge  for  that  deposit  and  interest  in 
priority  to  the  mortgagees.  It  is  put  thus 
by  Lord  Cranworth  :  "  There  can  be  no 
doubt,  I  apprehend,  that  when  a  purchaser 
has  paid  his  purchase  money,  though  he 
has  got  no  conveyance,  the  vendor  be- 
comes a  trustee  for  him  of  the  legal  estate, 
and  he  is,  in  equity,  considered  as  the 
owner  of  the  estate.  When,  instead  of 
paying  the  whole  of  his  purchase  money, 
he  pays  a  part  of  it,  it  would  seem  to 
follow,  as  a  necessary  corollary,  that,  to 
the  extent  to  which  he  has  paid  his  pur- 
chase money,  to  that  extent  the  vendor  is 
a  trustee  for  him ;  in  other  words,  that  he 
acquires  a  lien,  exactly  in  the  same  way  as 
if  upon  the  payment  of  part  of  the  pur- 
chase money  the  vendor  had  executed  a 
mortgage  to  him  of  the  estate  to  that 
extent."  And  Lord  Westbury,  in  the 
same  case,  had  previously  pointed  out 
that  the  money  paid  in  conformity  with 
the  contract  was  part  of  the  purchase- 
money  under  the  contract,  and  said  :  *^  It 
was  money  advanced  upon  the  fisiith  that 
the  land,  the  subject  of  .the  contract, 
would  become  the  property  of  the  respon- 
dent; and  being  so  paid  as  part  of  the 
purchase  money  under  the  contract,  and 
being  paid  in  advance,  on  the  faith  of 
the  vendor's  performance  of  the  contract, 
I  think  that  your  Lordships  will  have 
little  difficulty  in  coming  to  the  conclusion 
that  those  sums  of  money  thus  paid 
formed  principal  sums,  in  respect  of 
which  there  became  a  lien  from  the  time 
of  payment  of  them ;  in  consequence  of 
the  subsequent  failure  of  the  vendor  to 
perform  the  contract,  and  becoming  such 
hen,  they  bore  fruit  consequently — that  is 
to  say,  they  entitled  the  person  who  is 
possessed  of  that  Uen  to  claim  interest  in 
respect  of  them."    He  says  expressly  they 
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beoam«  a  lien  from  the  time  of  payment. 
The  cases  therefore  establish  that  whai> 
creates  the  lien  is  the  contract  under 
which  the  money  is  paid  as  part  pay- 
ment of  the  purchase-money,  and  on  the 
:fidth  that  the  contract  will  be  carried  out. 
The  lien  is  not  created  by  the  de&ult  of 
the  vendor ;  the  de&nlt  gives  rise  to  the 
necessity  for  enforcing  the  lien,  but  the 
lien  anses  frx)m  the  contract.  I  see  no 
reason  why  a  condition  that  if  the  three 
hundred  houses  are  not  built  the  purchaser 
may  rescind  should  be  held  to  di£br  in 
any  way  from  the  ordinary  form  of  con- 
tract, that  if  the  purchaser  makes  or  insists 
upon  any  requisition  or  objection  to  the 
title  which  the  vendor  is  unable  or  un- 
willing to  comply  with,  the  vendor  may 
rescind.  There  is  no  default  there ;  but  I 
venture  to  think  it  would  not  be  argu- 
able, and  I  do  not  think  the  counsel  for 
the  defendant  argued,  that  the  purchaser 
would  not  have  the  same  right  to  recover 
the  deposit  as  if  the  purchase  went  off  by 
reason  of  want  of  title  on  the  part  of  the 
vendor.  It  is  not  de£Btult.  It  is  rather 
misfiartune.  It  seems  to  me,  therefore, 
that  on  authority  and  on  principle  the 
purchaser  has  a  lien,  both  where  the  con> 
tract  goes  off  for  want  of  title  and  where 
the  contract  contains  a  proviso  enabling 
the  purchaser  to  rescind.  The  case  of  the 
purchaser  himself  making  de&ult  is  en- 
tirely different.  If  the  purchaser  makes 
de£Eiult  in  such  a  way  as  to  deprive  him- 
self of  any  debt  at  all,  it  would  be  a  nega- 
tion in  terms  to  allow  him  a  lien  for  that 
which  does  not  exist. 

The  only  authority  against  the  view 
which  I  have  expressed  whic^  the  counsel 
for  the  defendant  has  been  able  to  dis- 
cover is  the  dictum  of  Lord  Justice  Kay 
in  Bodger  v.  Harrison,^  If  the  Lord 
Justioe  was  right  in  that  expression  of 
opinion,  it  is  no  doubt  decisive  of  the  pre- 
sent case.  The  dictrmi  was  not  necessary 
for  the  decision  of  the  case,  the  point  in 
which  was  the  meaning  of  the  word 
'^ assurance''  in  the  Yorkshire  Registries 
Act,  1864.  What  the  Lord  Justice  says 
is  this:  "  If  there  be  a  lien  for  the  pur- 
chase money  paid,  when  does  that  lien 
come  into  existence  f  Certainly  not  at 
the  date  of  the  contract.  It  cannot  then 
be  assumed  that  the  contract  will  go  off 


by  defiEiult  of  the  vendor.  The  purchaeer'B 
right  then  is  to  have  the  land  iii6el£'' 
With  every  respect  to  the  Lord  Justiee, 
that  is  not  accurate.  It  is  directly  in  the 
teeth  of  the  decision  in  Rose  v.  Waimm^ 
in  which  the  lien  was  anterior  to  the 
default,  and  that  case  could  certainly  not 
have  been  present  to  his  mind. 


BolicitoTs — Marttoean  &  Reid; 
H.  P.  Spottiflwood. 

^Reported  by  A.  E.  Randall,  Etq,, 
BturrUter-CEt-LBm, 


Joyce,  J.   *      ^ 

1901.  \     BiiiHAM,  in  fB ; 

Feb.  28.  March  16.  C  buchaha^^  v.  hill. 
April  3.  ; 

^m  —  0<ynaArwAi(m--S€taed  Shmr^t- 
"  Surmving  "  Tenants  for  Life — Stirpial 
Survivorship. 

A  testatrix  ga/ve  a  life  interest  in  a  oasr 
third  share  of  a  numeyfund  to  each  ofkar 
three  daughters^  M.,  C.,  and  £,,  vriA  re- 
mainder to  the  children  vf  ecuh  tenasU  fir 
Ufe  surviving  Iheir  mciher  and  attatntii; 
tiweniy-07te^  with  a  gift  over  on  the  dsoA  of 
anvy  tenarU  for  life  without  leaning  suek 
children  to  the  ^*^  surviving  "  tsnante  for 
life  for  their  lives,  and  then  to  the  chskires 
of  the  ^  swid  swmving  "  tenants  for  lifi  » 
Woe  mawMT  as  their  original  shares  wen 
given,  with  am,  uUinuOe  gift  over  en  the 
failure  of  issue  of  all  the  tenamts  for 
Ufe. 

E,  survived  her  sisters,  and  died  wiAost 
leaving  children.  At  her  death  there  tnrv 
living  two  of  MJs  children  who  had  air 
tained  twenty-one,  but  no  children  of  C.j 
although  she  had  left  tu)o  childrem  survimng 
her,  both  of  whom  had  attained  tweiUjf-em 
before  their  death. 

Held,  adopting  the  reasoning  of  Lord 
Sblbobne  in  Waite  v,  Littlewood  (42  L. J. 
Ch.  216;  L.  R.  8  Ch.  70),  and  of  Qa> 
Geoboe  Jessel,  M.R.,  and  Cotton,  LJ., 
in  Lucena  v.  Lucena  (47  L.  J.  Ch.  203; 
7  Ch.  D.  255),  that  the  word  "  surviving  '* 
must  be  construed  neither  in  its  strict  sense, 
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«or  OB  meamng  ^* others"  hut  eu  meaning 
"mrviving  by  inue"  cmd  that  come- 
quenth/  M,*8  dhUdren  were  alone  entitled  to 
the  aeeruing  ehare. 

O'Brien  v.  O'Brien  ([1896]  2  Ir.  K.  459) 
notfoUotoed. 

Adjourned  summons. 

This  was  a  summons  raising  a  question 
of  stirpital  survivorship  in  respect  of  a 
gift  over  of  one  of  thred  flhares  originally 
settled  upon  three  tenants  for  life  with 
remainder  to  their  children. 

:i^  her  will  dated  November  10,  1853, 
Fraxices  Bilham,  the  aboTe-named  testa- 
tiix,  gave  to  her  daughter  Mary  Harding 
Hill  (wife  of  Thomas  James  Hill),  one 
third  port  of  the  dividends  and  intereit 
arising  from  stock  in  the  public  iands  and 
of  moneys  belonging  to  her,  the  testatrix, 
at  the  time  of  her  decease,  or  of  which  she 
had  power  to  dispose,  to  her  said  daughter 
during  her  life  for  her  separate  use  with- 
out power  of  anticipation,  and  from  and 
affcer  the  decease  of  her  said  daughter 
Mary  H.  Hill  the  testatrix  gave  one  third 
part  of  such  capital,  stock,  and  moneys 
^'unto  and  amongst  all  and  every  the 
children  of  my  said  daughter  Mary  Hard- 
ing Hill  which  she  may  leave  her  sur- 
viving who  may  then  have  attained  or 
may  thereafter  live  to  attain  the  age  of 
twenty-one  years  equally  between  them  if 
more  than  one  share  and  share  alike  and 
if  bat  one  then  to  such  only  child."  The 
testatrix  made  a  similar  gift  to  her 
daughter  Charlotte  Bilham  and  her  chil- 
cItbd,  and  also  to  her  daughter  Emily 
Hannah  Kezia  Bilham  and  her  children. 
The  testatrix  then  directed  as  follows : 
"Attd  in  case  of  the  decease  of  any  or 
either  of  my  said  three  daughters  without 
leaving  any  lawful  issue  them  or  her  sur- 
viving who  have  then  or  may  thereafter 
Hve  to  attain  the  age  of  twenty-one  years 
then  I  give  the  dividends  and  interest  of 
the  share  of  the  said  stoc^  and  moneys 
hereby  given  to  my  said  daughter  so 
dying  imto  my  surviving  daughters  in  like 
namxer  as  the  dividends  and  interest 
Weinbefore  given  to  them  for  their  re- 
spective lives  And  after  their  decease  I 
give  the  capital  stock  and  moneys  afore- 
fiaid  unto  and  amongst  the  children  of  my 
flaid  surviving  daughters  who  may  then 


have  attained  or  shall  thereafter  live  to 
attain  the  age  of  twenty-one  years  such 
diildren  taking  amongst  them  the  sharo 
in  such  stock  and  moneys  only  in  whidi 
their  parent  had  an  interest  And  in  case 
of  the  decease  of  all  my  said  daughters 
without  either  of  them  leaving  lawful  issue 
who  shall  have  attained  or  thereafter  live 
to  attain  the  age  of  twenty-one  years  then 
,  my  will  is  that  my  brother's  children  if 
any  of  them  be  then  living  or  otherwise 
my  next  of  kin  shall  have  and  take 
amongst  them  in  equal  shares  all  my 
capitfd  stock  in  the  funds  and  moneys 
aforesaid."  The  testatrix  then  gave  the 
residue  of  her  estate  and  effects  not  there- 
inbefore disposed  of  unto  and  between  her 
said  three  daughters  Mary  H.,  Charlotte, 
and  Emily  H.  K.,  equally  share  cmd  share 
alike,  and  she  appointed  her  daughters 
Charlotte  and  Emily  Hannah  Kezia  execu- 
trixes of  her  will.  The  testatrix  died  on 
December  23,  1857,  leaving  her  three 
daughters  surviving  her. 

Charlotte  Bilham  married  Peter  Mac- 
kturin,  and  died  on  January  1,  1888, 
leaving  two  children  who  attained  twenty- 
one — namely,  Thomas  Henry,  who  died 
on  August  8,  1895,  and  Frances  Emily 
(the  executrix  and  sole  legatee  of  her 
brother  Thomas  Henry),  who  died  on 
August  5,  1900,  having  appointed  the 
defendant  JBllen  Mary  Hind  her  execu- 
trix. 

Mary  Harding  Hill  died  on  October  25, 
1899,  leaving  two  children  surviving  her 
— namely,  tl^  defendants  Thomas  Bilham 
Hill  and  Ellen  Mary  Furdie  (wife  of 
Edwin  H.  Purdie),  both  of  whom  attained 
twenty-one. 

Emily  Hannah  Kezia  Bilham  married 
William  Finch  Hill,  and  died  an  Decem- 
ber 9,  1900,  having  had  only  one  child, 
Florence  Beatrice,whoattained  twenty-one, 
but  who  predeceased  her  mother  on  June 
13, 1889,  intestate.  Letters  of  administca- 
tion  to  her  estate  were  taken  out  by  her 
father  and  sole  next-of-kin,  William  Finch 
Hill,  who  died  on  March  12, 1892,  having 
appointed  as  his  executors  the  defendant 
Joseph  Hill,  Thomas  Rowland  Hill,  and 
Edmund  Hill.  The  plaintiff  Jane  Eliza 
Buchanan  was  the  executrix  of  the  will 
of  Emily  H.  K.  Hill. 

This  was  a  summons  takan  oat  by  the 
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plaintiff  as  the  legal  personal  representa- 
tive of  the  above-named  testatrix  for  the 
determination  (inter  alia)  of  the  question 
who  were  the  persons  now  entitled  to  the 
one  third  share  of  stock  and  moneys 
whereof  the  dividends  and  interest  were 
given  by  the  will  of  the  testatrix  to  her 
daughter  Emily  Hannah  Kezia  for  her 
Ufe. 

Borthurickf  for  the  plaintiff  and  for 
residuary  legatees. — The  word  "  surviving  " 
must  be  read  in  its  proper  sense — Benn, 
In  re;  Benn  v.  Benn  [l885]  ^ — ^and  the 
share  in  question  is  undisposed  of  and 
falls  into  residue. 

Croesfieldf  for  the  defendant  Thomas 
Bilham  Hill. — The  keynote  to  this  case  is 
the  gift  over ;  and  having  regard  to  that, 
Mary's  children  are  entitled,  as  she  was 
the  only  sister  who  survived  by  her  stirps 
— Keep's  WUlf  In  re  [1863],"  Benn,  In  re,^ 
Bowman,  In  re  [l889J,^  Lucena  v.  Lncena 
[1877],*  and  Waite  v.  LitUetoood  [l872].* 

A,  Whitaker,  for  the  legal  personal 
representative  of  Charlotte's  children.-^ 
**  Surviving  "  sisters  means  "  other  "  sisters 
throughout  this  will.  The  whole  scheme 
of  the  will  is  that  the  children  of  the 
"  other  "  sisters  should  take  even  though 
they  happen  to  have  died  long  before  the 
death  of  the  children  of  the  tenant  for 
life,  whose  share  goes  over — Waite  v. 
Idttlewood,^  O'Brien  v.  O'Brien  [l896],® 
Lucena  v.  Lucena,*  and  Wake  v.  VaraJi 
[1876V  There  are  no  words  saying  that 
the  share  is  only  to  go  to  those  who  sur- 
vive the  period  of  accruer. 

Howard  Wright,  for  the  defendant 
Ellen  Mary  Purdie. — I  support  the  con- 
tention urged  on  behalf  of  Thomas  Bilham 
Hill,  and  rely  on  the  gift  over.  The 
words  "then  or  thereafter"  when  used 
the  second  time  have  the  same  meaning 
as  when  they  are  first  used.  They  refer 
to  the  period  when  Emily  dies  without 
leaving  issue  who  attain  twenty-one. 
Then  Emily's  share  is  to  go  to  her  sisters' 

(1)  29  Ch.  D.  839. 

(2)  32  Beav.  122. 

(3)  41  Ch.  D.  525. 

(4)  47  L.  J.  Ch.  203 ;  7  Ch.  D.  255. 

(5)  42  L.  J.  Ch.  216 ;  L.  B.  8  Ch.  70. 

(6)  [1896]  2  Ir.  B.  459. 

(7)  45  L.  J.  Ch.  533  j  2  Ch  D.  348. 


children  who  "shall  then  or  thereafter 
have  attained  the  age  of  twenty-one." 
Mary's  children  alone  take. 

Bovill,  for  representatives  of  Emily's 
children. 

Crowfield  replied. 

Cur,  a>do.  vuU. 

April  3. — Joyce,  J. — In  this  case  the 
testatrix  gave  one-third  of  the  income  of 
a  money  fund  to  her  daughter  Mary  for 
her  life,  and  after  her  death  one-third  of 
the  capital  to  the  children  of  such 
daughter  whom  she  might  leave  her  sur- 
viving and  having  attained  or  who  should 
attain  twenty-one,  share  and  share  alike. 
The  testatrix  made  a  similar  gift  to  her 
daughter  Charlotte  and  her  children,  and- 
also  to  her  daughter  Emily  and  her 
children.  There  followed  a  gift  over  in 
these  terms  :  [His  Lordship  read  the 
gift  over  and  also  the  ultimate  gift  over 
as  above  set  out,  and  continued :]  In  other 
words,  there  is  a  settlement  of  a  third- 
share  upon  each  of  the  daughters  and  her 
children  with  a  gift  over  of  the  share  of 
such  of  them  as  may  die  in  a  certain  con- 
tingency— namely,  without  leaving  issue 
her  surviving  who  attained  twenty-one— 
unto  the  testatrix's  surviving  daughteis, 
practically  in  the  same  manner  as  their 
original  shares,  with  an  ultimate  gift  over 
to  third  persons  to  take  effect  in  the  con- 
tingency of  all  the  testatrix's  said 
daughters  dying  without  leaving  issue 
who  attained  twenty-one. 

Now,  whatever  the  effect  might  have 
been  of  this  will  in  the  absence  of  the 
ultimate  gift  over — see  Benn,  In  re  ^ — b& 
each  share  given  over  is  practically  directed^ 
to  be  held  upon  the  same  trusts  as  an  origi- 
nal share — the  case  given  by  Mr.  Justice 
Kay  in  the  concluding  paragraph  of  his 
judgment  in  Boioman,  In  re  ^ — it  is  dear, 
I  think,  having  regard  if  necessary  to  the 
ultimate  gift,  that  the  word  '*  surviving  " 
with  respect  to  daughters  in  the  gift  over, 
cannot  be  read  in  its  literal  or  natural 
sense — Waite  v.  LttUewood  ^  (as  explained 
by  Lord  Justice  Cotton  in  Benn,  In  re^} 
and  Wake  v.  VaraliJ  But  since  the  shares 
are  all  settled,  the  actual  decision  in  the 
Court  of  Appeal  in  Lucena  v.  Luoena*^ 
does  not  apply. 

The  testatrix's  daughter  Charlotte  died- 
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first — namely,  in  1888 — leaving  two 
children  who  attained  twenty-one,  but 
both  of  them  died  before  the  month  of 
December,  1900,  at  which  date  there  was 
no  issue  living  of  Charlotte.  The  testa- 
trix's daughter  Mary  died  in  the  year 
1899,  leaving  two  children,  both  of  whom 
axe  still  living  and  are  defendants.  The 
testatrix's  daughter  Emily  died  last  of  all 
in  the  month  of  December,  1900,  without 
leaving  any  issue  her  surviving,  although 
she  had  had  issue  (among  other  children) 
a  daughter  Florence,  who  attained  twenty- 
one  and  died  a  spinster  in  the  year  1889. 

The  question  to  be  determined  is,  who 
upon  the  death  of  Emily  became  entitled 
to  her  share.  There  was  no  actually 
surviving  daughter  of  the  testatrix  at 
that  time,  and  the  only  one  who  survived 
by  her  children  or  issue  was  Mary.  The 
case  is  precisely  that  put  by  Lord  Justice 
Cotton  when,  in  giving  judgment  in 
Lujoffoa  V.  LucffM,^^  he  says,  "  The  fact  of 
shares  being  settled,  and  the  fact  of  the 
ultimate  gift  over  being  only  to  arise  in 
the  event  of  a  failure  of  all  children  and 
issue  who  are  objects  of  the  testator's 
bounty,  are  circumstances  each  of  which 
may  properly  be  relied  upon  as  shewing 
that '  survivors '  is  not  to  receive  its  strict 
construction.  Each  of  these  circum- 
stances exists  in  the  present  case.  If, 
with  the  gift  over  standing  as  it  does,  there 
had  been  no  settlement  of  the  daughter's 
shares,  we  are  of  opinion  that  the  word 
'surviving'  would  not  have  received  its 
strict  construction,  and  must  have  been 
construed  '  other ' ;  and  our  opinion  is 
that  the  circumstances  of  the  shares  of 
some  of  the  children  named  in  the  wiU 
being  settled  is  not  sufficient  to  give  the 
word  *  surviving,'  as  a  matter  of  construc- 
tion, the  meaning  of '  survivors '  in  person 
or  in  issue  taking  an  interest  under  the 
will,  though  that  would  have  been  the 
effect  of  the  gift  to  survivors  if  the  shares 
of  all  the  children,  and  not  of  some  only, 
had  been  settled." 

Under  the  circumstances  of  the  present 
case,  it  is,  I  think,  immaterial  whether 
the  survivorship  be  by  children  or  issue. 
Counsel  for  the  representatives  of  the 
children  of  Charlotte  who  attained  twenty- 
one,  in  his  able  argument,  claimed  that 
they  ought  to  participate.     But  the  issue 


of  Charlotte  did  not  survive  Emily  any 
more  than  Emily's  daughter  Florence 
did ;  and  it  would,  in  my  opinion,  be  a 
strange  result  to  admit  the  deceased 
children  of  Charlotte  while  excluding 
Florence,  the  child  of  Emily.  The  decision 
of  the  Irish  Court  in  the  case  of  O'Brien 
V.  O'Brien^  was  very  properly  pressed 
upon  me.  I  have  read  more  than  once 
the  voluminous  judgments  in  that  case. 
They  contain  many  passages  the  reason- 
ing of  which  I  am  unable  to  follow,  and 
with  other  passages  I  cannot  agree.  The 
truth  is  that  in  many  cases  where  the 
word  **  surviving  "  is  reported  to  have  been 
read  as  '^  other,"  all  the  stocks  were  in  fact 
surviving ;  and  it  was  I  think  really  upon 
that  ground  that  theCourtdecidedas  it  did. 
At  all  events,  I  prefer  the  reasoning 
of  Lord  Selborne  in  Waite  v.  LUUewaod  * 
and  of  the  Master  of  the  BoUs  and 
Lord  Justice  Cotton  in  Lucena  v.  Lucena,^ 
And  accordingly  I  decide  this  case  in 
accordance  with  the  opinion  of  Lord 
Justice  Cotton,  as  expressed  in  the  con- 
cluding words  of  the  passage  which  I  have 
quoted  from  his  judgment  in  that  case. 
This  recognises  the  idea  of  survivorship 
in  the  use  by  the  testatrix  of  the  term 
"  surviving  daughters,"  and  does  less  vio- 
lence to  the  words  she  has  used  than  I 
should  do  if  I  followed  O'Brien  v.  OBrim^^ 
and  read  *•  surviving"  merely  as  "  other," 
without  considering  whether  the  other . 
daughters  did  or  did  not  survive  in  any 
sense  of  the  word. 

The  result  is  that,  in  my  judgment, 
the  children  of  Mary  are  alone  entitled 
to  the  one- third  of  which  Emily  received 
the  income  during  her  life. 


Solicitors — Routh,  Stacey  &  Castle,  for  plain- 
tiffs ;  0.  G.  Hobbs,  for  defendant  T.  B.  HUl ; 
C.  W.  Hird,  for  defendant  E.  M.  Hind; 
Freshfields,  for  defendant  Mrs.  Purdie. 

[Reported  hy  R.  J.  A,  Morrison,  Esq., 
Barrister -at' Law. 
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[IN  THE  COUBT  OF  APPEAL.] 
OOLUNS,  L.J.   "\ 
^TIBLING,  L.J.  r  f  r 

1901  C  ^^^""'^^'^  s  TRUSTS,  In  re. 

May  lb.      ) 

Married  Woman — Restraint  on  Antici- 
pation —  Removal  —  Benefit  of  Woman  — 
Increase  of  Income — Monet/  in  Court — 
Change  of  Investments — Payment  out  to 
Trustees  of  Settlement — Conveyancing  and 
Law  of  Property  Act,  1881  (44  d:  45  Vict. 
c.  41),*.  39. 

A  married  womwn  was  under  a  wiU,  in 
the  events  lohu^  had  happened,  absolutely 
enUUed  to  a  fund  vn  Court,  subject  only  to 
a  restraint  on  anticipcUion  during  the  Ufe 
of  her  husband.  The  fund  teas  standing 
to  a  separate  account.  By  the  settlement 
made  on  her  marriage  she  covenanted  to 
settle  after-acquired  property.  Under  the 
settlement  she  was  restrained  from  antici- 
jMtion,  and  her  husband  took  a  life  intere^ 
in  ^  settled  funds  after  her  death.  There 
were  no  children.  The  setHemei^  allowed 
a  wider  range  of  investment  than  the  Court 
allowed  for  the  investment  of  money  under 
its  conlbrol.  The  lady  wished  to  increase 
her  income^  and  also  wished  that  the  fund 
in  Court  should  pass  to  the  trustees  of  her 
settlement  under  her  covenant.  She  applied 
to  the  Court  for  removal  of  the  restraint 
on  anticipation  imposed  by  the  wiU,  and 
for  payment  of  the  fund  out  of  Court  to 
her  trustees  : — Held,  that  no  case  of  such 
predominant  benefit  to  the  lady  had  been 
made  out  as  to  warrant  the  Court  in 
removing  the  restraint  on  anticipation^ 
and  the  application  must  be  refused. 

Appeal  from  a  decision  of  Farwell,  J., 
upon  a  petition  to  obtain  transfer  and 
payment  out  of  Court  to  the  trustees  of  a 
settlement  dated  November  27,  1884,  of 
certain  securities  and  moneys  standing  to 
the  credit  of  '*  In  the  Matter  of  the  Trusts 
of  the  will  of  James  Blundell  deceased," 
to  an  account  entitled  "  The  settled  share 
of  Margaret  Alice  Sturrock  wife  of  David 
Sturrock." 

The  petitioner,  Mrs.  Sturrock,  was  en- 
titled under  the  will  of  James  Blundell 
dated  April  11,  1857,  to  a  certain  share 
of  his  residuary  estate,  such  share  being 
settled  by  the  will  upon  trust  for  her  for 


life  with  a  restraint  npon  anticipation, 
and  after  her  death  upon  trust  for  her 
issue  as  therein  mentioned.  In  de&nlb 
of  issue  the  share  belonged  to  her  abso- 
lutely. The  petitioner  was  now  fifty-nine 
years  of  age.  She  had  been  married 
sixteen  years  and  had  had  no  ofaikhien. 
By  the  settlement  dated  November  27, 
1884,  made  on  her  marriage,  she  cove- 
nanted to  settle  after-«oquired  property 
exceeding  SOOl,  in  value  upon  the  tnste 
therein  menUoned.  Under  the  settle- 
ment the  income  of  the  trust  funds  was 
to  be  paid  to  the  petitioner  during  her 
life  for  her  separate  use  without  power  of 
anticipation,  and  after  her  death  to  her 
husband  during  his  life.  In  deiiult  of 
children  of  the  marriage  who  should  take 
a  vested  interest,  the  trust  funds  were  to 
be  held  upon  trust,  if  the  petitioner  sur- 
vived her  husband,  for  her  absolutely,  bat 
if  she  died  in  his  lifetime  upon  trust  for 
such  persons  and  purposes  as  she  should 
by  will  or  codicil  appoint.  The  invest- 
ment clause  in  the  settlement  authorised 
a  fairly  wide  range  of  investments,  and 
there  was  power  for  the  trustees  to  expend 
out  of  the  trust  funds  a  sum  not  exceed- 
ing 3,000^.  in  the  purchase  of  a  house  he 
the  personal  residence  of  the  petitionff 
and  her  husband,  or  the  survivor  of  thenu 
The  petitioner's  husband  was  still  living. 
The  funds  in  Court  representing  tibe 
share  of  the  petitioner  under  the  will  of 
James  Blundell  were  invested  in  prefer- 
ence stocks  of  the  Caledonian  and  Nerth 
British  Railways,  and  in  Consols,  and 
there  was  a  small  sum  of  oash.  The 
income  of  the  investments  was  about  6002. 
a  year.  The  petitioner  wished  to  inerease 
her  income,  and  a  scheme  of  investment 
had  been  prepared  by  a  firm  of  stock- 
brokers, shewing  that  if  the  money  were 
paid  out  of  Court  and  invested  in  invest- 
ments authorised  by  the  settlement  her 
income  would  be  improved  by  about  100/. 
a  year.  The  petitioner  took  out  a  sum- 
mons under  section  39  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881, 
asking  that  the  restraint  on  anticipation 
imposed  by  the  will  of  James  Blundell 
might  be  removed  in  order  that  she  might 
be  able  to  take  steps  to  obtain  transfer 
and  payment  out  of  Court  of  the  invest- 
ments and  moneys  standing  to  the  credit 
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of  the  account  above  mentioned  to  the 
trustees  of  her  marriage  settlement  in 
parBuance  of  the  covenant  to  settle  after- 
acquired  property  contained  in  the  settle- 
ment. The  petition  and  summons  came 
on  tc^ether  before  Farwell,  J.,  on  Feb- 
mary  19,  1901.  He  refused  the  applica- 
tian,  being  of  opinion  that  it  would  not 
be. for  the  benefit  of  the  petitioner  to  bind 
her  interest  in  the  property  so  as  to 
enable  him  to  make  the  order  for  pay- 
ment out  of  Court. 

The  fetitianer  appealed.  The  appeal  was 
by  consult  heard  by  two  Lords  Justices. 

Butcker,  K.C.^  and  J.  A .  Strahan,  for  the 
appeal. — ^There  are  three  reasons  why  it 
would  be  for  the  benefit  of  the  petitioner 
that  the  order  should  be  made.  In  the 
first  plaee  she  would  get  an  increajse  of 
income.  Under  the  settlement  the  money 
4»uld  be  invested  in  securities  which  would 
not  be  sanctioned  for  money  under  the  con- 
trol of  the  Court,  and  that  without  any 
serious  risk  to  the  capital  value.  Invest- 
ments of  the  class  in  which  this  fund  is 
invested  have  during  the  last  few  years 
depreciated  to  the  extent  of  about  201, 
per  lOQl,  nominal  of  stock,  while  the 
investments  proposed  by  the  brokers  have 
not  £a.llen  to  anything  like  that  extent. 
That  is  shewn  by  the  brokers'  letter. 
This  is  a  case  of  the  kind  in  which  the 
Court  would  remove  a  restraint  upon 
anticipation — Currey,  Inre;  Gibeon  v.  Fay 
{No.  2)  [1887],^  and  Wrighfa  Trusts,  In 
re  [l865].^  Most  of  the  cases  under  sec- 
tion 39  of  the  Act  of  1881  have  arisen 
with  respect  to  women  who  have  only  a 
parrtial  interest  in  the  fund.  In  the 
present  case  the  lady  is,  subject  to  the 
lestraint  on  anticipation  during  the  life 
of  her  husband,  absolute  owner  of  the 
firnd.  It  cannot  be  said  to  be  so  mani- 
festly for  the  benefit  of  the  lady  to  have 
her  money  invested  only  in  investments 
approved  by  the  Court  i(x  money  under 
ito  control  that  the  Court  will  refuse  to 
allow  her  to  go  outside  them. 

In  the  next  place,  the  fund  could  be 
mere  easily  managed  if  it  were  paid  out 
of  Court.  The  trustees  would  possibly 
have  bean  able  to  save  some  of  the  loss 

(1)  56  L.  J.  Ch.  389. 

(2)  15  L.  K.  It.  331. 


from  the  recent  depreciation  if  they  had 
been  in  a  position  to  sell. 

Lastly,  the  petitioner  wishes  that  this 
fund  should  become  subject  to  her  cove- 
nant to  settle  after-acquired  property,  and 
that  cannot  be  until  the  restraint  upon 
anticipation  is  removed.  She  feels  a 
moral  obligation  to  bring  it  into  settle- 
ment BO  that  her  husband  may  have  an 
interest  in  it  after  her  death. 

W.  Gordon  Fellotoes,  for  the  present 
trustees  of  the  will  and  the  trustees  of  the 
marriage  settlement. — The  trustees  of  the 
settlement  do  not  claim  the  fund,  but 
they  are  willing  to  receive  it  if  handed  to 
them,  and  hold  it  on  the  trusts  of  the 
settlement. 

B,  J,  Parker^  for  other  respondents. 

Collins,  L.J. — ^This  is  an  appeal  from 
an  order  of  Mr.  Justice  Farwell,  who  has 
refused  to  remove  the  restraint  on  antici- 
pation to  which  the  petitioner  is  subject 
in  order  to  enable  her  to  obtain  payment 
of  a  fund  out  of  Court,  and  invest  it  as 
she  may  be  advised.  It  seems  to  us, 
after  carefully  considering  the  arguments 
that  have  been  addressed  to  us,  that  no 
case  has  been  made  out  which  justifies  ufi 
in  interfering  with  the  order  of  Mr.  Jus- 
tice Farwell.  It  is  clear  that  we  could 
not  make  such  an  order  as  is. asked  for 
by  the  petitioner  unless  we  were  satisfied 
that  it  was  for  her  benefit.  She  suggests 
that  it  is  for  her  benefit  in  two  ways.  In 
the  first  place,  she  says  that  she  would 
get  a  larger  income  from  the  fund  if  it 
were  paid  over  to  her  than  if  it  remained 
in  the  custody  of  the  Court.  That  is  a 
ground  often  adduced  to  the  Court  in 
such  cases.  It  is  a  most  substantial 
motive  where  money  is  invested  in  euch 
securities  as  would  be  approved  by  the 
Court  for  money  under  its  control,  for 
seeking  to  increaee  the  income  by  invest- 
ing the  money  at  some  risk,  it  may  be 
small  or  great,  to  the  capital.  It  is  true 
that  in  the  present  case  the  lady  is,  sub- 
ject to  the  restraint  on  anticipation,  her- 
self the  owner  of  the  fund.  There  is  no 
one  to  take  any  interest  after  her.  There 
is  this  also  put  forward  as  a  ground  for 
our  making  the  order,  that  she  wishes 
when  the  restcaint  is  removed  to  give 
effect  to  a  covenant    in    her    marriage 
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settlement  to  bring  money  afterwards 
acquired  into  settlement.  If  she  did  that, 
the  money  would  become  subject  to  a 
settlement  the  powers  of  investment  in 
which  embrace  a  wider  range  of  securities 
than  this  Court  would  sanction  for  money 
under  its  control. 

We  must  approach  this  question  in 
view  of  the  long  line  of  authorities  which 
have  laid  down  that  it  must  be  taken  that 
the  restraint  on  anticipation  was  imposed 
for  good  and  sufficient  reason.  Is  it  a 
sufficient  ground  for  interfering  with  that 
restraint,  that  the  lady  wishes  to  change 
the  fund  from  investments  of  which  the 
Court  does  approve  to  investments  of 
which  the  Court  does  not  approve  for 
funds  under  its  control,  but  which  we  are 
asked  to  sanction  in  the  place  of  those  of 
which  the  Court  does  approve,  and  which 
we  should  not  be  justified  in  sanctioning  1 
Has  the  lady  made  out  that  that  is  for 
her  benefit?  It  seems  to  me  that  the 
benefit  of  an  improvement  of  income 
would  be  bought  at  the  expense  of  a 
greater  risk  to  the  capital ;  and  I  cannot 
say  that  the  materials  before  us  as  to  the 
investments  proposed  by  brokers,  though 
no  doubt  of  high  standing  and  respect- 
ability, and  even  taking  their  view  as  to 
the  securities  which  they  mention,  afiford 
sufficient  evidence  to  warrant  us  in  say- 
ing that  a  change  of  investments  such  as 
she  wishes  would  be  for  her  benefit. 

As  to  the  carrying  out  of  what  she 
considers  a  moral  obligation  upon  her,  I 
think  that  is  somewhat  subordinate  to 
the  primary  object  of  getting  a  larger 
income.  No  doubt,  if  she  had  these 
funds,  she  would  bring  them  into  settle- 
ment, so  that  her  husband  would  take  an 
interest  in  them  after  her  death ;  but,  on 
the  whole,  I  think  that  Mr.  Justice 
Farwell  was  right,  and  that  we  cannot 
interfere  with  the  exercise  of  his  discre- 
tion. No  case  of  such  predominant 
benefit  to  the  lady  has  been  made  out  as 
to  warrant  us  in  removing  the  restraint 
from  the  fund  which  has  been  imposed 
for  good  reason,  and  prima  facie  for  the 
advantage  of  the  lady.  I  think,  there- 
fore, that  the  appeal  must  be  dismissed. 

Stirling,  L.J. — I  am  of  the  same 
opinion.     The    petitioner    is    absolutely 


entitled  to  the  fund  in  Court  subject  only 
to  the  restraint  on  anticipation  during 
the  life  of  her  husband.  On  her  marriage 
she  made  a  settlement,  which  contains  a 
covenant  by  her  to  settle  after- acquired 
property,  and  that  settlement  contains  a 
power  of  investment  that  allows  a  larger 
range  of  selection  than  the  Court  allows 
in  respect  of  moneys  under  its  control, 
and  larger  even  than  that  given  to  tnis- 
tees  by  the  Trustee  Act,  1893.  The  fond 
is  at  present  invested  in  preference  stocks 
of  the  North  British  and  Caledonian 
Railways,  and  in  Consols,  and  the  invest- 
ments yield  an  income  of  about  600/. 
The  petitioner  desires  that  an  order 
should  be  made  under  section  39  of  the 
Conveyancing  and  Law  of  Property  Act, 
1881,  binding  her  interest  in  the  fund  in 
such  a  way  that  it  should  for  one  moment 
become  vested  in  her  absolutely  fr^ee  from 
the  restraint  on  anticipation,  and  so 
become  subject  to  the  covenant  in  her 
settlement.  The  result  would  be  that  it 
would  again  become  subject  to  a  restraint 
on  anticipation  during  the  life  of  her 
husband.  The  lady  is  now  fifty-nine,  and 
there  are  no  children  who  can  take  any 
interest  under  the  settlement,  and  there 
is  no  person  but  herself  entitled  in  re- 
mainder. 

The  question  b^  whether  the  Court  can 
say  that  it  is  for  the  benefit  of  this  lady 
within  the  meaning  of  section  39  that 
what  she  wishes  should  be  done.  A  good 
deal  has  been  said — and  it  is  a  matter  to 
be  regarded — as  to  the  fact  that  the  peti- 
tioner is  all  but  mistress  of  the  property 
in  question.  Still  I  apprehend  that,  how- 
ever much  she  might  think  that  it  is  for 
her  own  benefit  that  the  investments 
should  be  changed,  the  Court  would  not 
simply  hand  over  the  securities  to  her. 
That  was  laid  down  by  Mr.  Justice  Ohitty 
when  speaking  of  this  section  in  Ctarrei/, 
In  re  ;  Oibaon  v.  Way  {No,  2),^  where  he 
says  :  '^  The  section  is  in  general  terms, 
and  the  Court  must  hold,  in  order  to 
allow  her  ^a  married  woman)  to  bind  her 
interest,  tnat  it  will  be  for  her  benefit. 
If  I  were  simply  asked  to  allow  a  married 
woman  to  convey  her  property  where 
there  is  a  restraint  on  anticipation  and 
nothing  more,  and  that  were  the  whole 
case,  I  should  decline  to  do  it.    Each  case 
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requires  careful  attention  in  order  to  see 
whether  the  transaction  is  one  which  will 
be  beneficial  to  the  married  woman." 
That  is  the  general  principle  which  we 
have  to  apply  here.  The  petitioner  does 
not  ask  that  the  fund  should  be  handed 
over  to  her,  but  that  it  may  be  vested  in 
her  for  one  moment  so  that  it  may  be 
handed  over  to  the  trustees  of  her  settle- 
ment, in  order  that  they  should  make  use 
of  the  wide  powers  of  investment  which 
they  have  under  the  settlement.  She  has 
consulted  a  firm  of  stockbrokers,  and  a 
letter  from  them  suggesting  a  scheme  of 
investment  has  been  put  in  evidence.  They 
suggest  that,  notwithstanding  the  present 
state  of  the  market,  in  which  there  has 
been  considerable  depreciation  in  securities 
of  the  kind  in  question,  a  change  of  in- 
vestment might  be  made  which  would 
increase  her  income  by  about  100^.  a  year, 
and  they  set  out  a  list  of  securities  in 
which  they  propose  that  the  money  should 
be  invested.  The  main  object  of  the 
scheme  is  really  to  secure  a  larger  income; 
and  I  can  only  say  that,  looking  at  the 
proposed  scheme  and  the  list  of  securities 
set  out,  I  am  not  satisfied  that  it  would 
be  wise  to  act  upon  it,  or  that  it  would 
be  for  the  benefit  of  the  lady.  It  is  for 
her  to  make  out  that  it  would  be  for  her 
benefit.  It  may  be  for  her  benefit,  but  I 
should  not  myself  act  upon  the  brokers' 
opinion  without  further  enquiry,  and 
without  proper  evidence.  Without  that, 
I  should  be  unwilling  to  act  upon  this 
scheme ;  and  that  being  so,  I  am  not 
satisfied  that  the  conditions  have  arisen 
upon  which  the  Court  can  exercise  the 
power  of  removing  the  restraint  upon 
anticipation. 

As  to  the  other  matter,  the  obtaining 
control  of  the  fund  so  as  to  give  effect  to 
the  covenant  in  the  settlement,  that  seems 
to  be  a  minor  matter,  and,  in  the  view 
which  I  take,  I  cannot  differ  from  Mr. 
Justice  Farwell. 

Appeal  dismissed, 

Solidtors — S.  F.  &  H.  Noyes,  for  appellant  and 
trustees ;  Norris,  Aliens  &  Chapman,  for  other 
respondents. 

IBeported  by  A,  J,  ffall,  Esq., 
Barruter-at'Zaiv, 


>  DEBENHAMi?.  SAWBBIDGE. 


Byrne,  J. 
1901. 
Jan.  14,  15,  16.  v 
April  23.       J 

Vendor  and  Pu/rchaser — Sale  hy  Court 
— Defect  in  Title — Condition  for  Com- 
pensation  for  Misdescription — Mistake — 
Absence  of  Fraud — Rescission, 

A  condition  of  sale  for  compensation, 
"  if  any  error  or  misstatement  shall  appear 
to  have  been  made  in  the  particulars  of 
sale  or  these  conditions"  does  not  apply  to 
a  defect  in  title. 

BicheSjUx  parte  (27  S.  J.  313\  followed. 

On  a  sale  by  the  Court  a  condition  pro- 
vided for  compensation  for  "  any  error  or 
misstatement**  in  the  pcurticulars  or  con- 
ditions. After  conveyance  it  was  dis- 
covered that  the  vendor  had  had  no  title  to 
a  portion  of  the  property.  All  parties  had 
acted  bonajide,  with  reasonable  ground  for 
believing  {stdject  to  a  possible  douJ>t  in  the 
vendor^s  mind)  that  the  title  VKts  a  good 
one : — Held,  that  thepu^chaser  could  obtain 
neither  compensation  under  the  condition 
nor  rescission  on  the  ground  of  common 
mistake,  • 

The  facts  were  stated  by  Byrne,  J.,  as 
follows : 

"On  July  9,  1897,  certain  property 
was  put  up  for  sale  by  auction  under 
an  order  of  the  Court  in  an  action  of 
Norton  v.  Norton^  which  was  an  ordinary 
action  for  partition  or  sale.  It  was  de- 
scribed in  the  particulars  as  'freehold 
stabling,  situate  and  being  Nos.  21  and 
22,  on  the  south  side  of  Mason's  Yard, 
Duke  Street,  St.  James's  Square,'  and  as 
including  (inter  alia)  *  dwelling  over 
No.  21,  containing — on  the  first  floor,  a 
sitting  room,  fitted  with  range  and  cup- 
boards in  recesses,  and  a  back  landing 
with  iron  door  in  party  wall,  communicat- 
ing with  No.  22,  and  coal  cupboard  under 
stairs.  On  the  second  floor,  a  front  room, 
and  a  back  room  or  kitchen  with  range 
and  cupboard,  sink  and  pump.'  No 
question  arises  as  to  the  rest  of  the  pro- 
perty included  in  the  sale,  but  the  whole 
of  it  was  described  as  *  let  to  Mr.  William 
Bice,  trading  as  Messrs.  Smith  and  Co., 
jobmasters,  by  lease,  dated  Maj  3,  1897, 
for  a  term  of  15^  years,  from  March  25, 
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1897,  determinable  by  lessee  at  end  of  the 
first  eight  years  on  giving  six  months' 
notice/  At  the  foot  of  the  particalars  it 
was  stated  :  ^  An  abstract  or  copy  of  the 
lease  will  be  produced  at  the  sale  and  may 
be  previously  inspected  at  the  office  of 
the  vendors'  solicitors.'  Accompanying 
and  affixed  to  the  particulars  and  con- 
ditions of  sale  was  a  plan,  upon  which  was 
a  note  as  follows:  'Note. — ^This  plan  is 
published  to  show  the  position  of  the  pro- 
perty and  is  believed  to  be  correct  but  its 
aocnracy  is  in  no  way  guaranteed.'  Upon 
this  pkm  is  shewn  No.  21,  as  consisting  of 
two  coach-houses,  and  across  is  printed 
'first  and  second  floor  dwelling  over,' 
with  arrows  denoting  that  the  first  and 
second  floor  dwelling  extends  over  the 
whole  width  of  No.  21.  The  ninth  con- 
dition provides  that,  *  if  any  error  or  mis- 
statement shall  appear  to  have  been  made 
in  the  particulars  of  sale  or  these  con- 
ditions, such  error  or  misstatnnent  is  not 
to  annul  the  sale,  or  entitle  the  purchaser 
to  be  discharged  from  his  purchase,  and  a 
compensation  is  to  be  made  to  or  by  the 
purchaser,  as  the  case  may  be,  and  the 
amount*  of  such  compensation  is  to  be 
settled  by  the  Judge  at  Chambers.'  The 
tenth  condition  provides  :  *  The  property 
for  sale  is  described  in  the  existing  lease, 
and  no  question  shall  be  permitted  as  to 
the  identity  or  quantity  of  the  prraiises 
described  therein  and  in  the  particulars  of 
sale  with  the  premises  described  in  the 
previous  documents  abstracted,  although 
the  descriptions  are  not  exactly  the  same. 
The  property  is  sold  subject  to  such 
tmancy,  tenant's  rights  and  rights  of  way, 
wall,  fence,  light  and  water  and  other 
easements,  if  any,  and  public  outgoings  as 
may  affect  the  same,  and  the  purchaser 
shall  be  taken  to  have  had  notice  thereof 
and  of  the  state  of  the  premises  though 
not  expressly  mentioned,  and  any  previous 
tenancy  appearing  in  the  title  shall  be 
considered  at  an  end.'  The  eleventh 
condition  provides  that,  *the  sale  being 
under  an  order  of  the  Court,  no  person 
beneficially  or  equitably  interested  shall 
be  required  in  that  character  to  join  in 
the  sale  and  assurance,  neither  shall  the 
vendor  be  bound  to  produce  evidence 
relating  to  the  dealings  of  any  such  party 
not  in  the  possession  or  power  of  the 


vwidor,  and  the  assuring  party  or  partifls 
will  be  bound  to  convey  only  as  trfutoe 
or  trustees,  and  all  facts  or  matters 
admitted,  proved,  stated,  or  proceeded  on 
in  the  above  mentioned  action  or  certified 
by  the  Master,  ^all  be  deemed  tkeieby 
conclusively  evidenced.  .  .  .' 

"  The  plaintiff  in  the  present  aotion  was 
the  purchaser  at  the  sale  for  3,8102.    On 
October  21,    1897,  a  conveyance  of  the 
property  was  duly  made  to  him  by  the 
defendsmt  Sawbridge  as  trustee,  without 
covenants  for  title,  and   the   pmohasa- 
money  was  paid  into  Court.    The  bahmce 
of  purchase-money  in  Court  to  the  credit 
of  the  action  was  dealt  with  by  order  in. 
accordance  with  the   Master's  certificate 
finding  the  parties  entitled,  and  the  plain- 
tiff signed  a  consent  in  writing  admitting 
that  he  had  received  a  conveyance  of  iha 
hereditaments  mentioned  in  the  particidaES 
and  consenting  to  the  distribution  or  appli- 
cation of  the  purchase-money  which  he  had 
paid  into  Court  in  any  manner  the  Court 
might  authorise.     Under  the  order  made 
after  this  consent,  the  costs  of  the  action 
were  paid  out  of  thepurchafle-moneys,aiid 
the  residue,  after  providing  for  dufy,  was 
actuaUy  distributed  aii<l  dealt  with  as  io 
three-sixths  by  payment  to  the  defendants 
Frances  Jane  Norton,  Jane  Sllen  NortoB, 
and  Bosalie  Norton  ;  as  to  two  other  equal 
sixth  parts,  first,  by  carrying  them  over 
to  the  separate  account  of  Bdward  Heory 
Norton,  who  shortly  afterwards  died^  and 
then  by  paying  the  same  to   Eliaabeth 
Norton  as  his  legal  personal  representa- 
tive ;  and  as  to  the  remaining  sixth,  by 
carrying  the  same  over  to  the  aeoount— 
'Share  of  Constance  SDen   Hysom,  de- 
ceased,  to  which   the    plaintiff   Edward 
Henry   Norton,    an    infiint,   is   entitled 
subject  to  estate  by  curtesy  of  defendant 
James  Hysom  and  subjeet  to  duty  (if  any) 
payable  on  his  deatlu'     The  whole  of  the 
pxu:chase-money  has,  therefore,  been  dealt 
with  by  the  Court,  which  has  no  longer 
any  control  over  the  fund  except  as  to 
the  one-sixth  carried  over  to  a  separate 
account,  and  over  that  only  for  the  pur- 
pose of  dealing  with  it  in  aocordanoe  with 
the  rights  of  parties  as  shewn  by  the  title 
of  the  account. 

«  On  November  14, 1898,  an  action  was 
commenced  by  Earl  Beauchamp  against 
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Bice,  the  tenant,  to  recover  possession  of 
the  rooms  over  No.  21,  and  proceedings 
were  ultimately  put  an  end  to  by  Bice 
paying  six  years  arrears  of  rent  to  the 
earl,  and  by  the  plaintiff,  the  purchaser, 
baying  the  rooms  in  question  for  3002., 
he  also  paying  75^.  for  costs.  It  is  not 
now  in  dispute  that  the  rooms  in  question 
did  not,  at  the  time  of  the  sale,  form  part 
of  the  property  the  subject  of  the  partition 
action,  but  belonged  to  Earl  Beauchamp. 
It  has  alsOy  since  conveyance,  been  dis- 
covered that  there  is  a  cellar  underneath 
No.  21,  forming  part  of  a  range  of  cellar- 
age, entered  only  from  a  trap-door  situate 
in  the  mews  some  dietanoe  away  from 
No.  21,  and  not  divided  from  the  rest  of 
the  cellarage  under  the  other  houses,  and, 
although  it  is  not  exactly  known,  to  whom 
the  oeUwage  belongs,  it  is  pretty  dear  that 
It  does  not  form  part  of  the  property  the 
subject  of  the  action  of  Ncfiixm  v.  Norton, 
The  esstence  of  the  cellar  was  unknown 
to  any  of  the  parties  to  the  action  and  to 
the  purchaser  until  some  time  after  the 
ODnveyEnce  had  been  executed ;  and  there 
was  no  suspicion  of  its  existence  in  the 
minds  of  the  Master,  the  oonv^ancmg 
coimsei  to  the  Court,  the  solicitors  acting 
in  the  matter^  or  any  one  concerned  at 
any  time  prior  to  the  completion  of  the 
fflde.  The  only  entrance  to  the  rooms 
over  No.  21,  except  through  the  iron  door 
in  the  party  wall  between  Nos.  21  and  22, 
is  from  a  passage,  the  access  to  which  is 
obtained  by  means  of  a  staircase  behind 
No.  17  in  the  mews^  the  passage  running 
past  the  level  of  the  rooms  ovfflr  several 
sets  of  stabling  from  which  such  rooms 
are  entered*  There  is  no  communication 
betweien  the  ooach-honses  on  the  ground 
floor  of  No.  21  and  the  rooms  above. 

^  The  action  is  brought  to  obtain  com- 
pensation under  the  9th  condition  of  sale 
from  Uie  defendant  Sawbridge,  the  trustee, 
fi)P  allied  errors  and  misstatements  in  the 
particulars  and  conditions  in  respect  of 
the  dwelling-rooms  over  and  the  cellar 
under  No.  21 ;  or,  altemativriy,  from  the 
liie  other  defendaoats  as  braieficianes. 
Alternatively,  it  is  sought  to  set  aside  the 
oonveyanee  on  the  ground  of  common 
mistake; 

"  It  is  absolutely  clear  that  there  has 
been  bo  fraud  or  intentional  deception  on 


the  part  of  any  one,  and  that  ev^y  one 
concerned  in  the  conduct  of  the  sale  and 
in  the  preparation  of  the  particulars  and 
conditions  has  acted  with  perfect  good 
faith  throughout.  Every  step  taJten 
before  the  Master,  and  all  the  instruc- 
tions put  before  the  conveyancing  counsel 
to  the  Ck>urt,  with  his  opinions,  have  been 
carefrdly  examined  before  me,  as  also  have 
the  abstract,  requisitions  on  title,  and 
answers.  It  appears  to  me  that  all  con- 
cerned in  the  sale  believed,  and  had 
reasonable  ground  for  believing*  that  a 
good  tide  could  be  made  to  the  dw^lin^- 
rooms  in  question,  subject  to  a  doubt 
which  might  be  fiairly  provided  against  by 
condition.  The  draft  particulars  of  sale, 
with  abstract  of  title  and  instruetions, 
wero  duly  laid  before  the  conveyancing 
counsel.  I  think  these  instructions  are 
most  clear,  and  reflect  credit  upon  the 
gentleman  who  prepared  them.  There* 
was  a  considerable  difficulty  in  identifying 
the  property  the  subject-matter  of  the 
action,  so  &r  as  regards  No.  21,  and  par- 
ticularly in  reference  to  the  dwelling- 
rooms  over  the  ooach-houses.  It  would 
take  too  long,  and  would  serve  no  usefrd 
purpose,  to  go  through  every  detail;  but 
I  must  mention  two  matters.  Mr.  William 
Bioe,  the  tenant,  was  in  occupation,  by 
his  manager,  of  the  whole  of  lots  21. 
and  22,  including  aU  the  rooms  over. 
He  held  also  several  other  tenements-  in. 
Mason's  Yard.  He  had  taken  from  the 
trustees  of  one  Smith,  in  1890,  assign- 
ments of  several  leasehold  properties 
in  Mason's  Yard,  including  that  com- 
prised in  a  lease  dated  August  31,  ISTO, 
made  between  the  predecessora  in  title  of 
the  parties  to  the  action  of  Norton  v. 
Norton  and  William  Seymour,  whereby 
certain  property  was  demised  to  Seymour 
for  twenty-one  years  from  June  24,  1870, 
at  the  rent  of  200Z.  a  year.  The  parcels 
in  this  lease  expressly  include  the  rooms 
over  No«  22,  and  make  no  mention  of 
rooms  ov^r  No.  21,  but  they  do  appear  to 
include  part^if  not  all,  of  the  ground  floor 
of  that  tenement.  There  is  a  small  plan 
on  this  lease,  not,  howev^,  ineorperated  in 
the  deseription,  which  appears  to  include 
part,  but  not  the  whole,  of  the  site  of 
No.  21.  The  term  granted  by  this  lease 
having  come  to  an  end  in  June,  1891,  a 
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fresh  lease  was  granted  to  Rice,  dated 
June  26, 1891,  of  premises  by  the  same 
description  as  in  the  former  lease,  for 
twenty-one  years  from  June  24,  1891,  at 
a,  rent  of  200Z.  a  year.  There  was  no  plan 
upon  this  lease.  Bice  never  paid  rent  to 
any  person  for  the  rooms  over  No.  21 
(unless  the  rent  of  200Z.  a  year  included 
rent  for  them),  and  he  had  so  informed  the 
vendor's  solicitors.  There  were  other 
matters,  all  of  which  are  fully  detailed  in 
the  instructions  before  mentioned,  for 
rendering  it  a  matter  of  serious  doubt 
whether  any  portion  of  No.  21,  but 
especially  whether  the  rooms  over,  were 
the  vendor's  property;  and,  in  advising, 
the  conveyancing  counsel  says  :  *  Upon 
the  whole,  on  the  above  carefuUy  prepu*ed 
statement,  I  am  of  opinion  that  the  coach- 
house and  harness-room  in  question ' 
(that  is  No.  21)  *  are  most  probably  part 
of  the  trust  estate,  but  not  the  rooms  over 
the  same  with  any  certainty,  and  that  an 
adverse  claim  might  at  any  time  arise  to 
them  for  some  years  to  come,  so  the  con- 
ditions and  particulars  of  sale  must  be 
accordingly.'  In  the  particulars  as  then 
settled  a  note  appears :  '  Note.  —  The 
dwelling  rooms  over  the  eastern  coach- 
houses, harness  room,  and  way  thereto 
and  the  five-stall  stable,  do  not  certainly 
form  part  of  this  property  for  sale.  .  .  .' 
I  need  not  read  it,  but  amongst  the  con- 
ditions as  originally  settled  was  one 
(No.  7)  mentioning  the  &ct  that  there 
was  some  doubt  as  to  the  exact  extent  of 
the  property  comprised  in  the  title  as 
mentioned  in  the  particulars  of  sale,  and 
providing  that,  as  to  such  part  of  the 
property  as  to  which  there  was  any  such 
doubt,  the  purchaser  should  accept  a  con- 
veyance from  the  vendor  so  feir  only  as  he 
could  make  the  same.  Condition  10,  as 
originally  settled,  provided  for  a  declara- 
tion by  the  tenant  that  the  premises  for 
sale  had  been  held  in  conformity  with  the 
title,  as  deduced,  for  twenty  years,  and 
precluding  any  question  as  to  identity  or 
quantity.  The  matter  subsequently  came 
before  the  Master,  when  he  directed  that 
an  endeavour  should  be  made  to  arrange 
with  Mr.  Rice  to  take  a  new  lease  at  the 
old  rent  of  all  the  property  proposed  to  be 
included  in  the  sale,  and,  after  this  course 
had  been  approved  in    conference  with 


the  conveyancing    counsel,    negotiations 
were  entered  into,  resulting  in  an  ac- 
ceptance by  the  tenant  of  a  new  lease, 
dated     May     3,    1897,    by    a    descrip- 
tion clearly  including  the  whole  of  the 
property.     The  Master  then  considered 
that  the  grant  of  the  new   lease  would 
probably  enable  counsel  to  modify  con- 
dition 7  and  the  statement  in  the  particu- 
lars as  to  its  being   uncertain  whether 
parts  of  the  property  were  included,  and 
he  expressed  a  view  that  it  was  desirable 
they  should  be  modified,  if  possible.    The 
solicitors  to  the  parties  having  the  condact 
of  the  sale  did  not  see  their  way  to  getting 
the  declarations  mentioned  in  condition  10, 
or  in  the  observation  in  the  margin  of  the 
former  instructions.     The  rate-books  had 
been  examined  by  the  solicitor  to  see  if 
Earl  Beauchamp  was  entered  as  owner  of 
the  rooms,  but  it  was  discovered  that  in 
1885,  a  time  when  the  lease  of  1870  was 
running,  Earl  Beauchamp  was  entered  as 
owner  of  No.  18,  described   as  a  coach- 
house,  but  not  as  owner   of  any  other 
premises  in  the  yard.     These  fresh  fects 
were  clearly  stated  Ln  further  instructions 
laid  before  the  conveyancing  counsel,  who 
then   resettled    particulars     and    condi- 
tions of  sale  in  their  present  form,  and 
added  to  his  former  opinion:  'On  my 
further  instructions  I  am  able  to  withdraw 
this  observation  '  (an  observation  that  he 
thought  the  attention  of  the  chief  derk 
should  be  drawn  to  his  very  special  instruc- 
tions and  his  notes  thereon,  and  in  accord- 
ance with  which    the    particulars   and 
conditions  had  been  settled)  'and  have 
resettled  the  particulars  and  conditions  in 
accordance  therewith,  and  as  suggested  by 
the  Master,  in  which  suggestion  I  cordially 
agree,  and  the  sale  may  proceed  upon 
this.'     This  opinion  is   dated   May  14, 
1897,  and  the  sale  then  took  place  in  due 
course.     An  abstract  was  furnished  and 
examined,  requisitions   were  made   and 
answered,  and    the  title   was  accepted, 
after  which  the  sale  was  duly  completed. 
The  only  requisition  calling  for  notice  is 
part  of  the  sixth,  which  is :  '  What  was 
the  object  of  granting  this  lease'  (re- 
ferring to  the  lease  of  1897)  'for  a  con- 
current term  with   the  then  subsisting 
lease  of    18701'   (meaning    1891).     To 
which  the  reply  was:    'The  lease  was 
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granted  with  the  sanctioii  of  the  Court 
in  the  action.'  The  purchaser  was  appa- 
rently satisfied  with  this  answer.  It  also 
appears  that  a  letter  was  written  to  Mr. 
Rice,  the  tenant,  making  some  enquiry 
as  to  his  tenancy,  but  this  was  never 
received,  or  replied  to,  and  a  clerk  was 
also  sent  to  enquire  of  him,  but  the  derk 
only  saw  some  person  on  the  property 
who  could  give  no  information,  and  then 
this  matter  also  was  dropped.  It  was  not 
until  more  than  a  year  aiber  the  convey- 
ance that  proceedings  were  commenced 
by  Earl  Beaochamp,  and  it  was  not  until 
some  months  after  that  that  the  existence 
of  the  cellar  was  discovered.'' 

LeveUy  K,C,f  and  MacSwinney^  for  the 
plaintiff.  —  There  was  a  mutual  mistake 
of  both  vendor  and  purchaser,  without 
any  fraud,  and  the  purchaser  is  entitled 
to  compensation  even  after  conveyance, 
under  the  9th  condition  of  sale — Twmer 
and  SktUon^  In  re  [l879]  ^  (where  Sir  G. 
Jessel,  M.II.,  disagreed  with  the  decision 
of  Malins,   Y.C.,  in  MofMon  v.  Thaoker 

i  18781  *),  and  Palmer  v.  Johnwn  [l884].' 
n  Clayton  v.  Leech  [1889],*  where  com- 
pensation was  not  allowed,  there  was  no 
contract  for  it.  Where  the  mistake  is 
only  unilateral,  there  must  be  fraud  or 
misrepresentation  amounting  to  fraud,  in 
order  to  obtain  redress,  but  not  where  the 
mistake  is  mutual,  as  here — May  v.  Piatt 
[1900].« 

On  the  deed  itself  there  is  the  mis- 
statement that  the  property  which  was 
purported  to  be  conveyed  was  part  of  the 
settled  property  the  subject-matter  of  the 
partition  action,  which  in  &ct  it  was  not  ; 
and  on  the  authority*  of  Bingham  v. 
Bingham  [l748],«  Cooper  v.  Phibba  [l867]  J 
and  Jonea  v,  Clifford  [1876],'  the  purchaser 
is  entitled  to  rescission. 

This  was  a  sale  by  the  Court,  and  it  is 
the  duty  of  the  Court,  in  selling,  to  be 
strictly  fair  towards  purchasers — Else  v. 

(1)  49  L.  J.  Ch.  114;  13  Ch.  D.  130. 

(2)  47  L.  J.  Ch.  312  ;  7  Ch.  D.  620. 
(8)  63  L.  J.  Q.B.  348 ;  13  Q.B.  D.  351. 

(4)  41  Ch.  D.  103. 

(5)  69  L.  J.  Ch.  357 ;  [1900]  1  Ch.  616. 

(6)  1  V©8.  sen.  126  ;  3  ib.  81. 

(7)  L.  R.  2  H.L.  149. 

(8)  45  L.  J.  Ch.  809 ;  3  Ch.  D.  779. 
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Elm  [1872]  '  and  BanxHer^  In  re;  Broad 
V.  Munton  [i879].i<>  It  has  not  done  all  it 
ought  in  this  respect. 

The  purchaser  therefore  is  entitled  to 
relief. 

Norton^  K.C,^  and  Atuten-Cartm^^  for 
Sawbridge. — It  is  not  denied  that  if  this 
were  properly  a  case  of  misdescription  a 
condition  for  compensation,  such  as  con- 
dition 9,  might  operate  even  after  con- 
veyance—Cann  V.  Conn  [isso],"  and 
other  cases.  But  a  condition  of  that  kind 
does  not  apply  to  a  defect  of  title,  which  is 
the  present  case.  Misdescription  and  de- 
fect of  title  are  distinct  things.  No  case 
is  to  be  found  in  which,  property  being 
pro^ly  described  but  the  vendor  not 
having  title,  the  purchaser  has  recovered 
compensation.  Thomas  v.  PouM  [l  794j  ^* 
shews  that  a  question  of  title  has  nothing 
to  do  with  misdescription.  For  defect  of 
title  a  purchaser  must  have  recourse  for 
his  remedy  to  his  covenants  for  title,  if 
any. 

Rescission  after  conveyance  can  only 
be  obtained  on  the  ground  of  unfair  deal- 
ing—par Farwell,  J.,  in  May  v.  PlaU.^ 
No  un£Etir  dealing  exists  here.  Where  the 
vendor  bona  fide  believes  he  has  the  pro- 
perty to  sell,  it  is  a  case  of  eameat  emptor 
^Clare  v.  Lamb  [i875],"  and  per  Lord 
Selborne,  L.C.,  in  Brownlie  v.  Campbell 
[1880]. I*  Soper  V.  Arnold  [lS87]  »*  is  a 
precise  authority  in  the  vendor's  favour, 
although,  strictly  speaking.  Cotton,  L.J.'s 
remarksabout  relief  after  conveyance  are 
dicta^  there  having  been  no  completion  in 
that  case. 

[Btsne,  J.,  referred  to  Beyfua  and 
Maatere'e  Contract,  In  re  [isss].*^] 

That  is  in  the  vendor's  favour.  There 
is  one  exception  to  the  rule  that  the  pur- 
chaser cannot  obtain  rescission  after  con- 
veyance, and  that  is  where  there  has  been 
a  common  mistake  by  which  he  has  bought 
his  own  property.  In  such  a  case  he  has 
an  equity  to  get  his  money  back.  That  is 
the  only  ground  on  which  Bingham  v. 

(9)  41  L.  J.  Ch.  213 ;  L.  R  13  Eq.  196. 

(10)  48  L.  J.  Ch.  837;  12  Ch.  D.  131. 

(11)  3  Sim.  447. 

(12)  2  Cox,  394. 

(13)  44  L.  J.  C.P.  177 ;  L.  B.  10  C.P.  334. 

(14)  5  App.  Cm.  925,  936-7. 

(15)  57  L.  J.  Ch.  146;  37  Ch.  D.  96. 

(16)  39Ch.  D.  110. 
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Bingham^  can  be  snpported — Cooper  v. 
FMbbsJ  BingJhom  v.  Bingham^  is  a 
oase  which  stands  alone  and  was  never 
liked  by  Lord  St.  Leonards,  who,  in  the 
last  edition  of  his  work  on  Vetidars  and 
Furehasarsj  said  it  might  be  supported 
only  on  the  ground  of  a  man  buying  his 
own  property.  Lindley,  L.J.,  in  Hud- 
denfiM  Banking  Co.  v.  Lister  [i896],i7 
says  the  same.  So  also  in  StewaH  v. 
Stewart  [i839].*®  Jones  v.  Clifford  ®  is  dis-? 
tinguishable  from  the  present  case,  as 
there  the  contract  was  not  completed,  the 
purchaser  was  buying  his  own  property, 
and  it  was  a  case  of  tenure,  not  title. 
The  seifMs  at  the  end  of  the  headnote  of 
that  oase  only  applies  where  a  purchaser 
b  buying  his  own  property* 
-  MansonY.ThacheTj^  Turner  and  Skelton^ 
In  r»,*  and  Palmer  v.  Johnson^*  dted  on 
the  other  side,  are  proper  cases  of  mis- 
description and  do  not  apply. 

Conditions  for  compensation  must  be 
construed  strictly.  Here  the  conditions 
provide  for  the  compensation  to  be  settled 
by  the  Judge  at  chambers — namely,  in 
the  partition  action.  The  purchaser  can 
get  it  in  no  other  way.  It  must  be  got, 
if  at  all,  before  the  money  is  distributed, 
while  the  action  is  going  on.  He  can  get 
it  only  modo  et  forma.  If  there  were  no 
condition,  he  would  be  excluded  alto- 
gether— Clayton  v.  Leeeh,^ 

The  defiandant  Sawbridge  was  merely  a 
bare  trustee.  He  is  not  a  necessary  pcurty 
to  an  action  for  setting  aside  the  sale  or 
getting  compensation.  He  signed  no  con- 
tract for  sale.  He  received  no  part  of  the 
purchase-money.  He  only  signed  the 
conveyance  by  direction  of  the  Master. 
No  repayment  can  be  claimed  from  him. 

As  to  the  duty  of  the  Court  to  be  &ir, 
in  Else  v.  Else^  and  Banister^  In  re; 
Broad  v.  Munton^^^  there  were  clearly  in- 
accurate statements  made  to  the  pur- 
chaser. 

[Byrne,  J.,  referred  to  Beioley  v.  Carter 
[l86»].»»] 

Here  the  conditions  were  &ir  and 
reasonable.  No  doubt  if  a  condition  is 
framed  to  avoid  an  objection,  it  must  state 

(17)  64  L.  J.  Cb.  523,  626 ;  [1895]  2  Ch.  273, 
281. 

(18)  6  GL  &  F.  911,  968. 

(19)  38  L.  J.  Ch.  283 ;  L.  R.  4  Ch.  230. 


fiurly  what  the  objection  is.    That  was 
done  here. 

[Btbne,  J. — ^Ali  parties  thought  they 
had,  in  all  probability,  the  title  to  tfa^ 
property,  and  the  Ck>urt  and  the  con- 
veyancing counsel  and  the  Master  thought 
in  the  circumstances  the  conditions  were 
£etir  to  make.] 

And  they  had  reasonable  ground  for 
thinking  so.  Nothing  in  the  particulate 
ot  conditions  is  the  least  misleading. 
It  must  have  been  obvious  from  the 
abstract  of  title  that  the  only  motive  for 
granting  the  new  lease  in  May,  1897, 
was  to  correct  any  misdescription  of 
parcels.  The  vendors  thought  their 
tenant  was  obtaining  an  adverse  title 
against  them ;  they  never  thought  of  a 
title  in  anybody  else. 

To  sum  up — firstly,  this  action  is  mis- 
conceived for  rescission  or  compensation 
after  conveyance;  secondly,  condition  9 
does  not  refer  to  a  defect  of  title ;  thirdly, 
if  it  does  apply,  the  plaintiff  is  now  too 
late;  and  lastly,  the  conditions  are  &ir 
and  above-board  in  every  way. 

RovydeUy  K,C.^  and  Camny  for  benefici- 
aries.— The  benefit  of  the  arguments 
adduced  on  behalf  of  the  defendant  Saw- 
bridge  is  craved  on  behalf  of  these  defen- 
dants. The  action  is  misconceived.  This 
is  a  case  of  a  completed  conveyance,  which 
is  a  whoUy  different  thing  from  a  contract 
in  fieri.  After  conveyance  unfair  dealing 
alone  will  upset  the  completed  contract. 
Condition  9  has  no  reference  to  a  defect 
in  title.  Apart  from  condition,  compensa- 
tion is  excluded  by  Clcbytan  v.  Leech^  In 
Riches^  Ex  parte  [isss],^  referred  to  in 
Webster  on  Conditions  of  Sale  (2nd  ed.), 
pp.  94,  275,  a  condition  was  almost 
identical  with  the  present. 

[Bybnb,  J. — Word  for  word  the  same 
except  for  "  omission."] 

And  the  purchaser  could  not  obtain 
compensation  under  it  for  a  defect  of  title. 
There  is  no  suggestion  in  any  of  the  text- 
books that  such  a  condition  applies  to 
defect  of  title. 

Bingham  v.  Bingham^  is  an  exception 
to  a  rule,  and  rests  on  the  fact  of  a  pur- 
chaser buying  his  own  property — Pmxk 
on  Contraote  (6th  ed.),  p.  473.  In  such  a 
oase  there  is  no  conveyance  to  undo,  as 
(20)  27  8.  J.  813. 
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nothing  has  passed;  a  vendor  has  got 
money  and  given  nothing  for  it.  But 
equity  does  not  regard  a  mere  partial 
fidlure  of  consideration,  which  is  all  that 
eziBts  in  the  present  ease.  This  is  a  case 
of  common  mistake. 

[Bybnb,  J. — ^Gommon  mistake  relating 
to  substantial  subject-matter,  though  in- 
duced innocently  by  the  action  of  one 
party,  will  be  sufficient  for  the  Gourt  to 
set  aside  even  a  consent  order,  which  is  the 
strongest,  perhaps,  of  agreement  cases — 
Wilding  v.  Sand^son  [l897].^'] 

The  mistake  here  was  in  defect  of  title, 
not  as  to  a  matter  going  to  the  root  of  the 
contract ;  that  is  not  sufficient  to  entitle 
the  purchaser  to  succeed — Clause  v.  Lamb  ^^ 
and  Soper  v.  Amold.^^ 

There  has  been  absolutely  no  fraud  or 
impropriety.  The  plaintiff  therefore  can- 
not succeed. 

•  Levetty  K,C,f  in  reply. — For  the  Court 
to  be  fair,  the  purchaser  ought  to  have 
been  told,  *'  Although  there  has  been  some 
question  as  to  the  title  to  the  dwelling 
over  the  stabling,  there  shall  none  be 
raised  now,''  or  "  The  title  shall  commence 
with  the  new  lease — ^that  is,  that  of  May, 
1897."  Sufficient  candour  has  not  been 
shewn,  not  such  as  the  Court  expects 
from  its  own  officers,  who  have  not  been 
sufficiently  careful  to  maintain  its  tradi- 
tions. The  purchaser  is  not  too  late.  The 
conditions  do  not  say  the  amount  of  com- 
pensation is  to  be  fixed  "  in  the  action " 
but  merely  ''  by  the  Judge  at  chambers." 
A  real  defect  such  as  exists  here  cannot 
be  satisfied  by  a  merely  general  condition 
like  condition  10.  The  answer  given  to 
requisition  6  was  evasive  and  improper, 
and  not  such  as  the  Court  can  coun- 
tenance, inasmuch  as  it  pledged  the  Court's 
credit.  Soper  v.  Arnold  ^^  has  nothing  to 
&o  with  a  vendor  not  having  title ;  there 
the  purchaser  failed  because  of  liis  own  de- 
fault in  not  completing.  The  present  case  is 
a  common  mistake  of  &uct  going  to  the  root 
of  the  contract,  not  a  mistake  of  opinion 
as  to  the  effect  of  the  title.  What 
Farwell,  J.,  says  in  May  v.  FlaU  ^  about 
fraud  being  necessary  in  order  to  set  aside 
a  contract  after  conveyance  has  reference 
only  to  the  case  of  unilateral  mistake. 
Lord  Selborne's  dicta  in  BrotonUe  v. 
(21)  66  L.  J.  Cb.  684 ;  [1897]  2  Ch.  534. 


Campbelly^*  which  have  been  referred  to, 
apply  merely  where  the  parties  with  their 
eyes  open  have  taken  the  risk.  The  con- 
dition in  Beyfua  and  M<Mters*8  Contract^ 
Inre,^^  pointed  clearly  to  misdescription 
strictly.  Bingham  v.  Bingham^  is  not 
an  exception  to  a  rule,  but  is  called  *'a 
leading  example"  by  Lindley,  L.J.,  in 
Huddorsfield  Banking  Co.  v.  Lister.^'' 
Conditions  must  be  construed  against  the 
framer  of  them.  It  is  immaterial  whether 
condition  9  does  or  does  not  apply  to 
defect  of  title ;  the  question  here  is  one  of 
mistake  of  fiict. 

Cur.  adv.  vuU. 

April  23. — Bybhe,  J.,  after  stating  the 
facts :  In  my  opinion  the  purchaser  is  not 
entitled  to  claim  compensation  under  the 
ninth  condition,  inasmuch  as  it  does  not, 
and  is  not  intended  to,  apply  to  the  case 
of  a  defect  of  title,  but  only  to  error  or 
misstatement  in  the  description  of  the 
subject-matter  of  the  sale — such,  for  ex- 
ample, as  an  error  in  quantity  or  nature 
or  tenure  or  amount  of  the  vendors 
interest.  In  the  present  case  there  is  do 
error  or  misstatement  in  the  description 
of  the  property;  the  real  complaint  in 
that  no  title  can  be  shewn  to  a  part  of 
the  property  so  described*  There  is  a  note 
of  a  case  Riches,  Ex  parte,^  which  does 
not  appear  in  any  of  the  regular  reports, 
but  the  note  itself  appears  to  be  full  and 
careful,  and  I  see  no  reason  to  doubt  its 
accuracy.  In  that  case  a  question  arose 
as  to  the  effect  of  a  condition  for  compen- 
sation contained  in  a  contract  for  sale  of 
real  estate.  Property  described  in  par- 
ticulars of  sale  as  freehold  was  put  up  for 
sale  under  the  order  of  the  Court  in  an 
action  in  the  Chancery  Division,  and  the 
conditions  of  sale  provided  that,  '*  If  any 
error,  misstatement,  or  omission  shall 
appear  to  have  been  made  in  or  from  the 
above  particulars  or  these  conditions, 
such  eiTor,  misstatement,  or  omission  is 
not  to  annul  the  sale,  nor  entitle  the  pur- 
chaser to  be  discharged  from  his  purchase, 
but  compensation  is  to  be  made  to  or  by 
the  purchaser,  as  the  case  may  be,  and 
the  amount  of  such  compensation  is  to  be 
settled  by  the  Judge  at  chambers."  Be- 
fore the  purchase  was  completed  the 
vendor,  a  mortgagor,  had  filed  a  liquidation 
2n2 
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pefcLtion,  and  the  purchase  was  com- 
pleted by  his  trustee,  who  executed  a 
conveyance  to  the  purchaser,  entering 
into  the  ordinary  trustee's  covenants. 
About  two  years  after  the  conveyance 
the  vendor  died,  and  it  was  then  dis- 
covered that  as  to  part  of  the  property 
sold  he,  instead  of  being  owner  in  fee,  had 
only  a  life  estate.  The  purchaser  claimed 
compensation  under  the  above  condition 
of  sale,  and  applied,  in  the  first  instance, 
to  the  Bankruptcy  Court,  which  refused 
his  application,  and  in  the  Court  of 
Appeal,  affirming  this  decbion,  Sir  George 
Jessel,  MiR.,  said  **that  it  was  a  very  hard 
case,  but  he  could  not  see  his  way  to 
assist  the  applicant.  In  his  opinion,  the 
condition  as  to  compensation  did  not 
apply  to  the  case  of  a  defect  of  title.  The 
representation  in  the  particulars  of  sale 
was  that  the  estate  was  a  freehold  estate, 
and  so  it  was  if  it  was  only  a  life  estate, 
though  he  agreed  that  both  parties  un- 
derstood it  to  mean  an  estate  in  fee- 
simple.  But,  taking  it  that  the  repre- 
sentation was  that  it  was  an  estate  in 
fee-simple,  stiU  the  condition  as  to  com- 
pensation did  not  apply."  With  this 
judgment  Lord  Justice  Baggallay  and 
Lord  Justice  Lindley  occurred.  This 
appears  to  be  a  clear  decision  as  to  the 
non-applicability  of  such  a  condition  to  a 
defect  in  title.  See  also  Beyfua  and 
MaaUrB^a  Cantrtict,  In  r«,*®  where,  how- 
ever, the  condition  provided  for  errors 
"in  the  description  of  the  property." 
Apart  from  condition,  compensation 
cannot  be  recovered  after  conveyance 
in  respect  of  defect  of  title— see  Clayton 
V.  Zfeech,^  a  decision  of  the  Court  of 
Appeal      approving     Bedet/     v.    Besley 

[1878]." 

There  remains  the  question  whether  or 
not  the  purchaser  is  entitled  to  the  alter- 
native relief  he  asks,  of  rescission  on  the 
groimd  of  mutual  mistake.  This  is  relief 
which  may  undoubtedly  be  granted  in  a 
proper  case  even  after  conveyance,  al- 
though there  has  been  nothing  in  the 
nature  of  fraud.  In  Bingham  v.  Bingham  ^ 
the  bargain  and  conveyance  were  nuga- 
tory— the  defendant  had  nothing  to  sell 
or  convey.  This  case  has  been  repeatedly 
approved  and  acted  upon — ^see  per  Lord 
(2S)  9  Ch.  D.  103. 


Oranworth  in  Cooper  v.  PhibbM^  and  pv 
Yioe-Chancellor  Hall  'm  Jones  v.  Clifford} 
Lord  Selbome,  in  Broumlie  v.  Campbdl,^* 
points  out  that,  where  there  are  errors  in 
the  particulars  unconnected  with  fraud, 
when  the  conveyance  takes  place,  it  ib 
not  the  principle  of  equity  that  relief 
should  afterwards  be  given  against  that 
conveyance,  unless  there  be  a  case  of 
fraud,  or  a  case  of  misrepresentation 
amounting  to  fraud,  by  which  the  pur- 
chaser may  have  been  deceived;  and, 
after  citing  BdTe  Prineiples  as  to  th$ 
Law  of  Scotland,  to  the  effect  that  where 
there  is  no  warrandice  the  purchaser  has 
remedy  against  the  deficiency  only  on  one 
of  two  grounds— either  he  must  make 
out  a  case  of  misrepresentation  and  fraud, 
or  he  must  prove  an  error  in  whttofh 
tialibtu  sufficient  to  annul  the  whole  con- 
tract —  Lord  Selborne  continues :  *'  It 
appears  to  me  that  the  cases  which  have 
been  decided  in  this  country  and  in  Ire- 
land are  to  the  same  effect."  He  also 
refers  to  what  was  said  by  Lord  Cottea- 
ham  in  Wilde  v.  Giheon  [iS4S]  ^^  and  to 
Legge  v.  Croker  [l8ll].** 

Assuming  that  there  has  been  a  com- 
mon mistake  on  the  part  of  vendor  and 
purchaser  in  the  present  case,  and  as- 
suming that  there  need  not  be  a  total 
failure  of  consideration  to  justify  rescis- 
sion after  conveyance,  still  I  do  not 
consider  that  the  error  has  been  of  such 
a  nature  as  to  justify  it  in  the  present 
case.  I  am  not  quite  sure  that  the 
vendor  and  purchaser  both  shared  in  the 
same  mistake.  The  vendor  thought  he 
was  entitled,  subject  to  a  possible  risk, 
and  the  purchaser,  if  he  thought  in  like 
manner,  took  the  risk.  If,  however,  he 
absolutely  thought  the  vendor  entitled, 
without  any  risk,  the  mistake  was  not 
the  same  on  both  sides.  I  do  not  think 
the  plaintiff  can  succeed  on  the  ground 
of  mutual  mistake,  and  there  are  other 
and  serious  difficulties  in  his  way.  I  do 
not  see  how  he  could,  under  any  circum- 
stances, obtain  repayment  of  his  pur- 
chase-money from  the  defendant  trustee,^ 
who  has  not  had  it.  The  purchase-money 
has  been  dealt  with  by  the  order  of  the 
Court,  and  I  think  the  trustee  vendor 

(23)  1  H.L.  0.  605,  620. 

(24)  1  BaU  &  B.  606. 
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miuty  under  those  droumstances,  be  ex- 
onerated from  liability. 

Upon    the  whole  case    I    think    the 
itiff  fails  and  the  .action  must  be 
1»  and  with  costs,  unless  the  de- 
fendants see  their  way  to  forego  them. 

fiolioitors— T.  G.  Bnllen,  for  plaintiff;  Chnrcb, 
Bendell,  Todd  Sc  Co.,  for  defendant  Sawbridg^ ; 
Charles  Sawbridge  Sc  Bon,  for  some  defen- 
dants ;  Alfred  E.  Copp^  for  other  defendants. 

[Bspcrtdd  hf  Arthur  ZawretKfe,  Esg., 
BarritUr'at'Law. 
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Power  of  AppoifUfneni — Married  Woman 
Harried  before  1881 — ReatraitUon  ArUioi- 
paUon  of  Life  Intereet—BeUaae  of  Power 
— Cowoeyandng  and  Law  of  Property  Act^ 
1881  (44  <£f  45  Viol.  c.  41),  a.  52. 

A  married  vxrnian  married  before  the 
Conveyancing  and  Law  of  Property  Ad, 
1881,  may  under  section  52  of  that  Act 
by  deed  unacknowledged  release  a  power 
of  appointment  over  personal  property  in 
which  she  has  a  life  interest  suJjject  to  a 
restraint  on  anticipation. 

By  an  indenture  of  settlement  dated 
July  7,  1866,  and  made  between  Eliza 
Chisholm  of  the  one  part  and  trustees  of 
the  other  part,  certain  personal  property 
was  settled  upon  trust  for  the  said  Eliza 
Chisholm  for  her  life  for  her  separate  use 
without  power  of  anticipation,  and  after 
her  decease  upon  trust  to  pay  the  income, 
or  any  part  thereof,  for  the  benefit  of  any 
husbuid  of  hers  who  might  survive  her, 
for  his  life  or  for  any  shorter  period,  as 
she  might  appoint,  and  subject  as  afore- 
said upon  trust  for  the  issue  of  the  said 
Elixa  Chisholm  as  she  should  by  deed  or 
will  appoint,  and  in  default  of  appoint- 
ment upon  trust  for  her  children,  who 
being  sons  should  attain  twenty-one 
years  or  die  leaving;  issue  surviving,  or 
being  daughters  should  attain  that  age 
or  marry,  in  equal  shares.    The  settle- 


ment also  contained  a  covenant  by  EUza 
Chisholm  for  the  settlement  of  after- 
acquired  property,  and  a  power  for  her 
with  the  consent  in  writing  of  the  trustees 
to  vary  or  revoke  all  or  any  of  the  trusts 
or  provisions  of  the  same. 

By  anotherindenturedated  July  9, 1872, 
being  a  settlement  made  in  contemplation 
of  the  marriage  then  intended  and  shortly 
afterwards  solemnised  between  the  said 
Eliza  Chisholm  and  the  defendant  Charles 
William  Hemphill,  the  said  Eliza  Chisholm 
appointed  that  if  the  said  marriage  should 
take  effect  and  the  said  C.  W.  Hemphill 
should  survive  her,  he  should  have  during 
the  residue  of  his  life  such  interest  as 
therein  mentioned  in  the  income  of  the 
property  comprised  in  the  first  above- 
mentioned  settlement,  and  the  said  first- 
mentioned  settlement  was  in  exercise  of 
the  power  vested  in  the  said  Eliza  Chis- 
holm thereby  further  varied  by  providing 
that  the  power  of  appointment  by  such 
settlement  given  to  the  said  Eliza  Chis- 
holm among  her  issue  might  during  the 
joint  lives  of  the  husband  and  wife  be 
exercised  by  them  jointly  by  deed,  and  in 
default  of  such  appointment  by  the  sur- 
vivor of  them  by  deed  or  will,  and  the 
said  Eliza  Chisholm  thereby  released  her 
power  of  revocation  and  new  appointment 
under  the  first-mentioned  settlement. 

Eliza  Chisholm  intermarried  with  C.  W. 
Hemphill  on  July  10,  1872.  There  were 
issue  of  the  marriage  nine  children  only, 
all  of  whom  were  still  living,  and  the 
eldest  of  whom  was  the  plaintiff  Charles 
Percy  Chisholm  Hemphill,  who  had  at- 
tained the  age  of  twenty-one  in  1894. 
No  appointment  had  been  made  under 
any  power  contained  in  either  of  the 
above-mentioned  settlements  in  £Bivour  of 
the  issue  of  the  marriage. 

By  an  indenture  dated  January  31, 
1899,  and  made  between  the  said  C.  W. 
Hemphill  and  Eliza  Hemphill  of  the  first 
part,  the  plaintiff  C.  P.  C.  Hemphill  of 
the  second  part,  and  T.  G.  Hartland  and 
B.  Hartland  of  the  third  part,  after.re- 
citing  an  intended  mortgage  by  the  plain- 
tiff of  his  interest  under  the  said  settle- 
ments, the  said  C.  W.  Hemphill  and  Eliza 
Hemphill  released  all  the  property  subject 
to  the  said  settlements  from  every  power 
of  appointment    given  to  the  releasing 
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parties,  jointly,  or  to  the  survivor  of  them 
or  to  the  said  Eliza  Hemphill,  to  the 
intent  that  the  same  might  be  determined 
and  the  property  subject  thereto  might  be 
released  therefrom  and  go  in  default  of 
appointment. 

Doubts  having  arisen  as  to  whether 
Mrs.  Hemphill  could  validly  release  her 
power  under  the  said  settlement,  the 
plaintiff  took  out  this  originating  summons 
to  have  the  question  determined. 

R.  Rowlands^  for  the  plaintiff. — Mrs. 
Hemphill,  who  was  married  before  the 
Conveyancing  and  Law  of  Property  Act, 
1881,  can  release  her  power  of  appoint- 
ment, as  she  is  within  the  terms  of  sec- 
tion 52  of  the  Act.^  That  section  is 
simply  an  extension  of  the  powers  given 
to  married  women  by  Malins's  Act  (20  h 
21  Vict.  c.  57).  There  has  been  no  de- 
cision on  section  52,  but  in  Farwell  on 
Powers  (2nd  ed.),  p.  18,  the  following 
passage  occurs  :  '^  It  is  submitted  that  it 
was  always  competent  to  her  \i.e,  the 
married  woman]  to  release  her  power  over 
personalty  vested  in  possession,  and  that 
she  may  now  by  deed  unacknowledged 
release  her  power  over  any  property, 
whether  real  or  personal,  and  whether  in 
possession  or  reversion,  and  whether  she 
is  restrained  from  anticipation  or  not, 
under  the  provisions  of  the  Conveyancing 
Act,  1881,  s.  52.  The  word  'person*  in 
the  Act  includes  females  as  well  as  males 
(13  &  14  Vict.  c.  21,  s.  4) ;  and  it  appears 
impossible  to  say  that  a  married  woman  is 
not  accurately  described  as  a  female  per- 
son. The  Married  Women's  Property 
Act,  1882,  appears  not  to  touch  the  ques- 
tion. It  is  submitted  that  a  restraint  on 
anticipation  cannot  affect  the  married 
woman's  capacity  to  release  her  power ; 
it  is  difficult  to  see  why  a  veto  on  aliena- 
tion to  a  limited  extent  should  prevent 
the  release  and  extinguishment  of  the 
capacity  of  alienation  by  power  so  far  as 
permitted.'' 

(1)  The  Conveyancing  and  Law  of  Property 
Act,  1 881  (44  &  45  Vict.  c.  41),  s.  52,  is  as  follows  : 
*'  (1)  A  person  to  whom  any  power,  whether 
coupled  with  an  interest  or  not,  is  given  may 
by  deed  release,  or  contract  not  to  exercise,  the 
power : 

**  (2)  This  section  applies  to  powers  created 

bf  infelmments  coming  into  operation  either 

Ke/ore  or  after  the  commencemezit  of  this  Act ." 


[SrnuJKO,  J.,  referred  to  Wolsknhdm$ 
on  the  Conveyancing  and  SeUUd  Land 
^cfo  (8th  ed.),  p.  112.] 

The  doubt  there  expressed  as  to  whether 
acknowledgment  is  not  necessary  in  the 
case  of  a  rdease  by  a  married  woman  of  a 
power  coupled  with  an  interest  is  not  well 
founded.  At  any  rate  it  has  no  applica- 
tion here,  for  the  lady  has  no  interest  in 
the  property  after  her  death  that  could  be 
affected  by  the  release. 

R,  J.  Poflrker,  for  the  trustees  of  the 
settlement. — Mrs.  Hemphill  is  restrained 
from  anticipating  her  life  interest.  In 
the  Fines  and  Recoveries  Act,  1833  (3  k 
4  Will.  4.  c.  74),  there  is  no  express  pro- 
vision as  to  incapacity  arising  from 
such  a  restraint.  The  Irish  Fines  and 
Recoveries  Act  (4  &  6  Will.  4.  c.  92), 
s.  69,  does  contain  ituch  a  provision,  and 
it  has  been  held  under  that  Act  that  a 
restraint  on  anticipation  of  the  life 
interest  would  not  prevent  the  release  of 
a  power — Heath  v.  Widcham  [isso].* 

[He  also  referred  to  Raggett  v.  Meta 
[1846],*  Onahv)^  In  re ;  Plowden  v.  Gay- 
ford  [1888],^  and  Davenport^  In  re  ;  Tvmer 
V.  King  [l894].*] 

RHghy  for  Mrs.  Hemphill,  submitted  to 
the  Court. 

Stirling,  J. — It  seems  to  me  that  the 
present  case  is  within  the  words  of  sec- 
tion 52  ^  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  and  I  can  see  no 
sufficient  ground  for  deciding  that  the 
Legislature  did  not  mean  what  it  said.  If 
it  is  necessary  for  me  to  add  anything 
more,  I  can  only  say  that  I  concur  with 
the  reasoning  in  the  passage  in  FarweU 
on  Powers  (2nd  ed.),  p.  18,  which  was 
cited  to  me,  without  repeating  it.  I  hold 
that  the  release  is  good. 

Solicitors — Claade  S.  Lermittc  ;  Crowders, 
Vizard  &  Oldham,  agents  for  Ticehorst  & 
Sons,  Cheltenham. 

[Reported  hy  W,  A.  G.  WooM,  Ei^n 
Rarritter-  at- Law, 


(2)  5  L.  R.  Ir.  285. 

(3)  16  L.J.  Ch.  262;  1  Ph.  627;  affirming 
lSL.J.Ch.  228;  1  Coll  138. 

(4)  67  L.  J.  Ch.  940;  89  Ch.  D.  622. 
(6)  64  L.  J.  Ch.  262  ;  [1895]  1  Ch.  361. 
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April  25.  i      SMART  i;.  TAYLOE. 

WtU^Emdue—CimiingmU  Gi/t^In- 
iermediate  Ineotne. 

The  tsiiator  made  a  reMuary  gift  in 
truH  for  aU  the  children  of  his  eister  who 
being  eons  should  attain  the  age  of  twenty- 
one  years f  or  being  daughters  should  attain 
that  age,  or  marry  under  that  age^  in  equal 
shares^  and  if  there  should  be  xml/y  one  swih 
child,  the  whole  to  be  in  trust  for  thcU  one 
child ;  and  in  the  event  of  his  sister  not 
halving  any  children  or  Mid  who  should 
attain  a  vested  interest  thefn  over.  The 
sister  had  never  had  any  children  who 
lived  m^ore  than  a  few  hours,  and  was 
forty-six  years  of  age: — Held,  that  the 
gift  carried  with  it  the  intermediate  in- 
come, and  that  the  income  undisposed  of 
must  be  accumulated  for  twenty-one  years 
from  the  testator^s  death,  or  until  the  fund 
became  divisible. 

Love,  In  re ;  Green  v.  Tribe  (47  L.  J, 
Ch.  783),  dissented  from  on  this  point. 

The  testator  by  his  will  dated  April  6, 
19C0,  after  appointing  the  plaintiffs  exe- 
cutors and  trustees  thereof,  and  giving 
divers  specific  and  pecuniary  bequests, 
made  a  residuary  devise  and  bequest  to 
his  trustees  upon  trust  for  sale  and  con- 
version, and  after  payment  thereout,  and 
with  and  out  of  his  ready  money,  of  his 
funeral  and  testamentary  expenses  and 
debts,  and  of  certain  legacies  thereinbefore 
mentioned,  at  the  discretion  of  his  trustees 
to  invest  the  residue  of  the  said  moneys, 
with  power  for  his  trustees  from  time  to 
time,  at  such  discretion  as  aforesaid,  to 
vary  such  investments,  and  in  the  event 
(which  happened)  of  the  testator  not 
leaving  any  child  or  chOdren  who  should 
attain  a  vested  interest  in  the  residuary 
trust  funds,  he  directed  his  trustees  to 
hold  the  residuary  trust  funds  in  trust  to 
pay  thereout  certain  further  pecuniary 
legacies,  and  to  set  apart  two  funds,  and 
oiade  the  following  provision  :  "  And  my 
trustees  shall  stand  possessed  of  the  re- 
mainder of  the  residuary  trust  funds,  and 
also  of  the  said  appropriated  funds  (sub- 
ject as  aforesaid).  In  trust  for  all  the 
children  of  my  said  sister,  Mary  Ann 


Smart,  who  being  sons  shall  attain  thef 
age  of  21  years,  or  being  daughters  shall 
attain  that  age,  or  marry  under  that  age, 
in  equal  shares,  and  if  there  shall  be  only 
one  such  child  the  whole  to  be  in  trust  for 
that  one  child ;  And  in  the  event  of  my 
said  sister  Mary  Ann  Smart  not  leaving 
any  children  or  child  who  shall  attain  a 
vested  interest  in  the  remainder  of  the 
residuary  trust  funds  as  aforesaid,  then, 
and  in  such  case  I  direct  my  trustees  to 
hold  the  same  funds  In  trust,  as  to  two 
third  parts  or  shares  thereof,  to  be  equally 
divided  between  all  the  children  of  the 
said  John  Taylor,  on  their  respectively 
attaining  the  age  of  21,  And  as  to  the 
remaining  one-third  part  or  share  thereof, 
for  the  said  Percy  Henry  Richard  Beasley 
on  his  attaining  the  age  of  21  years." 

The  testator  died  on  April  11,  1900^ 
without  having  revoked  or  altered  his 
will,  which  was  proved  by  the  plaintiffs 
on  September  26,  1900. 

M.  A.  Smart  (who  was  a  defendant) 
was  forty-six  years  of  age.  She  wa^ 
married  to  the  first-named  plaintiff  and 
had  never  had  any  child  who  lived  more 
than  a  few  hours.  At  the  death  of  thd 
testator  there  were  four  children  only  of 
John  Taylor.  They  had  all  attained  the 
age  of  twenty-one  years,  and  were  also 
defendants  to  the  summons.  P.  H.  R. 
Beasley  was  of  about  the  age  of  nineteen 
years,  and  was  also  a  defendant.  The 
testator's  widow  was  also  a  defendant. 

The  defendant  M.  A.  Smart  was 
heiress-at-law  and  sole  next-of-kin  of  the 
testator. 

The  trustees  commenced  the  present  pro- 
ceedings to  have  the  following  question  de« 
termined :  Whether  during  the  period  which 
might  elapse  before  the  said  Mary  Ana 
Smart  died,  or  had  a  child,  or  until  the 
expiration  of  twenty-one  years  from  the 
death  of  the  testator,  the  income  of  so 
much  of  the  proceeds  of  sale  of  the  tes- 
tator's real  and  personal  estate  as  was  not 
required  for  providing  for  the  settled  and 
other  pecuniary  l^acies  bequeathed  by 
him  ought  to  be  accumulated  for  the 
benefit  of  the  pereions  or  person  who  might 
ultimately  become  entitled  to  such  pro- 
ceeds under  the  trusts  of  the  said  will,  or 
whether  there  was  an  intestacy  as  ttf 
such  income  during  the  period  aforesaid^ 
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or  during  any  other  and  what  period,  and 
in  that  case  whether  such  income,  so  &r  as 
it  arose  from- the  proceeds  of  sale  of  real 
estate  belonged  to  the  heir-at-law  of  the 
said  testator,  and  so  fiur  as  it  arose  from 
personal  estate  belonged  to  the  statutory 
nezt-of-kin  of  the  said  testator. 

P.  B,  Lambert,  for  the  plaintiffs. 

W.  C.  Druoe,  for  the  defendants,  the 
testator's  widow  and  M.  A.  Smart. — 
There  can  be  no  accumulation.  There  is 
no  ascertained  person  for  whose  benefit 
the  accumulation  is  to  be  made,  and  there 
are  two  periods  during  which  accumula- 
tion may  be  made,  either  of  which  is  con- 
sistent with  the  will.  The  case  is  con- 
cluded by  Love,  In  re;  Green  v.  Tribe 
[1878].* 

[Bieference  was  also  made  to  Genery 
V.  Fitzgerald  [1822],'  Hodgson  v. 
Beetive  {Lord)  [i863],^  and  Towneend^s 
Estate,  In  re;  Toumeend  v.  Toumeend 
[1886].^] 

J.  Gatey,  for  the  remaining  defendants, 
was  not  called  upon  to  argue. 

Oozsns-Habdt,  J.— -In  this  case  I  think 
there  must  be  an  accumulation  for  twenty- 
one  years  from  the  testator's  death,  or 
until  that  event  happens  upon  which  the 
fund  becomes  divisible.  I  do  not  under- 
stand the  principle  upon  which  Mr. 
Justice  Fry  in  Love,  In  re;  Green  v. 
Trtbe,^  held,  first  that  there  was.  an 
acceleration,  and  next  that  there  was  an 
intestacy.  Of  course  if  there  was  no 
acceleration  the  case  is  perfectly  clear.  I 
confess  I  doubt,  from  a  perusal  of  the 
short  note  in  the  Weekly  Reporter  which  I 
have  of  the  judgment,  whether  the  re- 
porter correctly  caught  what  the  learned 
Judge  intended  to  convey.  Since  Hodg- 
son V.  Beotive  {Lord),*  and  I  think  for  a 
long  period  before  that  decision,  it  has 
been  settled  law  that  a  gift  of  personalty 
contingently  to  a  class  carries  with  it  the 
intermediate  income  not  disposed  of. 
Originally  it  carried  with  it  the  inter- 
mediate income  during  the  whole  period 

(1)  47  L.  J.   Cb.   783;  ^7  W.  R.  39;  also 
reported,  but  not  on  this  point,  9  Ch.  D.  231. 

(2)  Jacob,  468. 

(3)  32  L.  J.  Ch.  489 ;  1  H.  de  M.  876.    On 
appeal :  33  L.  J.  Cb.  601 ;  10  H.L.  C.  656. 

(4)  66  L.  J.  Ch.  227    34  Ch.  D.  357. 


allowed  for  the  suspension  of  vesting,  a 
period  which  has  since  been  shortened  by 
the  Accumulation  Act,  1800.  All  that  I 
can  do  now  is  to  declare  that  during  the 
period  which  may  elapse  before  Maiy 
Ann  Smart  shall  die,  or  have  a  child,  or 
until  the  expiration  of  twenty-one  years 
from  the  death  of  the  testator,  the  inoome 
of  so  much  of  the  proceeds  of  sale  of  the 
testator's  real  and  personal  estate  as  shall 
not  be  required  for  providing  for  the 
settled  and  other  pecuniary  legacies  be- 
queathed by  him  ought  to  be  accumulated. 

Solicitors — Hnntington  &.  Leaf,  agents  for  Clay 
k.  Atkins,  Nnneaton,  for  aU  parties. 

[^Reported  hy  A,  E,  JfamddU,  E»f^ 
Barritter-at'Lam, 


[IN  THE  COURT  OP  APPKAL.] 
Collins,  L.  J.  ^ 

April  23.     ; 

Partnership — Books  of  Account^Right 
of  Partners  to  Inspection  by  an  Agen^ 
Partnership  Aet,  1890  (53  dt  54  r«o<.c39)» 
s.  24,  sub-s.  9. 

I%d  ordinary  right  of  inspection  of  part- 
nership books  conferred  on  a  partner  hy 
articles  of  partnership,  or  under  the  Part- 
nership Act,  1890,  s.  24,  sub'S.  d,fnayhe 
exercised  by  an  agent  to  whom  nopermel 
objection  can  he  made,  as  well  as  personalfy. 

Appeal  from  Joyce,  J. 

The  plaintififs  and  defendants  carried  oa 
business  in  partnership  as  brewers  at  the 
Aberberg  Brewery,  in  the  county  of 
Monmouth.  The  articles  of  partnwship 
were  dated  July  4, 1893,  and  the  partner- 
ship was  to  continue  until  July  1, 1903. 
Under  the  articles  the  plainti£&,  who 
were  a  clergyman,  two  doctors,  and  a 
married  woman,  were  collectively  entitled 
to  one-fourth  of  the  partnership  capkai 
and  profits  of  the  business.  The  clergy- 
man was  permanently  resident  in  Canada. 
The  defendants  were  the  managing  part- 
ners of  the  firm. 

The  articles  contained  ample  promons 
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as  to  the  powers  snd  duties  of  the  man- 
aging partners,  and  clause  16  was  as 
follows :  *'  Proper  books  of  account  shall 
be  kept  by  the  managing  partners  for  the 
time  being,  in  which  all  transactions 
relating  to  the  partnership  business  shall 
be  duly  entered,  and  such  books  together 
with  all  bills,  letters,  and  other  writings 
which  shall  from  time  to  time  concern  the 
said  partnership  business  shall  be  kept  at 
the  counting-house  of  the  partnership, 
and  each  of  the  partners  shall  have  free 
access  to  and  liberty  to  examine  and  copy 
or  take  extracts  from  any  of  the  books 
and  writings  of  the  partnership  at  all 
reasonable  times."  ^ 

In  March,  1900,  negotiations  were 
entered  into  between  the  partners  for  the 
purchase  of  the  plaintiffs'  interests  in  the 
business.  The  plaintiffs  were  desirous  of 
appointing  a  competent  man  to  inspect 
the  partnership  lx)oks  and  assets  of  the 
firm  with  a  view  to  advising  them  as  to 
the  value  of  their  share  and  interest  in 
the  business.  The  man  proposed  was  an 
accountant,  a  member  of  a  firm  of  hotel 
auctioneers  and  valuers.  The  defendants 
objected  to  any  inspection  of  the  books, 
dec.,  except  by  the  partners  themselves ; 
but  offered  to  allow  the  auditors  of  the 
firm  to  make  a  special  inspection  of  the 
books  and  to  report  the  result  of  that 
inspection  to  the  plaintiffs,  who  could 
then  place  the  report  before  any  valuers 
they  chose  for  the  purpose  of  being  ad- 
vised as  to  the  value  of  their  interest. 

This  offer  the  plaintiffs  declined  to 
accept,  and  commenced  this  action  for  the 
enforcement  of  their  legal  rights.  They 
moved  in  the  action  for  an  order  to  re- 
strain the  defendants  from  preventing  or 
interfering  with  the  examination  or  inves- 
tigation by  the  named  valuer  of  the  books 
of  account,  bills,  and  other  writings  kept 
by  the  defendants  as  the  managing  part- 
ners of  the  business  of  brewers  carried  on 
at  the  Aberberg  Brewery  in  the  county 
of  Monmouth,  under  the  articles  of  part- 
nership in  the  writ  mentiolied. 

(1)  The  Partnership  Act,  1S90,  s.  24,  aub-s.  9, 
provides:  '<The  partnership  books  are  to  be 
kept  at  the  place  of  basiness  of  the  partnership 
(or  the  principal  place,  if  there  is  more  than 
one),  and  every  partner  may,  when  he  thinks 
fit,  have  access  to  and  inspect  and  copy  any  of 
them." 


Joyce,  J.,  refused  the  application,  and 
the  plaintiffs  appealed. 

Younger^  K.C.^  and  ChiM^  for  the 
appellants. — The  right  of  inspection  con- 
ferred on  a  partner  by  clause  16,  which 
is  substantially  the  same  as  section  24, 
sub-section  9  of  the  Partnership  Act, 
1890,^  is  not  limited  to  personal  inspec- 
tion. It  is  an  unlimited  and  unqualified 
right,  which  may  be  exercised  fairly 
through  any  agent  to  whom  no  personid 
objection  can  be  taken.  To  confine  the 
right  to  personal  inspection  would  in  the 
present  case — as  in  many  others,  such  as 
physical  incapacity  or  the  like — be  to 
render  it  nugatory.  The  point  does  not 
appear  to  be  the  subject  of  express  deci- 
sion, but  we  rely  on  Brown  v.  Perkina 
tl843]  '  and  DadiwM  v.  Jaoobs  [lSS7].' 
!he  partnership  books  are  as  much  the 
property  of  one  partner  as  of  another — 
per  Lord  Halsbury,  L.O.,  and  Lindley, 
L.J.,  and  on  appeal  to  the  House  of  Lords 
per  Lord  Davey,  in  Trego  v.  Hunt  [1895].* 
The  only  authority  which  can  be  cited 
against  us  is  a  diaium  of  the  President 
(Lord  Colonsay)  in  the  Scotch  case  of 
Cameron  v.  MoMurray  [l855],^  who  says, 
'*  it  id  not  the  privilege  of  a  partner  to 
introduce  a  stranger  to  examine  the 
books  " ;  but  that  observation  of  the  Presi- 
dent was  not  approved  by  the  other  mem- 
bers of  the  Court,  and  the  actual  decision 
is  in  our  favour.  It  is  settled  that  under 
the  Companies  Act,  1862,  s.  43,  a  share- 
holder may  inspect  the  register  of  mort- . 
Eby  an  agent — Credit  Co.,  In  re 
,^  and  Nelson  v.  Anglo-American 
Mortgage  Agency  Co,  [i896]  ^ — and 
it  is  equally  settled  that  a  right  to  inspect 
carries  with  it  a  right  to  take  copies — 
Mutter  V.  Eaetem  and  Midlands  Bailway 
[]888]^  and  Nelson  v.  Anglo-American 
Land  CoJ  The  principle  of  these  decisions 
is  that  otherwise  the  right  of  inspection 
would  not  give  all  that  it  was  intended  to 
give,  and  the  same  principle  applies  here. 

(2)  2  Hare,  540. 

(3)  56  L.  J.  Cb.  238 ;  34  Ch.  D.  278. 

(4)  64  L.  J.  Gb.  392,  396;  [1895]  1  Ch.  462» 
471.  472 ;  66  L.  J.  Ch.  1, 11 ;  [1896]  A.O.  7,  26. 

(5)  17  Ct.  of  Sess.  Cas.  (2nd  ser.)  1142. 

(6)  48  L.  J.  Ch.  221 ;  11  Ch.  D.  256. 

(7)  66  L.  J.  Ch.  112;  [1897]  1  Ch.  130. 
C8)  57  L.  J.  Ch.  615;  38  Ch.  D.  92. 
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Hughes^  K.Cj  and  George  Cave,  for  the 
respondents. — Apart  from  special  agree* 
ment,  no  partner  has  a  right  to  send  a 
stranger  to  inspect  the  partnership  books* 
and  no  such  right  exists  under  article  16 
of  these  articles  or  under  section  24,  sub- 
section 9  of  the  Partnership  Act,  1890.' 
The  word  ''  partner  "  in  each  case  means 
partner,  and  nothing  more,  on  the  prin- 
ciple of  Expreano  unitia  eat  eoDclusio 
aUeriue.  Section  31  of  the  Partnership 
Act,  1890,  prohibits  an  assignee  of  a 
partner's  share  from  seeing  the  books; 
but  if  the  argument  for  the  appellants  is 
sound,  this  can  always  be  evaded  by 
appointing  the  assignee  the  agent  to  in- 
spect on  the  assignor's  behalf.  There  is 
no  direct  authority  in  support  of  the 
appellants'  contention.  The  nearest  au- 
thority is  the  dictum  of  the  President 
(Lord  Golonsay )  in  Ccmieron  v.  Mc  Murray y^ 
which  is  in  our  favour ;  and  see  LvncUey  <m 
Pwrtnerahip  (6th  ed.  1893),  p.  794 ;  (5th  ed. 
1891),  Supplement,  p.  69.  Broum  v. 
Perkins  ^  was  a  case  of  litigation,  and  is 
therefore  distinguishable.  We  admit  that 
where  inspection  is  sought  in  an  action, 
as  ancillary  to  other  relief  claimed  in  the 
action,  the  practice  is  to  allow  inspection 
by  an  agent;  but  that  is  because  the 
Court  has  control  over  the  agent,  and  the 
practice  is  an  exception  &om  the  general 
rule — WiUicmu  v.  Prince  of  Wales  Life  As- 
surance Co.  [1857]  ^  and  Dadswell  v.  Jaccibs? 
where  Cotton,  L.  J.,  draws  the  distinction 
between  inspection  for  the  purposes  of 
the  action  and  inspection  for  any  purpose. 
In  the  present  case  the  action  is  brought 
for  inspection  only,  and  the  appellants' 
case  must  be  that  they  have  a  right  to 
inspect  by  an  agent  outside  and  inde- 
pendently of  any  relief  claimed  in  an 
action.  As  to  Credit  Co.,  In  re,^  that 
was  a  company  caoe,  which  is  distinguish- 
able from  partnership ;  and  in  West  Devon 
Great  Consols  Mine,  In  re  [l884],^°  per 
Cotton,  L.J.,  the  order  of  the  Court  of 
Appeal  appears  to  have  been  that  under 
the  Stannaries  Act  a  shareholder  could 
only  inspect  personally.  It  is  suggested 
on  behalf  of  the  appellants  that  a  per- 
sonal inspection  by  them  would  be  value- 
less, but  if  our  argument  is  right  as  to 

(9)  28  Beav.  338. 
(10)  27  Ch.  D.  106. 


the  general  rule,  it  is  for  the  partner  in 
such  cases  to  expressly  stipulate  for  a 
right  to  omploy  an  agent. 

Younger,  K.C.,  in  reply. — ^The  agent  in 
this  case  will  sign  the  Registrar's  book 
embodying  the  undertaking  offered,,  which 
removes  any  objection  founded  upon  the 
Court  having  no  control  over  the  agent. 
The  observation  of  Cotton^  LJT.,  in  West 
Devon  Great  Consols  Mine,  In  re,^^  is  a 
dictum  only,  and  the  point  was  apparently 
of  no  importance  in  that  case. 

Collins,  L.J.,  read  the  terms  of  the 
notice  of  motion  and  article  16  of  the 
articles  of  partnership  and  stated  the 
relative  positions  in  which  the  plaintiffs 
and  defendants  stood,  and  continued: 
The  question  arises  whether  the  sleeping 
partners  have  a  right  to  claim  inspection 
by  some  person  other  than  themselvesr-^ 
that  person  being  a  person  to  whom  the  de- 
fendants can  have  no  reasonable  objectioD. 
Mr.  Justice  Joyce  has  held  that  article  16 
of  the  partnei^hip  articles  does  not  give 
the  sleeping  partners  any  right  to  inspect 
by  any  person  other  than  themselves, 
that  it  is  a  personal  right  not  carrying 
with  it  any  right  to  name  an  agent  for 
the  purpose  of  inspection.  That  article 
is  practically,  although  not  identically,  in 
the  terms  of  sub-section  9  of  section  24 
of  the  Partnership  Act,  1890.  Now  Mr. 
Justice  Joyce  in  his  short  judgment  de&ls 
with  the  matter  as  one  entirely  free  from 
authority.  He  says  that  there  is  no  au- 
thority in  fisLVOur  of  the  plaintifl&'  conten- 
tion, and  he  also,  I  think,  says  that  there 
is  no  authority  against  it.  There  was  one 
case  cited  before  him  in  which  a  dictum 
of  the  Lord  President  in  a  Scotch  case  was 
said  to  be  adverse  to  the  plaintiffs'  conten- 
tion, but  if  that  dictum  is  really  adverse 
Mr.  Justice  Joyce  does  not  appear  to  have 
considered  it,  or  certainly  not  to  have 
treated  it  as  adverse,  because  he  treats 
the  matter  as  res  vrUegra  so  &r  as  an- 
thority  is  concerned,  and  therefore  it  is 
to  be  approached  on  principle  and  dealt 
with  as  a  question  of  principle. 

That  being  so,  in  trying  to  oonstme 
them  I  think  that  article  16  of  the  part- 
nership deed  and  section  24,  sab-sec- 
tion 9  of  the  Partnership  Act,  1890,  are 
practically  on  all-fours ;  and  I  ask  xnyseli^ 
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What  is  the  object  with  which  this  right 
or  permission  or  privilege  is  given  to  each 
of  the  partners  in  a  partnership  ?  Surely 
it  is  to  enable  the  partners  to  ascertain  the . 
position  of  the  partnership.  The  partner- 
ship is  their  business ;  the  books  are 
their  own  books,  and  each  partner  has  a 
light  to  the  books,  though,  of  course,  that 
right  is  qualified  and  regulated  bj  the 
corresponding  rights  of  the  other  mem- 
bers of  the  partnership;  but  the  books 
which  are  desired  to  be  inspected,  and  the 
books  which  they  have  the  right  to  in- 
spect, are  their  own  books.  For  what 
purpose,  then,  is  this  provision  in  article  16 
made?  It  must  be  that  the  partners 
may  inform  themselves  of  the  position  of 
the  partnership.  Now,  it  is  said  that 
because  there  is  not  an  express  provision 
either  in  the  articles  or  in  the  Act  of 
Parliament  enabling  the  partners  in  terms 
to  inspect  by  the  agency  of  somebody 
elae,  that  amounts  to  an  exclusion  of 
any  such  right.  I  ask  again,  How  are  we 
to  arrive  at  the  view  that  there  is  any 
such  exclusion?  What  is  there  upon 
which  to  found  the  presumption  that 
there  is  an  exclusion  ? — for  there  is  cer- 
tainly no  express  exclusion.  If  it  is  to 
be  implied,  it  must  be  because  the  word 
"  agent "  has  not  been  used.  If  I  were 
dealing  with  a  matter  that  was  not  part- 
nership, I  should  say  thsit  prima  facie  the 
permission  accorded  to  a  particular  per- 
son is  accorded  to  him  or  his  agents.  If 
the  object  is  to  enable  him  to  effectively 
use  the  objects  secured,  and  if  such  effec- 
tive user  involves  the  use  of  means  to 
that  end — for  instance,  if  he  is  a  near- 
sighted man  the  use  of  spectacles,  or  if 
he  is  a  man  who  cannot  see  at  all,  the 
use  of  another  person's  eyes  instead  of  his 
own,  or  if  he  is  a  man  empowered  to 
take  copies  and  he  cannot  write,  having 
lost  his  hands,  the  use  of  another  person's 
hands — I  should  say  that  prima  facie  the 
permission  to  do  a  thing  carries  with  it  a 
right  to  use  the  necessary  instrument  to 
prevent  that  right  which  is  conferred  from 
being  rendered  ineffective  according  to 
the  nature  of  the  relations  of  the  persons 
to  and  against  whom  it  is  given  ;  and  we 
are  not  bound  to  infer  that  the  right 
must  be  limited  in  any  other  way.  Now, 
do  I  find  anything  to  suggest  a  limitation 


in  the  fact  that  the  books  that  are  to  be 
inspected  are  the  books  of  the  partner- 
ship? It  seems  to  me  that  there  is 
nothing  whatever  in  the  fact  that  a  man 
is  a  partner  which  would  narrow  the 
prima  facie  right  to  use  to  the  full 
extent  the  privilege  that  is  accorded.  To 
hold  the  other  view  would  be  to  say  that, 
while  all  the  partners  ought  to  be  on  an 
equal  footing  and  that  all  ought  to  have 
equal  opportunities  of  informing  them- 
selves from  time  to  time  of  the  partner- 
ship affairs,  yet  if  it  should  happen 
that  some  members  of  that  partnership, 
either  from  mental  infirmity  or  from 
want  of  experience  in  the  particular 
business  or  from  physical  incapacity, 
were  unable  to  avail  themselves  of  it 
personally,  they  shall  cease  to  be  on 
equal  terms  with  the  other  partners,  and 
be  debarred  from  using  the  only  means 
by  which  they  could  put  themselves  in  a 
position  of  equality  and  gain  that  inform- 
ation which  ia  absolutely  essential  that 
they  should  possess  in  order  to  be  in  that 
position.  I  cannot  believe  that  any  Act 
of  Parliament  whatever  could  have  been 
intended  to  bring  about  such  a  result^ 
and  I  certainly  cannot  agree  that  persons 
could  have  intended  to  curtail  their  rights 
in  such  a  way.  It  seems  to  me  that,  so 
far  from  the  presumption  being  against 
such  a  right  being  intended  to  be  given, 
the  presumption  is  the  other  way,  and 
that  the  burden  is  on  those  who  deny  the 
right  claimed  to  point  to  words  suggest- 
ing such  a  limitation.  That  appears  to 
me  to  be  the  position,  looking  at  the 
thing  a  priori  from  the  mere  common- 
sense  point  of  view,  without  considering 
the  authorities  on  the  subject.  There  is, 
of  course,  a  natural  and  common-sense 
limitation  of  such  a  right  of  inspection. 
That  which  is  sought  to  be  inspected  is 
the  books  and  documents  in  which  all  are 
interested,  and  it  cannot  be  used  in  such 
a  way  as  to  curtail  the  rights  or  prejudice 
the  position  of  the  other  partners.  They 
are  all  entitled  to  inspect,  but  one 
partner  cannot  assert  his  right  ii^  deroga-. 
tion  of  the  others.  But  the  interests  of 
the  others  can  be  abundantly  safeguarded 
by  putting  a  limitation  upon  the  par- 
ticular agency  which  the  inspecting  part- 
ners   desire    to    employ,      llie    person 
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employed  must  be  a  person  to  whom  no 
reasonable  objection  can  be  taken,  and  the 
purpose  for  which  he  intends  to  use  the 
inspection  must  be  one  consistent  with 
the  main  purposes  and  well-being  of  the 
whole  of  the  partnership.  That  is  easy 
of  application,  and  nobody  suggests  that 
there  is  any  personal  objection  whatever 
to  the  gentleman  named  in  this  case  to 
conduct  the  inspection,  and  the  parties  are 
willing  to  accept  him,  and  the  Court  of 
course  would  be  ready  to  impose  a  fetter 
upon  the  user  by  that  person  of  the  in- 
formation which  he  gains  in  that  way. 

Now  having  said  so  much  as  to  the  a 
priori  position  on  principle,  I  desire  to 
consider  shortly  how  far  there  is  authority 
on  the  matter.  It  seems  to  me  that  if  the 
case  has  not  been  in  terms  decided,  the 
principle  that  underUes  it  has  been 
assumed  in  more  than  one  case.  So  fkr 
from  the  point  being  free  from  authority, 
it  seems  to  me  that  there  is  real  authority 
in  the  matter  which  is  all  in  favour  of  the 
position  which  I  have  indicated.  The 
first  case  cited  by  counsel  for  the  appel- 
lants, which  seems  to  me  to  have  a  very 
direct  bearing  upon  the  point,  is  Brown 
V.  Perkins,^  decided  by  Vice-Ohaneellor 
Wigram.  The  facts  of  that  case  are  very 
short.  Brown  and  Perkins  were  solicitors 
in  partnership  at  MerthyrTydvil.  Brown 
died,  and  his  representatives  filed  a  bill 
against  the  surviving  partner  for  an 
account ;  and  an  answer  being  put  in,  the 
plaintitfs  moved  for  the  production  of  the 
papers  admitted  in  the  answer  of  the 
defendant  to  be  in  his  possession  and 
material  to  the  account.  The  defendant 
stated  that  many  of  the  papers  referred  to 
related  to  the  business  of  the  clients  of 
himself  and  his  late  partner,  and  concerned 
matters  in  which  they  had  been  entrusted 
in  their  professional  character  in  secrecy 
and  confidence,  and  that  the  disclosure  of 
such  matters  to  the  solicitor  to  the  plain- 
tiffs, who  practised  in  the  same  town  and 
neighbourhood,  might  be  prejudicial  to 
such  clients,  and  would  be  a  breach  of 
duty  towards  them,  and  that  in  several 
of  such  matters  the  solicitor  of  the  plain- 
tiffs was  employed  adversely  in  his  pro- 
fessional character  for  other  persons. 
Then  the  Vice-Chancellor  says :  '*  The 
partners  themselves,   if  they  had    been 


both  living,  and  the  question  of  account 
had  arisen  between  them,  would    both 
have  been  entitled  to  seethe  papers  which 
are  part  of  the  materials  for  taking  the 
account ;  and  it  must,  I  think,  follow  that 
either  of  the  partners  might  have  em- 
ployed a  competent  agent  for  the  purpose 
of  ezaminiog  the  papers  on  his  behalf. 
If  this  be  not  so,  no  solicitor  can  employ 
another  person  to  assist  in  the  settlement 
of  his  partnership  accounts,  without  sub- 
mitting to  have  such  accounts  taken  in  an 
insufficient  manner.   In  this  case,  I  should 
think  it  would  be  a  reasonable  course  for 
the  papers  to  be  inspected  by  some  dis- 
interested person, — such  as  a  town  soli- 
citor, or  one  not  practising  in  the  neigh- 
bourhood of  these  parties :  bat  such  an 
arrangement,  if  made,  must  be  by  consent.'' 
Now  the  comment  that  has  been  made  on 
this  case  is  that  that  waA  an  inspection  in 
litigation,  and  that  it  was  ancillary  to  the 
main  purpose  of  the  litigation  and  not  of 
itself  the  main  purpose,  and  that  that  is 
a  sufficient    distinction    to    prevent  the 
authority  from  having  any  bearing  upon 
this  discussion.     I  take  exception  to  that 
on  two  points.     First  of  all,  I  say  that  it 
is  an  authority  not  limited  to  the  rights 
of  the  parties  in  litigation,  because  it  seems 
to  me  that  the  Vice-Chancellor  puts  it  as 
an  a  fortiori  case.     He  tries  the  rights  of 
the  parties  as  if  there  had  been  no  litiga- 
tion.    He  stated  what  would  have  been 
the  rights  of  those  two  parties  if  they  had 
been  alive,  and  not,  as  I  read  it,  in  a  con- 
tentious suit  for  an  account,  but  as  if 
the  one  demanded  an  account  from  the 
other  without  litigation.   What  he  says  is 
that  they  would  have  been   entitled  to 
examine  the  books,  and  for  that  purpose 
to    have  employed   a   competent  agent. 
Therefore  it  seems  to  me  that  it  is  an 
expression    of    opinion     of    the    Yioe- 
Chancellor  in  a  case  outside  litigation. 
But  secondly,  even  if  it  is  limited  to  liti- 
gation, I  do  not  myself  see  that  that  is  a 
very  significant  observation  in  this  case. 
For  w^t  is  the  meaning  of  granting  it  in 
litigation  f    The  Courts  have  got  to  make 
up  their  minds  whether  or  not  it  is  a  case 
in  which  the  party  asking  it  should  have 
inspection.     That    is    the    point   to  be 
decided.     When  we  have  once  arrived  at 
the  conclusion  that  he  ought   to  have 
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inspeotioni  then  we  are  in  the  same 
position  as  we  are  now,  unless  the  partner- 
ship deed  or  the  nature  of  its  conditions 
native  it.  We  are  in  the  position  that 
the  person  asking  for  it  has  a  right  of 
inspection.  That  is  all  that  is  decided  in 
the  litigation.  Having  decided  that  he 
has  a  right  to  inspection,  how  is  it  effec- 
tively to  be  given  ?  There  is  none  the  less 
necessity  for  its  being  effective  if  it  is  taken 
under  a  privateagreement  than  there  would 
be  if  it  is  given  as  the  result  of  litigation. 
When  once  you  have  construed  the  private 
agreement  and  desire  to  give  effective 
ini^pection,  then  you  give  it  exactly  on  the 
same  principle  and  by  the  same  standard 
as  in  the  case  of  litigation.  If  it  is  only 
effective  as  the  result  of  litigation  by 
introducing  third  persons,  so  equally  it  is 
only  effective  by  the  same  process  where 
it  is  given  under  a  private  agreement. 
The  next  authority  cited — DadsweU  v. 
Jacobs^ — although  not  decided  actually  on 
partnership,  seems  to  me  to  be  an  a  fortiori 
case.  The  headnote  is  this  :  "A  firm  of 
merchants  residing  abroad  brought  an 
action  against  their  agent  in  this  country, 
claiming  production  of  the  documents  relat- 
ing to  their  business  to  a  person  appointed 
by  them  for  that  purpose.  The  defendant 
put  in  a  defence  stating  that  the  person 
appointed  by  the  plaintiffs  was  a  clerk  in 
a  rival  and  unfiriendly  house  of  business, 
for  which  reason  he  objected  to  produce 
the  documents  to  him,  but  that  he  was 
willing  to  produce  them  to  any  proper 
person.  The  plaintiffs  moved,  under 
Order  XXV.  rule  4,  to  strike  out  the 
defence : — Held  (affirming  the  decision  of 
Ohitty,  J.),  that  although  a  principal  had 
a  general  right  to  the  production  of  docu- 
ments in  the  hands  of  his  agent  to  any 
person  appointed  by  him,  he  cannot  insist 
on  their  being  produced  to  an  improper 
person;  and  therefore  the  defence  dis- 
closed a  reasonable  answer  to  the  claim." 
In  delivering  judgment,.  Lord  Justice 
Gotton  says :  ''  The  plaintiffs  are  abroad, 
and  of  course  it  was  the  duty  of  the  de- 
fendant, as  agent,  to  produce  to  the  prin- 
cipals any  accounts  that  were  kept  for 
them;  and  where  the  principal  is  abroad, 
in  my  opinion  the  agent  is  bound  to  pro- 
duce to  any  properly  appointed  agent  of 
the  princijfMd  any  books  of  account  kept 


for  the  principal.*'  It  is  said  that  the 
present  case  is  one  of  partners,  and  that 
that  case  was  one  of  agency ;  but  part- 
nership is  only  one  division  of  the  law  of 
agency.  A  partner  is  the  principal,  but 
he  is  also  an  agent,  and  this  is  even  an 
a  fortiori  case.  If  the  right  to  inspection 
by  agents  exists  in  the  case  between  prin- 
cipal and  agent  it  seems  to  me  a  fortiori 
that  it  ought  to  exist  in  the  case  where 
the  relation  is  not  only  that  of  principal 
and  agent,  but  where  each  for  certain 
purposes  is  a  principal.  Therefore  it 
seems  to  me  that  that  is  an  authority  that 
in  the  absence  of  any  special  agreement 
there  arises  out  of  the  mere  relation  of 
principal  and  agent  the  right  to  inspection, 
and  that  inspection  can  be  carried  out 
where  the  circumstances  justify  it  by 
means  of  an  agent.  In  this  case  one  of 
the  parties  seeking  inspection  happens  to 
be  abroad ;  but  being  abroad  is  only  one 
particular  circumstance  shewing  that  that 
means  of  inspection  is  the  only  effective 
means.  It  does  not  exhaust  all  the  cases 
in  which  inspection  may  be  offered  to  the 
inspecting  agent.  Returning  to  DadsvM 
V.  Jacohs^^  Lord  Justice  Lindley  says, 
''No  doubt  the  principal  is  entitled  to 
come  and  see  the  books  if  he  likes,  and 
he  is  entitled  to  have  a  copy  of  them  sent 
by  the  agent  at  the  principal's  expense. 
There  is  no  controversy  about  that,  and  I 
am  not  at  all  prepared  to  deny  his  right 
to  have  the  books  inspected  by  a  person 
whom  the  Court  thinks  is  a  proper  person 
in  case  of  dispute  on  that  point."  So  that, 
although  the  plaintiffs  there  had  no  abso- 
lute and  unqualified  right  to  have  the 
books  inspected  by  any  one  they  liked — a 
claim  which  was  set  up  in  the  action — the 
Court,  by  holding  that  they  had  not  that 
right,  held  that  they  had  the  qualified  right 
of  inspection  by  somebody  else,  provided 
that  person  was  one  to  whom  no  reason- 
able objection  could  be  taken.  I  should 
have  said  earlier  that  the  contention  of 
the  respondents  in  the  present  case  ap- 
peared to  me  to  be  still  more  difficult  to 
support  in  view  of  the  fact  that  they  have 
to  concede  that  these  persons,  who  in 
their  view  are  debarred  from  inspecting 
by  a  third  person,  have  the  right  to  sit 
from  day  to  day  in  the  office  of  the  man- 
aging partners  and  make  full  copies  of  all 
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the  books,  and  when  they  have  done  that 
to  hand  them  over  to  the  very  person  to 
whom  the  right  of  inspection  is  denied. 
That  they  have  to  concede,  and  conceding 
that  they  say  they  may  do  in  that  round- 
about fashion  something  that  might  cause 
them  greater  mischief  than  if  it  was  done 
in  a  simple  fashion.    The  principle  upon 
which  this  right  rests  has  been  also  dis- 
cussed in  other  cases,  and  it  has  been 
distinctly  stated  where  the  question  has 
been  whether  the  right  to  inspect  involves 
the  right  to  take  copies.     That  has  been 
held  to  be  implied  in  the  right  to  inspect — 
and  why  ?     Because  the  inspection  is  not 
effective  in   the  sense  which  it  was  in- 
tended to  be  effective  unless  it  carries 
with    it  as  a  corollary  that    incidental 
right.     The  principle  is  fully  stated  in 
Nelson  V.  Anglo-American  Lcmd  Mortgage 
Agency  Co,^  where  Lord  Justice  Stirling 
refers  to  the  leading  case  of  Mutter  v. 
Eaatem   and  MioUande  Railway,^      The 
headnote  is  :  '*  The  right  of  a  creditor  or 
member  of   a  company  to  inspect    the 
register  of  mortgages  under  section  43  of 
the  Companies  Act,  1862,  includes  a  right 
to  take  copies  of  the  register."  The  learned 
Judge  says,  citing    from    Lord    Justice 
Lindley  in  MuUer  y.  Eastern  and  Midlands 
Railway,^  "  Parliament  having  conferred 
the   light    to  inspect,  the  Court  ought 
not  so  to  construe  the  statute  as  to  render 
the  right  conferred  illusory,  and  if  the 
Court  were  to  hold  that  in  such  a  case  as 
the  present  the  right  to  inspect  existed 
but  the  right  to  te^e  copies  did  not,  the 
Court  would  in  effect  be  rendering  the 
statute  of  no  avail."    Now  that,  I  think, 
is    very   material    upon  the  '  point  now 
before    the  Court.     The  right  conferred 
by   the   Act  of  Parliament,  which    was 
limited   merely  to  inspection,   was  held 
to     carry     with     it      the     means     to 
render  that  inspection  effectual.     Why  is 
that  principle  not  to  be  applied  in  the  case 
before  us  1     It  seems  to  me  that  on  the 
authority  of  these  cases  a  similar  principle 
can  be  and  ought  to  be    applied  here, 
unless  there  is  something  in  the  nature 
of  the  partnership  which  negatives  the 
right.     Otherwise  we  are  reading  into  the 
enabling  provisions  of  the  article  a  dis- 
abling exclusion  of  a  particular  mode  of 
utilising  the  right  conferred.      So  also 


with  the  decision  of  Yice-Chanoellor  Hall 
in  Credit  Co,,  In  re,^  where  he  held  that 
a  solicitor  was  entitled  to  inspect  under 
section  43  of  the  Companies  Act,  1862, 
although  that  right  in  terms  was  giveo  by 
the  section  only  to  creditors  or  members. 
He  says :  ''  As  regards  the  register  of 
mortgages,  I  am  of  opinion  that  there  baa 
been  a  refusal  by  the  company  to  alW  & 
shareholder  to  inspect  it,  though  it  has 
been  contended  that  there  was  no  refusal  to 
him  but  his  solicitor.     I   consider  that 
the  refusal  was  to  produce  to  the  appli- 
cant, and  that  there  was  no  ground  for 
that  refusal."     That  again  is  simply  an 
affirmation  of  the  same  principle  as  that 
which   Lord  Justice  Stirling  followed  in 
the  case  I  have  referred  to.     It  is  said 
that  these  cases  have  no  bearing  on  the 
discussion  because  they  are  cases  of  share- 
holders'and  ca^  of  statutory  enactments, 
and   so  forth.     It  seems  to  me  for  the 
reasons    I    have    given    that    they  are 
directly  in  point  as  to  what  is  to  be 
implied  by  a  permission  to  inspect,  decid- 
ing that  the  permission  covers  everjrthing 
necessary  to  make  it  effective.    That  is 
the  principle  followed ;  and  the  only  way 
those  cases  can  be  distinguished  is  not 
merely  by  saying  that  those  are  company 
cases  and  this  is  a  partnership  case,  but 
by  pointing  to  some  difference  between 
the  two — that  is  to  say,  that  because  this 
is  a  partnership  case  therefore  there  i» 
an  exclusion  for  which,  as  I  have  pointed 
out,  I  can  find  no  satisfactory  ground. 

One  other  case  was  very  properly  called 
to  our  attention  by  counsel  for  the  respon- 
dents. That  is  the  case  of  the  West  Devon 
Great  Console  Mine,  In  re,^^  in  which 
(without  argument  and  without  the  point 
having  been  discussed  or  considered  by 
Lord  Justice  Baggallay,  who  gave  the 
leading  judgment)  Lord  Justice  Cotton 
did  consider  that  the  right  of  a  sh^f^ 
holder  under  the  Stannaries  Act  to  io' 
spection  was  personal  to  himself.  That 
was  decided  without  argument,  as  I  ha^® 
said,  and  without  being  referred  to  ixi  ^^ 
discussion,  because  the  learned  Judge  ^^^ 
gave  the  first  judgment  does  not  alla^® 
to  it,  and  therefore  does  not  appear  to  ^^ 
to  be  an  authority  that  outweighs  trhoso 
decisions  on  &ct  and  on  principle  whi<^.^ 
have  already  referred  to.    Then  it  is  ^^ 
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that  there  is  a  diatum  of  the  FreBident  of 
the  Court  in  the  Scotch  case  of  Ceuneron 
T.  MMurrayf  decided  as  far  back  as 
1855  ;  but  that  (ftcfum,  when  read  in  its 
oontezt,  does  not  appear  to  me  to  be  an 
authority  against  the  defendants  at  all. 
I  do  not  know  whether  it  is  as  exactly 
and  precisely  stated  in  point  of  language 
as  one  could  wish,  but  it  seems  to  me  to 
be  merely  an  affirmation  of  that  limitation 
which  it  is  conceded  must  exist  upon  the 
right  of  a  partner  demanding  inspection — 
that  is,  that  the  right  of  a  partner  to 
inspect  by  anybody  else  is  limited  by  the 
obligation  of  not  seeking  to  inspect  by  a 
person  to  whose  intervention  reasonable 
objection  can  be  made.  I  quite  agree 
that  the  right  of  inspection  is  qualified 
by  that  limitation,  and  I  doubt  very  much 
whether  the  learned  President  in  uttering 
the  ^MHwm  which  has  been  referred  to 
meant  anything  more  than  that.  The 
actual  decision  in  the  case  was  that  in- 
spection was  given,  and  given  by  means 
of  an  agent  in  the  litigation. 

There  is  one  more. observation  I  desire 
to  make,  and  that  is  that  it  has  been 
urged  in  argument  that  a  different  stan- 
dard is  to  be  applied  in  litigation  as  com- 
pared with  the  standard  to  be  applied  with 
out  litigation.  Counsel  for  the  respondents 
suggested  that  the  principle  of  that  dis- 
tinction is  stated  by  Lord  Justice  Cotton 
in  DodModL  v.  JwoohB  ^ — namely,  that 
where  it  is  outside  litigation  the  Court 
can  have  no  control  over  the  person  who 
inspects ;  and  therefore,  although  the  right 
to  inspect  by  a  third  party  ought  not  to 
exist  outside  litigation,  it  may  well  be 
held  to  exist  in  litigation  because  the 
Court  can  exercise  control  over  the  actual 
person  inspecting.  Be  it  so.  How  does 
that  apply  to  this  case)  The  Court  at 
this  moment  has  got  seisin  of  the  whole 
position,  and  is  in  a  position  to  impose 
terms  upon  the  person  inspecting.  Clearly 
it  has  that  power,  and  it  is  accepted  by 
the  appellants,  and  they  are  ready  to 
accept  the  limitation  sought  to  be  put 
upon  them.  Therefore,  even  if  this  case 
is  to  be  tried  by  the  standard  which  the 
respondents  contend  for  and  that  standard 
is  somewhat  different  from  what  it  would 
be  if  there  were  no  litigation,  we  are  in 
the  position  to  give  the  rights  which  can 


only  be  obtained  by  litigation,  and  to 
impose  the  limitation  which  can  be  im- 
posed only  as  the  result  of  litigation. 

I  have  gone  into  the  matter  at  some 
length  because  unquestionably  it  is  a  case 
of  very  considerable  importance,  and  in 
my  opinion  it  is  a  case  in  which  we  must 
accept  the  responsibility  of  dealing  not 
only  with  the  particular  provision  in  these 
articles  of  partnership,  but  also  with  the 
provisions  of  section  24,  sub-section  9  of 
the  Partnership  Act,  1890,  which  are 
substantially  to  the  same  effect.  Whether 
we  consider  it  on  principle  or  on  the  autho- 
rities, I  am  of  opinion  that  the  judgment 
of  the  learned  Judge  cannot  be  supported, 
and  that  this  injunction  ought  to  be 
granted  subject  to  the  undertaking  which 
has  been  offered  on  behalf  of  the  appel- 
lant. 

Stibltno,  L.J. — I  entirely  agree  with 
the  conclusion  at  which  my  learned 
brother  has  arrived,  and  with  the  reasons 
which  he  has  given ;  but  as  the  point  is 
one  of  considerable  importance,  and  also 
as  we  are  differing  from  the  judgment 
given  in  the  Court  below,  I  should  like  to 
add  a  very  few  words  to  shew  that  I 
have  given  the  matter  my  serious  con- 
sideration. 

The  contention  on  behalf  of  the  respon- 
dents is  that  the  rights  of  access  to  and 
inspection  of  and  the  right  of  copying 
partnership  documents  which  are  conferred 
by  section  24,  sub-section  9  of  the  Part- 
nership Act,  1890,  and  are  also  conferred 
by  article  16  of  the  articles  of  partner- 
ship which  we  have  to  deal  with  in  the 
present  case,  are  exercisable  only  by  the 
partners  personally,  and  are  not  exercis- 
able by  them  through  agents.  Here  I 
take  leave  to  observe  that  the  general 
rule  of  law  is  that  whatever  a  person  who 
is  9m  juris  can  do  personally,  he  can  also 
do  through  his  agent.  No  doubt  there 
are  some  exceptions.  The  reason  of  the 
rule  may  be  stated  in  a  few  words  in  two 
sentences  which  I  will  read  from  a  well- 
known  treatise  on  agency — namely,  that 
by  Story.  The  learned  author  says  on 
page  2  (chap.  i.  §  2) :  *'  In  the  expanded 
intercourse  of  modem  sodeiy  it  is  easy 
to  perceive,  that  the  exigencies  of  trade 
and  commerce,  the  urgent  pressure  of 
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^professional,  official,  and  other  pursuits, 
the  temporary  existence  of  personal  illness 
or  infirmity,  the  necessity  of  transacting 
business  at  the  same  time  in  various  and 
remote    places,  and  the    importance    of 
securing  accuracy,  skill,  ability,  and  speed 
in  the  accomplishment  of  the  great  con- 
cerns of  human  life,  must  require  the  aid 
and  assistance  and  labours  of  many  per- 
sons,   in    addition    to    the    immediate 
superintendence  of  him,  whose  rights  and 
interests  are  to  be  directly  affected  by  the 
results.    Hence  the  general  maxim  of  our 
laws,  subject  only  to  a  few  exceptions 
above  hinted  at,  is,  that  whatever  a  man 
iui  juris  may  do  of  himself,  he  may  do  by 
another."  That  principle  has  been  adopted 
by  the  English  Courts  in  many  cases,  as  a 
good  illustration  of  which  I  may  refer  to 
the  decision  of  the  Court  of  Appeal  in 
Whitley  Pariners,  Lim.^  In  re  [l8S6]  "  ; 
and  I  refer  to  it  merely  as  an  illustration, 
because  it  has  no  direct  bearing  upon  the 
present  case.     I  refer  to  it  as  an  illustra- 
tion of  the  way  in  which  the  principle 
has  been  applied  by  the  English  Courts. 
There    the    headnote    is  :  '^  C.    verbally 
authorised  O.  to  sign  on  his  behalf  the 
memorandum  of  association  of  a  company. 
O.  accordingly  signed  the  name  of  C.  to 
the  memorandum  without  his  own  name 
appearing.    The  company  being  in  course 
of  winding  up  C.  was  put  on  the  list,  and 
applied  to  have  his  name  removed,  on  the 
ground  that  he   had   never  signed   the 
memorandum  nor  agreed  to  take  shares : — 
Beldy  that  there  being  nothing  in  the 
Companies  Act,  1862,  to  shew  that  the 
Legislature  intended  anything  special  as 
to  the  mode  of  signature  of  the  memo- 
randum, the  ordinary  rule  applied  that 
signature  by  an  agent  is  sufficient."     I 
agree  that  where  the  right  which  is  going 
to  be    exercised    is    conferred  by  some 
written  instrument,  either  by  a  statute 
incorporated  in  the  general  partnership 
contract  or  by  the  articles  of  partnership,  it 
may  be  inferred  upon  the  true  construction 
of  the  document  from  the  context  that  the 
intention  of  the  parties  was  that  inspection 
should  be  personal ;  but  unless  you  find 
something  of  that  kind  in  the  document 
itself,  you  have  no  right  to  say  that, 
although  an  agent  is  not  specially  men- 
(11)  66  L.  J.  Ch.  540 ;  32  Ch,  D.  337. 


tioned,  the  execution  of  the  right  by  the 
agent  is  excluded. 

We  come  therefore  to  the  consideration 
of  the  Partnership  Act,  1890,  and  of  the 
articles   of  partnership   with  which  wo 
have  to  deal,  with  this  view  in  our  minds— 
that  prima  faciey  whatever  rights  are  given 
to  the  partners  are,  unless  there  is  some- 
thing to  be  found  in  the  Act  limiting  it, 
capable  of  being  exercised  by  agents.    If 
we  look  at  the  present  deed  of  partnership, 
it  seems  to  me  that  it  is  one  in  which  the 
reasons  pointed  out  by    Stoiy  in  that 
passage  which  I  have  read  are  very  ap- 
plicable indeed.    The  general  scheme  of 
this  partnership  was  that  the  management 
of  it  should  be  placed  in  the  hands  of  the 
defendants  in  this  action  as  managing 
partners,  who   should    have    the  dueot 
control  of  the  whole  partnership  assets 
and  books.    Now  the  other  paitners,  I 
see  by  the  description  of   them  which 
appears  in   the    articles  of   partnership 
themselves,  are— first,  a  clergyman,  who 
is    resident    in    Canada;    secondly,  two 
gentleman  of  the  name  of  Bevan,  who  are 
surgeons  at  Monmouth ;  and  the  next  is  a 
lady  described  as  a  spinster;  and  those 
persons  have  conferred  upon  them  under 
the  Act  and  by  virtue  of  the  clause  to 
which  reference  has  been  made  rights  of 
access  to  and  examination  of  and  the  right 
of  taking  copies  and  extracts  from  any  of 
the  books  and    partnership   documents. 
All  the  phiintif^  to  whom  I  have  referred 
are,  in  the  strict  sense  of  the  word,  laymen 
as    regards    those    matters.     The  whole 
control  and  management  of  the  business 
is  in  the  hands  of  the  defendants  ss  the 
managing   partners,  and    I  can  hardly 
conceive  that,  if  those  rights  are  meant  to 
be  seriously  used  at  all,  it  is  a  case  in 
which  recourse  must  not  be  had  to  the 
advice  and  assistance  of  experts  with  a 
view  to  the  proper  and  beneficial  use  of 
the  right  conferred.    That  right  was  con- 
ferred for  a  purpose — namely,  that  they 
might  be  enabled  to    make  themselves 
acquainted  with  the  afi&irs  of  the  partner^ 
ship,  and  might  be  enabled  to  use  the 
information   which   they  have  thus  ac- 
quired, not  of  course  to  the  detriment  of 
the  partnership  or  of  their  fellow  partners, 
but  certainly  with  a  view,  so  long  as  the 
rights  of  the  firm  in  genexal  or  the  rights 
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of  the  partners  are  not  infringed  upon,  of 
making  a  proper  use  and  having  the 
beneficial  use  and  enjoyment  of  their  own 
property.  But  it  must  be  remembered 
throughout  that  these  books  and  docu- 
mentSy  like  the  rest  of  the  partnership 
property,  are  just  as  much  the  books  and 
papers  of  the  plaintiffs  as  they  are  the 
books  and  papers  of  the  defendwts. 

Now  do  we  find  anything  in  the  Act  or 
in  the  deed  which  excludes  the  right  of  a 
partner  to  avail  himself  of  the  assistance 
of  an  agent  in  the  examining  of  the  books 
and  taking  copies  of  them  ?     I  confess  I 
<atnnot  find  anything.     If   we  look    at 
article  16  itself,  it  begins  in  this  way: 
*'  Proper  books  of  account  shall  be  kept 
by  the  managing  partners  for  the  time 
being  in  which  all  transactions  relating  to 
the  partnership  business  shall  be  duly 
entered."    That  throws  the  duty  of  keep- 
ing the  books  on  the  managing  partners ; 
but  does  any  one  suggest  that  the  managing 
partners  were  bound  to  keep  those  books 
-themselves — ^that    they    were    to    make 
•entries  in  them  with   their  own  hands  ? 
No  one  supposes  anything  of  the  kind. 
It  is  quite  obvious  that  the  managing 
partners  may  rightly  and  properly  employ 
^clerks  and  other  persons  to  make  up  the 
books  properly.    Then  let  us  proceed  to 
«ee  what  is  the  right  which  is  conferred 
upon  the  other  partners :  ^*  Each  of  the 
partners  shall  have  free  access  to  and 
liberty  to  examine    and    copy  or    take 
•extracts  from    any  of   the    books    and 
writings  of  the  partnership  at  all  reason- 
Able  times."    Each  partner  therefore  has 
A  right  amongst  other  things  of  copying 
And  taking  extracts  from  any  of  the  books 
and  writings  of  the   partnership  at  all 
reasonable  times.    Can  it  be  contended 
that  he  who  is  desirous  to  avail  himself  of 
this  right  is  bound  himself  to  go.  and  sit 
in  the  counting-house  of  the  firm  and 
make  the  copies  and  extracts  which  he 
^desires  to  make  with  his    own  hands) 
I  confess  to  me  that  seems  to  be  quite 
unreasonable;  and  ib  seems  to  methat  he 
may  for  the  purposes  of  making  those 
extracts  and  copies,  just  as  the  managing 
partners  may  for  the  purpose  of  making 
the  books  themselves,  employ  a  proper 
«lerk  or  other  person  to  do  the  work.  We 
then  oome  to  the  question  whether  the 
Vol.  70.— Cbako. 
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right  of  access  is  to  be  limited  to  the 
partner  personally,  and  the  right  of  ex- 
amination is  to  be  limited  to  the  partner 
personally.  I  confess  I  cannot  see  why 
it  should  be  so. 

It  is  said  that   the  idea  of  a  third 
person  being  introduced  is  contrary  to  the 
notion  of  confidence  which  exists  in  every 
partnership  relation.     That  the  notion  of 
confidence  exists  there  is  no  doubt,  but  I 
cannot  see  how  that  prevents  a  partner 
for  a  proper  purpose  from  acquiring  the 
necessary  information  in  order  that  he 
may  exercise  his  own  right  properly.     I 
cannot  see  that  if  a  clergyman  or  a  surgeon 
or  other  person  desires,  as  he  is  entitled 
to,  to  obtain  full  information  as  to  the 
transactions  of  a  large  brewery  in  which 
he  is  engaged,  he  is  to  be  entirely  devoid 
of  all  assistance;  and  indeed  when   the 
respondents  are  driven  to  the  last  stand 
they  do  not  so  contend,  because  it  is  ad- 
mitted, or  at  least  I  have  heard  no  argu- 
ment to  the  contrary,  that  if  the  partner 
succeeded  in  getting  from  the  books  the 
information  which  he  desires  to  acquire 
by  his  agent,  he  could  immediately  go  to 
his  agent,  from  whom  he  wished  to  get 
confidential  advice,  and  submit  the  ex- 
tracts and  copies  which  he  had  himself 
made  and  get  his  agent's  confidential  advice 
upon  them.     Now  I  think  that  the  right 
which  the  partner  has  to  employ  an  agent 
must  no  doubt  be  limited.     The  case  of 
Dadswdl  v,  Jacobs,^  in  the  Court  of  Appeal, 
shews  that  it  does  not  follow  that,  because 
a  partner  has  a  right  to  avail  himself  of 
the  services  of  an  agent,  he  may  choose  as 
that  agent  any  person  he  pleases.     The 
agent  must   be  a  person  to  whom  no 
reasonable  objection  could  be  taken ;  and, 
further,  the  agent  must  I  think  be  one 
who  is  willing  to  put  himself  upon  terms 
not  to  use  the  information,  which   he 
acquires,  otherwise    than    properly.      I 
conceive  that  limitation  affects  the  partner 
himself,  as  was  pointed  out  in  the  case  of 
Trego  v.  RurU^  I  believe  by  nearly  every 
Judge  who  dealt  with  it,  but  very  clearly 
by  Lord  Davey  in  the  House  of  Lords, 
who  says:  ''The  notice  of  motion  asks 
that  the  defendant  might  be  restrained 
from  making  any  copy  or  extract  from 
the  books   of   the   purtnership  for  any 
purpose  other  than  the  business  of  the 
20 
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partnership.  In  mj  opinion  the  relief 
asked  was  misconceived.  As  well  under 
the  general  law  as  under  the  express  pro- 
vision of  the  articles  of  partnership,  the 
defendant  was  entitled  during  the  part- 
nership to  have  access  to  the  books  and  to 
make  copies  thereof  or  extracts  therefrom. 
It  is  conceivable  that,  if  the  defendant 
proposed  to  use  such  extracts  for  purposes 
injurious  or  hostile  to  the  interests  of  the 
firm,  he  might  be  restrained  from  so 
doing.  But  in  such  case  it  would  not 
be  the  obtaining  of  the  information,  but 
the  use  the  partner  proposed  to  make  of 
it  when  obtained,  which  would  be  re- 
strained." Therefore  the  partner  who 
obtains  information  is  bound  to  abstain 
from  using  it  for  an  improper  purpose. 
Equally  the  agent  whom  he  employs  in 
order  to  procure  the  information  is  under 
an  obligation  to  abstain  from  using  it  for 
an  improper  purpose. 

In  the  present  case  the  appellants  have 
nominated  a  gentleman  to  whom  no  ob- 
jection is  offered  on  the  part  of  the  re- 
spondents, and  that  gentleman  is  willing 
to  give  an  undertaking  that  the  know- 
ledge which  he  acquires  shall  not  be  used 
for  any  purpose  other  than  giving  confi- 
dential advice  to  his  employers  with 
regard  to  their  interests.  It  seems  to  me 
that  the  defendants  are  protected  against 
the  only  possible  injury  which  they  can 
suggest  in  their  affidavits  by  an  under- 
taking given  in  that  form,  and  under 
these  circumstances  it  seems  to  me  that 
upon  that  undertaking  being  given  there 
ought  to  be  an  injunction  in  the  terms 
which  we  are  asked  for. 

Appeal  dUoioed, 


Solicitors— Andrew,  Wood  &  Purves,  agents  for 
Powell  &  Hughes,  Brynmaw^,  for  appellants; 
Le  Brassenr  &  Oakley,  agents  for  Le  Urasseur 
&  Bowen,  Newport,  Monmoathshire,  for  re- 
spondents. 

[Reported  by  A,  Cordery^  Ikg.^ 
Barritter-at-  La/fv, 


[IN  THB  HOUSE   OF   LORDS] 
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KINGSBURY   V.   WALTER.* 


April  26, 

WiU — Canstrudion — Oifi  to  a  CIok^ 
Gift  to  ''A  and  the  children  of  B" 
equally. 

A  gift  to  *'A  and  the  children  of  B,' 
A  and  B'b  children  being  in  the  same 
degree  of  relationship  to  the  testator,  is  a 
gift  to  a  class,  and  on  the  death  of  A  in 
the  testator* s  lifetime  A*s  share  does  not 
lapse,  hvJt  goes  to  B's  children. 

Decision  of  the  Court  of  Appeal  (68 
L.  J.  Ch.  598;  [1899]  2  Ch.  3U) 
a^fftrmed. 

Appeal  from  an  order  of  the  Court  of 
Appeal  dated  July  4,  1899  (reported  68 
L.  J.  Ch.  598  ;  [1899]  2  Ch.  314).  rever- 
sing  an  order  of  North,  J.,  dated  De- 
cemher  14,  1898,  in  an  action  wherein 
the  appellant  and  William  Edwin 
Matthews  (since  deceased)  were  plaintiffs 
and  the  respondents  and  Emily  Walter 
(widow)  were  defendants. 

The  question  was  whether  by  reason  of 
the  death  of  Elizabeth  Jane  Fowler  in 
the  lifetime  of  Walter  Moss,  the  bequest 
contained  in  the  will  of  the  said  Walter 
Moss  of  his  interest  in  the  Daily  Tde- 
graph  newspaper  in  fieivour  of  the  said 
Elizabeth  Jane  Fowler  and  the  children 
of  the  said  Emily  Walter  who  should 
attain  twenty-one,  lapsed  so  £eu:  as  re- 
gards the  share  of  the  said  Elizabeth 
Jane  Fowler,  or  whether  the  said  bequest 
was  a  gift  to  a  class  and  consequently 
there  was  no  lapse. 

The  testator,  who  died  March  24,  1893, 
by  his  will  dated  November  7,  1876, 
appointed  his  wife,  Elizabeth  Moss,  and 
his  niece,  the  said  Elizabeth  Jane  Fowler, 
executrixes  thereof,  and  he  gave  all  his 
share  or  interest  in  the  Daily  Telegraph 
newspaper  unto  the  said  Elizabeth  Mos 
and  Elizabeth  Jane  Fowler, 

"  Upon  tru^t  to  pay  the  income  thereof 
to  my  said  wife  for  her  life,  and  after  her 
decease  upon  trust  for  the  said  Elizabeth 
Jane  Fowler  and  the  child  or  children  of 

*  Coram,  The  Lord  Chancellor  (Karl  of 
Halsbary),  Lord  Maonaghten,  Lord  Shand, 
Lord  Davey,  Lord  Brampton,  and  Lwd 
Bobertson. 
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mj  sister  Emily  Walter  who  should 
attain  the  age  of  21  years,  equally  to  be 
divided  between  them  as  tenants  in  oom- 
moD." 

The  residue  of  his  estate  and  e£feots  he 
devised  and  bequeathed  to  his  wife. 

ESlizabeth  Jane  Fowler  died  on  May  1, 
1891. 

The  Court  of  Appeal  held  that  Eliza- 
beth Jane  Fowler's  share  did  not  lapse, 
bat  went  to  the  children  of  Emily 
Walter. 

The  surviving  representative  of  the 
roBidaary  legatee  appealed. 

Vernon  Smith,  K.C.,Aud  K  F.  Ball,  for 
the  appellant. — This  is  not  a  gift  to  a  class 
— a  class  being  a  certain  number  of  persons 
deecribed  as  following  a  defined  character 
whose  interest  comes  into  being  at  the 
same  time.  The  question  is  one  of  inten- 
tion, and  there  is  nothing  here  to  shew 
that  the  benefit  was  conferred  in  virtue  of 
the  fulfilment  of  certain  common  condi- 
tions. The  principal  authorities  are : 
Drake/ord  v.  Drakeford  [l863],^  Stanhope's 
Trusts .  In  re  [l869],*  Jackson,  In  re; 
Skiers  v.  Ashworth  [1883],^  Shaw  v.  Mae- 
mahon  [l843],^  ChapHiis  Trusts^  In  re 
[1863],*  Barber  v.  Barber^  [l833],*  and 
AUen,  In  re;  Wilson  v.  AUer  [l88l]J 
The  cases  are  considered  in  Featherstone's 
Trusts,  In  re  [1882].* 

Swin/en  Fady,  F.C.,  H,  Terrell,  E.C, 
and  FaweuSy  for  the  respondents,  were  not 
heard. 

Thb  Lord  Chancbllob  (Earl  of 
Halsburt). — I  think  the  argument  we 
have  heard  firom  both  the  learned  counsel 
has  reduced  the  question  to  be  decided  to 
a  very  narrow  one,  and  I  am  not  dis- 
posed to  indulge  in  general  abstract  pro- 
positions, partly  for  the  reason  which  was 
given  by  Lord  Justice  Bomer  below,  and 
partly  because  I  confess  I  regard  with 
great  jealousy,  when  you  are  construing 
a  particular  will,  any  unnecessary  obser- 

(1)  33  Beav.  43. 

(2)  27  Beav.  201. 

(3)  53  L.  J.  Oh.  180;  26  Oh.  D.  162. 

(4)  4  Dr.  &  W.  431. 
(6)  33  L.  J.  Ch.  183. 

(6)  8  L.  J.  Ch.  36 ;  3  Myl.  k  Cr.  688. 

(7)  44  J..  T.  240;  29  W.  R.  480. 

(8)  52  L.  J.  Ch.  76 ;  22  Oh.  D.  111. 


vations  upon  questions  of  abstract  pro- 
positions which  are  likely,  do  what  yom 
will  in  order  to  apply  your  observations  to 
the  particular  will,  to  be  quoted  after- 
wards as  applicable  to  a  different  will 
made  by  a  different  person  using  different 
language  under  totally  different  circum- 
stances from  those  of  the  will  to  which 
you  applied  them.  Rightly  or  wrongly, 
certain  canons  of  construction  have  been 
acted  upon  for  so  long  that  I  think  it 
would  be  impossible  now  to  disregard 
them,  partly  upon  the  ground  that  it  is 
to  be  assumed — whether  the  aasumption 
is  well  founded  or  not  I  do  not  stop  to 
enquire — that  lawyers  draw  instruments 
with  reference  to  the  known  state  of  the 
law,  and  the  known  state  of  the  law  is 
supposed  to  include  those  canons  of  con- 
struction which  from  time  to  time  have 
been  adopted  by  the  Courts  in  the  con- 
struction of  wills.  Therefore,  I  do  not 
propose  to  pause  to  enquire  into  the 
origin  of  the  distinction  between  a  class 
gifc  and  a  gift  to  an  individual.  It  is 
enough  to  say  that  it  is  clearly  estab- 
lished, I  think,  that  where  the  question  is 
between,  on  the  one  hand,  lapse,  and.  on 
the  other  hand,  the  division  of  a  par- 
ticular property  between  different  mem- 
bers of  a  class,  there  must  in  the  latter 
case  be  something  which  the  Court  upon 
construction  determines  to  be  a  *'  class," 
and  the  question  is,  how  is  that  to  be 
ascertained  1 

Now,  applying  myself  to  this  will,  it  is 
of  course  legitimate  to  consider  the  cir- 
cumstances, because  one  has  to  place  one- 
self in  the  position  filled  by  the  testator 
at  the  time  of  making  his  will.  Applying 
myself  to  those  circumstances,  and  con- 
sidering the  language  used,  I  find  that 
the  testator  gives  this  particular  property 
which  he  designates  (to  use  Lord  Justice 
Romeros  phrase,  **  property  X  ")  to  a  nieee 
who  was  approaching  twenty-one  years  of 
age,  and  to  the  children  of  another  sister 
who  should  attain  twenty-one,  and  who 
also  would  fulfil  the  condition  of  being 
nieces.  It  is  said  that  this  was  not  a 
class ;  but  it  is  admitted  that  if  he  had  said, 
''To  all  my  nephews  and  nieces,"  that 
would  have  been  a  class.  It  would  have 
indicated  the  reason  why  he  had  selected 
that  particular  body  of  persons  among 
202 
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whom  be  intended  the  property  X  to  be 
divided.  But  it  is  argued  that  it  is  not 
a  class  here  because,  although  he  has  de- 
scribed persons  who  in  fact  are  a  class, 
yet  he  has  not  said  that  they  are  a  class, 
nor  has  he  used  the  word  ''class/'  or 
words  shewing  that,  as  lawyers  would  say, 
they  fulfilled  the  conditions  of  a  class.  I 
confess  that  would  be,  to  my  mind, 
frittering  away  the  substance  of  the  gift 
by  looking  merely  at  the  exact  words  in 
which  it  is  conveyed.  The  person  in 
respect  of  whom  the  question  arises, 
Elizabeth  Jane  Fowler,  who  died  before 
the  testator  died,  was  a  niece.  He  had 
so  described  her  in  the  earlier  part  of  the 
will,  and  if  I  were  to  speculate  what  his 
intentions  were,  I  should  say  his  inten- 
tions were  that  his  nephews  and  nieces 
were  to  be  the  objects  of  his  bouaty  as 
regards  this  particular  property.  It  is 
not  denied  that  if  those  words  *'  nephews 
and  nieces  "  had  been  used — ^if  instead  of 
using  language  expressing  the  gift  to  the 
individual  and  those  who  formed  the 
rest  of  the  body  he  had  described 
them  as  what  they  in  &ct  were — ^his 
''nieces'' — it  would  have  been  a  class 
gift.  The  sole  question  upon  this 
instrument — and  I  am  confining  myself 
to  what  this  instrument  discloses — is 
whether,  because  he  has  not  used  one 
phrase  rather  than  another,  you  are  to 
alter  the  substance  of  the  gift.  I  decline 
to  do  that.  I  think  that,  construing 
Lord  Justice  Romer's  language  as  I  do 
construe  it,  what  he  meant  to  convey  was 
reconcilable  with  the  decided  cases.  Tin- 
fortunately,  the  cases  have  been  "com- 
plicated" and  confused,  or  likely  to  be 
•confused — I  do  not  say  absolutely  con- 
fused after  what  my  noble  and  learned 
Mend  Lord  Davey  has  said ;  but  it  is  cer- 
tainly a  misfortune,  in  such  a  matter  as 
the  construction  of  wills,  to  do  anything 
which  may  add  to  any  confusion  which 
may  exist.  If  I  rightly  construe  what 
Lord  Justice  Romer  says,  what  he  meant 
was  that  there  is  a  class  properly  so 
called,  although  it  is  not  so  aescribed  in 
words.  Tou  may  take  the  situation  of 
the  &mily,  the  condition  of  things  which 
in  fact  existed  at  the  time  when  the  tes- 
tator composed  his  will,  as  being  equiva- 
lent to  that  which  would  be  the  descrip- 


tion of  a  class ;  and  it  is  not  denied  that 
if  it  was  a  description  of  a  class  the  result 
which  the  respondents  contend  for  would 
be  arrived  at. 

For  these  reasons  I  am  of  opinion  that 
this  appeal  ought  to  be  dismissed,  and 
the  judgment  of  the  Court  of  Appeal 
affirmed. 

LoBD  Macnaghten. — I  am  of  the  same 
opinion.  There  may  be,  perhaps,  some 
difficulty  in  reconciling  all  the  cases, 
although  I  do  not  think  that  they  are  so 
much  in  conflict  as  the  learned  Judges  in 
the  Court  of  Appeal  seem  to  have  thought. 
I  do  not  think  it  is  to  be  wondered  at 
that  there  is  a  sort  of  conflict  between 
them,  because  many  of  those  cases  lie  so 
near  the  line  that  they  might  have  been 
decided  either  way  without  violating  any 
principle;  and  I  cannot  help  thi&ing 
that  in  some  cases  the  Judges  who  had  to 
interpret  the  will  concerned  themselves 
more  about  the  definition  of  ^'a  class," 
about  what  is  or  what  is  not  a  "class," 
than  about  actually  considering  the  lan- 
guage of  the  testator. 

In  my  opinion  the  principle  is  clear 
enough.  When  there  is  a  gift  to  a  num- 
ber of  persons  who  are  united  or  connected 
by  some  common  tie,  and  you  can  see 
that  the  testator  was  regarding  the  body 
rather  than  the  individuals  constituting 
the  body,  and  you  can  also  see  that  the 
testator  intended  that  if  one  of  that  body 
died  in  his  lifetime  the  survivors  should 
take,  there  is  nothing  to  prevent  yoar 
giving  effect  to  that  intention. 

I  think  this  is  a  gift  to  a  class.  I  do 
not  think  there  is  anything  in  the  drcum- 
stanoes  attached  to  the  gift  to  the  chil- 
dren of  Emily  Walter  which  is  not  at- 
tached to  the  gift  to  the  niece  whom  the 
testator  first  mentions,  because  evidently 
he  treated  her  as  a  person  who  had  grown 
up — he  made  her  a  trustee  and  executrix. 
I  do  not  think  there  is  anything  in  that 
difficulty  whatever.  I  think  it  is  pretty 
plain  in  this  case  that  he  made  one  clas 
of  aU  his  nephews  and  nieces,  and  he 
intended  that  if  any  of  them  died  in  his 
lifetime  the  survivors  should  take. 

LoBD  Bhakd. — ^I  am  of  the  same 
opinion. 
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LoBP  Davbt. — I  am  of  the  same 
opinion,  but,  while  agreeing  with  the  con- 
clusion of  the  Court  of  Appeal,  I  cannot 
say  that  I  regard  the  reasons  given  by  the 
learned  Judges  in  that  Court  as  altogether 
satisfactory.  The  then  Master  of  the 
Rolls  expressed  himself  to  the  effect  that 
if  he  had  been  deciding  this  case  in  the 
first  instance  he  would  have  given  the 
same  decision  as  Mr.  Justice  North,  but 
that  he  had  been  convinced  by  the  argu- 
ments which  had  been  used  by  Lord 
Justice  Bomer.  I  shall  have  a  word  to 
say  presently  as  to  the  propositions  laid 
down  by  lK)rd  Justice  Eomer,  which,  I 
think,  are  not  consistent  either  with 
established  authorities  or  with  estabHshed 
principle. 

I  am  not  prepared  to  agree  with  the 
learned  Judges  in  the  Court  below  that 
the  cases  are  in  such  inextricable  con- 
fusion, or  so  contradictory  or  *'  compli- 
cated," as  they  seem  to  have  thought, 
and  I  am  of  opinion  that  this  case  may  be 
decided  without  infringing  the  authority 
of  any  of  the  cases  to  which  counsel  for 
the  appellant  have  drawn  our  attention. 

The  question,  I  agree,  is  whether  a 
gift  in  this  case  to  "Elizabeth  Jane 
Fowler  and  the  children  of  my  sister  Mrs. 
Emily  Walter "  is  what  is  called,  by  an 
expression  well  known  in  our  law,  a  class 
gift.  Prima  facie  a  class  gifl  is  a  gift  to 
a  class  consisting  of  persons  who  are  in- 
cluded and  comprehended  under  some 
general  description,  and  bear  a  certain 
relation  to  the  testator.  That  definition 
is  in  accordance  with  that  given  by  Lord 
Selbome  in  the  case  referred  to  in  Mr. 
Justice  North's  judgment — Pearka  v. 
Mo9eley  [isso]^ — and  by  Lord  Hatherley, 
then  Vice-chancellor  Wood,  in  a  case 
which  has  also  been  referred  to  at  the 
Bar— CAopfon'*  Trusts,  In  re.*  But  it 
may  be  none  the  less  a  class  because 
some  of  the  individuals  of  the  class  are 
named.  For  example,  if  a  gift  is  made 
^'to  all  of  my  nephews  and  nieces  in- 
cluding A,'*  or  if  a  gift  is  made  "  to  C 
and  ^  other  my  nephews  nnd  nieces," 
each  of  those  would  be  a  class  gift.  Of 
another  class  of  cases  Stanhopes  Case  '  is 
an  example.  There  the  gift  was  to  four 
named  daughters  '*  and  all  my  after-bom 
^9)  60  L.  J.  Ch.  57,  61 ;  5  App.  Cas.  714,  723. 


daughters,"  and  that  was  rightly,  as  I 
thii^,  held  to  be  a  class  gifb.  To  the  same 
effect  is  a  case  before  Mr.  Justice  Chitty 
— JaciksoThy  In  re  ;  Skiers  v.  Aehworth  ^ — 
where  the  testator  gave  his  residue  to 
five  named  individuals  and  his  other  child 
or  children  who  should  attain  the  age 
of  twenty-one  years  or  marry.  Mr. 
Justice  Chitty  held  that  that  was  a  class 
gift,  although  the  condition  of  attaining 
the  age  of  twenty-one  years  was  imposed 
upon  the  other  children  and  not  upon 
those  who  were  named.  He  came  to  this 
conclusion  upon  the  ground  that  it  ap- 
peared from  the  evidence,  which  was 
admissible  evidence,  that  those  who  were 
named  had  already  attained  the  age  of 
twenty-one  years.  That  case  seems  to 
me  to  have  a  considerable  bearing  upon  the 
case  now  before  the  House. 

There  may  also  be  a  composite  class, 
such  as,  for  instance,  children  of  A  and 
children  of  B.  That  would  be  a  good 
class.  A  gift  to  A  and  all  the  children 
of  B  is,  in  my  opinion, />rima/aoid  a  class 
gifb;  and  I  think  that  has  been  so 
decided,  and  rightly  decided,  in  the  case 
of  Chaplin's  Trusts,  In  re,^  which  I  have 
already  referred  to,  and  also  in  a  case 
before  Sir  George  Jessel  of  AUen,  In  re; 
Wileon  v.  AUerJ  There  was  a  direction 
to  divide  "  equally  amougst  all  the  chil- 
dren of  R.  W.,  the  child  of  W.  W.  and  L. 
his  wife,  and  A.  W.,  the  widow  of 
H.  S.  W.,  share  and  share  alike."  It  was 
held  that  this  was  not  a  gifb  to  a  class 
and  that  the  share  lapsed.  I  need  not 
read  the  learned  Judge's  judgment,  be- 
cause it  was  read  in  the  course  of  the 
argument,  and  it  is  present  to  your  Lord- 
ships' minds. 

I  think  those  cases  were  rightly 
decided,  and  I  do  not  agree  with  the  pro- 
position which  I  understand  to  be  laid 
down  by  Lord  Justice  Bomer,  who  says : 
''  In  my  opinion  it  is  correct  to  say  that  a 
gifb  by  will  to  a  class  properly  so  called 
and  a  named  individual  such  as  A. 
equally,  so  that  the  testator  contemplates 
A.  taking  the  same  share  that  each 
member  of  the  class  will  take,  is  prima 
faeie  a  gift  to  a  class."  I  think  that  that 
is  contrary  to  the  established  authorities, 
and  also*  in  my  opinion,  to  the  principles 
applicable  to  this  branch  of  the  law. 
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But  it  ifi  perfectly  plain  that  a  gift  in 
the  form  which  I  have  mentioned,  each  as 
the  form  we  have  before  us,  may  be  a 
class  gift,  if  there  is  to  be  found  in  the 
will  a  context  which  will  shew  that  the 
testator  intended  it  to  be  a  class  gift.  I 
think  the  same  result  may  be  arrived  at 
if  from  the  state  of  the  &mUy  which  is 
proved,  the  circumstances  under  which 
the  testator  wrote  his  will,  which  may 
properly  be  admitted  in  evidence,  the 
Court,  putting  itself  into  the  same  posi- 
tion as  the  testator  occupied,  with  the 
same  knowledge  as  the  testator  had  when 
he  was  writing  his  will,  comes  to  the  con- 
clusion that  the  gift,  although  expressed 
in  that  form  as  a  gift  to  an  individual  and 
the  children  of  A,  was  intended  to 
operate  as  a  class  gift.  There  is  abun- 
dant authority  for  that  proposition,  of 
which  I  can  only  mention  the  case 
of  Aspinally  Duckworth  [l866],*®  before 
Lord  Romilly,  which  appears  to  me  to  be 
exactly  this  case.  I  cannot  distinguish 
the  terms  of  it  from  those  of  this  will.  It 
was  a  gift  unto  and  equally  amongst  the 
testator's  nephew  A  and  the  children  of 
his  sister  B  as  tenants  in  common.  Lord 
Romilly  held  that  that  was  a  gift  to  a 
class.  It  differs  from  this  case  only  in 
one  particular,  which  I  will  presently 
mention. 

Another  principle  which  is,  I  think, 
established  in  this  branch  of  the  law  is 
that  all  the  interests  of  members  of  the 
class  must  vest  in  interest  at  the  same 
time.  For  instance,  if  there  is  a  gift  to 
A  for  life  and  afterwards  to  B  and  the 
children  of  C,  the  class  must  vest  in 
interest  at  the  death  of  the  testator, 
although  it  is  capable  of  enlargement  by 
the  birth  of  subsequent  children  of  C 
during  the  lifetime  of  the  tenant  for  life. 
It  is,  I  conceive,  on  that  ground  that 
Dra^ford  v.  Drakeford  '  was  decided. 
The  learned  Judge  (Lord  Romilly)  there 
said  that  a  gift  in  the  form  which  he  had 
before  him  in  that  case  was  not  a  class 
gift.  It  was  in  this  form — a  gift  to  A 
fbr  life,  and  at  his  death  to  be  equally 
divided  between  his  surviving  children 
and  his  niece  Rosamond  Willows.  There 
only  those  children  who  survived  the 
tenant  for  life  would  have  taken,  whereas 
(10)  36  Beav.  307. 


Rosamond  Willows'  interest  would  h&ve 
become  vested  at  the  testator's  death.  On 
that  ground  Lord  Romilly  held  that  it 
was  not  a  class.     He  says :  *'  I  have  no 
doubt  that  if  there  be  a  gift  to  the  children 
of  A.,  and  to  my  nieoe  Rosamond,  and  to 
my  nieoe  Mary,  and  so  on,  that  may  be  a 
class.     But  to  make  this  one  class  it  most 
be  to  this  effect : — *  I  leave  the  whole  of 
my  funded  property  to  my  brother  fxxt  his 
life,  and  at  his  death  the  property  to  be 
equally  divided  amongst  his  childron  and 
my  niece  Rosamond  Willows,  or  sach  of 
them  as  shall  survive  the  tenant  for  life'" 
— making  them  all  vested  interests  at  the 
same  time.     "  In  all  these  casep, '  he  says, 
''  the  class  would  be  ascertained  at  a  par- 
ticular period,  and  if  one  died  there  would 
be  no  lapse.     But  here  Rosamond  Willows 
is  to  take  her  share  at  all  events ;  it  is 
given  absolutely  to  her,  and  the  onlj 
persons  to  be  ascertained  are  the  children 
of  the  brother,  and  they  are  to  be  asoer- 
tained  at  his  death" — not  at  the  testator's 
death.     That  appears  to  me  to  have  been 
the  rcUio  decidendi  of  that  case,  and  being 
so  it  does  not  appear  to  me  to  be  in  con- 
flict with   the    other  decisions  of  that 
learned  Judge. 

Now,  the  peculiarity  of  this  case  is  that 
it  is  a  gift  to  Elizabeth  Jane  Fowler  and 
the  children  of  Mra.  Walter  who  shall 
attain  the  age  of  twenty- one  yean  as 
tenants  in  common.  It  may  be  aaidt 
therefore,  that  in  this  case  the  gift  to 
Elizabeth  Jane  Fowler  was  sbaoluta 
whether  she  had  attained  the  age  of 
twenty-one  years  at  the  testatoi^s  death 
or  not,  whereas  the  gift  to  the  childfen  of 
Mrs.  Walter  would  not  vest  in  them 
until  they  attained  the  age  of  twenty-one. 
If  it  stood  upon  that  bare  fiict  alone,  I 
should  have  been  of  opinion  that  Mr- 
Justice  North's  decision  was  right.  But 
we  have  to  look  at  the  context,  the  wbde 
of  the  will ;  and,  reading  the  whole  of  the 
will,  I  find  that  although  Elizabeth  Jane 
Fowler  is  not  described  as  a  nieoe  in  the 
gift  itself,  still  in  the  previous  part  of  the 
will  the  testator  had  appointed  his  **iu«b 
Elizabeth  Jane  Fowler,"  together  with 
his  wife,  executrixes  of  his  will ;  and  he 
afterwards  describes  her  as  his  "nieflo, 
and  gives  to  her  after  his  wife's  death  a 
messuage  or  tenement  under  the  desonp- 
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tion  of  "  my  niece  Elizabeth  Jane  Fowler." 
He  also  appoints  her  trustee  of  bis  will 
for  various  purposes.  Then  comes  the 
gift  in  question,  in  which,  indeed,  he  does 
not  describe  her  again  as  his  *'  niece/'  but 
he  calls  her  *'the  said  Elizabeth  Jane 
Fowler,"  and  goes  on  to  ppeak  of  "  the 
child  or  children  of  my  sister  Emily 
Walter." 

I  do  not  at  all  deny  that  the  case  is 
very  near  the  line ;  but  I  think  there  is 
enough  in  this  will  itself  to  shew  that  the 
testator  gave  the  property  to  her  as  a 
niece,  and  that  he  makes  a  special  class  of 
nif^ces  consisting  of  the  only  child  of  Mrs. 
Fowler  and  the  children  of  his  sister  Mrs. 
Walter,  and  that  it  was  intended  to  be  a 
class  gift  to  that  special  class,  the  nieces. 
But  I  also  think  that  we  are  entitled,  as 
I  have  already  said,  to  put  ourselves  in 
the  same  position  as  the  testator  was  in 
as  to  the  knowledge  of  his  family  when  he 
wrote  his  will ;  and  we  find  that  at  that 
time  his  sister  Mrs.  Fowler  was  a  widow 
of  forty- five  years  of  age  or  so,  and  that 
she  had  an  only  daughter,  and  therefore 
Elizabeth  Jane  Fowler  was  his  only  niece 
of  that  family,  and  there  were  no  other 
branches  of  his  family  from  whom  there 
might  be  other  nephews  and  nieces  besides 
Mrs.  Walter's  fiimily.  Therefore  I  think 
that  as  they  were  all  the  nieces  then  in 
existence  we  might,  quit.e  independently 
of  what  I  have  said,  come  to  the  conclusion 
that  this  was  a  class  gift  to  his  nephews 
and  nieces,  including  Elizabeth  Jane 
Fowler,  and  I  should  so  construe  the 
will. 

Lord  Brampton. — I  am  entirely  of  the 
same  opinion. 

Loiu)  Robertson. — I  agree,  lidding 
that  the  just  construction  of  this  bequeut, 
when  read  in  the  light  of  the  facts  as  to 
the  state  of  the  family,  is  that  it  was  in- 
tended as  a  gift  to  the  nephews  and  nieces 
of  the  testator. 

Appeal  dUmissed. 


Solicitors — Tilleards,  for  appellant ; 
y.  I.  Chamberlain,  for  respondents. 

[Reported  by  J.  Eyre  TJunnp$<m^  Esq., 
Barriifer-at'Law, 


Cozens-Hardy,  J.  "\ 

Maiir2,  16.         (  HARRISON t^.HARRISON. 

April  27.  ) 

Will — Construction — Life  Gifts  to  A, 
B,  and  C  —  Remainders  to  Respective 
Children — Referential  Gifts  to  Starvivors 
amd  Respective  Issue — Intestacy, 

A  testator  bequeathed  three  shares  in  his 
property  to  his  three  sons  respectively  for 
their  respective  lives,  and  after  the  death  of 
omy  of  them  the  testator  directed  that  the 
share  of  Hit  one  so  dying  should  go  to  such 
of  his  Mldren  as  should  attain  the  age  of 
twenty-one  years  or  {being  females)  m>arry^ 
%oith  a  proviso  that,  in  case  any  of  his  said 
sons  should  die  toithout  leaving  issue  who 
should  arq  uire  a  vested  interest  in  the  share  of 
their  father,  then  the  share  of  such  son  should 
go  to  the  surviving  sons  and  their  respec- 
tive issue  '^  upon  such  and  the  like  trusts 
and  to  and  for  such  and  the  like  intents 
and  purposes  ,  ,  ,  as  are  herein  declared 
with  respect  to  their  respective  original^* 
shares.  There  was  no  general  gift  over  on 
the  death  of  aU  three  sons  tctthout  issue, 
A  amd  B  predeceased  C,  each  of  them 
leaving  issue,  C  died  without  ever  having 
hadissfie: — Held,  that,  on  the  true  con- 
struction of  the  ufiU,  there  was  an  intestacy 
as  to  the  share  of  C  on  his  death. 

The  third  rule  of  construction  laid  down 
by  Kay,  J  ,  in  Bowman,  In  re ;  Lay,  In 
re  ;  Whytehead  v.  Boulton  (41  Ch.  D. 
525),  examined  and  dissented  from, 

Hodge  V,  Foot  (34  Beav.  349),  Arnold's 
Estate,  In  re  (39  L.  J.  Ch.  875 ;  L.  R. 
10  Eq.  252),  and  Walkers  Estate,  In  re\ 
Church  V,  Tyacke  (48  L.  J.  Ch.  598;  12 
Ch.  D.  205),  not  foUowed, 

By  his  will  dated  March  5,  1859,  the 
late  Benson  Harrison,  of  Scalehow,  in  the 
county  of  Westmorland  (hereinafter  called 
the  testator),  gave  and  bequeathed  the 
eight  and  a-half  shares  to  which  he  was 
entitled  in  the  business  of  Harrison, 
Ainslie  k  Co.  (or  the  Newland  and  Lome 
Furnace  Co.)  to  certain  trustees  therein 
named,  to  hold  upon  the  trusts  therein- 
after mentioned.  And  the  testator  thereby 
declared  and  directed  that  from  and  after 
January  1,  1864,  his  said  trustees  should 
stand  possessed  of  the   said   eight  and 
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a  half  shares  upon  trust  as  to  the  net  pro- 
ceeds arising  from  three  and  a-half  of  the 
said  shares  (after  payment  thereout  of  the 
annual  sum  of  2501.  for  certain  specified 
charitable  purposes)  to  pay  half-yearly  to 
his  son  Matthew  Benson  Harrison  the 
whole  or  such  part  of  such  net  proceeds  as 
his  trustees  should  in  their  absolute  dis- 
cretion think  fit  during  his  life,  and  any 
accumulation  of  such  net  proceeds  during 
his  life.  And  th  e  testator  declared  that  after 
the  decease  of  the  said  Matthew  Benson 
Harrison  the  whole  of  such  proceeds  should 
be  from  time  to  time  invested  in  or  upon 
any  of  the  stocks,  funds,  or  securities 
thereinafter  mentioned  with  respect  to 
the  investment  of  his  residuary  personal 
estate.  And  the  testator  declared  that 
the  said  net  proceeds,  and  the  resulting 
income  thereof,  and  the  stocks,  funds,  or 
securities  on  which  the  same  should  for 
the  time  being  be  invested,  and  also  the 
last- mentioned  three  and  a-half  shares, 
should  be  held  by  his  trustees  in  trust  for 
all  or  such  one  or  more  exclusively  of  the 
others  or  other  of  the  children  or  remoter 
issue  of  his  said  son  Matthew  Benson 
Harrison  (such  issue  to  be  born  in  his 
lifetime),  upon  such  conditions,  with  such 
restrictions,  and  in  such  manner  as  his 
said  son  Matthew  Benson  Harrison  should 
by  deed  or  will  appoint.  And  in  defisiult 
of  and  until  such  appointment  in  trust 
for  all  or  any  of  the  children  of  his  said 
son  Matthew  Benson  Harrison  who  being 
sons  should  attain  the  age  of  twenty-one 
years,  or  being  daughters  should  attain 
that  age  or  marry,  and  if  more  than  one 
in  equal  shares.  And  the  testator  thereby 
further  directed  that  his  trustees  should 
stand  possessed  of  the  net  proceeds  arising 
from  two  and  a-half  others  of  the  afore- 
said eight  and  a-half  shares  (after  pay- 
ment thereout  of  the  annual  sum  of  150/. 
for  certain  specified  charitable  purposes) 
upon  trust  to  pay  half-yearly  to  his  son 
Wordsworth  Harrison  the  whole  or  such 
parts  of  the  said  net  proceeds  as  his  trustees 
should  in  their  absolute  discretion  think 
fit  during  his  life.  And  after  the  decease 
of  the  said  Wordsworth  Harrison  (subject 
to  the  contingent  payment  of  a  certain 
annuity  to  his  widow)  the  testator 
directed  that  any  accumulation  of  the  said 
net  proceeds  during  the  life  of  the  said 


Wordsworth  Harrison,  and  after  his  de- 
cease the  whole  of  such  net  proceeds,  and 
also  the  said  two  and  a-half  shares,  shoald 
be  held  by  his  trustees  upon  such  and  the 
like  trusts,  and  to  and  for  such  and  the 
like  intents  and  purposes,  and  wiih,uDder, 
and  subject  to  such  and  the  like  powers, 
provisoes,     and     declarations     for    the 
benefit    of   his    said    son     Wordsworth 
Harrison  and  his  issue  as  were  therein- 
before expressed  and  declared  with  respect 
to  the  shares  thereby  settled  upon  his  son 
Matthew  Benson  Harrison  and  his  issue, 
as  ^lly  and  effectually  as  if  the  same  were 
there  repeated.   And  the  testator  thereby 
further  directed  that  his  trustees  should 
stand  possessed  of  the  net  proceeds  arising 
from  two  and  a-half  others  of  the  aforesaid 
eight  and  a-half  shares  (after  payment 
thereout  of  the  annual  sum  of  100/.  for 
certain  specified  charitable  purposes)  upon 
trust  to  pay  half-yearly  to  his  son  Benson 
Harrison  the  whole  or  such  parts  of  the 
said  net  proceeds  as  his  trustees  should  in 
their  absolute  discretion  think  fit  during 
his  life.     And  after  the  decease  of  the  said 
Benson  Harrison    the  testator  directed 
that  any  accumulation  of  the  said  net 
proceeds  during  the  life  of  the  said  Benson 
Harrison  and,  after  his  decease,  the  whole 
of  such  net  proceeds,  and  also  the  said 
two  and  a-half  shares,  should  be  held  by 
his  trustees  upon  such  and  the  like  trusts, 
and  to  and  for  such  and  the  like  intents 
and  purposes,  and  with,  under,  and  subject 
to  such  and  the  like  powers,  provisoes,  and 
declarations  for  the  benefit  of  his  said 
son  Benson  Harrison  and   his   issue  as 
were  thereinbefore  expressed  and  declared 
in  favour  of  his  said  son  Matthew  Benson 
Harrison  and  his   issue  with  respect  to 
the  shares  thereby  settled  upon  him  and 
them  as  fully  and  effectually  as  if  the  same 
were  there  repeated.     And  the  will  pro- 
ceeded in  the  following  terms : 

"And  in  case  any  of  them,  the  said 
Matthew  Benson  Harrison,  Wordsworth 
Harrison,  and  Benson  Harrison  ^e8pe^ 
tively,  shall  die,  and  no  child  or  other 
issue  of  such  of  them  so  dying  shall 
acquire  a  vested  interest  in  the  shares 
hereby  settled  upon  them  respectively 
under  the  trusts  or  powers  aforesaid)  I 
direct  that  the  respective  shares  of  «o.^ 
of  my  said  sons  as  shall  so  die  or  so  much 
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thereof  as  shall  not  have  been  applied 
under  the  powers  herein  contained,  and 
the  annual  income  thereof,  shall  be  held 
for  the  benefit  of  the  survivors  or  survivor 
of  them  my  said  sons  and  their  and  his 
respective  issue  in  equal  shares  Upon  such 
and  the  like  trusts  and  to  and  for  such 
and  the  like  intents  and  purposes  and 
with  under  and  subject  to  such  and  the 
like  powers  provisoes  and  declarations  as 
are  herein  declared  with  respect  to  their 
respective  original  share  or  shares.  ,  .  . 
And  I  direct  my  said  trustees  ...  on 
the  first  day  of  JTanuary,  1864,  to  stand 
possessed  of  the  sum  of  66,000/.  part  of 
the  residue  of  my  personal  estate  Upon  the 
trusts  following,  that  is  to  say,  as  to 
20,0002.  part  of  such  sum  and  also  as  to 
one  third  part  of  the  ultimate  residue  of 
my  personal  estate  Upon  the  like  trusts 
and  for  the  like  int-ents  and  purposes 
and  with  the  like  powers  in  favour  of  or 
for  the  benefit  of  my  said  son,  Matthew 
Benson  Harrison,  and  his  children  and 
other  issue  (such  issue  to  be  born  in  his 
lifetime)  and  with  the  like  discretionary 
powers  as  to  the  payment  of  the  interest 
or  other  annual  produce  thereof  to  my 
said  son,  Matthew  Benson  Harrison, 
during  his  life  as  are  hereinbefore  declared 
with  respect  to  the  shares  in  my  said 
partnership  business  hereby  settled  upon 
him  and  them  and  in  case  no  child  or 
issue  of  my  said  son,  Matthew  Benson 
Harrison,  shall  acquire  a  vested  interest 
in  the  said  sum  of  20,000/.  and  his  said 
share  of  my  residuary  personal  estate 
under  the  trusts  or  powers  hereinbefore 
contained  or  referred  to,  I  direct  that 
the  same  or  so  much  thereof  as  shall 
not  have  been  applied  under  the 
said  powers  and  the  annual  income 
thereof  shall  be  held  in  trust  for  my 
surviving  sons  in  equal  proportions 
Upon  the  like  trusts  and  for  the  like 
intents  and  purposes  with  the  like 
powers  in  favour  of  them  and  their  chil- 
dren or  other  issue  and  with  the  like 
discretionary  powers  as  to  the  payment  of 
the  interest  or  other  annual  produce 
thereof  to  them  during  their  respective 
lives  as  are  hereinbefore  declared  with 
respect  to  his  original  share  in  the  said 
sum  of  66,000/.  and  in  the  ultimate  residue 
of  my  personal    estate.    And  as  to  the 


sum  of  20,000/.  other  part  of  the  said  sum 
of  66,000/.,  and  also  as  to  one  other  third 
part  of  the  ultimate  residue  of  my  said 
personal  estate  I  direct  my  said  trustees 
....  to  stand  possessed  thereof  Upon 
the  like  trusts  and  for  the  like  intents 
and  purposes  and  with  the  like  powers  in 
favour  or  for  the  benefit  of  my  said  son, 
Wordsworth  Harrison,  and  his  children 
and  other  issue  (such  issue  to  be  born  in 
his  lifetime)  and  with  the  like  discre- 
tionary powers  as  to  the  payment  of  the 
interest  or  other  annual  produce  thereof 
to  my  said  son,  Wordsworth  Harrison, 
during  his  life  as  are  hereinbefore  de- 
clared with  respect  to  the  shares  in  my 
said  partnership  business  hereby  settled 
upon  him  and  them  and  in  case  no  child 
or  other  issue  of  my  said  son,  Wordsworth 
Harrison,  shall  acquire  a  vested  interest 
in  the  said  sum  of  20,000/.  and  his  said 
share  in  my  residuary  personal  estate 
under  the  trusts  or  powers  hereinbefore 
contained  or  referred  to,  I  direct  that  the 
same  or  so  much  thereof  as  shall  not  have 
been  applied  under  the  said  powers  and 
the  annual  income  thereof  shall  be  held 
in  trust  for  my  surviving  sons  in  equal 
proportions  Upon  the  like  trusts  and  for 
the  like  intents  and  purposes  with  the 
like  powers  in  favour  of  them  and  their 
children  and  other  issue  and  with  the 
like  discretionary  powers  as  to  the  pay- 
ment of  the  interest  or  other  annual  pro- 
duce thereof  to  them  during  their  re- 
spective lives  as  are  hereinbefore  declared 
with  respect  to  their  respective  original 
shares  in  the  said  sum  of  66,000/.  and 
the  ultimate  residue  of  my  said  personal 
estate  And  as  to  the  sum  of  26,000/.  the 
remaining  part  of  the  said  sum  of  66,000/., 
and  also  as  to  one  other  third  part  of  the 
ultimate  residue  of  my  said  personal 
estate  I  direct  my  said  trustees  .... 
to  stand  possessed  thereof  Upon  the 
like  trusts  and  for  the  like  intents 
and  purposes  and  with  the  like  powers 
in  favour  or  for  the  benefit  of  my 
said  son,  Benson  Harrison,  and  his  chil- 
dren and  other  issue  (such  issue  to  be 
born  in  his  lifetime)  and  with  the  like 
discretionary  powers  as  to  the  payment  of 
the  interest  or  other  annual  produce 
thereof  to  my  said  son,  Benson  Harrison, 
during  his  life  as  are  hereinbefore  declared 
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respect  to  the  shares  in  mj  said 
partnership  business  hereby  settled  upon 
him  and  them  and  in  case  no  child  or 
other  issue  of  my  said  son,  Benson 
Harrison,  shall  acquire  a  vested  interest 
in  the  said  sum  of  26,000/.  and  his  said 
share  in  my  residuary  personal  estate 
under  the  trusts  or  powers  thereinbefore 
contained  or  referred  to  I  direct  that 
the  same  or  so  much  thereof  as  shall  not 
have  been  applied  under  the  said  powers 
and  the  annual  income  thereof  shall  be 
held  in  trust  for  my  surviving  sons  in 
equal  proportions  Upon  the  like  trusts 
and  for  the  like  intents  and  purposes 
with  the  like  powers  in  fieivour  of  my  said 
sons  and  their  children  and  other  issue 
and  with  the  like  discretionary  powers 
as  to  the  payment  of  the  interest  or 
other  annual  produce  thereof  to  them 
during  their  respective  lives  as  are 
hereinbefore  declared  with  respect  to 
their  respective  original  shares  in  the 
said  sum  of  66,000/.  and  in  the  residue  of 
my  said  personal  estate." 

The  testator  executed  in  all  seven 
codicils  to  his  said  will,  of  which  only  the 
first  and  fifth  are  material. 

fiy  the  first  codicil  dated  June  I,  1860, 
the  testator  directed  his  truhtees  to  utand 
possessed  of  three  of  his  eight  and  a-half 
shares  in  his  partnership  business  for  his 
son  Benson  '^  and  his  children  and  more 
remote  issue  .  .  .  with  such  limitations 
'  over  as  aforesaid."  And  after  reciting 
that  he  had  by  his  said  will  directed  his 
trustees  on  January  1,  1864,  to  stand 
possessed  of  the  sum  of  26,000/.  upon 
certain  trusts  in  favour  or  for  the  benefit 
of  his  son  Benson  Harrison  and  his 
children  and  other  issue,  as  already  set 
out  above,  the  testator  proceeded  as 
follows :  "  And  I  also  direct  my  said 
trustees  ...  to  stand  possessed  of  the 
sum  of  23,000/.  .  .  .  instead  of  the  said 
sum  of  26,000/.  Upon  the  like  trusts  in 
favour  of  or  for  the  benefit  of  my  said  son, 
Benson  Harrison,  and  his  issue  and  also  in 
case  no  child  or  other  issue  of  my  said  son, 
Benson  Harrison,  shall  acquire  a  vested 
interest  in  the  said  sum  of  23,000/.  and 
the  investments  thereof  as  are  in  the  said 
will  mentioned  and  declared  with  respect 
to  the  said  sum  of  26,000/." 


By  the  fifth  codicil  dated  December  22, 

1862,  the  testator  directed  as  follows : 

"  I  hereby  revoke  the  division  (con- 
tained in  my  will  and  the  codicils  thereto) 
of  66,000/.  to  my  three  sons,  and  declare 
it  to  be  my  wish  and  intention  that  what- 
ever accumulation  there  may  be  of  my 
personal  estate  at  Candlemas,  1864,  be- 
yond 60,000/.  (already  bequeathed  to  mj 
two  daughters)  shall  be  equally  divided 
between  my  three  sons  Matthew  Benson, 
Wordsworth,  and  Benson." 

The  testator   died    on   November  26, 

1863,  and  the  will  and  codicils  were  duly 
proved  on  March  14,  1864,  in  the  District 
Probate  Begihtry  at  Carlisle. 

Matthew  Benson  Harrison  died  on 
January  22,  1879,  leaving  three  children 
him  surviving. 

Wordsworth  Harrison  died  on  June  14, 
1889,  leaving;  five  children  him  surviving. 

Benson  Harrison  died  on  November  1, 
1900,  without  ever  having  had  any  chil- 
dren. 

A  petition  was  now  presented  to  the 
Court  by  one  of  the  trustees  for  the  time 
being  of  the  testator's  will  in  the  suit  of 
Harrison  v.  Harriaan  (instituted  on  Au- 
gust 30,  1872),  asking  (inter  alia)  that  it 
might  be  declared  who,  upon  the  proper 
construction  of  the  will  and  codicils  of  the 
testator,  were  now  entitled,  and  in  what 
shares  and  proportions,  and  in  what  capa- 
cities, to  certain  ordinary  and  preference 
shares  in  Harrison,  Ainslie  &  Co.,  Lim., 
and  to  certain  funds  in  Court,  and  to  certain 
personal  estate  of  the  testator,  now  repre- 
senting the  three  shares  in  the  partnership 
business  of  Harrison,  Ainslie  &  Co.  (or 
the  Newland  and  Lome  Furnace  Co.),  and 
the  one- third  share  of  the  accumulations 
of  the  testator's  personal  estate  at  Candle- 
mas, 1864,  beyond  the  sum  of  60,000^ 
and  the  one-third  share  of  the  testator^fi 
ultimate  personal  estate,  to  which  the  said 
Benson  Harrison  had  been  entitled  for  a 
life  interest  under  the  will  and  codicils  of 
the  testator  already  set  out  above. 

Vernon  Smith,  K.C.y  and  ff.  FeOoicsM 
the  trustee  of  the  testator's  will. 

HoGnaghtm,  E.G.,  and  Warlten  Hornt, 
for  the  children  of  Wordsworth  Harrison. 
— On  the  true  construction  of  this  will 
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there  is  an  independent  gift  to  the  children 
of  Wordsworth  on  the  death  of  Benson^ 
and  there  is  no  necessity  to  read  *'bur- 
vivors  "  as  **  others."  The  words  *•  for  the 
benefit  of  the  survivors  or  survivor  of 
them  mj  said  sons  and  their  and  his 
respective  issue,"  constitute  independent 
gifbd  to  the  sons  and  their  issue.  It  is 
not  a  gift  to  the  sons  and  a  settlement  of 
their  shares,  as  in  most  cases. 

But  if  we  have  to  rely  upon  reading 
"survivors"  as  "others,"  this  is  a  case 
where  that  ought  to  be  done.  There  is 
no  absolute  rule  that  "  survivor  "  can  be 
read  as  "  other  "  only  where  there  is  a  gift 
over  on  fiedlure  of  all  the  children.  The 
pi^esent  case  is  within  the  third  rule  laid 
down  by  Blay,  J.,  in  Botoman,  In  re; 
Lay,  In  re;  WhyUhead  v.  BouUon  [lS89]  ^ 
In  Robsan,  In  re;  ffowden  v.  Rohwm 
[1899],^  some  doubt  was  expressed  as  to 
that  rule ;  but  the  gift  in  that  case  was 
only  to  the  survivors,  without  the  words 
**  and  their  children,"  to  it  was  not  within 
the  third  rule  in  Bovmian,  In  re}  Beck- 
with,  V.  Beckwiih  [l876]  ^  is  distinguishable 
on  the  same  ground.  The  rule  is  sup- 
ported by  Hodge  v  Foot  [1865]  *  and 
Hawkins  v.  Hamerton  [l848],^  and  by  the 
reasoning  of  the  judgment  in  CorheU'e 
Will,  In  re  [i86o].« 

HaUlane^  K,C.,  and  Sheldon,  for  other 
parties  in  the  same  interest. — Where  the 
whole  will  shews,  as  this  will  does,  an  inten- 
tion that  the  property  should  be  settled 
upon  the  different  stirpes,  the  word  *'  sur- 
vivors "  will  be  construed  to  mean  survivor- 
ship in  the  person  of  descendants— see  the 
judgment  of  the  Privy  Council  in  King 
V.  Frost  [l89o],7and  Lord  Selborne's  judg- 
ment in  Watte  v.  LittUwood  [1872].^  In 
Wake  V.  Varah  [l876l  ^  there  was  a  gift 
over  on  failure  of  all  the  issue ;  but  the 
decision  was  not  based  on  that  ground. 
Benn,  In  re;  Benn  v.  Benn  [isss],^®  is 
distioguishable,   because    there   were  no 

(1)  41  Ch.  D.  526. 

(2)  34  L.  J.  N.O.  718;  W.  N.  (1899),  260. 

(3)  46  L.  J.  Ch.  97. 

(4)  34  Beav.  349. 

(5)  16  Sim.  410. 

(6)  29  L.  J.  Ch.  458;  Johnson,  591. 

(7)  60  L.  J.  P.C.  15;  15  App.  Cas.  548. 

(8)  L.  R.  8  Oh.  70. 

(9)  45  L.  J.  Ch.  533 ;  2  Ob.  D.  348. 
(10)  29  Ch  D.  839. 


words  there  to  connect  the  gift  to  sur- 
vivors with  the  trusts  of  their  original 
share. 

Swinfen  Body,  K  C,  and  Brya/n  Farrer, 
for  other  parties  in  the  same  interest. — 
The  case  of  Benn,  In  re  ;  Benn  v.  Benn,^^ 
came  before  the  Court  of  Appeal  in 
Blantem,  In  re;  Lowe  v.  Cooke  [l89l],*^ 
where  the  Court  said  that  Stirling,  J.,  had 
been  milled  by  it. 

Fve,  K,C.,  and  MarteUi,  for  other  parties 
in  the  same  interest. 

Theobald,  K,G ,  and  G.  Cave,  for  the 
testator's  next-of-kin.— The  third  rule  laid 
down  in  Bowman,  In  re,^  is  not  good  law. 
On  the  contrary,  it  is  distinctly  opposed 
to  the  decisions  in  Milsom  v.  Awdry 
[1800]  »^  and  (/sticks,  In  re  [iSfieV*  The 
conclusion  arrived  at  by  Cozens- Hardy,  J  , 
in  Robson,  In  re ;  Hotvden  v.  Robson,^  is 
really  irresistible.  The  crucial  words  in 
this  case  are  nearer  those  in  Robson,  In 
re;  Howden  v.  Robson,"^  than  those  in 
Bowman,  In  re}  Hntokins  v.  Hamerton  * 
and  CorbeVCs  Will,  In  re,^  are  unlike  the 
present  case,  and  have  no  real  bearing  on 
it.  There  is,  in  fact,  no  case  that  really 
bears  upon  or  need  embarrass  the  Court 
in  construing  the  present  will.  That 
being  so,  the  obvious  result  of  these  limi- 
tations, under  the  circumstances  that 
have  arisen,  is  to  constitute  an  intestacy. 

Macnaghten,  K.C,  replied. 

Haldane,  K.C,  in  reply,  referred  to 
Lucena  v.  Lucena  [l877].^* 

Swinfen  Eady,  K.C.,  replied. 

Cur,  adv,  vuU. 

April  27. — Cozens- Habdt,  J.  —  This 
petition  involves  the  construction  of  the 
will  and  codicils  of  Benson  Harrison,  and 
the  question  that  arises  is,  who  are  en- 
titled to  a  share  in  the  testator's  buni- 
ness  which  the  son  Benson  enjoyed  during 
his  life,  and  also  who  are  entitled  to  a 
share  in  the  residue  which  he  likewise 
enjoyed  for  life.  [His  Lordship  read  the 
material  portions  of  the  will  and  codicils.] 
It  will  be  observed  that  there  is  no  gift 
over  on  death  of  all  three  sons  without 

(11)  W.  N.  (1891),  54. 

(12)  5  Ves.  465. 

(13)  36  Beav.  338. 

(14)  47  L.  J.  Ch.  203  ;  7  Ch  D  256. 
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issue,  either  as  to  the  business  or  as  to 
the  residue. 

On  behalf  of  the  children  of  Matthew 
Benson  and  Wordsworth,  it  has  been 
argued  that  they  take,  although  their 
parents  did  not  survive  Benson.  This 
contention  is  based  (a)  on  the  ground  that 
there  is  sufficient  in  this  wiU  to  justify 
the  Court  in  reading  "surviving"  as 
meaning  •*  other  " ;  or  (h)  on  the  ground 
that  "surviving"  has  the  meaning  of 
"stirpital"  survivorship;  or  (c)  on  the 
ground  that,  as  a  matter  of  construction, 
the  gifts  are  to  the  surviving  sons  for  life, 
and  to  the  children,  or  issue,  of  the  sons, 
whether  such  sons  survive  or  not.  On 
behalf  of  the  next-of-kin  it  has  been 
argued  (a)  that  there  is  no  justification  for 
departing  from  the  plain  meaning  of  the 
language  used,  and  that  there  is  no  gift 
except  to  the  children,  or  issue,  of  sons 
who  survived. 

Beading  the  will  without  reference  to 
authorities,  I  think  it  is  reasonably  clear 
that  the  only  children,  or  issue,  who  can 
take  Benson's  share  are  children,  or 
issue,  of  such  of  his  two  brothers  as  might 
survive  him,  and  that  as  neither  of  the 
two  brothers  survived  him  there  are  no 
children,  or  issue,  who  can  take.  It  is 
not  for  me  to  guess  whether  this  is  what 
the  testator  would  have  desired.  My 
duty  is  to  construe  the  language  he  has 
used. 

But  in  a  will  of  this  nature  it  is  not 
possible  wholly  to  disregard  prior  decisions 
so  far  as  they  lay  down  principles,  and  my 
attention  has  been  called,  and  properly 
called,  to  a  great  many  authorities.  I  do 
not  propose  to  discuss  them  at  length, 
more  particularly  as  the  wit  of  man  can- 
not reconcile  them  all. '  It  is  sufficient  for 
me  to  say  that  I  cannot  adopt  the  view 
that  "surviving"  means  "other,"  or 
means  "surviving  in  person  or  in  descen- 
dants," without  running  counter  to  Beck- 
wUh  V.  Beokvnthj^  Zucena  v.  Lucena^^^ 
Homer^a  Estate^  In  re  ;  Pontfret  v.  Graham 
[I88I],**  and  Bmrh^  Inre;  Benny.  Benny^^ 
three  of  which  are  decisions  of  the  Court 
of  Appeal.  I  cannot,  however,  pass  over 
so  lightly  that  which  I  have  called  the 
third  argument  on  the  part  of  the  chil- 
dren. It  is  supported  by,  if  not  based 
(16)  51  L.  J.  Ch.  43  ;  19  Ch.  D.  186. 


upon,  the  considered  judgment  of  Mr. 
Justice  Kay  in  Bowmany  In  re}  After 
dealing  with  the  particular  will  before 
him,  the  learned  Judge  lays  down  three 
propositions  as  correctly  summing  up 
the  law  in  cases  of  thi^  nature:  "It 
seems  to  me  that  the  decisions  establish 
the  following  propositions:  Where  the 
gift  is  to  A.,  B.,  and  C.  equally  for  their 
respective  lives,  and  after  the  death  of 
any  to  his  children,  but  if  any  die  with- 
out children  to  the  survivors  for  life  with 
remainder  to  their  children,  only  children 
of  survivors  can  take  under  the  gift  over. 
If  to  similar  words  there  is  added  a 
limitation  over  if  all  the  tenants  for  life 
die  without  children,  then  the  children  of 
a  predeceased  tenant  for  life  participate 
in  the  share  of  one  who  dies  without 
children  after  their  parent.  They  also 
participate,  although  there  is  no  general 
gift  over,  where  the  limitations  are  to 
A.,  B.,  and  C.  equally  for  their  respective 
lives,  and  afber  the  death  of  any  to  his 
children,  and  if  any  die  without  children 
to  the  surviving  tenants  for  life  and  their 
respective  children,  in  the  same  manna: 
as  their  original  shares."  Of  these  three 
propositions,  the  first  and  the  second  seem 
to  be  well  e&tablished,  and  I  adopt  them 
without  hesitation.  The  third  proposi- 
tion, which  covers  the  present  case,  has 
caused  me  considerable  difficulty.  Mr. 
Justice  Kay  has  stated  this  proposition 
as  the  result  of  the  authorities,  and  it  is 
necessary  to  consider  how  far  the  autho- 
rities cited  bear  out  this  view,  and  how 
far  those  authorities  have  been  overruled. 
They  are  Hodge  v.  Footy^  AmtMs  EetaUy 
In  re  riSTo],^^  and  Walker's  Estate,  In  re  ; 
Church  V.  Tyacke  [lS79].^^  Now  in 
Hodge  v.  Foot^  Sir  John  Romilly  pro- 
ceeded partly  upon  the  "scope  and 
object "  of  the  will,  and  the  circumstance 
that  an  intestacy  would  result  unless 
"  surviving "  was  read  as  "  other."  It 
must,  I  think,  be  admitted  that  those 
reasons  cannot  now  be  accepted — see  the 
observation  of  Lord  Justice  Fry  in  Benny 
In  re;  Benn  v.  Benn}^  Sir  John 
Bomilly  also  relied  upon  Harman  v. 
Dickenson  [i  78 1]  *® — where,  however,  there 

(16)  39  L.  J.  Ch.  875 ;  L.  R.  10  Bq.  262. 

(17)  48  L.  J.  Ch.  698 ;  12  Ch.  D.  205. 

(18)  1  Bro.  C.C.  91. 
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was  a  general  gift  over  sach  as  woald 
bring  the  case  withia  Mr.  Justice  Kay's 
aeoond  proposition — and  upon  Hawkins  y. 
Hamertan,^  In  that  case  Yice-Chancellor 
fihadwell  did  not  lay  down  any  general 
principle.  There  was  an  express  direction 
that  ''after  the  decease  of  my  said  son 
and  daughters,  then  I  will  and  direct 
that  the  whole  of  such  residue  .  .  .  shall 
be  paid  and  divided  amongst  all  and 
•every  the  children  of  my  said  son  and 
■daughters,  in  equal  parts/'  The  class  was 
not  limited  to  cldldren  of  such  of  the  son 
and  daughters  as  should  survive  the  wife. 
And  the  subsequent,  and  apparently  un- 
necessary, clause  that,  in  case  any  of  the 
43on  and  daughters  should  die  without 
leaving  issue,  then  the  share  given  to 
him,  her,  or  them  so  dying  should  go 
and  be  divided  "  amongst  the  survivor  or 
aurvivors  of  my  said  children  and  their 
issue,  in  the  like  equal  parts,  shares  and 
proportions,"  was  construed  so  as  to  make 
it  consistent  with  the  former  gift.  This 
as  the  view  taken  of  that  case  by  Vice- 
Ohancellor  Wood  in  Corhett's  Will,  In  re.^ 
In  Arnold! 8  EstaUj  In  re,'®  Vice-Chan- 
•cellor  Malins  proceeded  upon  a  view 
c^hich  has  since  been  distinctly  repudiated 
%>y  the  Court  of  Appeal.  I  may  refer  to 
Wake  V.  Varah.^  I  think  AmoUTa  Ea- 
4aie,  In  re,^®  cannot  be  regarded  as  a 
binding  authority — see  the  observation 
of  Loi3  Justice  Lindley  in  Benn,  In  re ; 
Benn  v.  Benn}^  Walker* a  Eatale,  In  re  ; 
4Jhurch  V.  Tyache^'^  was  a  decision  of 
Vice-Chancellor  Hall ;  but  in  the  subse- 
•quent  case  of  Homer* s  EataUy  In  re; 
Pomfret  v.  (rroAaro,**  the  Vice- Chancellor 
in  effect  said  that  his  earlier  decision 
<x>uld  not  be  supported,  having  regard  to 
Beekwith  v.  BewwUh.^  It  is,  I  think,  not 
incorrect  to  say  that  not  one  of  the  three 
decisions  relied  upon  by  Mr.  Justice  Kay 
•as  warranting  his  third  proposition  can 
now  be  regarded  as  satisfactory,  or  as 
laying  down  any  principle  which  a  Judge 
of  co-ordinate  jurisdiction  ought  to  follow. 
Against  these  decisions  there  is  a  con- 
siderable body  of  authority.  I  refer 
especially  to  Milaom  v.  Awdry}^  In  that 
case  there  was  a  residuary  bequest  to  the 
testator's  nephews  and  nieces  equally  per 
sHrpea  for  their  lives,  and,  after  the  death 
^f  either  of  his  said  nephews  and  nieces, 


his  or  her  share  to  be  paid  equally  unto 
and  among  his  or  her  children,  and  if 
any  of  his  said  nephews  and  nieces  should 
die  without  leaving  any  child  then  the 
share  or  shares  of  him,  her,  or  them  so 
dying  ''  should  go  to  and  among  the  sur- 
vivors or  survivor  of  them  in  manner 
aforesaid."  The  Master  of  the  Bolls  .held 
that  the  words  ^'in  manner  aforesaid" 
meant  in  the  same  manner  as  the  original 
share — that  is,  for  life  only — and  that  the 
share  of  each,  both  original  and  accruing, 
went  to  the  children,  if  any.  This  seems  to 
be  precisely  the  case  contemplated  by  Mr. 
Justice  Kay's  third  proposition.  But  the 
Master  of  the  BoUs  held  that  on  the 
death  of  the  last  nephew  without  issue 
there  would  be  an  intestacy,  although 
there  were  children  of  deceased  nephews 
and  nieces.  Milaom  v.  Awdry  ^^  was 
approved  by  Vice-Chanoellor  Wood  in 
CorheU'a  WUl,  In  re,®  which  is  indeed  a 
strong  decision  in  the  same  sense.  It  is 
true  that  Vice- Chancellor  Malins  in 
Arnold' a  Estate,  In  re,*®  said  that  he  was 
satisfied  that  Milaom  v.  Awdry  ^^  was 
"contrary  to  a  long  line  of  subsequent 
authorities,  and  that  it  is  no  longer  a 
binding  authority."  But,  for  the  reasons 
above  stated,  and  having  regard  to  the 
judgments  of  the  Court  of  Appeal,  I  am 
not  able  to  accept  this  view.  Milaom  v. 
Awdry  *^  must,  I  think,  be  considered  as 
good  law. 

It  follows  that,  in  my  opinion,  the 
third  proposition  in  Bowman,  In  re,*  is 
not  warranted  by  the  authorities,  and  I 
must  decline  to  follow  it.  In  my  view  it 
makes  no  difference  whether  the  gift  of 
an  accruing  share  is  to  the  survivors  for 
life  with  remainder  to  their  chddren 
expressly,  or  is  to  the  survivors  and  their 
children  by  reference  to  the  limitations  of 
the  original  shares.  I  must  therefore 
declare  that,  on  the  death  of  Benson 
without  issue,  his  share  in  the  business 
fell  into  residue,  and  that  there  is  an 
intestacy  as  to  his  share  of  residue  thus 
augmented. 

Solicitors — Dowson,  Ainslie  k  Martinean ; 
A.  H.  Amoald  &  Son ;  Goodale  k  Hobson. 

lUeported  by  Joteph  E.  Morris,  Esq,^ 
Barritter-at'Lanf, 
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1901  /  ^^^^^  LIGHTEKAGE  CO. 

March  21,  22.     C     *'  '^'^''  '"^'"'''^ 
April  27.         )      ^^<^- 

Easement — Right  of  Support  ^Acquisi- 
tion hy  Prescription — Enjoyment — yature 
of  Enjoyment. 

In  order  to  establish  a  right  to  an  ease- 
ment  hy  long  enjoyment,  the  enjoyment 
must  he  of  swik  a  nature  that  the  servient 
owners  attention  ought  reasonably  to  have 
been  drat/on  to  the  existence  of  the  easement 
It  is  7u>t  enough  that  something  has  been 
visible  from  which  an  expert  might  have 
inferred  the  existence  of  the  easement.  The 
word  "  dam,"  as  appUed  to  the  enjoymsnt 
hy  which  an  easement  may  he  acquired, 
does  not  mean  surreptitiously  or  frau- 
dulently, but  only  in  such  a  manner  as 
could  not  reasonably  he  expected  to  attract 
the  notice  of  the  servient  owner. 

In  1860,  Messrs.  Green  were  the 
owners  in  fee  simple  of  property  on  the 
bank  of  the  Thames  at  Blackwall.  The 
eastern  part  of  this  was  in  their  own 
occupation,  the  western  part  was  let  to 
tenants  who  used  it  as  a  wharf  and  ship- 
building yard.  In  that  year  Messrs. 
Green  employed  a  contractor  to  construct 
a  graving  dock  on  their  own  premises. 
It  was  constructed  with  timber  sides 
supported  by  rods  or  ties  carried  under- 
ground to  piles  driven  into  the  ground. 
These  piles  were  in  the  first  instance 
placed  on  the  eastern  side  of  the  boundary 
fence  between  the  two  portions  of  the 
property,  the  dock  wall  being  about  1 7  or 
18  feet  to  the  east  of  the  boundary 
fence.  Signs  of  weakness  soon  shewed 
themselves  in  the  sides  of  the  dock,  and 
in  or  about  1861  Messrs.  Green,  by 
arrangement  with  their  tenant,  carried 
rods  or  ties  under  the  tenant*s  wharf, 
and  beyond  the  fence,  to  a  distance  of 
about  15  ft.  6  in.  to  the  west  of  the  fence, 
and  fixed  them  by  means  of  nuts  to  piles 
driven  in  there. 

In  1877,  both  parts  of  the  property 
being  in  hand,  Messrs.  Green  conveyed 
the  eastern  part  of  the  premises  to  the 
plaintifis,  who  had  ever  since  occupied  and 
used  it  as  a  wharf.  In  1886  Messrs. 
Green  sold  the  dock  premises  to  a  com- 
pany, who  subsequently  sold  them  to  the 


defendants.  The  defendants  had  carried 
on  business  there  ever  since.  Both  the 
conveyances  from  Messrs.  Green  were  in 
common  form,  and  contained  no  reserva- 
tion or  grant  of  any  right  to  support. 

In  1892  the  defendants  concreted  the 
bottom  and  a  small  part  of  the  side  of 
their  dock,  but  with  this  exception  the 
timber  walls  remained  supported  by  the 
ties  put  down  in  1861  until  the  trial  of 
the  action.  In  1900  the  plaintiflfs,  in  the 
course  of  excavations  made  by  them  with 
a  view  of  improving  their  property,  dis- 
covered for  the  first  time  the  rods  or  ties 
placed  there  by  Messrs.  Green  in  1861. 

After  some  correspondence  the  plain- 
tiflfs brought  this  action  for  a  declaration 
that  the  defendants  were  not  entitled  to 
prevent  their  removing  the  ties. 

The  ties  or  rods  were  underground  and 
invisible,  and  there  was  evidence  that  the 
plaintiflfs  did  not,  in  iaxsk,  know  of  their 
existence.  Certain  nuts  were  visible  upon 
the  western  side  of  a  pile  upon  the  plain- 
tiflTs  land,  which,  in  fact,  held  the  rods  or 
ties  in  place.  There  was  some  conflict  of 
evidence  as  to  whether  the  existence  of 
these  nuts,  and  the  fact  that  a  dock  con- 
structed with  timber  sides,  as  that  of  the 
defendants  was,  must  be  supported  by 
ties,  ought  not  to  have  given  the  plaintiff 
notice  of  the  existence  of  the  ties  under 
their  land.  The  result  of  this  evidence 
su£B.ciently  appears  from  the  judgment. 

Macnaghten,  K,C.,  and  Bryan  Farrer, 
for  the  plaintiflfd. — The  defendants  can 
only  claim  to  maintain  these  piles  and 
ties  in  the  plaintiflfs'  land  either  on  the 
ground  of  a  reservation  by  Messrs.  Green 
when  the  land  was  conveyed  to  the  plain- 
tiflfs, or  as  an  easement  acquired  by  twenty 
years'  enjoyment.  There  is  no  express 
reservation }  and  a  reservation  of  an  ease- 
ment can  only  be  implied  where  the  ease- 
ment is  of  necessity  and  so  obviously 
necessary  that  the  purchaser  must  be 
assumed  to  have  known  of  its  existence— 
Svffidd  V,  Broken  [l864]^  and  Wheeiden 
V.  Burrows  [lS79].'  The  judgment  of 
Thesiger,  L.J.,  in  the  latter  case  sums 
up  all   the  previous  cases,  and  Pyer  v. 

(1)  33  L.  J.  Ch.  249  ;  4  De  G.  J.  &  S.  W. 

(2)  48  L.  J.  Ch.  853 ;  12  Gh.  D.  81. 
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Carter  [l857]  *  must  be  taken  to  be  over- 
ruled. The  burden  of  proof  of  a  reser- 
vation is  on  the  grantor — Broomfield  v. 
WiUiama  [lS97y 

As  to  tne  plaintiffs'  long  enjoyment,  an 
easement  can  only  be  acquired  by  eigoy- 
ment  which  is  continuous,  peaceable,  and 
open — DaUon  v,  Angus  [188I].*  There  is 
no  question  as  to  the  first  two  requisites  ; 
but  "  open  "  means  an  enjoyment  which 
would  be  obvious  to  the  ordinary  man — 
Solomon  v.  Vintners*  Co.  [l859]  *  Here 
there  was  no  such  open  enjoyment.  The 
defendants  never  knew  of  the  existence 
of  the  easement,  and  there  is  nothing  to 
shew  that  they  ought  to  have  known. 

Eve,  K,C.y  and  A.  F,  Peterson^  for  the 
defendants. — A  reservation  will  be  implied 
of  any  right  which  arises  of  necessity  out 
of  the  condition  of  the  property.  When  it 
is  said  that  the  easement  reserved  must 
be  apparent,  it  is  only  meant  that  it  must 
be  apparent  from  its  necessity.  Here  there 
was  a  timber  dock  at  a  distance  at  which 
it  was  common  knowledge  that  it  could 
not  be  supported  except  by  ties  under  the 
plaintiffs'  land.  That  is  sufficient  to  imply 
a  reservation — Wheeldon  v.  Burrows,^ 

The  defendants  have  enjoyed  the  suppoi  t 
for  more  than  twenty  years,  and  have  un- 
doubtedly acquired  an  easement,  unless  it 
can  be  shewn  that  their  enjoyment  has 
been  dam.  The  enjoyment  was  not  secret 
or  surreptitious.  It  is  stated  that  the 
directors  of  the  company  did  not  know 
of  the  existence  of  the  ties;  but  their 
servants,  who  were  daily  employed  about 
the  wharf,  must  have  known,  and  no 
evidence  has  been  called  to  shew  they  did 
not.  It  is  not  necessary  to  prove  actual 
knowledge  on  the  part  of  the  servient 
owner — Gray  v.  Band  [I821].' 

Macnaghten,  K.C,  replied. 

Cur.  adv,  tmU, 

April  27. — Cozens- ?ABDT,  J.  (after 
stating  the  facts  as  above  set  out). — The 
question  I  have  to  decide  is  whether  the 
defendants  are  entitled,  as  against  the 
plaintiffs,  to  have  the  support  of  these 

(3)  26  L.  J.  Ex.  268 ;  1  H.  &  N.  916. 

(4)  66  L.  J.  Ch.  306;  [1897]  1  Ch.  602. 
(6)  60  L.  J.  Q.B.  689 ;  6  App.  Cas.  740. 

(6)  28  L.  J.  Bz.  870;  4  H.  4c  N.  686. 

(7)  2  Br.  k  B.  667. 


rods  and  ties,  and  to  prevent  the  plaintiffs 
from  interfering  with  them  as  may  seem 
requisite  for  the  purpose  of  their  business. 
Evidence  has  been  adduced  which  satisfies 
me  on  several  points.  First,  for  a  timber 
dock  of  this  nature  it  was  reasonably 
necessary  to  have  underground  rods  and 
ties  extending  beyond  the  division  fence 
between  the  two  properties.  This  was 
proved  by  actual  experience  in  1860,  and 
Mr.  Jeffery,  whose  testimony  was  in  no 
way  shaken,  states  that  the  proper  distance 
for  safety,  though  it  might  vary  slightly, 
having  regard  to  the  nature  of  the  soil, 
is  for  a  dock  of  this  depth  33  ft.  from 
the  side,  and  this  is  about  the  distance 
adoped  in  1861.  Secondly,  if  instead  of 
a  timber  side  a  concrete  wall  had  been 
placed  on  the  western  side  of  the  dock, 
it  would  not  have  been  necessary  to  go 
beyond  the  boundary  fence.  Thirdly,  the 
plaintiffs,  when  they  purchased  in  1877, 
in  fact  had  no  knowledge  of  the  existence 
of  the  rods  or  ties  under  their  land,  and 
they  were  not  aware  of  their  existence 
until  1900.  In  saying  this,  I  refer  to  the 
dii'ectors  and  managers  of  the  plaintiff 
company.  Fourthly,  there  are  now  visible 
on  the  western  side  of  the  camp  sheathing 
which  holds  up  the  side  of  the  wharf,  and 
a  few  inches  above  the  slip,  two  nuts  on 
the  outside  of  piles.  These  are  nut-s  and 
piles  placed  there  in  1861.  These  nuts 
are  not  always  vidible,  and  are  not  of  such 
a  nature  as  to  attract  attention.  In  fetct, 
the  directors  and  the  present  manager 
had  not  noticed  them  until  1900.  Fifthly, 
although  a  skilled  expert  informed  of  the 
nature  of  the  dock  might  have  concluded 
that  these  nuts  had  to  do  with  the  support 
of  the  dock,  no  ordinary  person  conversant 
with  riverside  property  would  necessarily 
have  arrived  at  this  conclusion,  for  they 
might  very  probably  have  served  to 
support  the  camp  sheathing  and  the 
wharf  behind  it.  Sixthly,  if  the  plaintiffs 
remove  the  ties  it  is  probable  that  the 
dock  side  will  give  way. 

Under  these  circumstances  the  defen- 
dants contend — first,  that  on  the  con- 
veyance of  1877  to  the  plaintiffs  there 
was  an  implied  reservation  of  a  right  to 
the  then  existing  support  to  the  dock ; 
and  secondly,  that  even  if  there  was  no 
such  implied  reservation  the  defendants 
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have  acquired  a  right  to  the  easement  of 
support  by  reason  of  actual  enjoyment  for 
more  than  twenty  years  since  1877.  The 
plaintiffs  deny  that  there  was  any  implied 
reservation,  and  they  deny  that  any  ease- 
ment can  have  been  acquired,  because  the 
enjoyment  has  not  been  of  such  a  nature 
as  to  entitle  the  defendants  to  an  easement 
either  under  the  Prescription  Act  or  under 
the  presumption  of  a  lost  grant.  On  the 
first  point,  I  am  clearly  of  opinion  that 
there  was  no  implied  reservation  in 
favour  of  the  vendors  when  the  wharf 
was  conveyed  to  the  plaintiffs  in  1877. 

The  judgment  of  Lord  Westbury  in 
Suffidd  V.  Brown,^  followed  by  the  judg- 
ment of  Lord  Chelmsford  in  Croadey  v. 
Lightowler  [i867],®  has  been  distinctly 
adopted  by  the  Court  of  Appeal  in  the 
leading  case  of  Wheeldon  v.  BurrowaJ^  It 
seems  to  me  that,  in  a  case  like  this,  the 
vendors  must  expressly  reserve  any  such 
right,  and  that  the  purchaser  is,  in  the 
a^nce  of  express  reservatipn,  entitled  to 
rely  upon  the  plain  effect  of  the  convey- 
ance executed  by  the  vendors. 

The  second  point,  however,  involves 
much  more  difficulty.  There  has  been  a 
continuance  for  upwards  of  twenty  years 
of  these  rods  and  ties  under  the  plaintiffs' 
land,  and  I  think  a  right  has  been 
acquired,  either  under  the  Prescription 
Act  or  under  the  common-law  doctrine  of 
a  lost  grant,  unless  it  can  be  held  that  the 
easement  has  been  enjoyed,  not  openly,  but 
ckmi.  By  dmn  I  do  not  understand 
fraudulently  or  surreptitiously.  It  is 
sufficient  that  the  easement  has  not  come 
to  the  knowledge  of  the  plaintiffs,  and  is 
not  of  such  a  nature  that  their  attention 
ought  reasonably  to  have  been  drawn  to 
it.  The  authorities  bearing  on  the  point 
are  not  numerous,  and  it  will  be  convenient 
to  refer  to  them  shortly.  In  Solomon  v. 
Vintners*  Co,^  a  right  of  support  was 
claimed  by  the  plaintiff  as  owner  of  a 
house  against  the  owner,  not  of  the 
adjacent  house,  but  of  the  house  against 
which  the  adjacent  house  leaned,  and  by 
which  it  and  the  plaintiff's  house  were,  in 
fact,  supported.  Baron  Bramwell  said : 
^'  Supposing  it  does  exist  it  must  be  either 
as  a  matter  of  absolute  right,  or  as  a  matter 
of  prescription,  or  under  the  Prescription 
(8)  36  L.  J.  Ch.  684  j  L.  B.  2  Ch.  478. 


Act,  or  as  founded  on  some  supposed  lost 
grant.     In  any  of  these  cases  it  can  only 
exist  if  the  benefit  was    one  that  was 
enjoyed  as  of   right,   which    cannot  be 
unless  it  was  openly  and  visibly  eojoyedL 
An  enjoyment  must  be  neither  v»,  preeario 
nor  elam,  it  must  be  open.     Now  when 
one  house  visibly  leans  towards  another,  a 
person  may  make  a  tolerably  shrewd  gaesB 
that  it  is  partly  supported  by  the  other; 
but  it  will  only  be  a  conjecture.    No  one 
can  say  but  that  both  may  have  slipped 
and  both  stand.     I  think  the  expression 
is,    'upon    the    square,'   self-supporting. 
But  it  may  turn  out  to  be  the  flEUBt,  that 
the  house  which  leans  towards  the  other, 
affords  as  much  support  to  that  other  by 
their  mutual  cohesion  as  the  other  affords 
to  it.    In  fact  it  is  impossible  to  say  which 
house  is  being  supported.     It  is  true  that 
in  this  case  when  the  defendant's  house 
was  removed  the  plaintiff's  house  fell  in ; 
but  probably  nobody  who  saw  the  block  <^ 
buildings  would  have  guessed  that  such  a 
result  would  have  followed.     If  any  one 
had  done  so  it  would   have  been  bat  a 
matter  of  conjecture.     Therefore,  suppos- 
ing   that  the  plaintiff,  for    more  than 
twenty  years,  had  an  enjoyment  which  he 
says  now  ought  to  continue,  it  was  an 
enjoyment    dam^    not    open,    and   con- 
sequently not  as  of  right."  This  judgment 
plainly  interprets  dam  in  the  sense  which 
I  have  adoped.     "Consent  or   acquies- 
cence," said  Lord  Justice  Thesiger,   in 
delivering  the  judgment  of  the  OovLVt  of 
Appeal  in  Stwrgea  v.  Bridgnlan  [i879],* 
''  of  the  owner  of  the  servient  tenement 
lies  at  the  root  of  prescription,  and  of  the 
fiction  of  a  lost  grant,  and  hence  the  acts 
or  user,  which  go  to  the  proof  of  either 
the  one  or  the  other,  must  be,  in  the 
language  of  the  civil  law,  nee  vi  nee  dam 
nee   preeario;  for  a  man  cannot,  as  a 
general  rule,  be  said  to  consent  to  or 
acquiesce  in  the  acquisition  by  his  neigh- 
bour of  an  easement  through  an  enjoy- 
ment of  which  he  has  no  knowledge,  actual 
or  constructive,  or  which  he  contests  and 
endeavours  to    interrupt,  or    which  he 
temporarily  licenses."  This  seems  to  adopt 
the  same  view.     In  the  leading  case  of 
DaUan  v.  Angus  ^  there  was  a  remarkable 
difference  of  opinion  among  the  Judges 
(9)  48  L.  J.  Ch.  785 ;  11  Ch.  D.  852. 
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who  attended  the  House  of  Lords,  and 
also  among  the  law  Lords,  as  to  the 
nature  and  legal  origin  and  limits  of  the 
right  of  support.  Lord  Selbome  says : 
^'  The  inquiry  on  this  part  of  the  case  is, 
as  to  the  nature  and  extent  of  the  know- 
ledge or  means  of  knowledge  which  a  man 
ought  to  be  shewn  to  possess,  against 
whom  a  right  of  support  for  another  man's 
building  is  claimed.  He  cannot  resist  or 
interrupt  that  of  which  he  is  wholly  igno- 
rant. But  there  are  some  things  of  which 
all  men  ought  to  be  presumed  to  have 
knowledge,  and  among  them  (I  think)  is 
the  £su;t,  that,  according  to  the  laws  of 
nature,  a  building  cannot  stand  without 
vertical  or  (ordinarily)  without  lateral 
support.  When  a  new  building  is  openly 
erected  on  one  side  of  the  dividing  line 
between  two  properties,  its  general  nature 
and  character,  its  exterior  and  much  of 
its  interior  structure,  must  be  visible  and 
ascertainable  by  the  adjoining  pro- 
prietor during  the  course  of  its  erection. 
When  (as  in  the  present  case)  a  private 
dwelling-house  is  pulled  down,  and  a 
building  of  an  entirely  different  character, 
such  as  a  coach  or  carriage  factory,  with  a 
large  and  massive  brick  pillar  and  chimney 
stack,  is  erected  instead  of  it,  the  adjoin- 
ing proprietor  must  have  imputed  to  him 
knowledge  that  a  new  and  enlarged  ease- 
ment of  support  (whatever  may  be  its 
extent)  is  going  to  be  acquired  against 
him,  unless  he  interrupts  or  prevents  it. 
The  case  is,  in  my  opinion,  substantially 
the  same  as  if  a  new  &ctory  had  been 
erected,  where  no  building  stood  be- 
fore. Having  this  knowledge,  it  is,  in 
my  judgment,  by  no  means  necessary  that 
he  should  have  particular  information 
as  to  those  details  of  the  internal  struc- 
ture of  the  building  on  which  the  amount 
or  incidence  of  its  weight  may  more  or 
less  depend.  If  he  thought  it  material, 
he  might  inquire  into  those  particulars, 
and  then  if  information  were  improperly 
withheld  from  him,  or  if  he  received  &ls6 
or  misleading  information,  or  if  anything 
could  be  shewn  to  have  been  done  secretly 
or  surreptitiously,  in  order  to  keep 
material  &cts  from  his  knowledge,  the 
case  would  be  different.  But  here  there 
was  no  evidence  from  which  a  jury 
could  have  been  entitled  to  infer  any  of 
Vol.  70.~Ohano. 


these  things.  Everything  was  honestly 
and  (as  far  as  it  could  1^)  openly  done, 
without  any  deception  or  conceahnent. 
The  interior  construction  of  the  building 
was,  indeed,  such  as  to  require  lateral 
support,  beyond  what  might  have  beea 
necessary  if  it  had  been  otherwise  con- 
structed. But  this  must  always  be  liable 
to  happen,  whenever  a  building  has  to  be 
adapted  to  a  particular  use.  The  know- 
ledge that  it  may  or  may  not  happen  is  in 
my  opinion  enough,  if  the  adjoining  pro- 
prietor makes  no  inquiry.  I  think,  there- 
fore, that  in  this  case  the  kind  and  degree 
of  knowledge  which  the  adjoining  pro- 
prietor must  necessarily  have  had  was 
sufficient;  that  nothing  was  done  dam^ 
and  that  the  evidence  did  not  raise  any 
question  on  this  point  which  ought  to 
have  been  submitted  to  the  jury.'*  These 
observations  of  Lord  Selbome  indicate 
the  great  difficulty  of  applying  the  word 
dam  to  the  circumstances  oi  any  par- 
ticular case.  Lord  Blackburn  says :  *'The 
edict  of  the  Praetor  that  possession  must 
must  not  hevivd  dam^  as  I  think,  is  so 
£str  adopted  in  English  law  that  no  pre- 
scriptive right  can  be  acquired  where 
there  is  any  concealment,  and  probably 
none  where  the  ei^oyment  has  not  been 
open  "  This  is  not  so  dear  an  expression 
of  opinion  as  that  of  Baron  Bramwell, 
but  I  do  not  think  it  really  differs  from 
Baron  Bramwell's  view. 

The  question  for  my  decision,  there- 
fore, seems  to  be  this:  Was  the  dock  a 
structure  of  such  a  nature  that  the 
plaintiffs  ought  to  have  assumed  that  it 
must  have  had  artificial  supports  ex- 
tending under  their  wharf  t  Or,  m  other 
words,  can  the  plaintifis  be  heard  to  say 
in  truth  they  did  not  know  of  the  exist- 
ence of  these  artificial  supports  t  Now, 
no  doubt  the  plaintiff  knew  there  was 
a  dock  on  the  east  side  of  their  high 
boundary  fence,  not  coming  quite  up  to 
that  fence,  but  some  17  fb.  or  18  ft. 
distant  from  it.  They  did  not  know 
of  the  artificial  supports  to  the  dock 
which  extended  under  their  land.  I 
cannot  hold  that  they  ought  to  have 
known  that  the  dock  must  have  been 
thus  supported.  Messrs.  Qreen  and  their 
contractor  in  1860  apparently  thought 
that  adequate  support  would  be  obtained 
2P 
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'  bj  means  of  tiee  not  extending  beyond 
tbe  boundary  fenoe,  and  it  does  not  seem 
reasonable  to  attribute  to  the  plaintiffs 
such  special  knowledge  as  an  expert 
might  possess,  but  which  an  ordinary 
man  of  business  would  not  possess.  Nor 
do  I  think  that  the  two  nuts  which  are 
visible  on  the  plaintiffs'  premises,  even  if 
observed,  suffice  to  give  notice  of  the 
existence  of  the  ties.  They  are  15  fb.  6  in. 
from  the  boundary  fence,  and  a  few 
inches  above  the  surface  of  the  slip.  So 
far  as  I  can  judge  from  a  photograph, 
they  would  naturally  be  reganied  only  as 
connected  with  the  camp  sheathing  on 
the  side  of  the  plaintiffs'  wharf.  They 
would  not  suggest,  except  possibly  to  a 
skilled  expert,  that  they  were  connected 
with  two  of  a  series  of  iron  ties  under 
the  plaintiffs'  wharf  supporting  the  dis- 
tant dock.  In  the  present  case  there 
has  been  nothing  surreptitious,  no  active 
concealment;  but,  on  the  other  hand, 
there  has  been  no  open  and  visible 
enjoyment  of  the  easement  claimed. 
This  special  and  unusual  support,  by 
means  of  iron  ties  beneath  the  surface 
of  the  plaintifib'  land  is  not,  in  my 
opinion,  such  as  can  be  claimed  merely 
by  twenty  years'  enjoyment  without  the 
knowledge  of  the  plaintiffs. 

The  result  is  that  I  must  declare  that 
the  defendants  are  not  entitled  to  retain 
any  of  the  rods,  ties,  or  supports  in  or 
under  the  plaintiffs'  land  for  the  purpose 
of  upholding  or  supporting  the  defen- 
dants' dry  dock,  and  are  not  entitled  to 
interfere  with  the  removal  by  the  plain- 
tifis  of  all  or  any  of  such  rods,  ties,  or 
supports. 


Solicitors— Rensbaw,   Kekewich  &  Smith,  for 
^    plaintiffs;  Drake,  Son  k  Parton,  for  defen- 
dants. 

[Reported  hy  J,  R.  Brooke,  £tq., 
Baniiter-cU-Law. 


HABBOLD   V,    PLENTY. 


Cozens- Hardt,  J. 
1901. 
May  15,  17,  23.  . 

Mortgage — Choaea  in  Action — Shares  in 
Limited  Company — Remedy — Foreclosure 
or  Sale. 

The  deposit  of  a  certificate  of  shares  to 
aecwre  the  repayment  of  money  amounts  to 
an  agreement  to  transfer  the  shares  by  toay 
of  mortgage,  and  the  depositee  is  entiUed  to 
a  decrsfiforforechsuo'e,  and  is  not  restricted 
to  a  remedy  by  sale. 

Carter  t;.  Wake  (46  L.  J.  Oh.  841 ; 
4  Oh.  D.  605)  distinguished. 

In  March,  1897,  the  defendant  deposited 
with  the  plaintiff  a  certificate  for  shares  as 
security  for  the  repayment  to  the  plaintiff  of 
a  debt  of  150/  then  owing  to  the  plaintiff 
from  the  defendant  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum.  The 
defendant  made  defietult,  and  the  plaintiff 
commenced  the  present  action  to  enforce 
his  security  by  foreclosure  or  sale. 

The  statement  of  claim  set  out  the 
transaction  in  the  terms  above  mentioned, 
and  the  plaintiff  now  moved  for  judgment 
in  default  of  the  defendant's  appearanoe ; 
and  the  only  question  argued  was  whether 
the  plaintiff  was  entitled  to  foreclosure  or 
whether  his  only  remedy  was  by  a  sale. 

Dighton  Pollock^  for  the  plaintiff.^Tbe 
deposit  of  the  share  certificates  constituted 
a  valid  equitable  mortgage,  and  not  a 
pledge.  The  remedy  of  a  mortgagee  is 
foreclosure,  and  not  nde,  as  in  the  case  of 
a  pledge. 

[The  following  oases  and  text-books 
were  referred  to:  General  Credit  and 
Discount  Co.  v.  Glegg  [issaV  London  and 
Midland  Bank  v.  Mitehell  [1899],*  France 
V.  Clark  [isss],'  Carter  v.  Wake  [l«77],* 
James  v.  James  [1873],*  Otoen,  In  re 
[l894],«  Sadler  v.  Worley  [l894]/  Shea  v. 
Moore  [i892],«  Richardson^  In  re  ;  ShUUto 

(1)  62  L.  J.  Ch.  297;  22  Ch.  D.  649. 

(2)  68  L.  J.  Ch.  568 ;  [1899]  2  Ch.  161. 

(3)  52  L.  J.  Ch.  362;  22  Ch.  D.  830.  Id  a  A.: 
53  L.  J.  Ch.  585  ;  26  Ch.  D.  257. 

(4)  46  L.  J.  Ch.  841 ;  4  Ch.  D.  605. 

(5)  42  L.  J.  Ch.  386 ;  L.  R.  16  Sq.  153. 

(6)  63  L.  J.  Ch.  749 ;  [1894]  3  Ch.  220. 

(7)  63  L.  J.  Ch.  661 ;  [18941  2  Ob.  170. 

(8)  [1894]  I  Ir.  R.  158. 
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Habbold  v.  Plenty. 

V.  Hcibwn  [l885],®  TaMti  CoU&n  and 
Coffm  Plantation  Co.,  In  re ;  Sofrgent,  ex 
parte  [l874],»«  Bf/»ll  v.  Rowlea  [nso],^* 
Oorgier  v.  Mieville  [l824]J'  uolonial 
Bank  V.  Whmnet/  [1886],^'  Steioart.  Ex 
parte;  SheQet/,  in  re  [l864],'*  Moes,  Ex 
parte;  DavieSy  in  re  [l849],**  DotuM 
V.  Stickling  [1866],*^  HnUiday  v    Holgate 

i\B6Sy  RobUne  on  Mortgages,  pp.  280, 
,459,  and  1,465  ;  Story's  Bailments, 
8.  290;  and  Seton's  Judgments  (5th  ed.), 
p.  1,695.] 

DanekuoertSy  K.G.  {a/micus  Curice), — 
The  question  of  the  relative  rightR  of 
mortgagee  and  pledsee  was  considered  in 
Burdick  v.  SeweU  [188.3],^^  when  the  case 
was  before  Field,  J. 

The  defendant  did  not  appear. 

Cwr,  ado,  vuU, 

Oozens-Habdy,  J. — This  action  raises 
a  question  whether  a  person  with  whom 
certificates  of  shares  in  a  limited  company 
have  been  deposited  by  way  of  security  is 
entitled  to  foreclosure,  or  whether  his 
only  remedy  is  sale.  The  defendant  does 
not  appear,  but  counsel  who  appears  for 
the  plaintiff  has  put  before  me  all  the 
authorities  which  might  help  the  defen- 
dant in  resisting  foreclosure.  The  only 
material  allegation  in  the  statement  of 
claim  is  that  in  March,  1897,  the  defen- 
dant deposited  with  Harrold  a  certificate 
for  sharas  as  security  for  the  repayment 
to  Harrold  of  the  sum  of  150Z.  then 
owing  to  him  from  the  defendant,  with 
interest  thereon  at  the  rate  of  6  per  cent. 
per  annum.  Now  it  is  plain  that  a 
pledgee  is  in  a  very  different  position  from 
an  ordinary  mortgagee.  He  has  only  a 
special  property  in  the  thing  pledged. 
He  may  obtain  a  sale,  but  he  cannot 
obtain  a  foredoeure.     I  do  not  think  that 

(9)  65  L.  J.  Ch.  741 ;  30  Ch.  D.  396. 
CIO)  43  L.  J.  Ch.  425  ;  L.  R   17  Eq.  273. 

(11)  1  Ves.  sen.  348 ;  1  Atk.  166  ;  1  Wh.  &  Tu. 
L.O.  Bq.  (7th  ed.)  96. 

(12)  2  L.  J.  (0.8.)  K.B  206 ;  3  B.  &  0.  46. 

(13)  66  L.  J.  Oh.  43 ;  11  App.  Gas.  426. 

(14)  34  L.  J.  Bk.  6  ;  4  De  G.  J.  &  8.  543. 
(16)  18  L.  J.  Bk.  17 ;  3  De  G.  &  Sm.  599. 

(16)  86  L.  J.  Q.B.  232 ;  7  B.  &  8.  783 ;  L.  R. 
1  Q.B.  686. 

(17)  87  L.  J.  Ex.  174;  L.  R.  3  Ex.  299. 

(18)  52  L.  J.  Q.B.  428;  10  Q.B.  D.  363. 
In  C.A.:  63  L.  J.  Q.B.  399;  13  Q.B.  D.  169. 
In  H.L. :  64  L.  J.  Q.B.  166  ;  10  App.  Cas.  74. 


this  is  properly  a  case  of  pledge.  A  share 
is  a  chose  in  action.  Toe  certificates  are 
merely  evidence  of  title,  and  whatever 
may  be  the  result  of  the  deposit  of  a  bearer 
bond,  such  as  that  which  Sir  G.  Jessel 
dealt  with  in  Carter  v.  Wake,*  I  think  I 
cannot  treat  the  plaintiff  as  a  mere 
pledgee.  The  deposit  of  the  certificate 
by  way  of  security  for  the  debt  which  is 
admitted  seems  to  me  to  amount  to  an 
equitable  mortgage,  or,  in  other  words,  to 
an  agreement  to  execute  a  transfer  of  the 
shares  by  way  of  mortgage.  The  result 
is  that  the  plaintiff  is  entitled  to  a  judg- 
ment substantially  in  the  form  which 
would  be  given  if,  instead  of  certificates  of 
shares,  the  documents  had  been  title-deeds 
of  real  estate  or  a  policy  of  assurance — 
Seton  on  Judgments  (5th  ed.),  p.  1,701. 


Solicitors — Maade    k.   TunnicUffe,  agents    for 
S.  J.  Knight,  Newbary,  for  plaintiff. 


[Reported  by  A.  E.  Randall,  S$q  , 
Barrister-at'Larr, 


JoiYCA,  J.    ^ 

1901.       >    PARSON,  In  re  ;  pabson  v, 
April  3,  29.  )  parson. 

Costs — Tascation — Party  and  Party — 
Leading  Counsel — Special  Fee — DisaUow- 
am/ie. 

In  a  proceeding  in  the  Chancery  Divi- 
sion, a  special  fee  of  fifty  guineas,  in 
addition  to  an  ordinary  fee  upon  the  brief 
paid  to  a  leading  counsel  practising  unthin 
the  Bar  but  not  usually  in  that  Court 
where  the  proceeding  takes  place,  cannot 
under  ordinary  cirownstanoes  be  aUovoed 
on  a  taxation  of  costs  between  party  and 
party, 

Semble,  such  a  fee  cannot  be  allowed 
under  any  circumstances. 

Summons  to  review  a  taxation  of  costs 
under  an  order  made  in  an  administration 
action. 

In  the  action  a  mortgagee  had  daimed 

to  prove  against  the  estate  for  a  large 

sum.     The  question  of  his  right  to  prove 

was    decided    by    Kekewich,  J.,    on    a 

2p2 
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Parson,  In  bb. 
snmmonsy  and  the  claim  was  very  con- 
siderably reduced.  There  were  many 
interests  represented  by  counsel,  and  aU 
the  leading  counsel  practising  in  that 
Court  had  been  retained  by  other  interests. 
The  claimant,  desiring  to  have  a  leading 
counsel,  endeavoured  to  hriei  several 
counsel  ordinarily  practising  in  other 
Courts,  but  without  success,  and  in  the 
end,  on  the  eve  of  the  hearing,  was 
obliged  to  brief  a  leading  counsel,  who 
declined  to  go  into  that  Court  without  a 
special  fee  of  fifty  guineas  in  addition  to 
the  ordinary  fee  on  his  brief. 

The  claimant's  costs  were  ordered  to  be 
taxed,  and  included  in  them  was  an 
item  of  66Z.  2«.  Ccf.,  fee  to  leading  counsel. 
Objection  being  taken  to  this  item,  the 
Taxing  Master  reduced  it  by  ten  guineas, 
allowing  a  sum  of  55^  12«.  6d.  only  for 
counsel's  fee. 

This  summons  was  then  taken  out  to 
vaiy  the  Taxing  Master's  certificate. 

Hughes^  K.C,^  and  Henry  FeUoioSf  for 
the  summons. — If  in  this  item  is  included 
a  special  fee  of  fifty  guineas,  then  there 
was  no  necessity  to  brief  a  leading  counsel 
who  required  a  special  fee,  and  it  is  a 
luxury  for  which  the  client  must  pay. 
Inasmuch  as  all  the  leading  counsel 
practising  in  that  Court  were  already 
briefed  for  other  parties,  that  amounts  to 
a  special  circimistance ;  but  the  Taxing 
Master  did  not  treat  it  as  a  special  fee  at 
all,  and  did  not  exercise  his  discretion  at 
all.  He  must  either  have  allowed  or  dis- 
allowed the  whole  of  it,  but  not  have 
reduced  it  by  ten  guineas;  the  junior's 
fee  was  five  guineas,  so  that  the  leader's 
fee  could  not  be  an  ordinary  fee.  In  The 
Warkwarth  [1885]  ^  a  special  fee  in  party- 
and-party  taxation  was  disallowed,  and 
there  is  no  case  where  a  special  fee  has 
been  allowed,  and  the  cost  of  it  thrown 
on  the  unsuccessful  party.  The  nearest 
is  Harrison,  In  re  [1886],^  but  that  dealt 
with  refreshers  and  not  with  the  original 
fee. 

Whether  this  is  an  ordinary  fee  or  a 
special  fee,  the  Taxing  Master  has  gone  on 
the  wrong  principle  as  to  quantum,  and 
there  is  no  precedent  for  giving  a  leader  a 

(1)  1  Times  L.  R.  659. 

(2)  66  L.  J.  Oh.  768 ;  33  Oh.  D.  62. 


fee  so  wholly  disproportionate  to  that  of 
his  junior. 

YoungeTy  K.Cy  and  W.  E.  Vernon,  for 
the  claimant. — ^The  parties  who  objected 
to  the  Taxing  Master's  certificate  are 
bound  by  the  objections  they  raise,  and 
there  is  no  objection  raised  on  the  ground 
of  special  fee.  The  Taxing  Master  in  his 
discretion  says  the  fee  is  not  excessive,  the 
leader  having  no  cognisance  of  the  case 
beforehand.  The  Taxing  Master's  dedsion 
as  to  the  amount  of  counsel's  fees  will  not 
be  interfered  with  unless  there  has  been 
a  gross  mistake,  and  there  has  been  none 
here — Brawn  v.  Sewell  [issol'  A  special 
fee    was    expressly   allowed    by    Keke- 


wich,     J.y     in 


V.    StiU,^    on   a 


motion  for  attachment.  The  principle  of 
Smith  V.  Effingham  (Earl)  [i847]  ^  applies 
here;  it  was  not  through  caprice  that 
special  counsel  was  briefed,  but  because 
all  the  ordinary  leaders  practising  in  that 
Court  were  already  retained.  We  admit 
that  unless  special  circumstances  can  be 
shewn  a  special  fee  is  not  allowed  on 
party-and-party  taxation;  but  here  dire 
necessity  created  special  drcumstancesr— 
NichoU  V.  Hadam  p846].* 

Hughes,  K,0.,  in  reply. — NichoU  v. 
Haalam  ^  must  be  wrongly  reported ;  it  is 
impossible  to  object  to  any  counsel 
appearing  for  an  adversary,  and  the 
objection  could  not  be  made  at  the  time. 
The  theory  and  justification  of  a  special 
fee  are  that  an  ordinary  fee  is  a  proper 
and  reasonable  fee  for  the  work,  and  the 
Taxing  Master  is  bound  to  insist  that 
such  ordinary  fee  only  is  paid. 

Cur.  adv.  vuU. 

April  29.— JoTOE,  J.— This  is  an  appli- 
cation to  review  a  taxation  under  an  onier 
in  an  administration  action  which  has  been 
going  on  for  many  years,  and  in  which  I 
was  counsel  for  one  of  the  parties.  Under 
the  circumstances  I  more  than  once 
declined  to  hear  this  application,  but 
being  informally  urged  to  do  so  because  of 
certain  inconveniences  which  would  other- 
wise have  been  occasioned,  I  consented  to 
take  it ;  but  I  find  it  difficult  to  divest  my- 

•  (3)  16  Ch.  D.  617. 
(4)  Unreported. 

(6)  16  L.  J.  Ch.  297;  10  Beav.  378. 
(6)  15  Sim.  49. 
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self  of  the  knowledge  which  I  have  of  the 
proceedings  and  of  the  particular  applica- 
tion upon  which  the  order  was  made 
under  which  the  taxation  has  taken  place. 

The  taxation  is  not  one  between  solicitor 
^uid  client,  and  the  sole  question  in  dis- 
pute is  as  to  the  fees  of  a  leading  counsel 
within  the  Bar  upon  the  hearing  of  a 
summons  which  was  adjourned  into  Court. 
It  was  not  like  a  trial  with  witnesses,  in 
the  examination  and  cross-examination 
of  whom  great  experience  or  discretion 
might  have  been  required,  but  all  the 
evidence  was  by  affidavit  or  documentary. 

The  fee  in  question  is  sixty  guineas, 
made  up,  as  clearly  appears  by  the  indorse- 
ment upon  the  brief  produced  before  me, 
of  ten  guineas,  the  fee  on  the  brief,  and 
fifty  guineas  special  fee,  the  leading 
oounsel  instructed  being  one  of  those  who 
do  not  accept  a  brief  in  any  Court  without 
an  additional  special  fee  of  fifty  guineas. 
The  Taxing  Master's  answer  to  the  objec- 
tions is  in  the  following  terms  :  "  The 
olaimant  was  obliged  to  brief  a  leader 
irom  another  Court,  all  the  leaders  in  Mr. 
Justice  Kekewich's  Court  having  been 
retained  by  other  parties  in  these  pro- 
<»edings.  He  had,  therefore,  to  pay  a 
larger  fee  to  such  counsel  than  would 
otherwise  have  been  necessary.  This  fee 
I  have  reduced  by  the  sum  of  ten  guineas. 
I  consider  in  my  discretion  that  under 
these  circumstances  the  fee  allowed  is 
reasonable  and  proper.'' 

This,  in  my  opinion,  was  not  an  admis- 
sible course  for  the  Taxing  Master  to 
adopt  under  the  circumstances ;  but  even 
if  it  were,  the  proper  fee  to  be  allowed 
would  be  seven  guineas  and  no  more — the 
fee  paid  to  the  junior  counsel  being  only 
£ve  guineas.  I  consider  that  in  the 
present  case  a  fee  of  fifty  guineas  upon 
the  brief  of  the  leading  counsel,  whether 
practising  within  or  without  the  Bar, 
would  be  grossly  exorbitant  and  unjustifi- 
able. The  only  question  really  is  whether 
his  special  fee  of  fifty  guineas  is  to  be 
allowed  upon  such  a  taxation.  And  it  is, 
I  think,  enough  for  me  to  say  that,  even 
if  such  a  special  fee  could  ever  be  allowed 
(and  as  at  present  advised  I  think  it  could 
not),  there  were  not,  in  my  opinion,  any 
special  circumstances  sufficient  to  warrant 
the  allowance  in  the  present  case.   Conse- 


quently I  decline  to  allow  this  special  fee, 
and  the  fees  charged  must  be  reduced  by 
the  amount — ^namely,  fifty  guineas. 


Solicitors — Burchell,  Wilde  &  Co.,  for  the  snm- 
mons ;  Burchells  k  Co.,  for  the  claimant. 

IReparted  hy  W.  S.  Goddard,  Esg.^ 
Barrigter-at'Lajv, 


KeKEWICH,  J.  ^  MANNESMAN  TUBE   CO.,   In 

1901.         >     re;    von    Siemens    v. 
May  9.       )      Mannesman  tube  co. 

Company  —  Winding-up  —  Preferential 
Payments — Receiver  in  Possession — Poor 
Rate—District  Rate— RaU  for  Water  Sup- 
plied hy  Meter — Apportionment — Prrfer- 
ential  Payments  in  Bankruptcy  Act^  1888 
(51  cfc  52  Vict.  c.  62),  s,  1,  svi>-8,  1  (a)— 
Preferential  Payments  in  Bankruptcy 
Amendment  Act,  1897  (60  d:  61  Vict. 
c.  19),  ss.  2  and  3. 

A  poor  rate  and  district  and  water  rates 
were  made  respectively  on  October  15, 1898 
and  October  4,  1898,  and  were  payable  by 
the  defendant  company.  A  receiver  u>as 
appointed  on  behalf  of  debenture-holders 
on  November  9,  1898,  who  wenJt  into  pos- 
session on  the  same  day ;  and  on  Decem- 
ber 1,  1898,  the  compam/y  toent  into  vohcn- 
tary  liquidation.  The  receiver  paid  the 
rates  in  full  in  January,  1899,  and  claimed 
to  be  recouped  by  the  liquidators  of  the  com- 
pany  out  of  the  assets  available  for  payment 
of  the  general  creditors : — Held,  that  the 
poor  and  district  rates  were  preferential 
payments  udthin  the  Preferential  Payments 
in  Bankruptcy  Act,  1888,  and  the  am>end- 
ing  Act  of  1897,  and  thai  the  receiver  must 
be  recouped  by  the  liquidators  the  whole  of 
the  a/mount,  and  not  merely  an  apportioned 
part  down  to  the  date  of  his  going  into 
possession.  But  the  water  being  supplied 
and  paid  for  by  Tneter,  the  water  rate  must 
be  apportioned,  and  only  that  part  of  the 
rate  which  represented  the  quantity  con- 
summed  down  to  the  date  of  the  receiver 
going  into  possession  was  a  preferential 
payment. 
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Mannesman  Tub£  Co.,  In  be. 

Summons  by  the  plaintiffs  for  directions 
that  the  whole  or  some,  and  if  so  what, 
part  of  the  snm  of  2,430^.  6«.  lid.  paid 
by  the  receiver  to  creditors  of  the  com- 
pany should  be  claimed  under  the  Pre- 
ferential Payments  in  Bankruptcy  Act, 
1888,  and  the  Preferential  Payments  in 
Bankruptcy  Amendment  Act,  1897,  by 
the  receiver  from  the  liquidators  of  the 
company. 

The  action,  which  was  brought  by 
debenture- holders,  was  commenced  on 
November  9,  1898,  and  on  the  same  day 
a  receiver  was  appointed  to  act  at  once 
without  security.  On  December  1,  1898, 
the  company  passed  a  resolution  for 
voluntary  winding-up,  and  a  liquidator 
was  appointed  On  March  11,  1899, 
Wright,  J.,  made  an  order  directing  the 
voluntary  winding-up  to  be  continued 
under  the  supervision  of  the  Court,  and 
an  additional  liquidator  was  appointed  to 
act  with  the  voluntary  liquidator. 

Amongst  the  claims  received  by  the 
liquidators  in  answer  to  advertisements 
for  creditors  were  the  following  :  "J. 
Jordan,  Poor  Rate,  made  October  15, 
1898,  191L  10». ;  Swansea  Corporation 
District  Rates  and  Water  Rates,  Octo- 
ber 4,  1898,  206^.  28,  Sd."  These  sums 
had  been  respectively  paid  by  the  receiver 
on  January  14  and  23,  1899,  and  he  now 
claimed  to  be  recouped  by  the  liquidators. 

The  debentures  created  a  floating  charge 
on  the  undertaking  of  the  company  and 
all  its  property,  both  present  and  future. 

Leigh  Clare,  for  the  summons. — ^The 
company  could  have  been  sued  for  the 
poor  rate  before  the  action  was  brought 
and  before  the  receiver  was  appointed,  so 
that  it  clearly  comes  within  the  pro- 
visions of  section  1  of  the  Preferential 
Payments  in    Bankruptcy    Act,    1888.* 

(1)  Preferential  Payments  in  Bankruptcy 
Act,  1888.  s.  1 :  "  (1)  In  the  distribution  of  the 
property  of  a  bankrupt,  and  in  the  distri- 
bution of  the  assets  of  any  company  being 
wound  up  under  the  Companies  Act,  1862,  and 
the  Acts  amending  the  same,  there  shall  be 
paid  in  priority  to  all  other  debts— (a)  All 
parochial  or  other  local  rates  due  from  the 
bankrupt  or  the  company  at  the  date  of  the 
receiving  order  or,  as  the  case  may  be,  the 
commencement  of  the  winding-up,  and  having 
become  due  and  payable  within  12  months  next 
before  that  time." 


The  receiver  was  appointed  after  the  rate 
was  made.  Thomas,  In  re;  Yetrady- 
fodtog  Local  Board,  ex  parte  [issrl,^  de- 
cided that  a  bankrupt  was  liable  tor  the 
whole  rate— see  also  WearmoiUh  Crown 
Glass  Co,,  In  re  [l882].*  The  receiver  is 
liable  for  the  whole  rate,  and  in  order  to 
avoid  depreciating  his  security  is  entitled 
to  ask  to  be  recouped  by  the  liquidators 
who  have  assets  in  their  hands.  The 
property  of  the  company  in  the  hands  of 
the  receiver  is  not  protected  from  distress 
for  rates,  and  there  has  been  no  change  of 
occupation  so  as  to  render  necessary  an 
apportionment — Marriage,  Neave  d:  Co,, 
In  re ;  North  of  England  Debenture  and. 
Assets  Corporation  v.  Marriage,  Neave  is 
Co,  [1896]*  Priority  is  given  over  the 
debenture-holders  by  section  2  ^  of  the 
Act  of  1897,  and  such  debts  as  are  men- 
tioned in  section  1  of  the  Act  of  1888  are 

(2)  57  L.  J.  Q.B.  39. 

(3)  19  Ch.  D.  640. 

(4)  65  L.  J.  Ch.  839;  [1896]  2  Ch.  663. 

(5)  Preferential  Payments  in  Bankroptcy 
Amendment  Act,  1897,  s.  2 :  "  In  the  winding- 
up  of  any  company  under  the  Companies  Act, 
1862,  and  the  Acts  amending  the  same,  the 
debts  mentioned  in  section  one  of  the  Pre- 
ferential Payments  in  Bankruptcy  Act,  1888, 
shall,  so  far  as  the  assets  of  the  company 
available  for  payment  of  general  creditors  may 
be  insufficient  to  meet  them,  have  priority  over 
the  claims  of  holders  of  debentures  or  deben- 
ture stock  under  any  floating  charge  created  by 
such  company,  and  hhall  be  paid  accordingly 
out  of  any  property  comprised  in  or  subject  to 
such  charge. 

"3.  In  case  a  receiver  is  appointed  on  behalf 
of  the  holders  of  any  debentures  or  debentoie 
stock  of  a  company  secured  by  a  floating 
charge,  or  in  case  possession  is  taken  by  or  on 
behalf  of  such  debenture-holders  of  any  pro- 
perty comprised  in  or  subject  to  such  charge, 
then  and  in  either  of  such  cases,  if  the  com- 
pany is  not  at  the  time  in  course  of  being 
wound  up,  the  debts  mentioned  in  section  one 
of  the  said  Preferential  Payments  Act  shall  be 
paid  forthwith  out  of  any  assets  coming  to  the 
hands  of  the  receiver,  or  other  person  taking 
possession  as  aforesaid,  in  priority  to  any  claim 
for  principal  or  interest  in  respect  of  socfa 
debentures  or  debenture  stock.  And  the 
periods  of  time  mentioned  in  the  said  Act 
shall  be  reckoned  from  the  date  of  the  appoint* 
ment  of  the  receiver  or  possession  being  taken 
as  aforesaid,  as  the  case  may  be.  But  any  pay- 
ments made  under  this  section  shall  be  re- 
couped as  far  as  may  be  out  of  tbe  assets  of 
the  company  available  for  payment  of  general 
creditors." 
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payable  forthwith  by  the  receiver  out  of 
assets  in  his  hands,  snbject  to  being  re- 
couped out  of  assets  available  for  payment 
of  general  creditors  (section  3). 

Sims,  for  the  liquidators. — The  posses- 
sion of  the  receiver  is  different  from  that 
of  the  liquidator ;  the  company  are  merely 
mortgagors,  and  the  receiver  cnrries  on 
the  business  not  for  the  company  but  for 
the  mortgagees,  and  sells  it  as  a  going 
concern.  It  is  admitted  that  the  liqui- 
dators are  liable  for  the  rates  down  to  the 
date  of  the  appointment  of  the  receiver, 
but  not  after  that  date ;  and  there  ought 
to  be  an  apportionment.  The  receiver 
must  prove  for  the  balance  in  the  ordi- 
nary way,  and  his  claim  must  be  ad- 
mitted. 

Kbkewich,  J. — All  that  I  have  to  con- 
sider is  what  are  the  provisions  of  the 
Acts ;  and  now  that  the  matter  has  been 
threshed  out,  I  do  not  see  any  difficulty  at 
all.  The  Act  of  1888  does  not  deal  with 
debenture-holders.  It  deals  only  with 
the  priority  of  debts  in  the  distribu- 
tion of  the  property  of  a  bankrupt, 
and  in  the  distribution  of  the  assets  of 
a  company  being  wound  up.  I  have 
to  deal  with  a  winding-up  and  am  asked 
to  make  an  order  with  regard  to  a 
rate  due  from  the  company  at  the  date  of 
the  commencement  of  the  winding-up. 
Counsel  admitted  that  he  could  not  argue 
that  the  rate  was  not  due  from  the  com- 
pany at  the  date  of  the  winding-up.  It 
is,  therefore,  a  preferential  rate  under  the 
statute.  Then  comes  the  Act  of  1897, 
which  deals  with  questions  arising  between 
the  company  and  the  debenture-holders, 
between  whom  there  is  often  a  conflict  by 
•  reason  of  the  debenture-holders  having  a 
claim  in  priority  over  the  assets.  Sec- 
tion 2  of  that  Act  only  provides  that 
preferential  claims  are  to  have  priority  as 
against  the  debenture-holders,  and  the 
receiver  must  pay  them  out  of  the  assets 
subject  to  the  debentures ;  and  the  settled 
form  of  order  directs  the  receiver  to  pay 
preferential  debts  out  of  the  assets  in  his 
hands.  The  Act,  however,  goes  on  to  say 
that  that  is  not  to  disturb  the  relative 
positions  of  the  parties  as  mortgagor  and 
mortgagee.  The  mortgagees  not  being  in 
possession,  the  rate  is  made  against  the 


mortgagors,  the  company,  and  the  com- 
pany must  pay  it  so  &r  as  they  can.  If 
they  cannot  pay,  then  the  debenture- 
holders  must  suffer;  but  any  payments 
made  by  the  receiver  on  this  account  are 
to  be  recouped  out  of  the  general  assets 
of  the  company. 

The  result  is  that  the  whole  of  this  rate 
ought  to  be  paid  as  a  preferential  payment 
on  the  ground  that  it  was  due  from  the  - 
company  at  the  date  of  the  commencement 
of  the  winding-up.  I  can  see  no  reason 
for  apportionment.  There  is  no  question 
of  the  occupation  of  the  company  or  the 
occupation  of  the  receiver.  The  question 
is  as  between  mortgagor  and  mortgagee. 
The  mortgagors  being  liable  to  pay,  the 
mortgagees  an»  to  be  recouped  what  th^ 
have  paid  on  behalf  of  the  mortgagors,  the 
company. 

I  hold  that  the  liquidators  must  pay  the 
whole  of  the  poor  rate. 

Leigh  Clare, — As  regards  the  second 
item,  the  district  rate  is  in  the  same 
position  as  the  poor  rate. 

Sim8, — I  do  not  dispute  that. 

Leigh  Clare, — The  water  rate  is  in  a 
different  position.  The  rent  of  the  meter 
is  payable  in  advance,  so  that  rent  and 
the  rate  for  water  used  before  the  winding- 
up  must  be  paid  by  the  liquidators,  as 
they  are  mere  debts  due  at  the  date  of  the 
commencement  of  the  winding-up.  The 
rate  for  the  water  supplied  afterwards  was 
not  a  debt  due  at  that  time,  and  cannot  be 
claimed  as  a  preferential  payment. 

Kbkbwioh,  J. — That  is  so.  The  pay- 
ment for  water  is  not  due  until  the  water 
is  supplied.  Only  an  apportioned  part  of 
the  water  rate  is  payable  by  the  liqui- 
dators. 

Solicitors— Badd,  Johnsons  Sl  Jecks,  for  sum- 
mons ;  H.  G.  Campion  &,  Co.,  for  liquidators. 

IBeported  hy  W.  8.  Goddard,  Etq:^ 
Ba/rri9ter  at-Law, 
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March  28,  30. ) 

Infant  —  Necessaries  —  Action/or  Ac- 
oaurU — Ceriificate — Summons  to  Vary — 
'Decision  of  Judge  in  Chambers — Practice, 

Upon  a  summons  to  vary  the  ceriificate 
of  a  Master  in  respect  of  an  item  which 
&e  Judge  in  chambers  has  adjudicated 
upon^  U  is  open  to  the  Judge  before  whom 
the  summons  comeSy  in  open  Court,  to  re- 
consider and  reverse  the  previous  decision 
in  chambers. 

In  the  case  of  an  infant,  who  was  entitled 
to  an  income  of  between  71.  and  82.  a  week 
during  his  minority,  such  things  as  la)  car- 
tridges; (6)  champagne;  and  (c)  jewellery 
presented  to  a  lady,  to  whom  the  infant 
was  engaged  without  the  consent  of  his 
guardian,  but  who  did  Tiot  become  his 
bride,  wiU not  be  aUowed  as  " necessaries** 

This  was  a  summons  by  the  defendant, 
William  Graham,  to  vary  the  certificate 
of  a  Master  made  in  the  action.  The 
action  was  commenced  on  April  14,  1900, 
by  the  plaintiff,  Herbert  Isaac  Hewlings, 
who  claimed  an  account  against  the  defen- 
dant of  all  moneys  received,  and  of  all 
payments  made  by  the  defendant,  for  and 
on  account  of  the  plaintiff,  and  payment 
of  the  balance  so  found  due.  The  defen- 
dant was  the  proprietor  of  a  restaurant  at 
Westminster,  where  the  plaintiff  boarded 
at  a  charge  of  32.  a  week.  On  May  4, 
1900,  an  order  was  made  by  Kekewich,  J., 
for  an  account  of  all  moneys  received  and 
payments  made  by  the  defendant  on 
account  of  the  plaintiff,  and  an  account 
of  all  sums  due  from  the  plaintiff  to  the 
defendant.  The  defendant  put  in  an 
account  ''A,"  which  he  considered  a 
settled  account,  and  also  a  further  account 
^'B,''  shewing  payments  made  by  the 
defendant  for  the  plaintiff  after  the  alleged 
settlement.  The  Master  held  that  there 
was  no  settled  account,  and  Kekewich,  J., 
in  chambers,  confirmed  this.  In  account 
^^B"  the  Master  by  his  certificate  dis- 
allowed an  item  of  302.  for  three  supper 
parties  given  by  the  defendant's  wife  for 
the  plfuntiff  after  he  came  of  age, 
which  was  on  February  12,  1899 ;  and 
this  was  also  confirmed  by  Kekewich,  J.,  in 


chambers.  The  Master  also  disallowed 
various  items  on  account  '^  A,"  including 
the  following :  (No.  2)  '^  paid  for  cartridge- 
case  and  200  cartridges,  12«.  M.  ** ; 
(Nos.  8  and  9)  *<  gold  bracelet  and  chain 
32.  15«.*';  (No.  48)  "cash  wired  to 
plaintiff  by  defendant,  and  telegram, 
12.  Os.  lliS.";  (No.  51)  "gold  diamond 
sapphire  ring  202. " ;  and  four  items 
(Nos.  59  to  62)  "  for  champagne  ordered 
by  the  plaintiff  on  February  11,  1899, 
72.  13«."  Part  of  this  champagne  was 
sent  by  the  plaintiff  to  the  lady  to  whom 
he  was  engaged  to  be  married  so  that  she 
might  drink  his  health  on  his  coming  of 
age ;  and  the  gold  diamond  ring  and  the 
bracelet  and  chain  were  also  presented  to 
her.  The  Master  found  an  ultimate 
balance  of  682.  ISs,  Id,  to  be  due  from 
the  defendant. 

On  February  11,  1901,  the  defendant 
took  out  a  summons  to  vary  the  Masters 
certificate  as  to  the  above-mentioned 
items.  From  the  affidavits  it  appeared 
that  the  plaintiff,  during  his  minority, 
was  under  the  guardianship  of  his  unde, 
Francis  Charles  Edwards,  and  that  the 
items  in  account  "  A,"  prior  to  Feb- 
ruary 12,  1899,  were  incurred  whilst  the 
plaintiff  was  under  age.  On  February  13, 
1899,  the  defendant  received  from  the 
plaintiff*'s  guardian  a  sum  of  3012.  lis, 
in  respect  of  accumulated  income  due  to 
the  plaintiff,  and  the  defendant  gave  the 
plaintiff  a  cheque  for  1002.,  saying  that 
he  would  retain  the  rest  to  meet  his 
account,  but  would  hand  over  to  him  the 
balance  when  ascertained.  The  lady  to 
whom  the  plaintiff  had  been  engaged 
made  an  affidavit  stating  that  the  plaintiff 
confided  all  his  affairs  to  her,  and  that 
his  guardian  allowed  him  32.  a  week  pocket- 
money,  he  having  an  accumulative  income 
of  between  72.  and  82.  a  week  until  he 
became  of  age.  The  engagement  was 
broken  off  shortly  after  the  plaintiff  came 
of  age,  and  there  was  no  evidence  that  his 
guardian  had  consented  to  it.  The  sum- 
mons to  vary  now  came  on  together  with 
the  further  consideration  of  the  action. 

Hughes,  K,C.,  and  R,  J,  Parker^  for  the 
defendant. — ^The  law  as  to  what  are  neces- 
saries for  an  infant  is  laid  down  in  Simpson 
on  Infants  (2nd  ed.),  p.  87.     In  Peters  v. 
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Fleming  [18401  *  it  was  held  that  neces- 
fiaries  included  such  things  as  were  suit- 
able to  the  state  and  condition  in  life  of 
the  infant,  and  not  merely  necessaries  in 
the  ordinaiy  sense.  In  Jenner  v.  Walker 
[1868]  '  the  headnote  contains  this  state- 
ment :  "  Semhle^  presents  to  a  bride,  who 
eventually  becomes  the  defendant's  wife, 
may  be  necessaries."  The  main  question 
there  discussed  was  whether  the  Judge  or 
the  jury  were  to  find  what  were  neces- 
saries ;  and  the  case  of  Ryder  v.  Wombwell 
[i868]^  was  much  commented  on,  as  in 
that  case  it  was  decided  that  the  Judge 
was  to  direct  the  jury  as  to  what  were 
necessaries.  In  the  present  case,  where 
the  income  of  the  infant  amounts  to  about 
400^.  year,  these  items  are  suitable  for  his 
station,  and  should  be  allowed. 

P.  S.  Stokes,  for  the  plaintiff.— The 
item  for  cash  U.  0«.  ll^d,  is  really  a  loan, 
which  is  void  under  the  Infants'  Belief 
Act,  1874  (37  &  38  Vict.  c.  62),  s.  1. 

With  regard  to  the  item  of  30?.  in 
account  **B,"  which  was  adjudicated 
upon  by  Kekewich,  J.,  in  chambers,  that 
decision  cannot  be  now  reviewed  or  ques- 
tioned— York  and  North  Midland  Ratkoay 
V.  Hudson  [1853].* 

The  same  question  cannot  be  discussed 
upon  the  same  evidence  in  open  Oourt 
when  it  has  been  disposed  of  by  the  Judge 
in  chambers.  The  proper  way  is  to  go  to 
the  Court  of  Appeal. 

[Joyce,  J. — It  is  surely  open  to  the 
Judge  to  reconsider  or  alter  his  own 
decision — Upton  v.  Brovm  [I882].*] 

Hughes,  K.C.,  replied. 

Cur.  adv.  vtdt, 

March  30. — Joyce,  J. — ^This  is  an  action 
by  Mr.  Hewiings,  who  has  recently  come 
of  age,  against  Mr.  Graham— first,  for  an 
account  of  all  moneys  received  by  him, 
and  of  all  payments  made  by  him  for  and 
on  account  of  the  plaintiff;  and  secondly, 
for  payment  of  the  balance  found  due  upon 
taking  the  account.  The  account  having 
ooen  taken,  there  is  a  summons  to  vary 

(1)  9  L.  J.  Bx.  81 ;  6  M.  &  W.  42. 

(2)  19  L.  T.  398. 

(3>  38  L.  J.  Ex.  8  ;  L.  R.  4  Bx.  32. 
(4)  18  Beav.  70. 
(6)  20  Ch.  D.  731. 


the  certificate  of  the  Master  with  reference 
to  the  result  of  the  account.  It  is  sought 
to  vary  it  as  to  the  sum  of  30^.,  which 
appearsin  account  "  B,"  for  supper  parties ; 
^so  in  respect  of  some  items  for  cham- 
pagne, and  for  jewellery,  in  account  "  A." 
Objection  was  also  taken  to  an  item  for 
money  wired,  which  it  is  contended  was  a 
loan,  and  improper,  and  also  to  the  **  car- 
tridge-case and  200  cartridges." 

With  reference  to  the  general  practice 
upon  a  summons  to  vary  a  certificate,  it 
was  urged  before  ihe  that,  inasmuch  as 
the  question  with  reference  to  the  30^.  in 
account  "  B  "  had  come  before  Mr.  Justice 
Kekewich  for  his  decision  in  chambers, 
under  Order  LV.  rule  69,  before  the 
making  of  the  certificate,  and  the  evi- 
dence being  the  same  now  as  it  was 
before  Mr.  Justice  Kekewich,  it  was  not 
open  to  me,  as  the  Judge  before  whom  the 
summons  to  vary  comes,  to  consider  or 
reverse  the  decision  there  given.  All  I 
can  say  is  that  I  am  of  opinion,  and  Mr. 
Justice  Kekewich,  whom  I  have  consulted, 
is  also  of  opinion,  that  it  is  open  to  the 
Judge,  on  a  summons  to  vary,  to  recon- 
sider what  he  has  done,  and  he  may  arrive 
at  a  different  decision  as  much  as  if  a 
motion  were  made  to  vary  or  discharge 
an  order  made  by  a  Judge  in  chambers, 
upon  an  ordinary  summons.  I  con- 
sider that  I  have  ample  power  to  re- 
consider and  reverse  that  decision.  But 
I  see  no  reason  for  differing  firom  the 
decision  of  Mr.  Justice  Kekewich  as  to 
that  30Z. 

Now,  with  regard  to  the  other  items, 
the  simple  question  is  whether  the  articles 
in  respect  of  which  the  claims  were  made 
by  the  defendant  were  or  were  not  neces- 
saries. Various  cases  were  cited  to  me. 
The  first  was  that  of  Peters  v.  Fleming,^ 
That  was  a  case  in  which  Fleming  was  an 
undergraduate  of  Cambridge,  and  while 
under  age  he  became  indebted  to  a  trades- 
man of  the  town,  Mr.  Peters,  for  rings, 
a  gold  watchchain,  and  various  other 
articles  supplied  on  credit.  When  he 
came  of  age  he  denied  his  liability,  and 
the  tradesman  consequently  brought  an 
action  against  him  and  recovered  what  he 
claimed.  In  that  case  the  true  rule  was 
laid  down  by  Baron  Parke.  He  says: 
'*  The  true  rule  I  take  to  be  this— that  all 
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such  articles  as  are  purely  ornamental  are 
not  necessary,  and  are  to  be  rejected, 
because  tbey  cannot  be  requisite  for  any 
one ;  and  for  sucb  matters,  therefore,  an 
infant  cannot  be  made  responsible.  But 
if  they  are  not  strictly  of  this  description, 
then  the  question  arises,  whether  they 
were  bought  for  the  necessary  use  of  the 
party,  in  order  to  support  himself  pro- 
perly in  the  degree,  state,  and  station  of 
life  in  which  he  moved  ;  if  they  were,  for 
such  articles  the  infant  may  be  respon- 
sible." Then  there  was  the  case  of 
Eyder  v.  Wombwell.^  There  it  was  a 
question  whether  a  pair  of  fine  crystal 
and  ruby  and  diamond  solitaires, 
charged  at  352.,  and  a  silver-gilt  antique 
chased  goblet,  charged  at  fifteen  guineas, 
were  necessaries  for  an  infant.  The  soli- 
taires were  bought  for  the  infant's  own 
use,  and  the  goblet  was  bought  as  a  pre- 
sent to  the  Marquis  of  Hastings.  It  was 
held  in  the  Exchequer  Chamber  that  there 
was  no  evidence  of  either  article  being  a 
necessary.  Then  there  was  the  case  of 
Jenner  v.  Walker,^  in  the  headnote  of 
which  reference  is  made  to  Ryder  v. 
Wombtvell,^  In  addition  to  the  statement 
that  "  betting  books  are  not  necessaries  " 
for  an  infant,  there  is  this  :  "  SembUy 
presents  to  a  bride,  who  eventually  be- 
comes the  defendant's  wife,  may  be  neces- 
saries.'' Here  I  have  no  evidence  as  to 
the  degree,  state,  or  station  in  life  in 
which  the  plaintiff  moved.  With  refer- 
ence, then,  to  the  cartridge-case  and  cart- 
ridges, and  also  to  the  item  for  money 
wired  to  the  plaintiff,  there  is  no  evidence 
at  all  as  to  these.  On  the  materials  which 
are  before  me,  thei-efore,  I  see  no  reason 
to  differ  from  the  decision  of  the  Master 
as  to  these  items.  As  to  the  jewels,  the 
gold  bracelet  and  chain,  dl,  15«.,  and  the 
gold  diamond  sapphire  ring,  20/,  these 
are  said  to  have  been  purchased  and  pre- 
sented to  the  lady  to  whom  the  plaintiff  is 
stated  to  have  been  engaged.  It  is  diffi- 
cult to  see  how  anything  could  be  necessary 
that  was  only  wanted  for  the  purpose  of 
being  given  to  somebody  else.  He  is  no 
doubt  said  to  have  been  engaged,  but 
nothing  is  shewn  to  me,  or  appears  from 
the  evidence,  as  to  the  position  of  the  lady 
to  whom  the  plaintiff  was  engaged,  or  as 
to  whether  it  was  a  proper  engagement  or 


not;  and  I  have  never  heard  that  the 
guardian  of  this  young  man  had  consented 
to  this  engagement.     The  young  lady  lias 
made  an  affidavit  stating  that  the  plaintiff 
confided   to   her  all  his  affairs,  and  she 
apparently  feels  no  scruples  about  divalg- 
ing  what  was  so  imparted  to  her.   She  has 
made  this  affidavit,  which  strengthens  the 
case    for    the   liability  of    the   plaintiff. 
There  could  be  no  marriage  without  the 
consent    of    the    guardian   having  been 
fiist   obtained,  and  there    could   be  no 
binding   engagement  of  marriage  while 
he    was    an      in&nt.        But     whatever 
may    be    the    case    with     reference  to 
jewellery  for  a   present  bride,   put  for- 
ward in  the  case  of  Jenner  v.   WaUur^ 
I  do  not  feel  much  hesitation  in  hold- 
ing that  jewellery  purchased  and  bought 
with   the  object  of  being   pressDted  to 
a  young  lady   to   whom  the  infant  was 
engaged  during  his  infancy  without  the 
consent  of  his  guardian,  and  who  does 
not  become  his  bride,  is  not  a  necessary. 
Therefore  I  hold  that  this  jewellery  was 
not  a  necessary.     With   regard  to  the 
champagne  for  celebrating  his  comiDg-of- 
age,  I  think  that  it  ought  not  to  have 
been  ordered  at  all  until  the  day  before 
his    birthday,   in   which   case  he  would 
have  been  liable  to  pay  for  it,  but  I  must 
hold  that  it  is  not  a  necessary.    That,  I 
think,  disposes  of  everything.     I  shall  uot 
make  the  defendant  pay  the  costs  of  this 
summons  to  vary.     The  objections  to  the 
account  strike  me  as  rather  shabby. 

[His  Lordship  then  dealt  with  the  case 
on  further  consideration  and  the  question 
of  the  costs.] 

Solicitors— G.  F.  Clark,  for  plaintiff; 
Borohell,  Wilde  &  Co.,  for  defendant. 

[Reported  by  G.  Ma<m,  &?• 
BarrUter-atLaw. 
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Fabwell,  J. 
1901. 
Feb.  28.  March 

Market  —  Statutory  Regulation  —  Die- 
iurbance  -^  Statutory  Remedy  —  Common 
Lato  Action — Injunction. 

Where  an  ancient  market  is  regvXjUed  by 
an  Act  oj  Parliament,  an  a^ion  at  law 
will  He  fur  disturba/nce  of  the  ma/rket^  not- 
withstanding  provisione  giving  a  summary 
remedy  before  a  special  tribunal. 

But  the  remedy  formerly  administered 
by  the  Court  of  Chancery  by  injunction 
was  more  extensive  than  any  common  law 
remedy^  and  may  be  invoked  to  prevent  an 
invasion  of  proprietary  rights,  whether 
newly  created  or  merely  confirmed  by  statute, 
unless  the  statiUe  expressly  or  by  a  necessary 
implication  eoscludes  that  remedy,  and  the 
Court  idU  not  ivfsr  this  intention  from  a 
provision  fjr  the  purpose  of  protecting  the 
right. 

These  were  two  actions,  each  brought 
to  restrain  the  defendants  by  injunction, 
from  disturbing  the  plaintiff's  rights  as 
owner  of  the  market  at  Sid  mouth,  Devon. 

The  market  was  an  ancient  market, 
and  had  been  regulated  by  two  statutes. 
The  first  was  entitled  '^  An  Act  for  main- 
taining and  regulating  the  market  in  the 
parish  of  Sidmouth,  in  the  county  of 
Devon  "  (2  &  3  Vict.  c.  Ixxxi.),  which 
recited  that  a  market  for  the  sale  of  corn, 
butchers'  meat,  fresh  fish,  poultry,  eggs, 
butter,  vegetables,  and  other  commodi- 
ties, articles,  and  things,  had  long  been 
held  within  the  parish  of  Sidmouth  ;  and 
that  E.  n.  B.  Hughes,  Esq.,  claimed  to 
be  lord  of  the  manor  of  Sidmouth,  to  be 
entitled  to  certain  customs,  tolls,  and 
duties  of  and  arising  from  the  markets 
held  within  the  same,  and  purposed  to 
erect,  at  his  own  expense,  a  commodious 
market-house  in  the  said  parish,  and  to 
improve  the  said  market- house  there; 
and  that  it  would  be  of  great  advantage 
to  the  inhabitants  of  the  said  parish  and 
the  neighbourhood  thereof  and  to  the 
frequenters  of  the  said  market,  if  the 
same  were  put  upon  a  permanent  footing 
with  proper  regulations  and  rules  for 
conducting  and  managing  the  same.  By 
section  1  it  empower^  the  owner  for  the 


time  being  of  the  market  to  substitute  a 
new  market  house  and  improve  the 
market-place,  and  provided  that  when 
and  so  soon  as  such  new  and  improved 
market-house,  shambleta,  stalls,  and  other 
conveniences  should  have  been  built  and 
opened,  the  market  house  and  building  so 
to  be  erected,  and  the  market-place  so  to 
be  provided,  should  be  the  only  place 
within  which  the  market  for  the  sale  of 
corn  (except  corn  sold  by  samples), 
butchers'  meat,  fresh  fish,  poultry,  eggs, 
butter,  vegetables,  and  other  commodi- 
ties usually  sold  in  public  markets,  should 
for  the  future  be  held  and  kept ;  and  that 
it  should  not  be  lawful  for  any  person  to 
erect  or  hold  any  other  market  within 
the  said  parish  of  Sidmouth,  or  to  sell,  or 
offer  or  expose  to  sale,  any  com,  butchers* 
meat,  fresh  fish,  poultry,  eggs,  butter, 
vegetables,  fruit,  earthenware,  or  any 
other  articles,  commodities,  or  things 
which  were  usually  sold  in  public  markets, 
in  any  other  place  whatsoever  except  in 
such  new  or  improved  market,  except  as 
authorised  or  excepted  by  the  Act ;  and 
if  any  person  should  sell  or  expose  to  sale 
any  com,  butchers'  meat,  fresh  fish, 
poultry,  eggs,  butter,  vegetables,  fruit, 
earthenware,  or  any  other  articles  or 
commodities  usually  sold  in  public  markets, 
in  any  shop,  building,  or  place,  or  in  any 
of  the  streets,  lanes,  entries  or  other 
public  passages  or  places,  other  than  the 
place  which  might  be  appointed  by  the 
lord  of  the  manor  as  aforesaid,  or  the 
owner  of  the  said  market  for  the  time  being 
(except  as  thereinafter  authorised  or  ex- 
cepted), every  such  person  should,  on  con- 
viction before  any  Justice  of  the  peace  for 
the  said  county  of  Devon,  for  every  such 
offence  forfeit  and  pay  any  sum  not  ex- 
ceeding 5l.y  which  penalty  should  be  pay- 
able to  the  lord  of  the  said  manor  or  the 
owner  of  the  said  market  for  the  time 
being.  The  exceptions  were  contained  in 
section  2,  but  are  not  material  to  be 
stated.  Section  6  (so  far  as  material  to 
be  stated)  enacted  that  if  any  person 
selling  or  offering  or  expo.^ing  to  sale  any 
butchers*  meat  or  any  other  goods,  com- 
modities, articles,  or  things  within  the 
said  parish  of  Sidmouth.  should,  upon 
demand  thereof  made  by  the  agent, 
collector,  or  other  person  authorised  to 
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receive  the  said  several  tolls,  duties,  rents, 
and  stallages  aforesaid,  neglect  or  refuse 
to  pay,  or  should  evade  the  payment  of 
the  same,  or  any  or  either  of  them,  or 
any  part  thereof,  then  and  in  such  case 
and  80  often  as  it  should  happen  it  should 
be  lawful  for  the  agent,  collector,  or  other 
agent  so  authorised  to  receive  the  same  to 
levy  the  same  by  distress  and  sale  of  all  or 
any  of  the  goods,  articles,  and  things  so 
offered  or  exposed  to  sale,  and  the  distress 
so  taken  to  sell,  rendering  the  overplus  (if 
any  there  be)  upon  demand,  after  de- 
ducting the  expenses  of  such  distress  and 
sale,  to  the  person  or  persons  whose 
property  such  goods,  articles,  or  things 
were  at  the  time  of  every  such  distress, 
or  otherwise  to  summon  the  party  so 
neglecting,  refusing,  or  evading  such  pay- 
ment before  some  Justice  of  the  peace  for 
the  county  of  Devon,  who  was  thereby 
authorised  and  directed  to  hear  and  deter- 
mine such  case  in  a  summary  way,  and  to 
order  and  enforce  such  payment,  with  the 
costs  of  such  proceedings,  as  provided  by 
the  Act.  Section  10  enacted  that  in  case 
any  dispute  should  arise  concerning  such 
distress  or  sale  for  recovery  of  tolls,  as 
authorised  by  the  Act,  such  dispute  should 
be  settled  and  determined  by  any  Justice 
of  the  peace  having  jurisdiction  within  the 
limits  of  the  Act,  who  should,  by  warrant 
under  his  hand,  summon  the  parties  to 
appear  before  him,  and  hear  and  determine 
the  matter  of  every  such  complaint  upon 
oath,  and  make  such  order  therein  and 
award  such  costs  to  either  party  as  to 
him  should  appear  reasonable,  and,  by 
warrant  under  his  hand  and  seal,  cause 
the  money  to  be  awarded  and  the  costs  of 
such  warrant  to  be  levied  by  distress  and 
sale  of  the  goods  of  the  party  liable  to  pay 
the  same,  including  the  reasonable  charges 
of  every  such  distress.  Section  17  em- 
powered the  lord  of  the  manor  or  the 
owner  for  the  time  being  of  the  market 
to  make  by-laws  for  the  holding,  good 
order,  and  government  of  the  said  market 
and  of  the  several  persons  resorting  there- 
to, under  penalties  recoverable  before  a 
Justice  of  the  peace.  Section  20  enacted 
that  "  all  fines,  penalties,  and  forfeitures 
inflicted  or  imposed  by  this  Act,  or  by 
virtue  of  any  bye- law,  rule,  order,  or 
regulation  made  in  pursuance  thereof,  the 


manner  of  levy  ing  and  recovering  whereof  is 
not  herein  otherwise  particularly  directed, 
may,  in  case  of  non-payment  thereof,  be  re- 
covered in  a  summary  way  by  the  order  and 
adjudication  of  some  Justice  of  the  peace 
for  the  County  of  Devon,  on  complaint 
for  that  purpose  made,  and  afterwards  be 
levied,  as  well  as  the  costs  and  expenses 
(if  any)  of  such  proceedings  on  non-pay- 
ment, by  distress  and  sale  of  the  goods 
and  chattels  of  the  offender   or  person 
liable  to  pay  the  same,  by  warrant  under 
the  hand  and  seal  of  such  Justice,  .  •  . 
and  the  overplus  (if  any)  of  the  money 
so  raised  or  recovered,  after  discharging 
such  fine,  penalty,  or  forfeiture,  the  costs 
of  such  distress  and  sale,  and  other  the 
costs   and    expenses    aforesaid,   shall  be 
returned,  on  demand,  to  the  party  whose 
goods  and   chattels  shall  be   distrained; 
all  which  fines,  penalties,  and  forfeitures, 
not  directed  to  be  otherwise  applied,  shall 
be  paid,  one  moiety  to  the  informer,  and 
the  remainder  to  the  said  lord  of  the 
manor  or  the  owner  for  the  time  being 
of  the  said  market ;  and  in  case  such  fines, 
penalties,  and  forfeitures  shall  not  be  forth- 
with paid,  it  shall  be  lawful  for  such  Jus- 
tice, and  he  is  hereby  required,  to  order 
the  offender  so  convicted  to  be  detained 
in   safe  custody  until  return  can   con- 
veniently be  made  to  such  warrant  of 
distress,  unless  such  offender  shall  give 
sufficient  security  to  the  satisfiiction  of 
such  Justice  for  his  appearance  at  sach 
time  as  shall  be  appointed  for  the  return 
of  such  warrant  of  distress,  such  time  not 
being  more  than  eight  days  from  the  taking 
such   security,  and   which   security  any 
such  Justice  is  hereby  empowered  to  take 
by  way  of  recognizance  or  otherwise;  but 
if  upon  the  return  of  any  such  warrant 
it  shall  appear  that  no  sufiicient  distress 
could  be  had  whereupon  to  levy  the  said 
fines,  penalties,  or  forfeitures,  and  such 
costs  and  expenses  as  aforesaid,  and  the 
same  shall  not  be  forthwith  paid,  or  in 
case  it  shall  appear  to  the  satisfaction  oi 
such  Justice,  upon  the  confession  of  the 
offender  or  otherwise,  that  he  has  not 
sufficient  goods  and  chattels  whereupon 
such  fines,  penalties,  forfeitures,  costs,  and 
expenses  could  be  levied  if  a  warrant  of 
distress  should  be  issued,  such  Justice 
shall    not    be    required    to    issue  such 
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warrant  of  distress,  but  may,  by  warrant 
under  bis  band  and  seal,  commit  sucb 
offender  to  any  common  gaol  or  bouse 
of  correction  in  tbe  said  county,  tbere 
to  remain  for  any   time   not   exceeding 
three  calendar  montbs,  or  until  sucb  fine, 
penalty,  or  forfeiture  sball  be  paid  and 
satisfied,    togetber    with    all    costs    and 
charges  attending  sucb  distress,  sale,  and 
other  proceedings  as  aforesaid,  to  be  ascer- 
tained by  sucb  Justice,   or  until    sucb 
offender    sball  otberwise   be   discharged 
by   due  course  of  law/*    Tbe  Act  then 
made  provision  for  tbe  proof  of  by-laws 
(section  21),  tbe  summoning  of  ofienders 
and  service  of  process  (section  22),  com- 
pelling the  attendance  of  witnesses  (sec- 
tion   23),  the    arrest  and   detention  of 
offenders  whose  name  and  address  was 
not  known  (section  24),  tbe  form  of  con- 
viction (section  25),  and  contained  a  pro- 
Tision  protecting  persons  from  the  effect 
of    irregularities    in    levying    a   distress 
(section  26).      By  section   28  a  person 
"  aggrieved  by  any  rule,  by-law,  or  regu- 
lation "  made  under  the  provisions  of  tbe 
Act,  "or  by  any  determination  or  judg- 
ment "  made  or  given  in  pursuance  thereof 
or  of  tbe  Act,  or  by  any  other  matter  or 
thing  to  be  made,  given,  or  done  by  virtue 
or  in  pursuance  of  the  Act,  might  appeal 
to  quarter  sessions.     By  section  29  it  was 
enacted  that  ''no  proceeding  to  be  bad 
touching  the  conviction  of  any  offender 
against  this  Act,  or  any  order  made,  or 
any  other    matter     or    thing    done    or 
transacted,  in  or  relative  to  the  execution 
of  this  Act,  shall  be  vacated  or  quashed 
for   want  of  form,  or  be  removed  or  re- 
movable by  certiorari  or  any  other  writ 
or  process  whatsoever  into  any  of  Her 
Majesty's  Courts    of    Eecord  at  West- 
minster;  any  law,  statute,  or  usage  to 
the  contrary  in  anywise  notwithstanding.'* 
By  section  31  it  was  enacted  :  ''  nothing 
in  this  Act  contained  shall  extend  or  be 
construed  to  extend  to  prejudice,  injure, 
abridge,  make    void,  destroy,  lessen,  or 
defeat  any  right,  interest,  title,  property, 
power,  privilege,  firancbise,  emolument,  or 
authority  of  the  lord  of  the  manor  of 
Sidmoutb  aforesaid,  (except  as  far  as  are 
expressly  hereinbefore  provided  for,)  but 
that  every  lord  of  the  said  manor  for  the 
time  being  shall  and  may  at  all  times 


hereafter  enjoy  all  sucb  rights  and  privi- 
leges (except  as  aforesaid)  in  as  fall, 
large,  and  beneficial  a  manner,  in  all 
respects  whatsoever,  as  he  could  have 
done  in  case  this  Act  had  not  been  made, 
and  that  at  all  times  hereafter  tbe  lord  of 
tbe  said  manor  for  the  time  being,  and 
every  person  who  has  or  claims  to  have 
any  right  or  interest  in  any  of  the  markets 
or  fairs  bolden  within  tbe  limits  of  this 
Act,  shall  respectively  continue  to  enjoy 
all  right  of  holding  sucb  fairs  and  markets 
in  like  manner  as  they  were  heretofore 
accustomed  to  do,  and  of  collecting  and 
receiving  tbe  usual  toll  and  other  profits 
belonging  to  such  markets  and  fairs,  in 
like  manner  as  they  could  or  might  have 
done  in  case  this  Act  had  not  been 
passed."  And  by  section  32  tbe  Act  was 
to  be  judicially  noticed  as  a  public  Act. 

By    the    amending    statute     9    Yict. 
c.    xlviii.  s.  4,  it   was   provided :   "  And 
for    preventing    fraudulent    evasions    of 
payment  of  the  tolls  or  duties  imposed  by 
the  said  recited  Act  or  this  Act,  be  it 
enacted,  that  if  any  person  sball  deliver 
or  cause  to  be    delivered  any   commo- 
dities,  articles,  or  things  for  the  time 
being  authorised  to  be  sold  in  the  said 
market    to,  for,    or  at  the  residence  of 
any  person   within  tbe  said    parish    of 
Sidmoutb,  upon  any  false  allegation  or 
pretence,  then  or  thereafter  nuide,  that 
tbe  same  commodities,  articles,  or  things 
were  sold  by  antecedent  contract,  made  or 
perfected  out  of  the  said  parish,  and  that 
tbe  delivery  of  the  same  within  the  said 
parish   was  only  in  pursuance  of  sucb 
antecedent  contract,  he  sball  be  deemed 
to  offend  against  the  said  recited  Act  and 
this  Act,  and  shall  for  every  such  offence 
forfeit  and  pay  any  penalty  not  exceeding 
forty  shillings ;  and  in  every  proceeding 
for  the  recovery  of  such  penalty  it  shall 
be  sufiicient  for  tbe  party  proceeding  to 
recover  tbe  same  to  prove  the  delivery  of 
the  commodities,   articles,  or    things  in 
respect  of  which  sucb  penalty  is  sought 
to  be  recovered ;  and  the  contract  shall 
be  considered    as    made  and    perfected 
within  the  said  parish  of  Sidmoutb    in 
every  case  in  which  the  price  and  quan- 
tity of  such    commodities,    articles,  or 
things  shall  not    have   been  fixed  and 
agreed  on  out  of  the  said  parish,  and  also  in 
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every  case  in  which  the  agreement,  order, 
or  authority  in  pursuance  of  which  such 
commodities,  articles,  or  things  are  de- 
livered shall  have  been  made  or  given 
within  the  said  parish;  and  the  burden 
of  proving  that  the  same  were  delivered 
in  pursuance  of  an  antecedent  contract 
wholly  made  and  perfected  out  of  the 
said  parish  shall  rest  upon  the  per- 
son alleging  the  same."  Section  5 
enacted  :  "  the  delivery  of  any  goods, 
commodities,  articles,  or  things  hereby 
or  by  the  said  recited  Act  made  liable 
to  the  payment  of  any  toll  or  duty  upon 
the  sale  thereof,  shall  in  all  cases  be 
prima  fade  evidence  of  the  sale  thereof." 
And  by  section  12  the  Act  was  to  be 
judicially  noticed  as  a  public  Act. 

The  defendants  took  out  a  summons  in 
each  action,  raising  the  question  in  effect 
whether  the  plaintiff  was  not  restricted 
to  the  remedies  pointed  out  by  the 
statute.  The  two  summonses  were  ad- 
journed into  Court  for  argument,  and 
were  now  called  on  together. 

E.  B,  PhiUpottSj  for  the  defendants. — 
Where  an  Act  of  Parliament  has  been 
passed  to  regulate  an  ancient  market, 
the  statutory  right  is  substituted  for  the 
ancient  franchise — Manohegter  Corpora- 
tion V.  Lyons  [l882].^  The  claim  is  based 
on  the  statute,  and  the  plaintiff  is  re- 
stricted to  his  statutory  remedy  before 
the  magistrates  —  Wolverhampton  New 
WcUerworka  Co,  v.  Eawke^ford  [l859].' 
The  principle  is  of  general  application — 
Barraolough  v.  Brown  [1897],*  and  the 
dieUim  of  Lord  Herschell  in  IfistittUe  of 
Patent  Agents  v.  Lookwood  [1894].^  In 
Fripp  v.  Chard  Baikoay  [1853]  *  the 
remedies  which  a  mortgagee  might  have 
at  law  or  in  equity  were  preserved  by  the 
statute.  The  case  which  presses  most 
strongly  against  the  defendants  is  Cooper 
v.  WhitOngham  [i88o].^  That  case  was 
decided  on  a  different  statute,  and  the 
injunction  there  granted  was  an  ancillary 
remedy — see  North   London  Eaihoay  v. 

(1)  22  Cb.  D.  287. 

(2)  28  L.  J.  C.P.  242 ;  6  C.  B.  (N.S.)  336. 

(3)  66  L.  J.  Q.B.  672  ;  [1897]  A.C.  616. 

(4)  [1894]  A.C.  347,  361. 

(6)  82  L.  J.  Ch.  1084  ;  11  Hare  241. 
(6)  49  L.  J.  Ch.  762  ;  15  Ch.  D.  601. 


Oreai  North&m  Bailway  [l883]  ^  and  Hay- 
wcvrd  V.   East    London   Waterworks  Co. 

[1884].« 

[He  also  referred  to  Atkinson  v.  Nete- 
castle  and  Gateshead  Water  Co,  [l677]* 
and  Abergavenny  Improvement  CommiS' 
sioners  v.  Straker  [l889].^®] 

Maamorran,  K,C.j  and  P,  F.  Wheeler^ 
for  the    plaintiffs. — The    market   is  an 
ancient  market,  and   the   rights  of  the 
owner  of  the  market  are  kept  alive  bj 
section  31  of  the  Act.     There  is  an  in- 
herent  jurisdiction  to  restrain  inteiferenoe 
with  market  rights — Goldemid  v.  Great 
Ecbstem  Baihoay  [iS83]  '^   and   Elwes  v. 
Payne  [l879].**     The  plaintiff  could  bring 
an   action  at  common   law — Shaftesbwrj/ 
(Earl)  V.   Bussell  [1823]  *^    or  is  entitled 
to  an  injunction — Cooper  y.  Whittingham.^ 
It  is  no  answer  that  the   market  is  a 
statutory  market — Birmingham  Corpora- 
tion V.  Foster  [i894].*^     The  existence  of 
a  particular  remedy  pointed  out  by  an 
Act    of    Parb'ament    does    not    prevent 
other  remedies   being   invoked — Reg,  r 
Buchanan     [i846]  ^*    and     Att.Gen,    v. 
Aspin^  [l^Ziy^ 

E.  B.  PhiUpotts  replied. 

Fabwell,  J.,  after  stating  the  facts  and 
the  substance  of  the  two  Acts  of  Parlia- 
ment, continued  :  The  plaintiff  claims 
through  Mr.  Hughes,  who  provided  the 
new  market-place,  and  the  tolls  which  he 
claims  extend  to  and  include  the  old  tolls— 
that  is  to  say,  the  tolls  fixed  by  the  Act  are 
not  new  tolls  in  the  sense  of  being  payable 
for  the  first  time,  but  are  the  maximum 
tolls  allowed  by  the  Act,  and  include  the 
old  tolls  which  are  expressly  kept  alive  bj 
section  31,  subject  only  to  the  provigion 
that  the  tolls  must  be  exhibited  on  a  board 
These  Acts  are  by  way  of  confirmation  of 
the  old  franchise,  with  regulations  incident 
thereto  for  the  benefit  of  the  lord  of  the 

(7)  52  L.  J.  Q.B.  380;  11  Q.B.  D.  30. 

(8)  64  L.  J.  Ch.  623  ;  28  Ch.  D.  138. 

(9)  46  L.  J.  Ex.  775  ;  2  Bx.  D.  441. 

(10)  58  L.  J.  Ch.  717;  42  Ch.  D.  83. 

(11)  53  L.  J.  Ch.  371 ;  25  Ch.  D.  61). 

(12)  48  L.  J.  Ch.  831 ;  12  Ch.  D.  468. 

(13)  1  L.  J.  (O.S.)  K.B.  202 ;  1  B.  &  C.  666 

(14)  70  L.  T.  371. 

(15)  15  L.  J.  Q.B.  227 ;  8  Q.B.  883. 

(16)  7  L.  J.  Ch.  61 ;  2  Myl.  fc  Cr.  613. 
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manor,  as  owDer  of  the  market,  and  in- 
dividuals using  the  market. 

It  has  been  argued  that  this  is  not  a 
case  in  which  an  action  at  law  would  lie 
for  dibturbance  of  the  market,  because  it 
is  a  new  market  with   special  statutory 
provisions  for  the  recovery  of  the  tolls; 
and  it  is  said  that  this  brings  the  present 
within  the  third  class  of  cases  enumerated 
by  Mr.  Justice  Willes  in  Wolverhampton 
New    Waierworka    Co,    v.    Hawhe»ford,^ 
''  There  are  three  classes  of  cases,"  says 
the  learned  Judge,  '*  in  which  a  liability 
may  be  established  founded  upon  a  statute. 
One  is,  where  there  was  a  liability  existing 
at  common  law,  and  that  liability  is  afl^med 
by  a  statute  which  gives  a  special  and 
peculiar  form  of  remedy  different  from  the 
remedy  which  existed  at  common  law : 
there,  unless  the  statute  contains   words 
which  expressly  or  by  necessary  implica- 
tion exclude  the  common-law  remedy,  the 
party  suing   has   his  election  to  pursue 
either  that  or  the  statutory  remedy.    The 
second  class  of  cases  is,  where  the  statute 
gives  the  right  to  sue  merely,  but  provides 
no  particular  form  of  remedy  :  there,  the 
party    can    only    proceed    by  action  at 
common  law.     But  there  is  a  third  class, 
viz.   where    a  liabDity   not    existing    at 
common  law  is  created  by  a  statute  which 
at  the  same  time  gives  a  special  and  par- 
ticular remedy  for  enforcing  it.  .  .  .  The 
remedy  provided  by  the  statute  must  be 
followed,  and  it  is  not  competent  to  the 
party  to  pursue  the  course  applicable  to 
cases  of  the  second  class/'     The  present 
case  is,  in  my  opinion,  within  the  first 
of  the  three  classes  enumerated.     As  I 
read  the  statutes,  they  have  merely  given 
legislative  sanction  to  the  levjring  in  the 
new  market  of  the  old  tolls  ;  or,  in  other 
words,  that  the  new  tolls  include  those 
formerly  leviable.     It  is  not  a  case  where 
the  Act  creates  a  statutory  right  which 
did  not  exist  at  the  common  law,  because 
there  was  an  old  market  subject  to  certain 
rights  and  incidents.    The  statutes  merely 
confirm  and  regulate  those  ancient  rights 
and    incidents.     The    case    of    Reg.    v. 
Biichcvnan  ^^  is  a  good  illustration  of  this, 
shewing   that  where,  as   here,  the  Act 
contains    an    express    provision    forbid- 
ding any  person  doing  a  particular   act, 
it  is  an    offence   ap^   from   the   par- 


ticular liability  created  by  the  Act,  and  is 
illegal  apart  from  the  particular  penalty 
imposed  by  the  Act. 

But  even  if  that  were  not  so,  it  seems 
to  me  that  the  remedy  by  injunction 
administered  in  the  Court  of  Chancery  is 
more  extensive  than  any  common  law 
remedy.  There  was  nothing  to  prevent 
the  Court  of  Chancery  from  granting  an 
injuncti6n  to  restrain  the  infringement  of 
a  newly  created  statutory  right  of  such  a 
nature  as  to  fall  within  the  ordinary 
cognisance  of  the  Court,  unless  the 
statute  provided  that  the  statutory 
remedy  should  be  the  only  remedy  It 
was  argued  that  unless  an  action  at 
law  would  lie,  the  Court  of  Chancery 
would  not  have  granted  an  injunction.  I 
dissent  from  that  view,  and  I  refer  to  the 
judgment  of  Lord  Justice  Turner,  in  the 
well-kndwn  case  of  Austria  (Emperor)  v. 
Day  [isei].*'^  That  was  a  case  in  which  it 
was  sought  to  restrain  the  defendants  from 
printing  notes  purporting  to  be  notes  of 
the  Hungarian  State,  and  for  delivery  up 
of  notes  already  printed,  and  the  plates 
used  in  their  manufisu^ure.  What  Lord 
Justice  Turner  says  with  reference  to  the 
jurisdiction  is  this :  ''it  is  said  that  the 
acts  proposed  t.o  be  done  are  not  the 
subject  of  equitable  jurisdiction,  or  that  if 
they  are,  the  jurisdiction  ought  not  to  be 
exercised  until  a  trial  at  law  sheJl  have 
been  had.  To  neither  of  these  propositions 
can  I  give  my  assent.  I  agree  that  the 
jurisdiction  of  this  Court  in  a  case  of  this 
nature  rests  upon  injury  to  property 
actual  or  prospective,  and  that  this  Court 
has  no  jurisdiction  to  prevent  the  com- 
mission of  acts  which  are  merely  criminal 
or  merely  illegal,  and  do  not  affect  any 
rights  of  property,  but  I  think  there  are 
here  rights  of  property  quite  sufficient  to 
found  jurisdiction  in  this  Court.  I  do  not 
agree  to  the  proposition,  that  there  is  no 
remedy  in  this  Court  if  there  be  no 
remedy  at  law,  and  still  less  do  I  agree  to 
the  proposition  that  this  Court  is  bound 
to  send  a  matter  of  this  description  to  be 
tried  at  law.  The  highest  authority 
upon  the  jurisdiction  of  this  Court,  Lord 
Redesdale,  in  his  TreatiMe  on  Pleading, 
in  enumerating  the  cases  to  which  the 

(17)  30  L.  J.  Ch    690,  712;  3  De  G.  F.  k  J 
217,  268. 
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jurisdiction  of  the  Court  extends,  mentions 
cases  of  this  class. — *  Where  the  principles 
of  law  by  which  the  ordinary  Courts  are 
guided  give  no  right,  but,  upon  the 
principles  of  univeraal  justice,  the  inter- 
ference of  the  judicial  power  is  necessary 
to  prevent  a  wrong,  and  the  positive  law 
is  silent.'  It  is  plain  therefore,  that,  in 
the  opinion  of  Lord  Redesdale,  who  was 
pre-eminently  distinguished  for  his  know- 
ledge of  the  principles  of  this  Court,  the 
jurisdiction  of  the  Court  is  not  limited  to 
cases  in  which  there  is  a  right  at  law. 
There  is,  indeed,  a  familiar  instance  in 
which  the  jurisdiction  is  not  so  limited — 
the  cases  of  waste.  In  some  cases  of 
waste  there  was  no  right  and  no  remedy 
at  law,  but  this  Court  did  not  on  that 
ground  refuse  its  interference.  I  do  not 
refer  to  the  case  of  equitable  waste,  which, 
however,  is  another  instance,  but  to  the 
cases  in  which  there  was  an  intervening 
legal  estate.  To  say  that  the  jurisdiction 
of  this  Court  is  limited  only  by  the 
principles  of  universal  justice  would  no 
doubt  be  going  too  far,  and  I  must  not  be 
understood  so  to  construe  what  Lord 
Bedesdale  has  said.  I  take  the  passage  to 
refer  to  cases  in  which  there  is  what  the 
law  in  principle  acknowledges  to  be  a 
wrong,  but  as  to  which  it  gives  no  remedy, 
as  in  the  case  of  waste."  Then  towards 
the  end  of  the  judgment  he  says,  ''  if  the 
jurisdiction  exists,  the  extent  of  it  cannot 
be  limited  by  the  instances  in  which  it 
has  been  applied."  Now  if  I  find  that 
the  statute  enacts  either  by  way  of  new 
creation,  or  by  way  of  confirmation  of  an 
ancient  right,  a  right  of  property,  that  at 
once  gives  rise  to  the  jurisdiction  of  this 
Court  to  prevent  an  invasion  of  that  right. 
If  the  Act  goes  on  to  make  express  pro- 
vision for  the  purpose  of  protecting  that 
right,  it  does  not  exclude  the  remeidy  in 
this  Court,  unless  the  Act  so  provides 
expressly  or  by  necessary  implication. 
That  is  borne  out  by  AtL-Gen.  v. 
AgpinaU,^^  That  was  a  demurrer  to  an 
information  for  misappropriation  of  cor- 
porate funds,  and  it  was  argued  that  the 
only  remedy  available  was  that  appointed 
by  the  Municipal  Corporations  Act,  1835. 
In  reference  to  this  argument  Lord 
Cottenham  said  :  ''The  argument  assumes 
that  the  machinery  provided  by  the  97th 


section    applies   to  the  case  in  question, 
and  is  not  confined  to  alienations  of  lands, 
tenements,  and  hereditaments  for  valuable 
consideration ;   for,  if  it  be  so  confined, 
then  the  whole  foundation  of  the  argu- 
ment M\b.    Supposing,  however,  that  the 
new  council  ha!d,  under  this  clause,  the 
power  of  bringing  the  case  in  question 
before  a  jury,  it  would  be  indeed  a  new 
remedy ;  but  the  right  cannot  be  said  to 
consist  in  the  rem^y,  inasmuch  as  the 
creation  of  the  trust  of  itself  subjected  the 
property  to  all  the  other  remedies  applic- 
able to  trusts;  and,  if  this  97th  section  had 
not  been  in  the  Act  at  all,  the  jurisdiction 
of  the  Court  could  not  have  been  disputed; 
a  circumstance    which  proves    that  the 
right  does  not  exist  only  in  the  remedy, 
but  that  the  remedy,  if  applicable  to  this 
case,  is  a£forded  merely  as  another  and 
additional  means  of  enforcing  the  right 
The  jurisdiction  of  this  Court  cannot  be 
taken  away  by  another  jurisdiction  having 
cognizance  given  to  it  of  the  same  matter. 
The  case  of  Beekfard  v.  ffood  [l798]  **  was 
well  cited  in  support  of  this  proposition." 
That  reasoning  applies  to  the  pr^ent  case. 
Supposing  the  statutes  had  contained  none 
of  these  provisions  respecting  the  reooveiy 
of  penalties  by  proceedings    before  the 
magistrates,  it  is  clear  that  in  those  ei^ 
cumstances  this  Court  would  have  had 
j  urisdiction .     The  fixing  of  a  penalty  does 
not  preclude   the  owner  of  the  market 
from  appealing  to  the  equitable  jurisdic- 
tion to    protect   him  in  the  enjoyment 
of  his  right  of  property.      That  is  well 
established,    and    is    borne   out  by  the 
decision     in     Cooper     v.    WhiUingham,^ 
although  exception  may  perhaps  be  taken 
to  some  of  the  language  of  Sir  Geoige 
Jessel ;  but  I  am  not  prepared  to  accept 
the  criticism  that  was  put  forward  on 
behalf  of  the  defendants  that  the  case  of 
Uayward,    v.   Easi    London    Waierworki 
Co,*  has  restricted  the  operation  of  Cooper 
V.   WhiUingham^  to  a  merely  ancilkry 
remedy.    That  seems  to  me  to  proceed  on 
a  misapprehension  of  the  decision.    Mr- 
Justice  Chitty  was  dealing  with  a  case  in 
which  there  would  have  been  the  necessity 
of  proceeding  before  another  tribunal,  so 
that  the  Court  of  Chancery  (or  Ghanco^ 
Division)  had  not  the  final  power  of  dis- 
(18)  7  Term  Bep.  620. 
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posiiig  of  the  matter,  but  could  only  act 
ad  interim.  Mr.  Justice  Chitty,  in  the 
opening  passage  of  his  judgment,  says : 
'*  A  bona  Jlde  dispute  has  arisen  and  still 
subsists  between  the  plaintiff  and  the 
defendant  company  as  to  the  basis  on 
which  the  rate  ought  to  be  calculated.  It 
is  admitted  on  both  sides  that  the  effect 
of  the  statutes  bearing  on  the  question  is 
that  the  only  tribunal  by  which  such  a 
dispute  can  be  settled  is  that  mentioned 
in  the  68th  section  of  the  general  Act." 
He  accordingly  refused  to  grant  an  in- 
junction to  restrain  a  water  company 
from  cutting  off  the  supply  of  water  where 
the  only  dispute  between  the  parties  was 
the  amount  to  be  paid,  upon  the  grbund 
that  the  section  to  which  he  refers  pro- 
vides that  the  amount  of  the  water  rate 
shall  be  fixed  by  reference  to  the  annual 
value,  which,  if  any  dispute  arose,  was  to 
be  determined  by  two  Justices.  Now  the 
Chancery  Division  exercises  all  the  juris- 
diction of  both  divisions  of  the  High 
Ck>urt.  There  is  no  question  of  sending 
the  matter  to  be  tried  at  law,  or  to  a 
statutory  tribunal  such  as  existed  in  Hay- 
ward  V.  Eant  LoTidwi  Water  Works  Co.^^ 
and  pending  the  determination  of  the 
question  to  keep  matters  in  statu  quo. 
They  are  all  to  be  determined  by  the 
lord  of  the  manor,  as  owner  of  the 
market,  subject  only  to  such  limita- 
tions as  are  contained  in  the  Act  of 
Parliament.  The  only  matter  which  is 
referred  to  the  jurisdiction  created  by  the 
Act  is  the  dispute  concerning  the  levying 
and  sale  of  a  distress.  There  is  nothing 
to  prevent  the  Court  determining  the 
final  rights  between  the  parties. 

I  shall  only  add  a  word  respecting  the 
dif^um  of  Lord  Herschell  in  Institute  of 
Patent  Agents  v.  Lockwood,^  It  will  be 
observed  that  Lord  Herschell  was  refer- 
ring to  the  creation  of  a  new  offence,  and 
not  to  property  at  all.  The  question  in 
dispute  was  the  liability  of  a  person,  who 
acted  as  a  patent  agent  without  being 
registered,  to  a  penalty  which  was  re- 
coverable before  magistrates.  So  far  as  I 
can  see,  such  a  case  would  never  have 
been  within  the  jurisdiction  of  the  Court 
of  Chancery,  and  Lord  HerschelFs  obser- 
vations must  be  read  in  reference  to  that 
state  of  fiuHB. 

Vol.  70.— Ohawc. 


The  result  is  that  the  present  applica- 
tion fails  ;  and  I  dismiss  the  summonses, 
with  costs  to  the  plaintiff  in  any  event.^* 


Solicitors— Steavenson  &  Could  well;  Dunn, 
Baker  k  Baker,  agents  for  Dunn  6&  Baker, 
Exeter. 

{Beported  by  A,  E,  Randall^  E^-t 
Barriiter^at'Law, 


/  EL] 


ELLIHAN,     SONS     AND    CO. 
CABBINGTON  AND  SON. 


Kekewich,  J. 

1901. 

May  15. 


Contra^ — Eestrairvt  of  Trade — Public 
Policy —  Validity, 

An  agreement  made  by  a  trader  with  a 
purchaser  of  his  commodities  not  to  sell 
them  below  certain  prices  set  out  in  the 
agreement,  and  that  if  he  sells  them  again 
to  the  trade  he  wM  procure  a  similar 
signed  agreement  from  every  retailer  thai 
he  supplies,  is  valid,  and  cannot  be  im- 
peached as  being  in  restraint  of  trade  or 
against  pvhlio  policy. 

The  plaintiffs  had  for  many  years 
manufactured  an  embrocation  for  horses 
and  cattle,  and  also  for  human  use. 

These  embrocations  were  sold  by  them 
in  bottles  wholesale  to  druggists  and 
other  wholesale  and  retail  dealers,  and  in 
order  to  prevent  the  embrocations  from 
being  sold  below  ttie  usual  fixed  market 
prices  for  the  same  the  plaintiffs  required 
every  trade  purchaser  to  sign  and  pro- 
cure to  be  signed  agreements  in  the 
following  form : 

(19)  Where  the  High  Court  has  undoubted 
junsdiction,  the  Court  may,  if  it  has  a  discre- 
tion to  grant  or  refuse  the  application,  and  it 
appears  to  have  been  the  intention  of  the 
Legislature  that  a  particular  question  should 
primarily  be  determined  by  a  particular  tri- 
bunal, refuse  to  exercise  its  jurisdiction — 
Mwnday  v.  Thames  Iranfvorks  and  SMpbuUding 
Co.,  62  L.  J.  Q.B.  1 19 ;  10  Q.B.  D.  69  (oertioiari), 
Qramd  Junction  Water  Works  Co,  v.  Hampton 
Orha/n  Council,  67  L.  J.  Ch.  603 ;  [1898]  2  Ch. 
331  (injunction). 

2  Q 
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"Minimum  price  lid.  nett  for  1/-  size 
Royal. 

"  EUiman's  Embrocations. 
"  Home  Trade. 

*'  September  26th,  1889. 
''  Messrs.  Elliman,  Sons  &  Co.,  finding 
the  indirect  Buyer  to  be  the  block  in  the 
way  of  the  success  of  their  scheme,  now 
require  us  to  procure  a  signed  agreement 
not  to  undersell  the  prices  given  below. 

"  Signing  the  annexed  agreement  wiU 
bind  you  not  to  sell  retail  at  less  than 
1/9  for  2/  size  nett. 
2/2  for  2/6    „     „ 
3/   for  3/6    „     „ 
1/  for  im  „    „ 
2/4  for  2/9    „     „ 
(Fall  Prices  may  of  course  be  charged  as  here- 
tofore where  practicable.) 

"  If  you  sell  any  of  Elliman's  Embro- 
cations to  the  Trade  it  will  further  bind 
you  to  procure  a  similar  signed  agreement 
from  every  retailer  that  you  supply.  It 
will  be  necessary  for  you  to  send  in  this 
Agreement,  signed  at  the  time  of,  or 
before  sending  your  next  order  for  Elli- 
man's  Embrocations,  or  we  shall  be  unable 
to  execute  it. 

"  AOBEEMENT 

''We  the  undersigned,  pledge  our- 
selves not  to  sell  Elliman's  Embrocations 
under  the  Prices  named  above,  and  to 
fieiithfully  comply  with  the  conditions 
therein  enumerated. 

"Signed 

"  Address 
"  Date 

In  September,  1898,  the  plaintiffs  sold 
to  the  third  defendant,  Luke  Crabtree, 
trading  under  the  name  of  W.  Walker  & 
Co.,  a  number  of  bottles  of  the  embroca- 
tion, and  a  form  of  the  above  agreement 
was  signed  by  that  defendant.  He,  how- 
ever, sold  part  of  this  consignment  to  the 
second  defendants,  J.  J.  Thompson  &  Co., 
lim.,  without  procuring  the  signature  by 
them  of  any  similar  or  other  agreement, 
and  J.  J.  Thompson  &  Co.  then  sold  by 
retail  certain  bottles  of  the  embrocation 
below  the  selling  prices  fixed  by  the 
agreement.  In  February,  1900,  the 
plaintiffs  sold  and  consigned  to  the  first 
defendants  C.  Carrington  <Sz;  Son,  Lim.,  a 
quantity  of  bottles  of  the  embrocation, 
and  a  form  of  agreement  was  signed  by 


these  defendants.  Part  of  this  last  men- 
tioned consignment  was  sold  by  Carrington 
&  Sons  to  J.  J.  Thompson  &  Co.,  without 
procuring  the  signature  of  any  agree- 
ment, and  J.  J.  Thompson  &  Co.  then 
sold  bottles  below  the  fixed  prices. 

The  pkdntifEs  alleged  that  by  this 
action  of  the  various  defendants  thair 
embrocations  had  become  depreciated  in 
value,  and  they  claimed  an  injunction  to 
restrain  them  from  selling  or  offering  for 
sale,  or  authorising  or  permitting  to  be 
sold  or  offered  for  sale,  the  plaintifi^' 
embrocations  under  the  prices  fixed  by 
the  agreements.  The  plaintiffs  also 
claimed  damages.  The  several  defendants 
denied  the  breaches  of  the  agreements, 
and  submitted  that  the  alleged  agree- 
ments were  unenforceable,  as  being  in 
restraint  of  trade  and  without  considera- 
tion. 

Renahawy  K.C.y  and  E.  Fardj  for  the 
plaintiffs. — The  agreement  in  question  is 
perfectly  valid  at  law.  There  has  been  a 
breach  of  it  by  the  first  and  third  defen- 
dants in  not  obtaining  a  similar  agreement 
from  their  purchasers.  The  second  de- 
fendants, J.  J.  Thompson  <k  Co.,  had  also 
notice  of  the  arrangement,  and  their  deal- 
ing with  the  other  defendants  was  only  a 
contrivance  to  enable  them  to  obtain  the 
goods  and  sell  at  a  lower  price.  Such  an 
agreement  as  this  can  be  protected  by 
injunction,  the  damages  in  this  case  being 
but  nominal. 

Warrington^  K,C,y  and  Austen-Cartndl, 
for  the  defendants. — This  agreement  is  in 
restraint  of  trade,  and  injurious  to  the 
public.  The  object  is  to  keep  up  the 
price  of  the  embrocation  to  a  higher  point 
than  the  law  of  demand  and  supply  would 
require.  The  law  on  this  subject  is  laid 
down  in  the  cases  of  ffiUon  v.  Ecken^ 
[1856]  ^  and  Urmston  v.  Whitdegg  Brothen 
[1890].^  The  question  is  whether  the 
contract  is  lawful  in  the  sense  that  it  is 
one  of  which  the  Court  will  take  (X^- 
nisance  and  enforce.  A  combination  to 
raise  prices  is  not  enforceable  in  the 
Courts  of  law. 

In  Mogtd  Steamship  Co,  v.  M^Gregory 

(1)  36  L.  J.  Q.B.  199 ;  6  E.  &  B.  47. 

(2)  63  L.  T.  466. 
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€hw  d;  Co.  [i89i]  ^  Lord  Halsbary  refers 
to  the  two  senses  in  which  the  word 
**  unlawful "  is  used — namely,  as  applied 
to  those  contracts  to  which  the  law  will 
not  give  effect,  although  in  point  of  form 
the  parties  have  agreed  ;  and  secondly,  as 
applied  to  contracts  which  are  contrary  to 
kw.  There  are  exceptions  to  the  rule 
that  contracts  in  restraint  of  trade  are 
invalid,  and  they  can  be  supported  if  it  is 
shewn  that  the  contract  is  necessary  for 
the  reasonable  protection  of  the  person 
entering  into  it,  and  that  it  is  not  too 
wide.  In  the  present  case  the  protection 
is  not  necessary  at  all,  and  the  contract 
does  not  come  within  any  of  the  excep- 
tions. The  onus  is  upon  the  plaintiff — 
Ncrd&nfeU  v.  Maocim-NordenfeU  Guns 
and  AmrMmUion  Co.  [l894].^ 

Kebjewich,  J. — ^The  point  made  by  the 
defendants  is  that  the  written  contract 
into  which  they  have  entered  must  be 
treated  as  waste-paper  in  a  Court  of  law — 
that  is  to'  say,  that  no  action  can  be 
brought  upon  it ;  and  that  conclusion  of 
law,  they  say,  follows  from  the  fact  which 
they  allege  to  be  true — namely,  that  this 
contract  is  in  restraint  of  trade.  In  one 
sense,  no  doubt,  that  is  perfectly  true. 
One  of  the  contracting  parties  is  not  at 
liberty  under  that  contract  to  do  as  he 
pleases  with  that  which  he  has  purchased. 

The  plaintiffs  are  the  manufacturers  of 
Elliman's  Boyal  Embrocation  and  uni- 
versal embrocation,  one  being  for  horses 
and  cattle,  and  the  other  for  human  beinga 
They  are  not  bound  to  sell  that  embroca- 
tion at  all,  or  to  manufacture  it.  They 
are  quite  at  liberty  to  do  as  they  please 
when  they  have  manufsustured  it,  and  to 
determine  whether  they  will  sell  it,  and  at 
what  price.  That  is  entirely  a  matter  for 
their  own  consideration.  Then  Messrs. 
Oarrington  &  Son,  lim.,  are  minded  to 
buy  £lliman*s  Embrocation  with  a  view  of 
selling  it  again.  They  buy  wholesale  in 
order  to  re-sell  to  others  retail,  or  at  any 
rate  to  pass  on  their  contract.  Messrs. 
Elllman  make  a  bargain  with  them  that 
they  shall  not  sell  below  certain  prices  set 
out  in  the  agreement.  That  part  of  the 
bargain  has  not  been  broken.    The  agree- 

(3)  61  L.  J.  Q.B.  295 ;  [1892]  A.C.  25. 

(4)  63  L.  J.  Ch.  908  j  [1894]  A.C.  535. 


&   SOK. 

ment  goes  on  further  to  say  that  if 
Carrington  &  Son  sell  it  to  others  they 
shall  insist  and  procure  that  those  others 
shall  enter  into  an  agreement  not  to  sell 
below  a  certain  price.  That  part  of  the 
agreement  has  been  broken.  Why  should 
not  Messrs.  EUiman  be  at  liberty  to  fix 
the  price  in  that  way,  when  they  could  fix 
it  in  their  direct  agreement  with  Carring- 
ton &  Son)  Nobody  has  argued  that 
they  are  not  at  liberty  to  fix  the  price  in 
the  first  sale  to  Carrington  &  Son.  Why 
are  they  not,  then,  to  be  at  liberty  to  make 
the  further  bargain  with  Carrington  <b  Son 
that  they  (Carrington  &  Son)  ynH  not  sell 
it  below  a  certain  fixed  price,  and  will 
take  care,  so  far  as  they  can,  that  nobody 
else  shall  do  so)  It  is  said  that  is  in 
restraint  of  trade ;  in  one  sense  it  is,  but 
it  is  just  about  as  much  in  restraint  of 
trade  as  Messrs.  Elliman  determining,  as 
they  are  at  liberty  to  do,  that  henceforth 
they  will  neither  manu&cture  at  all,  nor 
sell  at  all. 

The  cases  which  have  been  cited  are  all 
well-known  cases,  and  deal  with  the  great 
principle  and  shew  what  exceptions  to  the 
principle  are  recognised ;  but  this  present 
case  seems  to  me  not  to  come  within  any 
principle  or  exception.  I  do  not  think  it 
is  touched  by  the  authorities  at  all.  It  is 
a  mere  question  whether  a  man  is  entitled, 
when  he  is  selling  his  own  goods,  to  make 
a  bargain  as  to  the  use  which  is  to  be 
made  of  them  by  the  purchaser. 

It  is  said  this  is  against  public  policy. 
There  is  an  old  saying  that  when  you  are 
astride  of  public  policy  you  are  mounted 
upon  a  high  horse,  and  you  do  not  know 
where  it  may  lead  you.  But  to  call  in 
public  policy  in  order  to  prevent  Messrs. 
Elliman  from  exercising  their  own  trade 
seems  to  me  to  be  applying  a  well-settled 
principle  of  law  to  tacts  to  which  it  can 
have  no  possible  application.  If  the 
principle  is  to  be  applied  in  such  a  case  as 
this,  it  must  be  applied  elsewhere,  and  not 
by  me.  On  the  question,  therefore,  of  the 
\^dity  of  the  contract  I  am  entirely 
against  the  contention  of  the  defendants, 
l^essrs.  Carrington  &  Son  have  sold  to 
Messrs.  Thompson  &  Co.,  Lim.,  without 
procuring  from  them  the  agreement  of  a 
like  character  which  they  bound  them- 
selves to  do,  so  that  Messrs.  Thompson 
2Q2 
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&  Go.  have  been  at  liberty,  as  between 
Messrs.  Carrington  and  themselves,  to  sell 
at  a  lower  price,  and  they  have  done  so. 
If  the  contract  is  good,  then  Carrington 
&  Bon  have  broken  the  contract  in  that 
particular ;  and  the  contract  being,  in  my 
opinion,  good,  they  must  take  the  con- 
sequences of  not  having  fulfilled  the 
bargain  into  which  they  solemnly  entered. 
The  same  is  true  of  Luke  Crabtree,  trading 
as  W.  Walker  &  Co. 

That  being  so,  is  it  a  case  for  an  in- 
junction ?  Against  what  am  I  to  enjoin 
these  defendants  1  I  am  asked  to  enjoin 
them  against  now  selling  the  goods  which 
they  must  procure  from  Messrs.  EUi- 
man  without  procuring  some  agreement 
with  their  purchasers,  and  also,  of  course, 
to  prevent  them  from  themselves  sell- 
ing at  the  lower  price.  The  remedy  is 
entirely  in  the  hands  of  Messrs.  EUiman. 
They  can  close  their  accounts  with  the 
defendants.  As  against  the  future  an  in- 
junction could  do  no  good — it  would  be 
perfectly  futile.  It  does  not  seem  to  me 
to  be  a  proper  remedy  in  a  case  of  this 
kind. 

The  case  is  therefore  reduced  to  a 
question  of  damages,  and  they  are  ad- 
mitted to  be  merely  nominal.  For  the 
present  purpose  I  shall  say  that  twenty 
shillings  is  the  amount  of  damages,  and 
Messrs.  Carrington  &  Son  and  Luke 
Crabtree  must  each  pay  that  amount. 

As  regards  Messrs.  Thompson  &  Co., 
there  was  no  contract  between  them  and 
the  plaintiffs;  and  it  was  part  of  the 
plaintiffs'  grievance  with  the  others  that 
there  was  no  such  contract.  The  action 
therefore  fails  against  them,  and  must  be 
dismissed  with  costs.  The  other  defen- 
dants must  pay  the  plaintiffs'  costs  in 
getting  their  contract  held  valid.  Messrs. 
Thompson  <fe  Co.  will  get  their  costs  from 
the  plaintiffs. 

Solicitors — Dalston,  Son  k  BUiman,  for  the 
plaintiffs ;  Robbins,  Billing  A  Co.,  agents  for 
Charles  Mills,  Oldham,  for  the  defendants. 

IReported  hy  Q.  Mcbcan^  Esq., 
JBarritier-at-Law. 
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&  Son. 

Joyce,  J. 
1901. 
May 

WiU— Father  and  Child  —  Absolulf 
Legacy — Settled  Legacy — Subtequeni  Settk- 
ment  on  Legaiee^a  Marriage — Ademption. 

A  father  bequeathed  a  legacy  o/ 20,0001 
to  hie  daughter,  a  epineter-^as  to  5,000^. 
to  her  abeohOely  and  as  to  15,000/.  upon 
trust  for  her  for  life  with  remainder  to  her 
children^  and  in  default  of  children  upen 
trust  for  her  next-of-kin.  Subsequentb/j 
upon  her  marriage^  he  settled  aeum  ofaboiU 
7,000/.  upon  tnute  in  favour  of  her  and  her 
children,  with  ultimate  trueia  in  defauU  of 
children,  not  corresponding  toith  the  tnatt 
of  the  settled  legacy  : — Held,  that  the  mar- 
riage settlement  fund  must  he  taken  in 
satisfaction  pro  tanto  of  the  settled  portion 
of  ^  legacy,  and  thai  the  daughter  was 
entitled  to  the  5,000/.  absolute  legacy  irtM- 
out  diminution. 

Adjourned  summons. 

This  was  a  summons  raising  a  questioo 
as  to  what  part  of  a  legacy  of  20,000(. 
bequeathed  to  the  testator's  daughter,  of 
which  part  was  given  absolutely  and  the 
other  part  directed  to  be  settled,  was  to 
be  considered  adeemed  by  a  subsequent 
settlement  made  by  the  testator  upon 
the  marriage  of  his  daughter  in  his  life- 
time. 

By  his  will  dated  January  23,  1878, 
George  Furness,  the  above-named  testator, 
after  various  devises  and  specific  and 
pecuniary  bequests,  directed  that  his 
trustees  should  hold  the  residue  of  his 
real  estate  and  the  trust  funds  of  his  will 
and  the  income  thereof  in  trust  for 
all  and  every  his  children  and  child 
living  at  his  death  or  born  in  dae  time 
thereafter,  who  being  a  son  should  attain 
the  age  of  twenty-five  years,  or  being  a 
daughter  should  attain  that  age  or  mairj 
under  that  age,  and  if  more  than  one 
equally.  The  testator  declared  that  no 
division  of  his  residuary  estate  should 
take  place  until  his  youngest  child  should 
attain  the  age  of  twenty>five  years,  or 
being  a  daughter  should  marry  under  that 
age  with  the  consent  of  her  mother,  but 
his  trustees  should  have  fall  power  to 
advance  and  pay  to  any  of  his  daughters 
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who  should  have  attained  that  age  or 
should  have  man^ied  with  the  consent  of 
their  mother  under  that  age,  any  portion 
not  exceeding  one- third  of  their  respective 
shares  of  his  converted  personal  estate, 
the  same  to  he  for  their  sole  and  separate 
use.  Provided  also,  that  as  to  two  thirds 
of  the  share  of  each  daughter  of  and  in 
his  residuary  real  and  personal  estate,  the 
same  should  he  held  upon  trust  for  her 
for  life,  and  after  her  death  in  trust  for 
children  as  therein  mentioned,  and  in  de- 
fault of  children  in  trust  for  her  next-of- 
kin. 

By  a  codicil  to  his  will  dated  Feb- 
ruary 14,  1885,  the  testator  directed  that 
iustead  of  his  residuary  estate  being  divi- 
sible equally  amongst  all  his  children, 
each  of  his  daughters  should  have  the 
sum  of  20,000Z.  at  the  age  mentioned  in 
his  willy  and  that  15,000^.  part  thereof 
should  be  settled  and  go  in  the  manner 
directed  in  his  will  with  regard  to  two- 
thirdd  of  the  share  of  each  daughter  in 
his  residuary  estate,  and  the  remaining 
5,000/.  should  go  in  the  manner  directed 
concerning  the  other  third. 

The  defendant  Margaret  Joanna  Stal- 
kartt,  one  of  the  testator's  daughters,  was 
married  to  the  defendant  Charles  E.  G. 
Stalkartt,  on  March  1,  1893,  and  in  con- 
templation of  her  marriage  the  testator 
invested  a  sum  of  7,199/.  ISs.  in  the  pur- 
chase of  7,300/  2/.  15s.  per  cent.  Consols, 
and  transferred  the  same  to  the  trustees 
of  a  marriage  settlement  dated  Feb- 
ruary 28, 1893,  upon  trust  for  his  daughter 
and  her  children  as  therein  mentioned,  and 
in  default  of  children  then  in  trust  for  his 
daughter  absolutely  if  she  should  survive 
her  then  intended  coverture,  but  if  she 
should  die  during  the  same  then  in  trust 
for  her  brothers  and  sisters  and  their 
issue  as  she  should  appoint,  and  in  de- 
fault of  and  subject  to  any  such  appoint- 
ment in  trust  for  her  statutory  next-of- 
kin.  Power  was  also  thereby  given  to 
the  defendant  Margaret  J.  Stalkartt  to 
•appoint  that  after  her  death  the  income  of 
the  trust  fund  should  be  paid  to  the  said 
O.  E.  G.  Stalkartt  during  his  life  or  any 
«horter  period,  he  continuing  a  widower 
•and  unmarried. 

The  testator  died  on  January  9,  1900, 
and  his  will  was  proved  by  his  widow,  the 


plaintiff,  as  surviving  executrix,  on  Feb- 
ruary 9,  1900.  The  testator  left  two  sons 
and  two  daughters  surviving  him,  all  of 
whom  had  attained  the  age  of  twenty-five 
years. 

This  was  a  summons  taken  out  by  the 
plaintiff  against  the  defendants  Mr.  and 
Mrs.  Stalkartt  and  their  infant  son,  and 
George  James  Fumess,  one  of  the  tes- 
tator's sons,  for  the  determination  of  the 
questions  whether  the  legacy  of  20,000/. 
was  adeemed  pro  tanto  by  the  sum  settled 
by  the  marriage  settlement,  and,  if  so, 
whether  the  reduction  should  be  borne  by 
the  5,000/.  legacy  given  absolutely  and 
the  15,000/.  settled  legacy  pari  paseu,  or 
whether  it  should  be  borne  wholly  by  the 
15,000/.,  or  primarily  by  the  5,000/. 
legacy. 

J.  M,  Stone,  for  the  plaintiff,  stated  the 
case. 

Hughes^  K,C,,  and  Vavgharh  Hawkins^ 
for  the  defendants  Mr.  and  Mrs.  Stal- 
kartt.— It  is  clear  that  the  settled  legacy 
must  be  adeemed.  The  question  of  ademp- 
tion is  purely  a  question  of  intention, 
and  there  can  be  no  doubt  that  the  tes- 
tator intended  the  sum  settled  by  him  on 
his  daughter  at  her  marriage  to  be  re- 
garded as  part  of  the  sum  settled  on  her 
by  his  will,  and  not  as  a  satisfaction  of 
the  absolute  legacy  to  her.  There  is  no 
ground  or  authority  for  the  suggestion 
that  the  amount  of  the  ademption  should 
be  apportioned  between  the  settled  and 
the  absolute  legacy. 

Younger y  KjG,^  and  F.  StaMard,  for  the 
defendant  George  James  Fumess. — This 
defendant  takes  no  part  in  the  argument, 
for  his  only  interest  maybe  as  next-of-kin 
of  his  sister,  and  so  is  very  remote. 

A ,  Z.  Ingpen,  for  the  infant  defendant. 
— T&e  testator  meant  that  the  5,000/. 
absolute  legacy  should  be  adeemed. 
When  he  made  his  will  both  his  daughters 
were  spinsters,  and  the  scheme  of  the  will 
was  that  they  should  each  have  15,000/.  set- 
tled on  them  in  any  event,  and  5,000/.  abso- 
lutely if  unmarried.  When  Mrs.  Stalkartt 
married,  the  testator  settled  on  her  this 
fund  as  an  ademption  of  the  absolute 
legacy,  and  in  order  to  protect  it  from 
her  husband,  meaning  to  leave  the  settled 
15,000/.   untouched.     At  any   rate,    the 
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ademption  ought  to  be  borne  rateably  by 
the  absolute  and  settled  legacies. 
Hughes^  K,C.,  replied. 

Cur.  adv.  vtiU. 

May  13. — Jotce,  J. — ^As  a  general  rule, 
where  a  parent  by  will  gives  a  legacy  to 
a  child,  not  expressing  the  purpose  with 
reference  to  which  it  is  given,  he  is  under- 
stood to  be  giving  what  is  commonly 
called  a  portion,  and,  in  consequence  of 
the  leaning  of  Courts  of  equity  against 
double  portions,  if  the  testator  aiterwards 
in  his  lifetime  advances  a  portion  on  the 
marriage  of  the  child  the  presumption 
arises  that  it  was  intended  to  be  a  satis- 
fiEtction  or  ademption  of  the  legacy,  either 
altogether  or  'pro  tanto.  A  bequest  of  a 
sam  of  money  to  a  daughter  absolutely 
may  be  adeemed  by  a  subsequent  settle- 
ment on  her  marriage,  and  the  same  is 
the  case  although  the  bequest  to  the 
daughter  by  the  will  is  thereby  settled 
upon  her  and  her  &.mily,  nor  is  the  pre- 
sumption in  &vour  of  ademption  rebutted 
by  the  circumstances,  that  the  limitations 
of  the  portion  under  the  will  are  different 
from  the  limitations  in  the  settlement. 

Again,  if  a  legacy  appears  upon  the 
fiace  of  a  will  to  be  bequeathed  even  to  a 
stranger  for  a  particular  purpose,  and  a 
subsequent  gift  be  made  by  the  testator 
for  the  very  same  purpose,  a  presumption 
is  raised  prima  facie  that  such  gift  is  an 
ademption. 

In  the  present  case  the  testator  by  the 
joint  effect  of  his  will  and  codicil  provided 
for  each  of  his  daughters  the  sum  of 
20,000/.— 15,000?.  part  thereof  to  be 
settled  and  to  go  as  in  the  will  men- 
tioned, and  the  remaining  5,000/.  to  be 
paid  to  the  daughter.  Subsequently 
upon  the  marriage  of  a  daughter  he 
settled  a  sum  of  between  7,000/.  and 
8,000Z.,  the  limitations  under  this  settle- 
ment not  being  the  same  as  those  of  the 
15)000/.  under  the  will.  It  was  not,  and 
indeed  could  not  have  been,  disputed  that 
this  sum  settled  upon  the  marriage  must 
be  taken  as  a  pro  tanto  satisfaction  of  the 
20,000/.  legacy,  but  the  question  remained 
whether  it  must  be  taken  and  considered 
as  in  ademption  of  the  15,000/.  or  of  the 
5,000/. — ^the  two  parts  into  which  the 
testator  divided  the  legacy  of  20,000/. 


If  the  limitations  of  the  settlement  had 
been  the  same  as  those  of  the  15,000/^ 
settled  under  the  will  and  codicil,  there 
would  have  been  no  question  bat  that  the 
15,000/.  was  adeemed  pro  tanto ;  but  as 
the  limitations  do  not  correspond  the 
question  asked  by  the  summons  arises. 
To  my  mind,  the  truth  and  common-sense 
of  the  matter  appears  to  be  that  where  a 
legacy  to  a  child  is  taken  to  be  adeemed 
by  a  subsequent  portion,  it  is  because  the 
testator  is  considered  in  making  provision 
for  his  children  to  be  performing  a  monl 
obligation  ;  and  if  he  afterwards  upon  any 
occasion  during  his  lifetime  provides  a 
portion,  he  is  thereby  by  antidpatioB 
performing  pro  tanto  the  obligation  above 
referred  to,  and  is  in  his  lifetime  intend- 
ing to  discharge,  or  prepaying,  the  legacy 
given  by  the  will.  This  idea  is,  I  think, 
well  founded  in  reason  and  upon  ex- 
perience. In  the  present  case,  which  part 
of  the  testamentary  provision  for  his 
daughter  ought  the  testator  to  be  con- 
sidered as  intending  to  discharge  by  the 
subsequent  settlement)  There  are  no 
special  circumstances ;  and  if  the  testator 
could  be  asked  the  question  I  cannot 
seriously  doubt  that  he  would  answer  that 
the  settlement  was  to  be  taken  in  satis- 
faction pro  tanto  of  the  settled  portion  of 
the  legacy,  there  being  no  reason  whatever 
that  I  can  see  why  the  daughter's  absolute 
legacy  of  5,000/.  should  be  taken  away  or 
diminished  ;  and  this  accordingly  I  decide 
to  be  the  result. 


Solicitors— Stones,  Morris  &  Stone,  for  plaintiff 
and  defendant  Q.  J.  Fnmess;  Hopgoods  k. 
Dowson,  for  other  defendants. 

[Reported  Jry  R.  J.  A.  M&rruon,  Eifn 
BarrUter-at-Law. 
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WiU — Conatniction — Gift  to  a  Class — 
SubBtUutional  Gift  on  Death  Leaving  Issue 
— Period  of  Vesting. 

A  testcOor  directed  that,  sitbject  to  the 

payment  of  the  income  of  his  residuary 

real  and  personal  estate  to  his  toife  during 

widowhood,  and  of  an  annuity  to  her  on 

her  re-marriage,  and  subject  also  to  the 

maintenance    of  his    children    until    the 

youngest  living  should  attain  twenty-one, 

his  trustees  lihould  hold  his  said  residuary 

estate  and  the  accumulations  of  the  income 

thereof  ^'  in  trust  for  all  my  children  who 

being  a  son  or  sans  shall  attain  the  age  of 

twenty-one  years,  or  being  a  daughter  cr 

daughters  shaU  attain  that  age  or  marry 

to  whom  I  give  amd  beqtieath  my  residuary 

real  and  personal  estate  in  equal  shares. 

I  direct  that  if  any  of  my  children  shall 

die  leaving  issue  sud^  issue  shall  take  his 

or  her  deceased  parentis  share  equally  as 

tenants  in  common.''     The  testator  died, 

having  surviving  him  his  wife  and  three 

children,   ttco    of  whom,    a    son  and  a 

daughter,  had  already  aitained  the  age  of 

twenty-one  : — Held,  tAat  there  was  nothing 

in  the  vnll  to  limit  the  contingency  of 

death  leannng  issue  to  less  than  the  whole 

life  of  the  first  taker  whether  a  son  or 

daughter,  and  that  the  divesting  clause,  or 

gift  over,  &i%  death  leaving  issue,  might 

operate  not  only  during  the  lifetime  of  the 

widow,  but  also  after  her  decUh. 

O'Mahony  v.  Burdett  (44  L.  J.  Ch. 
56n ;  L.  B.  7  H.L.  388)  considered  and 
appUed. 

Adjourned  summons. 

This  was  a  summons  raising  the  ques- 
tion as  to  the  time  of  indefeasible  vesting 
of  an  absolute  bequest  of  shares  of  residue 
given,  subject  to  a  prior  life  interest,  to  a 
daes,  males  at  twenty-one,  females  at 
twenty-one  or  marriage,  with  a  substitu- 
tional gift  to  the  issue  of  any  member  of 
such  class  who  died  leaving  issue. 

By  his  will  dated  December  13,  1889, 
Francis  Schnadhorst,  the  above-named 
testator,  after  certain  specific  legacies, 
devised  and  bequeathed   all  the  residue 


of  his  real  and  personal  estate  unto  his 
trustees  upon  trust,  after  payment  of  his 
debts  and  funeral  and  testamentary  ex- 
penses, for  sale,  conversion,  and  investment, 
and,  after  setting  aside  out  of  the  trust 
fund  thereby  constituted  the  various  sums 
therein  mentioned,  ^'upon  further  trust 
to  pay  the  income  of  the  residue  of  the 
trust  fund  to  my  said  wife  during  her  life 
if  she  shall  continue  my  widow  But  if 
my  said  wife  shall  marry  again  Upon 
trust  to  pay  her  an  annuity  of  bOl.  per 
annum  during  the  remainder  of  her  life 
for  her  separate  use  independent  of  the 
debts  and  control  of  any  future  husband 
And  subject  to  the  provision  aforesaid 
Upon  trust  after  the  decease  or  second 
marriage  of  my  said  wife  to  apply  the 
income  of  the  trust  fund  in  or  towards 
the  maintenance  education  and  advance- 
ment of  my  children  until  the  youngest 
who  shall  be  living  shall  attain  the  age 
of  twenty-one  years  or  being  a  daughter 
shall  attain  that  age  or  marry  Subject 
to  the  trusts  and  powers  hereinbefore 
contained  I  direct  that  the  trust  fund 
and  the  income  thereof  and  all  accumula- 
tions of  income  or  so  much  thereof  as 
shall  not  have  become  vested  or  been 
applied  pursuant  to  this  my  will  shall  bei 
held  in  trust  for  all  my  children  who 
being  a  son  or  sons  shall  attain  the  age 
of  twenty-one  years  or  being  a  daughter 
or  daughters  shall  attain  that  age  or 
marry  to  whom  I  give  and  bequeath  my 
residuary  real  and  personal  estate  in 
equal  shares  I  direct  that  if  any  of  my 
children  shall  die  leaving  issue  such  issue 
shall  take  his  or  her  deceased  parent's 
share  equally  as  tenants  in  common." 

The  testator  died  on  January  2, 1900, 
leaving  surviving  him  his  wife  and  three 
children  —  namely,  the  plaintiff  Mary 
Frances  Sandkuhl  (wife  of  Hans  Sand- 
kuhl),  the  defendant  Ernest  Edward 
Schnadhorst,  and  Frank  Gladstone 
Schnadhorst.  The  last-named  alone  of 
the  testator's  children  was  still  an  infant, 
having  been  bom  on  July  28,  1880.  The 
defendant  Ernest  Edward  Schnadhorst, 
was  married,  and  had  two  in&nt  sons, 
who  were  also  defendants. 

The  executors  and  trustees  named  in 
the  testator's  will  renounced  probate  and 
disclaimed  the  trusts  thereof,  and  letters 
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of  administration  with  the  will  annexed 
were  granted  to  the  defendant  Ernest 
Edward  Schnadhorst. 

The  plaintiff  M.  F.  Sandkuhl,  heing 
desirous  of  ascertaining  what  interest  she 
now  had  in  her  father's  residuary  estate, 
took  out  this  summons  for  the  deter- 
mination of  the  following  questions : 
Whether  the  children  of  the  testator 
who  survived  him,  and  being  sons  at- 
tained the  age  of  twenty- one  years  or 
being  daughters  attained  that  age  or 
married,  took  vested  indefeasible  interests 
in  the  testator's  residuary  estate  subject 
to  their  mother's  interest,  or  whether 
they  only  took  such  vested  indefeasible 
interests  on  surviving  their  mother,  or 
on  dying  without  leaving  issue,  or  what 
was  the  interest  that  such  children  as 
aforesaid  now  took. 

Younger^  K,C,^  and  A,  F,  Peterson,  for 
the  plaintiff. — The  plaintiff  took  an  inde- 
feasible vested  absolute  interest  when  she 
attained  twenty-one.  The  operation  of 
the  direction  in  the  event  of  any  child 
dying  and  leaving  issue  is  confined  to  the 
period  antecedent  to  vesting.  This  case 
is  very  like  Home  v.  PiUana  [l833],^ 
where  it  was  held  that  the  legatee  took 
an  absolute  vested  interest  on  attaining 
twenty-one,  although  there  was  a  gift 
over  to  her  children  in  case  she  should 
die  leaving  children.  Home  v.  Pillans^ 
was  dealt  with  in  C/Mahony  v.  BurdeU 
[1874],*  and  not  in  any  way  disapproved 
of.  There  are  only  two  periods  to  which 
death  leaving  issue  can  be  referred — 
either  before  attaining  twenty-one,  or 
before  the  death  of  the  tenant  for  life ; 
and  either  of  those  events  will  suit  the 
plaintiff,  Monteith  v.  NichoUon  [l837]  ' 
is  in  the  plaintiff's  favour. 

Dibdin,  K.C.,  and  R,  J.  Parker^  for  the 
infant  defendants. — The  contingency  of 
death  leaving  issue  applies  to  the  whole 
of  the  lifetime  of  the  son  or  daughter, 
and  therefore  the  plaintiff  does  not  take 
an  absolute  indefeasible  interest  unless 
and  until  she  dies  without  leaving  chil- 
dren. This  is  as  clear  a  case  as  ever  was 
within  O'Afahony  v.  BurdeU,^     It  was  in 

.  (1)  4  L.  J.  Ch.  2  ;  2  Myl.  &  K.  15. 

(2)  44  L.  J.  Ch.  5G»;  L.  R.  7  H.L.  388. 

(3)  6  L.  J.  Ch.  247 ;  2  Keen,  719. 


Home  V.  PiUana  ^  that  the  rule  was  for- 
mulated which  was  upset  in  O^Maihony 
V.  BurdeU.^  Home  v.  PUlaru  ^  was  dif- 
ferent from  this  case,  for  there  there  was 
no  antecedent  life  estate,  and  there  was  a 
direct  gift  to  the  legatees.  This  is  not  a 
substitutional  gift  after  a  bequest  to  in- 
dividuals nomincUim,  as  in  Ive  v.  King 
[1852].*  Monteith  v.  NichoUon^  h  a 
different  case. 

CozeTia- Hardy,  for  the  defendant  Ernest 
Edward  Schnadhorst. — The  death  of  the 
tenant  for  life  is  the  latest  time  at  which 
the  shares  vest  indefeasibly.  All  the 
cases  are  cases  of  contingencies  ''with- 
out "  something,  or  negative  contin- 
gencies. This  is  the  case  of  a  contingency 
"  with  "  something — e.g.  death  with  issue— 
or  an  affirmative  contingency,  and  is  not 
touched  by  the  decisions  in  C^Mahony  v. 
BurdeU,^  which  apply  to  negative  or 
semi-negative  contingencies.  On  a  son's 
attaining  twenty-one  he  takes  a  vested 
interest,  which  is  only  liable  to  be 
divested  on  death  before  the  tenant  for 
life— 5oK«Ao  V.  HiUyar  [l865].* 

Younger,  K.C.,  replied. 

Cur,  adv,  vuU. 

May  4. — Joyce,  J.,  read  the  material 
parts  of  the  willand  the  summons,  and,  after 
stating  the  facts  as  above  set  out,  con- 
tinued :  Now,  it  was  contended  in  the 
first  place,  upon  the  authority  of  Home  ▼. 
Pillans,^  that  the  operation  of  the  direc- 
tion in  the  will  in  the  event  of  children 
dying  and  leaving  issue  was  confined  to 
the  period  antecedent  to  the  vesting— or, 
in  other  words,  that  the  clause  was  not  a 
gift  over  or  divesting  clause  at  all— in 
which  case  it  would  never  apply  to  a 
daughter,  but  only  to  sons,  for  of  coarse 
no  daughter  could  die  leaving  issue  unless 
she  first  married,  whereapon  a  share 
would  vest  in  her  under  the  original  gift, 
though  perhaps  not  indefeasibly.  Ho^ 
V.  PiUana  ^  was  a  case  in  which  a  legacy 
was  given  to  each  of  two  named 
individuals,  both  females,  when  and  if 
they  attained  twenty- one,  for  their  sole 
and  separate  use  free  from  marital  control, 
and  in  case  of  the  death  of  either,  leaving 
children,  the  share  of  the  one  so  dying 

(4)  21  L.  J.  Ch.  660;  16  Bear.  46. 
(6)  34  Beav.  180. 
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was  given  to  her  children.  There  was  no 
proofing  life  estate,  and  Lord  Brougham 
held  that  the  legacy  of  each  legatee 
became  absolutely  vested  on  her  attaining 
twenty- one.  His  Lordship's  reasoning 
has  been  criticised  by  Mr.  Jarman  in  his 
book  on  WiUa  (5th  ed.),  vol.  ii.  p.  1611, 
and  some  passages  in  the  judgment  are 
probably  at  variance  with  the  judgments 
of  the  law  Lords  in  O'Mahony  v.  Burdett,^ 
Bat  the  decision  has  not  been  overruled  ; 
and  if  I  may  presume  to  say  so  respect- 
folly,  I  think  the  decision  was  right, 
having  regard  to  the  terms  of  the  par- 
ticular gift  which  was  the  subject  of  it. 

In  the  present  case  the  gift  which  has 
to  be  construed  is  subsequent  and  sub- 
ject to  what  amounts  to  a  preceding  life 
estate  in  the  testator's  widow.  It  is  not 
to  a  named  individual  subject  to  a  con- 
dition or  contingency,  but  to  a  class — 
namely,  the  testator's  children  who  being 
a  son  or  sons  attain  twenty-one,  or  being 
a  daughter  or  daughters  attain  that  age 
or  marry  ;  and  it  is  immediately  followed 
by  the  direction  that  if  any  of  the  tes- 
tator's children  (not  sons  only)  shall  die 
leaving  issue,  such  issue  shall  take  their 
deceased  parent's  share.  Now  whether 
as  a  matter  of  construction  this  clause 
could  ever  operate  with  respect  to  the  case 
of  a  son  who  died  under  twenty- one 
appears  to  be  open  to  question,  consider- 
ing that  there  is  no  share  at  all  given  to 
a  son  who  does  not  attain  twenty-one — 
see  the  judgment  of  Mr.  Justice  North  in 
ffannam,  In  re  [l897],®  and  the  proposition 
in  Ive  V.  King  *  as  stated  by  Vice-Chan - 
cellor  Wood  during  the  arguments  in 
Porter's  Trusti,  In  re  [1857],^  on  page  191 
of  the  report  in  Kay  and  Johnson.  In 
my  opinion  also  the  reasons  given  by  Lord 
Gaims  for  the  terms  of  the  bequest  in 
Horns  V.  FiUana  ^  being  held  to  point  to 
a  death  under  twenty-one  are  hardly 
applicable  to  the  present  case — it  being, 
as  it  is,  most  unusual  to  provide  for  the 
family  of  a  son  who  dies  under  twenty-one 
— ^whereas  it  is  most  usual,  if  not  necessary, 
to  provide  for  the  family  of  a  daughter 
who  dies  under  twenty-one,  this  being 
ordinarily  effected,  as  here,  by  making  her 
share  or  legacy  vest  not  only  at  twenty- 

(6)  66  L.  J.  Ch.  471 ;  [1897]  2  Ch.  39. 
(7;  27  L.  J.  Ch.  196 ;  4  K.  &  J.  188. 


one,  but  at  twenty-one  or  marriage  under 
that  age.  I  think  it  is  impossible  to  limit 
the  opei'ation  of  the  clause  or  direction  in 
question  in  the  present  case  to  the  event 
of  a  son  dying  under  twenty-one ;  or,  in 
other  words,  to  limit  its  operation  to  the 
period  antecedent  .to  the  original  vesting, 
until  which  no  share  is  given  to  the  parent 
at  all.  It  appears  to  me  to  be  a  divesting 
clause,  or  gift  over,  operative  at  least 
during  the  widow's  lifetime  and  in  a  cer- 
tain event— namely,  death  without  issue — 
passing  or  carrying  over  to  Ibsu)  their 
deceased  parent's  share. 

The  real  question  is  whether  this  clause 
is  to  operate  after  the  death  of  the  widow, 
as  well  as  during  her  lifetime,  to  the 
determination  of  which  question  the 
decision  in  Borne  v.  PiUane  '  seems  not  to 
have  any  application.  In  Bowers  v. 
Bowers  I  l87o]  ®  Lord  Hatherley  says : 
'*  There  have  been  many  cases  in  which 
the  Court  has  said  that  to  refer  a  clause 
providing  for  the  divesting  of  a  share  to 
the  time  of  the  testator's  own  death,  so  as 
to  make  it  merely  a  provision  against  lapse, 
is  not  a  natural  construction.  It  is  not  prima 
fade  to  be  supposed  that  he  contemplates 
the  death  of  the  objects  of  his  bounty  in 
his  lifetime,  but  he  is  to  be  considered  as 
contemplating  their  death  at  some  later 
period,  unless  he  uses  language  which 
shews  that  he  is  referring  to  the  time  of 
his  own  death.  Take  the  case  of  an 
immediate  gift  to  A.,  and  '  in  case  he  shall 
happen  to  die '  then  to  B.  Here  death 
being  spoken  of  as  contingent,  the  tes- 
tator must  be  referring  to  death  before 
some  particular  period  ;  and  as  there  is  no 
other  period  to  which  it  can  be  referred 
than  his  own  death,  we  are  obliged  to 
treat  the  gift  over  as  taking  effect  only  in 
the  caseof  A.'s  dying  in  the  testator's  life- 
time. But  if  the  gift  over  is  *  in  case  A. 
shall  happen  to  die  leaving  issue,'  we 
have  a  contingency,  and  there  is  no 
occasion  to  confine  the  death  to  any  par- 
ticular period." 

For  the  purpose  of  determining  the 
period  within  which  the  gift  over  is  to 
take  effect,  I  think  it  makes  no  dif- 
ference what  may  be  the  particular  con- 
tingency or  collateral  event  coupled  with 
death  upon  which  such  gift  over  is  to  take 
(8)  39  L.  J.  Ch.  35] ;  L.  R.  6  Ch.  244. 
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effect — ^tbat  is  to  say,  whether  it  be  death 
leaving  issue,  or  death  without  issue,  or 
death  unmarried,  or  under  twenty-one. 
Lord  Brougham  himself  says  in  Home  v. 
PiUans  ^  that  it  is  beyond  dispute  that  no 
difference  whatever  is  made  by  the  cir- 
cumstance of  the  legatees  over  being  the 
children  of  the  first  taker.  Now  in 
O'Mahony  v.  BurdeU  *  the  particular 
contingency  to  be  considered  was  death 
unmarried  or  without  children,  and  Lord 
Cairns  says  in  his  judgment :  '*  A  bequest 
to  A.,  and  if  she  shall  die  unmarried  or 
without  children  to  B.,  is,  according  to  the 
ordinary  and  literal  meaning  of  the  words, 
an  absolute  gift  to  A.,  defeasible  by  an 
executory  gift  over,  in  the  event  of  A. 
dying,  at  any  time,  under  the  circupi- 
stances  indicated,  namely,  unmarried  or 
without  children.  And  in  like  manner  a 
bequest  to  X.  for  life,  with  remainder  to 
A.,  and  if  A.  die  unmarried  or  without 
children  to  B.,  is,  according  to  the 
ordinary  and  literal  meaning  of  the 
words,  an  executory  gift  over,  defeating  the 
absolute  interest  of  A.  in  the  event  of  A. 
dying,  at  any  time,  unmarried  and  with- 
out children."  It  was  decided  in  that  case 
that  there  was  no  rule  of  construction 
arising  from  possible  delay  in  the  vesting 
of  a  gift  which  controls  the  natural  mean- 
ing of  the  terms  of  the  bequest,  and  that 
the  ordinary  and  literal  meaning  of  the 
words  used  to  introduce  a  gift  over  in  the 
case  of  the  "  death  unmarried  or  without 
children  "  of  a  previous  taker,  is  not  to  be 
departed  from  otherwise  than  in  con- 
sequence of  a  context  which  renders  a 
different  meaning  necessary  or  proper. 

Lord  Hatherley  also,  in  giving  judgment, 
says,  '^  in  those  cases  where  the  Court  has 
found  upon  the  £etce  of  the  will  a  positive 
direction  to  pay  over  the  personalty  to  the 
legatee,  or  to  make  a  distribution  among 
several  legatees  at  a  given  time,  the  period 
of  distribution  being  fixed  at  which,  as  it 
appears  from  the  fsu^e  of  the  will,  the 
whole  estate  was  intended  to  be  entirely 
disposed  of  and  divided,  and  to  pass  from 
the  hands  of  the  executors,  the  Courts 
have  laid  hold  of  that  circumstance  to 
say,  'We  hold  this  defeasance  to  be 
before  that  period  of  distribution  arrives,' 
holding  it  to  be  an  unreasonable  construc- 
tion of  the  testator's  will  to  say  that  he 


directed  on  the  one  hand  that  the  money 
shall  be  absolutely  paid  and  divided  and 
distributed,  and  put  into  the  hands  of 
those  who,  having  it  in  their  hands,  will 
of  course  spend  it  without  any  further 
trust,  and  on  the  other  hand  that  a  sub- 
sequent event,  namely,  a  certain  person's 
dying  childless  after  that  distribution  has 
taken  place,  should  divest  the  property^ 
that  is  to  say,  make  it  necessary  for  the 
executor  to  take  steps  to  get  back  again, 
and  recall  that  money  which  he  has  paid 
in  order  to  hand  it  over  to  those  ^ho 
would  take  under  the  executory  deviae» 
The  Courts  have  held  that  that  was  on- 
reasonable."  Later  on  his  Lordship  also 
says,  '^  the  period  to  which  the  executory 
devise  will  be  referred  will  be  the  period 
of  the  death  of  the  first  taker,  unless  there 
are  other  circumstances  and  directions  in 
the  will  which  are  inconsistent  with  that 
supposition." 

In  the  present  case  the  only  words  that 
can  be  suggested  as  being  words  of  pay- 
ment, assignment,  or  distribution  indicat- 
ing the  termination  of  a  trust,  are  the 
words  '*  to  whom  I  give  and  bequeath  my 
residuary  real  and  personal  estate  in  eqo^ 
shares,"  immediately  followed  by  what  I 
have  called  the  divesting  clause  or  gift 
over.  I  am  unable  to  convince  myself 
that  the  gift  and  bequest  I  have  just  read 
are  under  the  circumstances  a  direction  to 
hand  over  the  several  shares  so  as  to  ter- 
minate the  trust.  I  think  it  is  not  more 
than  an  apportionment  of  interests  under 
the  will,  especially  as  there  are  no  other 
words  to  defijie  the  shares  in  which  the 
property  the  subject  of  the  gift  is  to  be 
taken  or  divided.  It  is  no  doubt  in  form 
an  immediate  gift — not,  however,  expresed 
to  be  absolute — but  it  must,  I  think,  be 
taken  and  construed  subject  to  and  with 
the  immediate  context — ^namely,  the  direc- 
tion *'  that  if  any  of  his  children  should 
die  leaving  issue,  such  issue  should  take 
his  or  her  deceased  parent's  share  equally 
as  tenants  in  common'' — see  per  Lord 
Justice  Giffard  in  Bowers  v.  Bowers,^ 

The  result  is  that  I  do  not  find  any- 
thing in  this  will  to  limit  the  oontingency 
— namely,  death  leaving  issue — to  leas 
than  the  whole  life  of  the  first  taker, 
whether  ,son  or  daughter ;  and  I  am  of 
opinion  that  the  divesting  clause  or  gift 
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over  may  operate  not  only  during  the  life- 
time of  the  widow  but  also  after  her 
death.  I  shall  therefore  make  a  declara- 
tion accordingly. 

Solicitors— Swann,  Green  k  Co.,  for  plaintiff ; 
E.  Flnz,  Leadbitter  k  Neighbour,  for  defen- 
dants. 

[Reported  hy  R,J,  A.  Morrison,  Esq., 
Baaritter-at'Law. 


-L,  J.  -) 
,13.    ) 
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Fabwell,  J 

1901 

May  7, 

Mortgage — AmouvU  Reooverahle — Cove- 
nofU  far  Payment — JoirU- Account  Clause 
— PaymevU  to  Partner — Implied  Agency — 
Survivorship — Conveyancing  and  Law  of 
Property  Act,  1881  (44  db  45  Vict.  c.  41), 

Payment  to  one  of  two  joint  oreditore  ia 
a  good  diecharge  of  a  joint  debt. 

A  partner  hoe  no  implied  authority  to 
receive  payment  of  a  debt  due  to  hie  co- 
partner in  hie  individual  capacity. 

The  amount  reeoverdble  upon  a  covenant 
for  repayment  of  the  principal  moneys 
secured  by  a  mortgage  is  not  necessarily 
the  only  relevant  consideration  in  deter- 
mining the  amount  recoverable  in  fore- 
closure or  redemption  proceedings. 

Where  therefore  a  payment  was  made  on 
account  of  a  mortgage  debt  to  the  partner  of 
one  of  two  mortgagees  entitled  under  a  deed 
which  contained  the  uetud  joint-account 
clause,  the  payment  was  held  bad  at  law 
and  in  equity,  although  the  partner 
mortgagee  survived  his  co-mortgagee. 

MatBon  V.  Dennis  (4  De  G.  J.  k  S.  345) 
followed. 

On  March  1,  1872,  the  defendant 
executed  a  mortgage  of  real  estate  at 
Worksop  to  Bamett  k  Birch  to  secure 
the  repayment  of  6,000Z.  and  interest  at 
4  per  cent,  per  annum,  and  by  the  same 
deed  he  covenanted  to  pay  the  principal 
sum  with  interest  on  September  1,  1872. 
In  1875,  l,000t,  part  of  the  6,000Z.,  was 
repaid.     Both  the  mortgagees  died,  and 


on  September  1,  1878,  the  executor  of  the 
survivor  transferred  the  5,0002.  mortgage 
debt  and  the  securities  to  Cartmell  Harnson 
and  James  Crofts  Ingram.  In  1888  the 
defendant  paid  off  another  1,0002.,  leaving 
4,0002.  only  remaining  due  on  the 
security.  In  1890  this  sum  of  4,0002. 
and  the  securities  for  it  were  transferred 
to  De  Paravacini  and  James  Ingram.  In 
August  and  September,  1892,  the  de- 
fendant sent  two  cheques  for  5002.  each 
to  the  firm  of  Ingram,  Harrison  k 
Ingram.  The  members  of  this  firm  were 
James  Ingram,  Cartmell  Harrison,  and 
James  Crofts  Ingram.  Harrison  acknow- 
ledged the  receipt  of  the  two  sums  as  in 
part  discharge  of  the  amount  remaining 
due  on  the  mortgage  security.  In  paying 
these  two  sums  to  the  firm  the  defendant 
followed  the  same  course  as  he  had 
pursued  in  respect  of  the  two  sums  of 
1,0002.  each,  which  he  had  previously  paid 
off,  and  which  had  been  duly  paid  over  to 
the  original  mortgagees  and  their  trans- 
ferees. Both  the  sums  of  5002.  were  paid 
into  the  account  of  the  firm,  and  were 
credited  in  the  books  of  the  firm  to  the 
defendant,  and  the  interest  on  the 
mortgage  debt  was  throughout  paid  to  the 
firm,  and  after  September,  1892,  was  paid 
on  3,0002.  only.  On  September  26,  1897, 
De  Paravacini  died,  and  on  December  25, 
1897,  James  Ingram  died,  and  on  May  1, 
1900,  his  executors  transferred  the 
mortgage  debt  and  security  to  the 
plaintiffs.  The  mortgage  debt  was  stated 
in  the  transfer  to  be  4,0002.,  but  the 
transferees  had  notice  of  the  payment  of  the 
two  sums  of  5002.  to  the  firm  of  Ingram, 
Harrison  k  Ingram  before  execution  of 
the  deed.  The  mortgage  debt  was,  in 
fact,  an  investment  of  trust- money,  and 
no  consideration  passed  from  the  plaintiffs 
to  the  executors  on  the  occasion  of  the 
transfer.  The  mortgage  and  the  transfers 
contained  the  usual  joint- account  clause, 
but  beyond  this  the  defendant  had  no 
notice  or  suspicion  when  he  paid  the  two 
sums  of  5002.  in  1892  or  before  that  the 
mortgage  debt  was  trust-money. 

James  Ingram,  one  of  the  transferees 
in  1890,  continued  to  be  a  partner  in  the 
firm  of  Ingram,  Harrison  k  Ingram  until 
his  death  on  December  25,  1897.  He 
was  taken  ill  at  the  end  of  1891,  and  did 
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not  come  to  the  office  at  all  in  1892.  He 
never  attended  personally  to  any  business 
after  1891,  although  he  came  to  the  office 
for  a  few  days  in  1893  and  1894.  Cart- 
mell  Harrison  and  J.  C.  Ingram  were 
partners  in  the  firm  from  1891  till 
December,  1897. 

The  plaintiffs  brought  the  present 
action  to  enforce  their  security,  and 
claimed  to  have  an  account  taken  of  what 
was  due  under  the  covenant  in  the 
mortgage,  and  an  order  for  payment  and 
an  account  of  what  was  due  under  and  by 
virtue  of  the  mortgage,  and  for  foreclosure. 
The  defendant  admitted  that  3,0002.  was 
owing  and  secured,  but  denied  his  liability 
to  pay  more,  and  claimed  to  redeem  on  the 
footing  that  3,0002.  and  not  4,0002.  was 
owing  on  the  security. 

The  burden  being  on  the  defendant  to 
discharge  himself  from  the  liability  which 
he  had  contracted,  the  case  was  opened  by 

Upjohn,  K,C,,  and  George  Cave,  for  the 
defendant. — First,  James  Ingram,  one  of 
the  transferees  in  1890,  was  a  member  of 
the  very  firm  which  received  the  two 
sums  of  5002.  He  was  liable  for  these 
two  sums  if  misapplied  by  his  partner — 
Mareh  v.  KetUing  \\%za\^  Blair y,  Bromley 
[1847],^  Bl^ih  V.  Fladgate  [l89o],»  Rhodes 
V.  Monies  [l894],*  and  Mara  v.  Browne 
[1896].*  He  beoime,  in  fact,  the  survivor, 
and,  as  he  was  unable  to  sue,  the 
transferees  from  him  are  in  no  better 
position — Turner  v.  Smith  [l900].^ 

Secondly,  the  debt  was  a  joint  debt  in 
equity  as  well  as  at  law — Conveyancing 
and  Law  of  Property  Act,  1881,  s.  61.^ 

(1)  2  CI.  &  F.  250;  8  Bligh  (N.s.)  651; 
1  Bing.  N.C.  198. 

(2)  It;  L.  J.  Ch.  495 ;  2  Ph.  .354. 

(3)  60  L.  J.  Ch.  66;  [1891]  1  Ch.  337. 

(4)  64  L.  J.  Ch.  122  ;  [1896]  1  Ch.  236. 

(5)  66  L.  J.  Ch.  225;  [1896]  1  Ch.  199. 

(6)  Ante,  p.  144;  [1901]  1  Ch.  213. 

(7)  ConveyanciDg  and  Law  of  Property  Act, 
1881,  a  61 :  *'  Where  in  a  mortgage,  ...  or  a 
transfer  of  a  mortgage,  .  .  .  the  snm  .  .  . 
advanced  or  owing  is  expressed  to  be  advanced 
by  or  owing  to  more  persons  than  one  out  of 
money,  or  as  money,  belonging  to  them  on  a 
joint  account,  or  a  mortgage,  ...  or  such  a 
transfer  is  made  to  more  persons  than  one, 
jointly,  and  not  in  shares,  the  mortgage  money 
...  for  the  time  being  due  to  those  persons  on 
the  mortgage  .  .  .  shall  be  deemed  to  be  and 


The  receipt  of  one  joint  creditor  was  a 
valid  discharge  at  law — WaUace  v.  KdmU 

tl840]^  and  Htuband  v.  Davis  [l%5\]? 
n  equity  the  mortgagees  were  prima 
facie  entitled  in  common,  whether  the 
money  was  a  joint  advance  or  not,  bat  it 
was  otherwise  in  the  case  of  a  purchase— 
Lake  v.  Craddock  [l732],>»  Petty  v.  Sty- 
ivard  [1632],^^  Rigden  v.  VaiUer  [iTSl]," 
and  Morley  v.  Bird  [l798].^^  Now,  since 
the  Judicature  Act,  1873,  the  equitable 
rule  must  prevail,  if  it  conflict  with  the 
rule  of  \fkw— Steeds  v.  Steeds  [l889]."  The 
result  is  that  if  the  debt  is  joint  in  equity 
as  well  as  at  law  there  is  a  complete  dis- 
charge ;  if,  however,  the  transferees  were 
entitled  as  tenants  in  common,  there  is  a 
discharge  as  to  a  moiety.  The  observa- 
tions of  Knieht-Bruce,  L.  J.,  in  MaUon  v. 
Dennis  [l864j,*^  are  not  well  founded.  In 
the  case  of  a  trust  the  person  is  bound  to 
see  that  the  property  gets  into  a  proper 
state  of   investment — Webb    v.    Leitat^ 

[1865].>« 

[Fabwell,  J.,  referred  to  RMins  on 
Mortgages,  vol.  ii.  p.  845.] 

But<Aer,  K.C,  and  H.  E.  Wright,  for 
the  plaintiff. — ^A  transfer  by  one  of  two 
joint  tenants  does  not  operate  to  pass  a 
moiety — Sloman  v.  Bank  of  Engl<ind 
[1845]  >^  and  Barton  v.  North  Stafford- 
shire Railway  [l888].^®  Maison  ▼. 
Dennis  ^*  is  also  conclusive  against  the 
claim.  But  there  is  no  liability  on  the 
part  of  James  Ingram  for  the  receipt  of 
his  partner  unless  the  defendant  can  shew 
agency — Jacobs  v.  Morris  [i90o].*^  The 
remain  money  .  .  .  belonging  to  those  persons 
on  a  joint  account,  as  between  them  and  the 
mortgagor  .  .  .  ;  and  the  receipt  in  writing  of 
the  survivors  or  last  survivor  of  them  . .  • 
shall  be  a  complete  discharge  for  all  money  .  •  • 
for  the  time  being  due,  notwithstanding  say 
notice  to  the  payer  of  a  severance  of  the 
joint  account.'* 

(8)  10  L.  J.  Ex.  12  ;  7  M.  &  W.  264. 

(9)  20  L.  J.  C.P.  118  ;  10  C.  B.  645. 

(10)  3  P.  Wms.  168 ;  2  Wh.  &  Tu.  UC.  Eq. 
(7th  ed.),  952. 

(11)1  Eq.  Cas.  Abr.  290;  1  Ch.  Rep.  31. 

(12)  2  Ves.  sen.  252,  258 ;  3  Atk.  731. 

(13)  8  Ves.  628,  631. 

(14)  68  L.  J.  Q.B.  302 ;  22  Q.B.  D.  637. 
(16)  4  De  Q.,  J.  Sc  S.  345. 

(16)  1  K.  &  J.  386. 

(17)  14  L.  J.  Ch.  226  ;  U  Sim.  475. 

(18)  67  L.  J.  Ch.  800 ;  38  Ch.  D.  458. 

(19)  Ante,  p.  183 ;  [1901]  1  Ch.  261. 
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iallacy  which  underlies  the  defendant's 
argument  is  that  he  is  entitled  to  redeem 
on  terms  which  do  not  recognise  the 
rights  of  innocent  third  parties.  Steeds 
V.  Steeds  **  does  not  apply. 

Upjohn^  K.C.J  in  reply. — Barton  v. 
North  Staffordshire  Railway  ^®  turned 
upon  the  construction  of  the  Companies 
Glauses  Act,  1845. 

Cwr,  adm.  vuH, 

Pabwell,  J.,  after  stating  the  &cts  and 
pointing  out  that  the  plaintiffs  were  in  no 
better  position  than  James  Ingram,  their 
immediate  transferor,  continued :  There 
are,  therefore,  two  questions  involved. 
First,  the  liability  under  the  covenant, 
which  is  a  question  of  common  law ;  and 
secondly,  the  liability  in  the  foreclosure 
action,  which  is  a  question  of  equity. 

In  my  opinion  the  old  rule  of  common 
law — that  payment  to  one  of  two  joint 
creditors  is  a  good  discharge  of  the  joint 
debt — still  remains  good.     There  is  no 
equitable  rule  which  can  conflict  with  the 
rule  of  the  common  law,  because  no  bill 
would  lie  in  Chancery  to  recover  a  mere 
money  demand.     Equity  had,  no  doubt, 
to  deal  with  debts  in  the  administration 
of  the  estates  of  deceased  persons  and  in 
the  liquidation  of  companies,  but  in  deter- 
mining whether  claims  for  debts  had  been 
discharged    or  not,    equity  followed   the 
law,   and    indeed,  in   cases  of  difficulty 
before  the  Chancery  Procedure  Act,  1852, 
88.  61  and  62,  sent  cases  for  the  opinion 
of  common-law  Courts.     There  is  nothing 
inconsistent  with  this  in  Steeds  v.  Steeds}^ 
The  question  there  was  whether  it  was  so 
clear  that  the  debt  claimed  was  joint  that 
the  defence  should  be  struck  out,  and  it 
was  held  that  there  was  a  conflict  between 
law  and  equity  in  the  presumption  to  be 
drawn  from  the  existence  of  a  security  to 
two  without  words  of  severance,  and  that 
the  rule  of  equity  as  to  such  presumption 
now  prevails.     But  this  was  a  conflict  of 
presumption — namely,  whether  there  was 
or  was  not  a  joint  tenancy — and  had  no 
relation  to  the  legal  consequences  flowing 
firom  the  existence  of  an  admitted  joint 
tenancy.     In  the  present  case  both  sides 
agree  that  this  is  a  joint  debt ;  and  having 
regard  to  the  words  of  the  covenant,  and 
the  6l8t  section  of  the  Conveyancing  and 


Law  of  Property  Act,  1881/  I  take  this 
to  be  correct.     But  the  joint  debt  in  this 
case  was  not  paid  to  either  of  the  joint 
creditors,  but  to  the  firm  of  which  one  of 
them  was  a  member.     Now  payment  to 
the  firm  of  which  the  creditor  is  a  member 
of  a  private  debt  due  to  a  member  of  a 
firm  will  not,  in  my  opinion,  support  a 
plea  of  payment  in  the  absence  of  evidence 
that  the  creditor  has  expressly,  or  by  a 
necessary  implication,  authorised  the  re- 
ceipt of  the  money  by  the  firm  as  his 
agents.     The  mere  fact  that  the  person 
who  has  made  the  payment  would  have  a 
good  cause  of  action  against  the  firm  to 
recover  the  money  if  the    sum  is   not 
accepted  in  payment,  does  not  make  it 
payment.      The  defendants   to  such  an 
action  must  be  all  the  partners,  and  there 
is  no  set-off  either  at  law  or  in  equity  of 
the  private  debt  of  one  defendant  against 
the  joint  debt  of  the  firm — see  Lindley  on 
Partnership  (6th  ed.),  p.  292  (4),20  and  the 
cases  cited  there.   It  is,  no  doubt,  generally 
true  that  a  man  may  do  by  his  agent  any- 
thing that  he  can  do  himself,  and  I  will 
assume  that  a  joint  creditor  may  effectu- 
ally receive  payment  of  a  joint  debt  by 
his  agent;  and,  in  an  ordinary  case,  I 
should  infer  agency  from  the  receipt  and 
expenditure  of  the  money  by  the  firm  or 
its  entry  in  the  firm's  books ;  but  there 
is  agreat  difficulty  in  coming  to  such  a  con- 
clusion  in  the  present  case.     If  James 
Ingram  did  in  fiict  authorise  the  firm  to 
receive  this  money  he  was  guilty  of  a 
breach  of  trust,  and  the  Court  never  infers 
that  a  man  is  guilty  of  a  wrongful  act 
unless  the  inference   is  irresistible.    In 
the  present  case    it    is    apparent    from 
the  admitted   facts    relating    to    James 
Ingram  that  he  took  very  little  part  in 
the  business  of  the  firm  after  1891.     It  is 
quite  possible  that  he  knew  nothing  what- 
ever of  the  receipt  of  this  money ;  and 
although  he  would  be  jointly  liable  with  his 
partners  to  refund  it  because  he  had  had 
the  benefit  of  it,  and   his  knowledge  of 
the  receipt  being  immaterial,  it  does  not 
necessarily  follow  that  he  authorised  the 
receipt.     I  do  not  think  that  I  am  bound, 
or  indeed  ought,  to  convict  him  of  such  a 
breach  of  trust. 

(20)  6th  ed.,  p.  302  (4) ;  and  see  p.  147. 
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I  do  not,  however,  propose  to  rest  my 
judgment  solely  on  this  ground.     The  real 
contest  between  the  parties  has  been  as 
to  the  extent  to  which  the  property  is 
charged.     The  plaintiffs  argued  that,  even 
assuming  that  the  1,000/.  has  been  paid 
off,  so  that  3,000/.  only  could  be  recovered 
under  the  covenant  at  law,  nevertheless 
the  defendant  can  only  redeem  on  pay- 
ment of  the  full  4,000/.     The  defendant 
argued  that  the  mortgage  is  merely  a 
security  for  the  debt  covenanted  to  be 
paid,  and  that  i£^  and  so  £sir  as,  the  debt 
is  gone,  the  mortgage  must  be  diminished 
to  the  same  extent;  and,  indeed,  Vice- 
Chancellor    Stuart    decided  the  case  of 
Matson  v.  Dennis  ^^  on  this  very  ground. 
That  was  an  objection  to  title  by  a  pur- 
chaser under  a  decree  in  the  suit,  and  the 
Vice-Chancellor,  upon  an  application  by 
summons  taken  out  by  the  plaintiff  in 
the  cause  to  compel  the  purchaser  to  pay 
his  purchase-money  into  Court,  said  that 
the  purchaser  was  entitled   to  evidence 
that   the   joint  debt  was  properly  dis- 
charged ;  that  a  joint  debt  was  properly 
discharged    by    payment    to    one   joint 
creditor ;  that  at  law  the  receipt  of  one 
joint  creditor  was  an  extinction  of  the 
debt ;  and  that  no  law  was  applicable  but 
that  of  debtor  and  creditor ;  and  he  ordered 
the  purchaser  to  pay  his  purchase-money 
into  Court  with  costs.     But  his  judgment 
did  not  meet  with  approval  in  the  Court 
of  Appeal.     I  have  referred  to  it  because 
it  shews  that  the  very  point  now  argued 
was  raised  and    decided.     Lord  Justice 
Xnight- Bruce  says:    "The  question  is, 
whether  when    an    equitable    charge  is 
vested  in  two    persons — and  as   I   will 
assume  as  joint  tenants — the  money  can  be 
paid  to  one  without  any  special  authority 
from  the  other  so  as  to   discharge  the 
estate.     I  am  not  speaking  of  an  action. 
I  am  speaking  of  discharging  an  equitable 
burden  upon  an  estate,  and  so  discharging 
the  estate.     In  my  judgment,  and  in  the 
absence  of  special  circumstances  such  as 
are  not  shewn  to  exist  in  the  present  case, 
that  cannot  be  done.     The  purchaser  is 
entitled    to    have    it    taken    here,   that 
Mr.   McLeay" — that  is,  the  other  joint 
creditor — "was  alive  at  the  time,  and 
that  some  money  has,  without  any  consent 
on  his  part,  been  paid  to  the  other  joint 


tenant  or  tenant  in  common*    That,  I 
repeat,  in  my  judgment,  does  not  dis- 
charge the  estate  in  equity.     Espedallj 
in  the  case  of  vendor  and  purchaser  I 
think  the  purchaser  has  a  right  to  say 
that  the  whole  3,000/.  was  not  shewn  to 
be  discharged,  but  that  it  is  consisteat 
with  the  evidence  to  suppose  that  it  may 
be  still  an  available  charge  in  equity." 
Lord  Justice  Turner  shortly  referred  to 
the  facts  and  concurred,  adcUng  that  that 
part   of  the  order  under  appeal  which 
directed  the  payment  of  the  pordiase- 
money  into  Court  was  right,  and  ought 
to  stand,  because  the  title  was  good,  and 
the  question  raised  only  involved  one  of 
conveyance.     An  order  was  made  accord- 
ingly by  which  the  purchase-money  was 
to  be  brought  into  Court.     No  costs  were 
given  on  either  side,  but  the  costs  of  the 
plaintiffs  in  the  suit  were  directed  to  be 
costs  in  the  cause.     The  reasoning  of  the 
Court  of  Appeal  is  contrary  to  the  reason- 
ing of  Vice-Chancellor  Stuart  in  the  Ooait 
below,  which  I  have  read.     It  was  uiged 
that  this  amounts  only  to  an  expression 
of  opinion  that  the  purchaser  was  entitled, 
for  his  protection,  to  have  the  concurrence 
of  a  possible  claimant ;  but  I  cannot  legui 
it  as  confined  to  this.     I  am,  of  course, 
bound  by  the  decision,  and  not  the  less 
because  it  coincides  with  my  own  opinion 
and  the  general  practice  of  ooDveyanoers. 
If  the  defendant  is  right,  the  joint-acoount 
clause  ought  never  to  be  inserted  wha« 
the  mortgage-money  is  held  on  trust,  and 
the  existence  of  the  trust  ought  always  to 
be  disclosed — a  course  which  would  rero- 
lutionise  a  settled  practice  of  many  years' 
standing. 

The  fallacy  of  the  defendant's  argument 
consists  in  the  assumption  that  the  ques- 
tion whether  the  money  covenanted  to  be 
paid  is  recoverable  at  law  is  the  only 
relevant  consideration  in  foreclosure  or 
redemption  proceedings,  and  in  disregard- 
ing the  principles  of  equity  that  underlie 
foreclosure  and  redemption.  The  mort- 
gagee s  estate  is  absolute  at  law  on  breach 
of  the  covenant  to  pay  on  the  appointed 
day;  but  the  Court  interferes  for  the 
benefit  of  the  mortgagor  on  the  terms 
that  he  does  equity.  The  mere  payment 
of  the  principal  and  interest  legally  re- 
coverable   is    not    necessarily  sufficient. 
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For  example,  the  mortgagee  is  entitled 
to  be  repaid  money  laid  out  by  him  in 
permanent  improvements  enhancing  the 
▼alue  of  the  property,  although  there  is 
no  covenant  under  which  it  could  be 
recovered  at  law — Shepard  v.  Jones  [1882]  ** 
and  Henderson  v.  Astwood  [l894]  ^  ;  and 
in  a  mortgage  of  a  reversionary  interest 
in  land,  where  time  runs  from  the  £Btlling 
into  possession  of  such  interest,  foreclosure 
will  be  granted  although  the  remedy  on 
the  covenant  is  statute-barred — HugiU  v. 
Wilkinson  [l888]  '* ;  and  arrears  of  in- 
terest for  more  than  six  years  may  be 
retained  in  an  action  to  redeem  a  mort- 
gage of  a  reversion — Dingle  v.  Coppen 
[1898]  ^ ;  and  the  mortgagee's  right  to 
tack  and  consolidate  depended  upon  the 
same  principle.  If  a  mortgagor  chooses 
to  pay  otherwise  than  in  strict  accordance 
with  the  terms  of  his  contract,  he  does 
so  at  his  own  risk.  The  proviso  for  re- 
demption in  a  mortgage  to  two  is  never 
expressed  to  take  effect  on  payment  to  the 
mortgagees  or  either  of  them,  but  upon 
payment  to  the  mortgagees  or  the  survivor 
of  them  ;  and  if  a  mortgagor  pays  to  one, 
although  such  payment  is  a  good  discharge 
at  law,  yet  the  matter  is  at  large  when  he 
comes  into  equity,  and  the  Court  takes 
into  consideration  all  the  fisu^ts  of  the  case, 
and  ascertains  whether  the  payee  was 
beneficially  entitled  to  the  whole  or  to 
a  part  only,  or  whether  he  was  a  trustee 
with  the  other  mortgagee,  and  treats  the 
payment  as  good  in  whole,  or  in  part,  or 
altogether  bad  accordingly.  It  is  not  a 
question  of  fixing  the  mortgagor  with 
notice  of  a  trust,  but  it  is  the  enquiry 
that  the  Court  makes  to  satisfy  itself  that 
it  is  just  and  equitable,  under  all  the  cir- 
cumstances, to  deprive  the  mortgagee  of 
his  legal  title  to  the  property  comprised 
in  the  mortgage.  This,  in  my  opinion,  is 
a  complete  answer  to  the  last  argument 
of  the  defendant — that  James  Ingram 
was  the  actual  survivor,  and  therefore 
could  have  received  the  money  and  given 
a  valid  receipt  at  a  later  date.  The  mort- 
gagor did  not  in  fact  pay  to  the  survivor, 
but  to  one  of  two.     He  can  rely  only  on 

(21)  21  Ch.  D.  469. 

(22)  [1894]  A.C.  160. 

(28)  57  L.  J.  Oh.  1019;  38  Ch.  D.  480. 
(24)  68  L.  J.  Ch.  337 ;  [1899]  1  Ch.  726. 


the  receipt  as  at  the  time  when  it  was 
given,  and  he  has  only  himself  to  thank 
because  he  chose  to  pay  otherwise  than  in 
accordance  with  the  contract.  Indeed,  on 
his  own  evidence  he  trusted  to  the  firm 
of  Ingram,  Harrison  &  Ingram  to  do 
what  WHS  right  with  the  money,  and  to 
indorse  a  receipt  for  1,000^.  on  the  mort- 
gage deed.  The  judgment  will  be  in  the 
usual  form  as  settled  in  Fa/rrer  v.  Lacy 
[l885],^^  the  principal  sum  due  being 
4,000^.,  and  not  3,000/. 


Solicitors — Bowman  ic  Curtis  Hayward,  for 
plaintii£s ;  G.  G.  Vertne,  agents  for  Hodding 
&  Co.,  Worksop,  for  defendants. 

[Reported  Inf  A,  E.  Bajidall,  Esq., 
Ba/rrister-at'Lam, 


Joyce,  J. 

1901. 

March  5,  6,  15. 


SANFOBD,  In  re; 

SANFOBD  17.  SAKFOBD. 


WiU — ConstrucHon  —  Ahsolvie  Gift  — 
Life  Estate  toith  General  Power  of  Ap- 
pointment— Repugnancy. 

A  testator  by  wiUy  after  certain  devises 
and  bequests,  gave  the  residue  of  his 
real  and  personal  estate  to  his  wife  ahso- 
hOely,  and  appointed  her  executrix  during 
her  life  and  histuH)  sons  executors  after  her 
death.  By  a  codicil  the  testator  revoked  his 
will  and  gave  all  his  property  to  his  wife, 
so  that  *'  she  may  have  full  possession  of  it 
and  entire  power  and  control  over  it,  to 
deal  with  it  or  act  with  regard  to  it  as  she 
may  think  proper."  In  the  event,  how- 
ever, of  her  not  surviving  him,  or  dying 
without  having  devised  or  appointed  the 
whole  or  any  part  of  his  property,  then  his 
wiU  was  to  take  effect  as  if  the  codicil  had 
not  been  made: — Held,  that  on  the  true 
construction  of  the  codicil  the  wife  took  a 
life  estate  only  in  the  property  with  a 
general  power  of  appointment. 

Summons. 

By  his  wiU  dated  April  30,  1894,  the 
testator,  the  Rev.  Edward  Ayshford 
Sanford,  devised  and  appointed  certain 
(25)  55  L.  J.  Ch.  149;  31  Ch.  D.  42. 
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freehold  hereditaments  to  the  use  of  his 
eldest  son,  the  defendant  Eugene  Aysh- 
ford  Sanford,  for  his  life,  with  remainder 
to  the  use  of  his  first  and  other  sons 
successively  according  to  seniority  in  tail 
general  with  remainders  over  ;  and  the 
testator  gave  and  devised  certain  copyhold 
and  leasehold  hereditaments  to  the  use  of 
his  second  son,  the  defendant  Edward 
Charles  Perceval  Sanford,  upon  trusts 
corresponding  with  the  uses  and  trusts 
declared  concerning  the  freehold  here- 
ditaments. The  testator  also  disposed  of 
certain  personal  estate,  and  gave  and 
bequeathed  the  residue  of  his  real  and 
personal  estate  to  his  wife,  Christina 
Emma  Sanford,  absolutely,  and  appointed 
her  during  her  life,  and  after  her  death 
his  sons  E.  A.  Sanford  and  E.  C.  P. 
Sanford,  to  be  executrix  and  executors  of 
his  will. 

On  January  14,  1898,  the  testator  re- 
voked his  will  by  a  codicil  as  follows : 
"Whereas  various  circumstances  havo 
occurred  affecting  my  property  devised  and 
appointed  in  and  by  my  said  will,  I  deem 
it  advisable  to  revoke  it,  and  hereby  do 
revoke  it,  and  do  bequeath  devise  and 
appoint  to  my  dearest  wife  Christina 
Emma  Sanford  in  the  event  of  her  sur- 
viving me  all  my  property  of  whatsoever 
kind,  whether  real  or  personal,  or  in 
possession,  reversion,  remainder,  or  ex- 
pectancy, for  to  or  over  which  I  may  be  at 
my  death  seised  or  entitled  or  have  any 
power  of  disposal,  so  that  my  said  wife 
C.  E.  Sanford  may  have  full  possession  of 
it  and  entire  power  and  control  over  it,  to 
deal  with  it  or  act  with  regard  to  it  as  she 
may  think  proper.  In  the  event,  how- 
ever, of  my  said  wife  C.  E.  Sanford  not 
surviving  me  or  dying  without  having 
devised  or  appointed  the  whole  or  any 
part  of  my  said  property,  then  my  said 
will  dated  the  30th  day  of  April,  1894, 
shall  take  effect  as  if  this  my  said  codicil 
had  not  been  made,  and  I  hereby  appoint 
my  said  wife  C.  E.  Sanford  during  her 
life  executrix  of  this  codicil.'' 

The  testator  died  on  November  14, 1899. 
His  widow,  C.  £.  Sanford,  died  on  July  17» 
1900,  having  by  will  dated  October  28, 
1864,  devised  and  bequeathed  the  whole 
of  her  real  and  personal  estate  to  her 
husband  absolutely. 


The  defendants  E.  A.  Sanford  and 
E.  C.  P.  Sanford  were  the  only  issue  of  the 
marriage. 

By  a  settlement  executed  in  1882  upon 
his  marriage,  the  defendant  E.  A.  Sanford 
covenanted  with  the  trustees  thereof  that 
if  he  should  become  possessed  from  any 
one  source  of  property  to  the  value  of 
500Lj  he  would  convey  the  same  to  the 
trustees  to  be  held  upon  the  trusts  of  the 
settlement.  The  trustees  of  this  settle- 
ment were  made  defendants  to  this 
summons. 

The  present  summons  was  taken  out  by 
the  in&nt  son  of  the  first  defendant,  E.  A. 
Sanford,  by  his  next  friend,  as  plaintiff, 
for  the  determination  of  the  questioo 
whether,  upon  the  true  construction  of 
the  will  and  codicil  of  the  testator,  bis 
widow,  C.  E.  Sanford,  became  entitled  at 
his  death  to  his  real  and  personal  estate 
absolutely,  or  whether  she  took  a  life 
estate  only  with  a  general  power  of  ap- 
pointment. 

Hughes,  K.C.,  and  J.  T.  Prior,  for  the 
plaintiff. — The  testator  clearly  intended  to 
give  his  wife  a  life  estate  only  with  a 
general  power  of  appointment,  and  with 
this  idea  in  view  he  provided  forthee?ent 
of  her  not  exercising  her  power  of  appoint- 
ment— Stringer's  Estate,  In  re  ;  Shaw  v. 
Janes-Ford  [l877],'  and  Lawman,  In  re; 
Devenish  v.  Pester  [l895].' 

Badcock,  E.G.,  and  T,  T.  Methold,  for 
the  first  defendant,  supported  the  same 
argument. 

Younger,  K,C.,  and  A,  Adams,  for  the 
second  defendant. — There  is  here  an  abso- 
lute gift  of  the  whole  of  the  testator's 
property,  with  a  gift  over  which  is  repug- 
nant and  therefore  void.  There  is  an 
irresistible  chain  of  authorities  which 
shew  that  the  absolute  gift  cannot  be  cot 
down  by  the  superadded  words — Jones,  In 
re ;  Richards  v.  Jones  [i898],'  MorilcA's 
Witt,  In  re  [l867],*  and  Yaldsn,  In  re 
[1851].* 

R.  J.  Parker  and  G.  R.  NorihcoU,  far 

(1)  46  L.  J.  Ch.  633 ;  6  Cb.  D.  1. 

(2)  64  L,  J.  Ch.  667 ;  [1895]  2  Ch.  348. 

(3)  67  L.  J.  Ch.  211 ;  [1898]  1  Ch.  438. 

(4)  26  L.  J.  Ch.  671 ;  3  K.  &  J.  456. 

(5)  1  De  G.  M.  &  G.  63. 
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the  other  defendants,  supported  the  same 
ai^ument. 

Hughes,  K.G,,  in  reply — The  true  con- 
struction is  a  life  estate  with  a  genei-al 
power  of  appointment,  and  then  there  is 
no  objection  to  her  appointment.  The 
case  of  Pounder,  In  re;  Williama  v. 
Founder  [isse],^  cited  by  Byrne,  J.,  in 
Jones,  In  re,^  is  a  strong  authority  in  my 
fiivour ;  and  if  we  were  here  dealing  with 
residue  only,  it  would  be  an  exact  autho- 
rity  in  my  favour. 

[He  also  referred  to  Borton  v.  Borton 

Cl849].7] 

Cur,  ctdv,  vuU. 

March  15. — Joyce,  J. — In  reference  to 
the  question  which  arises  in  this  case 
there  are  multitudes  of  decisions  upon 
similar  or  analogous  testamentary  instru- 
ments, but  none  upon  a  disposition 
couched  in  precisely  the  same  terms  as 
those  which  we  have  here  to  consider. 

It  has  been  said  by  the  Court  of 
Appeal  that  the  true  way  to  construe  a 
will  is  to  form  an  opinion  apart  from  the 
decided  cases,  and  then  to  see  whether 
these  decisions  require  any  modification  of 
that  opinion  ;  not  to  begin  by  considering 
how  far  the  will  in  question  resembles 
other  wills  upon  which  decisions  have 
been  given.  I  proceed  therefore  to  ex- 
amine the  language  of  the  codicil  which 
we  have  to  construe. 

By  his  will  the  testator  had  given, 
deviised,  and  bequeathed  all  his  real  and 
personal  estate  not  thereby  otherwise  dis- 
posed of  unto  his  wife  Christina  Emma 
Sanford,  for  her  absolute  use  and  benefit, 
subject  to  the  payment  of  his  debts, 
foneral  and  testamentary  expenses,  and 
legacies.  By  the  codicil  in  question,  afber 
reciting  that  various  circumstances  had 
occurred  affecting  the  property  devised 
and  appointed  in  and  by  his  will,  and 
that  he  deems  it  advisable  to  revoke  the 
said  will,  and  thereby  does  revoke  it,  the 
testator  bequeaths,  devises,  and  appoints 
to  the  same  lady,  in  the  event  of  her  sur- 
viving him,  all  his  property  of  whatso- 
ever kind,  whether  real  or  personal,  or  in 
possession,  reversion,  remainder,  or  expec- 
tancy of  or  to  or  over  which  he  may  at 

(6)  56  L.  J.  Ch.  113. 

(7)  18  L.  J.  Ch.  219 ;  16  Sim.  552. 
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his  decease  be  seised  or  entitled  or  have  • 
any  power  of  disposal.  Now,  pausing 
here  for  a  moment,  it  is  to  be  observed 
that  there  are  no  words  of  limitation  in 
this  gift  to  the  wife ;  it  is  wholly  indefi- 
nite. There  is  no  expression  of  any  in- 
tention that  she  should  take  absolutely  or 
for  her  own  use  and  benefit,  nor,  on  the 
other  hand,  are  there  any  words  limiting 
the  gift  to  a  life  interest  or  otherwise.  It 
cannot  be  doubted,  however,  that  if  the 
codicil  had  now  gone  on  to  dispose  of  the 
property  after  the  death  of  the  testator's 
wife,  or  to  prescribe  in  any  manner  how 
it  was  to  go  upon  her  decease,  she  would 
have  taken  only  a  life  interest  under  the 
words  which  I  have  read — see  RusseU,  In 
re  [1885].^  Moreover,  having  regard  to 
section  28  of  the  Wills  Act,  these  words 
do  not  pass  liore  than  a  life  estate  in  the 
realty  comprised  in  the  gift  if  a  contrary 
intention  appear  anywhere  in  the  codicil. 
I  am  by  no  means  certain  that  such  a> 
contrary  intention  does  not  appear.  The 
codicil  then  proceeds,  ''  so  that  my  said 
wife  C.  E.  Sanford  may  have  full  posses- 
sion of  it  and  entire  power  and  control 
over  it  to  deal  with  it  or  act  with  regard 
to  it  as  she  may  think  proper."  By  these 
words  the  testator  (it  is  not  a  lawyer's 
will)  appears  to  me  to  limit  and  define  the 
precise  character  of  the  gift  which  he  is 
making,  and  which  as  yet  was  indefinite. 
He  says  that  she  is  to  have  not  the  abso- 
lute property,  but  full  possession  (involv- 
ing, I  suppose,  use  and  enjoyment  of  the 
income),  and  entire  power  and  control 
over  it  to  deal  with  it  or  act  with  regard 
to  it  as  she  may  think  proper ;  adding, 
"  In  the  event,  however,  of  my  said  wife 
C.  F#  Sanford  not  surviving  me  or  dying 
without  having  devised  or  appointed  the 
whole  or  any  part  of  my  said  property, 
then  my  said  will  dated  the  30th  day  of 
April  1894  shall  take  effect  as  if  this  my 
codicil  had  not  been  made." 

The  alternative  results  between  which 
I  have  to  choose  are  an  absolute  gift  of 
the  property  on  the  one  hand,  and  on  the 
other  the  gift  of  a  life  estate  with  a  power 
of  appointment.  In  making  the  selection 
it  is  not,  I  think,  immaterial  to  consider 
that  the  testator  in  the   clause   under. 

(8)  62  L.  T.  559. 
2R 
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oonsideiation  expressly  makes  use  of  the 
word  "^ power/'  and  speaks  of  his  wife 
dying  without  having  devised  or  ap- 
pointed ;  directing  in  effect  that  the  pro- 
perty not  devised  or  appointed  by  her  is 
to  go  as  under  the  will  he  had  previously 
made.  If  by  the  codicil  in  question  the 
testator  meant  his  wife  to  take  absolutely 
there  was  no  use  in  his  providing  expressly 
for  having  the  possession  or  the  power 
and  control.  The  reference  to  a  power  to 
deal  with  the  property  shews,  I  think, 
that  the  testator  did  not  intend  her  to 
have  such  an  estate  or  ownership  as  would 
enable  her  to  dispose  of  the  subject-matter 
without  the  assistance  of  that  power. 
Then  by  the  later  words  he  treats  the 
former  as  having  conferred  upon  her  a 
power  of  appointment.  If  the  Court  were 
to  construe  this  to  be  an  absolute  gift  to 
the  wife,  the  clause,  "so  that  my  said 
wife  may  have  full  possession  of  it  and 
entire  power  and  control  over  it  to  deal 
with  it  or  act  with  regard  to  it  as  she  may 
think  proper,"  wDuW  be  rendered  in- 
effective, and  what  foBo^s  void  or  in- 
operative. The  rule  is  to  construe  a  will 
ut  res  magia  voiUat  quam  pereat^  and  to 
give  effect  so  far  as  possible  to  all  the 
words  used  by  the  testator.  If  this  codicil 
in  question  be  so  construed  as  to  give  to 
the  wife  a  limited  interest  with  a  power 
of  appointment  and  to  give  over  that 
which  she  did  not  appoint,  every  word  is 
rendered  operative.  There  is  not  here 
the  difficulty  which  there  Was  in  Coiiatahle 
V.  BuU  [1849],^  because  the  ultimate  dis- 
position of  what  the  wife  may  not  have 
devised  or  appointed  is  completely  ex- 
plained by  the  fact  that  the  testator  con- 
sidered what  he  had  given  to  her  w.as  a 
power  of  appointment.  This  part  of  my 
judgment  has  been  taken  almost  verbatim 
from  a  passage  in  the  judgment  of  Mr. 
Justice  Kay  in  Pounder,  In  re,^ 

Upon  the  whole,  I  come  to  the  conclu- 
siouy  from  a  consideration  merely  of  the 
words  which  the  testator  has  used,  that 
this  case  falls  rather  within  the  class  of 
cases  in  which  the  donee  takes  a  life 
estate  with  a  power  of  appointment  than 
within  the  class  in  which  the  devisee  or 
legatee  is  held  to  take  the  property  abso- 

(9)  18  L.  J.  Ch.  302;  3  De  G.  &.  Sm.  411. 


lutely  with  a  further  gift  upon  her  deatii, 
which  the  law  holds  to  be  inoperative  and 
void.  The  adoption  of  the  construction 
which  I  prefer  has  the  not  unimportant 
merit  of  effectuating  the  obvious  and 
expressed  intention  of  the  testator ;  and 
if  the  terms  of  the  oodidl  be  ambiguous— 
I  do  not  think  they  really  are — ^there  is* 
not  wanting  authority  to  shew  that  in  a 
case  of  obscurity  or  ambigaify,  even  where 
the  question  is  one  of  invalidity  on  the 
ground  of  remoteness,  repugnancy,  or  the 
Uke,  weight  may  be  given  to  the  con- 
sideration that  it  is  better  to  efEbctoata 
than  to  frustrate  the  testator's  intention 
— see  per  Lord  Selbome  in  Fearks  v. 
Mosdey  [isso],^^  and  per  Lord  Kingsdown 
in  Touma  v.  Wewtwoirih  [isss].^^ 

I  decline  therefore,  unless  compelled, 
to  adopt  the  opposite  construction ;  and  I 
do  not  think  that  there  is  any  expresnon 
in  the  oodidl  or  that  any  authority  has* 
been  cited  which  compels  me  to  do  so. 
The  case  of  Jones,  In  re,'  which  was 
strongly  insisted  upon  in  argument,  was, 
in  my  opinion,  very  different.  There  the 
property  was  given  to  the  donee  expressly 
for  her  absolute  use  and  benefit,  this  gift 
being  followed  by  an  attempted  dispositioii 
of  what  might  be  left  not  sold  or  disposed 
of. 

The  result,  therefore,  if  I  am  right,  is 
that,  in  the  present  case,  Mrs.  Sanford 
having  died  without  making  any  effectual 
appointment  of  the  property  in  question, 
it  passed  upon  her  decease  as  under  tiie 
will  of  her  husband,  and  this  aooordingly 
is  what  I  propose  to  declare. 


Solicitors — Lethbridge  k,  Prior,  for  plaintiff; 
W.  M.  Sturges;  Hollams,  Sons,  Coward  Jc 
Hawkslej,  for  defendants. 


[Reported  hy  W.  8.  Goddard,  Esq^ 
JBarrUter-aULaw, 


(10)  m  L.  J.  Ch.  67 ;  6  App.  Cas. 
(U)  11  MooKe  P.C »  526,  543. 
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May  21.       J 

Company — Debeniure-hoidw^s  Action — 
Co8t8  —  TaaxUion  —  Insufficient  Assets -*- 
Costs  of  Plaintiff —  SolioHor-andrClient 
Costs. 

In  an  action  hy  a  debenture-holder  on 
hehaJf  of  himself  amd  aU  other  the  deben- 
ture-holders of  a  company  to  enforce  their 
security^  where  the  assets  are  insufficient 
for  the  payment  of  the  debentures  in  Jull^ 
the  plaintiff  is  entitled  to  be  allowed  costs 
4J18  betvocen  solicitor  and  client j  cmd  not  as 
between  party  and  party  only. 

The  principle  laid  doton  in  Thomas  v, 
Jones  (29  L.  J.  Oh.  570,  571 ;  1  Dr.  &  S. 
134,  136)  applied. 

Queen's  Hotel  Co.,  CardifiT,  Lien.,  In  re 
(69  L.  J.  Ch.  414 J  [1900]  1  Ch.  792), 
distinguished. 

Appeal  from  a  decision  of  Kekewich,  J. 

The  action  was  brought  by  the  plaintiff 
on  behalf  of  herself  and  all  other  the 
debenture-holders  of  the  company  to  en- 
force their  security.  The  assets  were  in- 
sufficient for  the  payment  of  the  debentures 
in  fall.  Upon  the  further  consideration 
of  the  action  the  question  was  raised 
whether  the  plaintiff's  costs  ought  to  be 
taxed  as  between  solicitor  and  cUent,  or  as 
between  party  and  party. 

Kekewich,  J.,  held  that  the  costs  ought 
to  be  taxed  as  between  party  and  party. 
He  was  of  opinion  that  the  rule  under 
which  the  plaintiff  in  a  creditors  ad- 
ministration action,  where  the  estate  is 
insufficient  for  payment  of  the  creditors 
in  full,  is  held  entitled  to  his  costs  as 
between  solicitor  and  client,  ought  not  to 
be  extended  to  debenture-holders'  actions  ; 
and  he  considered  that  the  principle  ap- 
plicable in  debenture-holders'  actions  was 
laid  down  by  Cozens- Hardy,  J.,  in  Queens 
Hotd  Co.,  Cofrdiff^  Lim,,  In  re  [l90o].* 

The  plaintiff  appealed. 

Warrington,  K.G.,  and  A.  h'B.  Terrell, 

for  the  plaintiff. — ^The  result  of  the  order 

is  that  the  plaintiff,  who  has  been  mainly 

instrumental  in  recovering  the  fund  for 

(1)  69  L.  J.  Ch.  4U;  flBOOJ  1  Ch.  792. 


tb^  debcfnture-holders  as  a  whole,  will  get 
less  than  the  others.  She  will  get  her 
share  less,  the  difference  between  solicitor- 
and-client  and  party-and-party  costs, 
while  the  other  debenture-holders  will 
get  the  whole  of  their  shares  pro  rata. 
The  same  rule  should  be  applied  as  in  a 
creditor's  administration  action  where  the 
assets  are  insufficient,  and  the  plaintiffs' 
costs  should  be  taxed  as  between  solicitor 
and  client.  That  is  the  rule  in  both 
creditors'  and  legatees'  actions,  though  in 
every  case  the  Court  has  a  discretion. 
This  is  a  meritorious  case,  and  one  in 
which  the  larger  allowance  should  be 
made.  It  is  not  fsiir  that  the  plaintiff 
.  should  be  mulcted  owing  to  her  exertions 
on  behalf  of  the  whole  body. 

The  history  of  the  practice  in  creditors' 
administration  suits  was  that  a  creditor 
who  took  proceedings  was  made  answer- 
able for  the  costs,  and  it  was  a  personal 
duty  of  other  creditors  who  were  admitted 
under  the  decree  to  contribute  towards 
the  costs.  It  was  afterwards  found  more 
convenient  to  allow  the  plaintiff  solicitor- 
and-client  costs — Shortley  v.  A^eZfiy  [i82o],* 
Bluett  v.  Jeasop  [l82l],^  Stanton  v.  Matfield 
[l836],*  Cross  v.  Kennington  [l848],*  and 
Goldsmith  v.  Eussell  [l855].®  The  prin- 
ciple upon  which  solicitor-and-client  costs 
have  been  allowed  to  the  plaintiff  where 
the  assets  are  insufficient  was  stated  by 
Kindersley,  V.C,  in  Thomcu  v.  Jones 
[1860],^  and  recognised  in  Richardson,  In 
re;  Bichardson  v.  Richardson  [wso],®  and 
McRae,  In  re  ;  Borden  v.  McRae  [1886].* 
That  practice  was  followed  in  a  debenture- 
holder's  action  by  Stirling,  J.,  in  ^S'mt^  v. 
Law  Guarantee  and  Trust  Society,^^  in 
July,  1895,  and  by  North,  J.,  in  Hodgson 
V.  Martineau,  Lim.,  In  re,^^  in  April,  1897. 
The  decision  in  Queen's  Hotel  Co.,  Car- 
diffy  Lim.,^  does  not  really  cover  this  case. 
The  assets  there  were  more  than  sufficient 

(2)  5  Madd.  447. 

(3)  Jacob,  240. 

.      (4)  6  L.  J.  Ch.  301 ;  1  Keen,  358. 

(5)  11  Beav.  89. 

(6)  25  L.  J.  Ch.  232 ;  5  De  G.  M.  &  G.  547, 556. 

(7)  29  L.  J.  Ch.  570,  571 ;  1  Dr.  &  8m.  134. 
136. 

(8)  49  L.  J.  Ch.  612;  14  Ch.  D.  611. 

(9)  55  L.  J.  Ch.  708 ;  32  Ch.  D  613 

(10)  Unreported. 

(11)  Unreported. 
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to  pay  in  full  the  debenture-holders  whom 
the  plaintiffs  represented. 

If  there  is  no  rule  in  favour  of  allowing 
solicitor-and-client  costs  in  a  case  of  this 
kind,  there  is,  at  any  rate,  no  rule  against 
it,  and  the  Judge  has  a  discretion.  The 
Court  should  either  make  an  order  for 
these  costs,  or  else  send  the  case  back  to 
the  Judge  with  an  intimation  that  he  is 
to  exercise  his  discretion.  As  yet  he  has 
not  exercised  it. 

Tootal  V.  Spicer  [i83i]  *^  is  another  case 
in  which  the  practice  for  which  the  plain- 
tiff contends  has  been  adopted,  and  see 
2  SetorCa  Judgments  and  Orders  (5th  ed.), 
pp.  1,233  and  1,265. 

[Stibling,  L.J.,  referred  to  Hood  v. 
,  Wilson  [1831]."] 

Eenshaw,  K.U.,  and  W<zggeUf  for  the 
trustees  of  the  debenture  trust-deed. — The 
trustees  think  it  only  just  that  solicitor- 
and-client  costs  should  be  allowed  to  the 
plaintiff.  The  Court  has  a  discretionary 
power  to  allow  solicitor*  and -client  costs — 
Andrews  v.  Barnes  jisssy^ 

P.  0.  Lawrence,  A,C»^  and  A.  R,  Kirhy^ 
for  debenture-holders. — These  debenture- 
holders  are  attending  the  proceedings  at 
their  own  expense  to  watch  them  on 
their  own  behalf.  It  is  to  their  interest 
to  argue  that  party- and- party  costs  only 
should  be  allowed  ;  but  they  do  not  wish 
to  do  so.  They  think  it  unfair  that  the 
plaintiff  should  have  to  bear  the  cost  of 
what  she  has  done  on  behalf  of  all. 

[StirCing,  L.J. — There  is,  then,  no 
argument  on  the  other  side.  I  should 
have  expected  to  be  referred  on  the  other 
side  to  cases  which  shew  that  the  rule  of 
giving  solicitor-and-client  costs  does  not 
apply  where  the  creditors  or  legatees  have 
been  paid  in  full.] 

Warrington,  K.C, — Stanton  v.  Hat- 
fidd^  and  Goldsmith  v.  RusseU^  were 
cases  of  that  kind.  Richardson,  In  re; 
Richardson  v.  Richardson,^  also  throws 
light  on  the  matter ;  but  the  principle  is 
stated  in  the  best  way  in  Thomas  v. 
Jones  J 

C,  T.  Mitchell,  for  parties  having  liberty 
to  attend. 

(12)  4  Sira.  610. 

(13)  2  Rass.  tc  M.  687. 

(14)  57  L.  J.  Ch.  208,  694,  697 ;  39  Ch.  D.  133, 
141. 


BE,  App. 

Collins,  L.  J  — Mr.  Justice  Kekewich, 
as  I  understand  bis  judgment,  oonoeived 
himself  to  be  bound  by  some  rule  of  practice 
which  debarred  him  from  giving  to  the 
plaintiff  niore  than  party-and-party  costs. 
The  plaintiff  has  by  her  exertions  and  at 
her  cost  succeeded  in  bringing  into  the 
power  of  the  Court,  for  the  benefit  of 
the  debenture-holders,  a  certain  fund. 
That  fund  is  not  large  enough  to  pay  all 
the  debenture  debts  in  full,  and  she 
claims  that,  having  by  her  exertions  and 
at  her  cost  secured  for  the  benefit  of  the 
whole  class,  of  which  she  is  one,  a  par- 
ticular fund  not  adequate  to  the  complete 
satisfaction  of  all  their  claims,  but  ear- 
marked and  ascertained  and  exclusively 
belonging  to  that  class,  she  ought  on  a 
'  distribution  of  that  fund  to  be  pat  in 
precisely  the  same  position  as  all  tlie 
other  persons  interested  in  it,  and  that 
the  fund  cannot  be  equitably  distributed 
without  compensating  her  for  her  extra 
expense,  which  she  will  fJEiil  to  get  if  sbfr 
is  only  allowed  party-and-party  costs. 
Apart  from  any  doctrine  of  equity,  it 
seems  to  me  that  the  contention  rests 
upon  broad  common-sense  antecedent  to 
any  decision  of  the  Courts,  and  we  are 
told  that  the  Courts  in  a  particular  dass 
of  case — namely,  creditors'  administratioii 
actions — have  conceded  this  right  as  a 
fact|  but  that  the  principles  upon  which 
it  was  done  were  not  formulated  untQ 
many  years  afterwards.  It  seems  to  me 
that  in  so  doing  the  Courts  were  obeying 
that  instinct  of  justice  which  is  implanted 
in  all  of  us,  and  which  does  not  require 
analysis  before  it  is  acted  upon,  and  that 
the  scientific  person  came  in  later,  and 
analysed  and  ascertained  the  principles 
underlying  the  actual  &cts.  It  seems  to 
me  that  the  principle  is  the  simple  one 
which  I  have  attempted  to  state.  Where 
the  fund  exclusively  belongs  to  a  par- 
ticular class  so  that  they  may  be  in- 
demnified in  full  by  &  distribution  of  that 
fund,  and  they  are  not  seeking  indemnity 
at  anybody  else's  expense,  then  it  seems 
to  me,  as  a  matter  of  common-sense,  that 
there  should  be  a  complete  indemnity  to 
the  person  through  whose  instrumentality 
this  fund  has  been  won  for  the  benefit  of 
all,  and  that  complete  indemnity  could 
not  be  given  without  allowing  that  person 
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costs  as  between  solicitor  and  •  client. 
There  seems,  however,  to  have  been  some 
doubt  whether  there  was  any  established 
practice  in  the  caseof  actions  by  debenture* 
-  holders  of  applying  the  rule  which  is  applied 
in  administration  suits,  and  Mr.  Justice 
Kekewich  has  felt  himself  constrained 
by  what  he  considered  the  absence  of  any 
practice  extending  the  bene6t  of  the  rule 
to  the  case  of  a  debenture-holder's  action 
It  seems  to  me  that  the  principle  is  just 
as  applicable  to  a  debenture-holder's 
action  as  to  any  other  action  in  which  a 
fund  exclusively  belonging  to  the  persons 
among  whom  it  is  to  be  distributed  has 
been  secured  at  the  individual  expense  of 
one  person.  The  principle  of  equal  dis- 
tribution applies  just  as  much  whatever 
the  fund  is. 

We  have  had  a  very  interesting  dis- 
dussion,  and  counsel  for  the  appellant 
have  brought  before  us  historically  the 
cases  out  of  which  the  practice,  as  now 
understood,  was  evolved,  and  in  the 
course  of  that  evolution  the  principle  was 
formulated,  and,  to  a  certain  extent,  ex- 
tended^in  fact,  the  formulation  involved 
an  extension.  The  principle  was  applied 
in  creditors'  administration  actions,  where, 
there  being  a  fund  exclusively  belonging 
to  creditors,  and  not  sufficient  to  pay 
them  in  full,  the  right  of  the  creditor 
who  had  instituted  the  suit  to  get  the 
costs  as  between  solicitor  and  client  out 
of  that  fund  was  recognised,  and  in 
Thomas  v.  Jones  ^  the  principle  was 
applied  in  the  case  of  a  legatee's  action, 
where  the  particular  fund  belonged  ex- 
clusively to  the  legatees.  Vice-chancellor 
Kindersley  in  that  case  stated  what  seems 
to  me  to  be  the  principle  upon  which  the 
practice  rests,  fle  says  :  **  If  a  creditor 
files  a  bill  on  behalf  of  himself  and  all 
the  other  creditors,  and  it  turns  out  that 
the  estate  applicable  to  the  payment  of 
debts  is  insufficient,  the  estate  belongs  to 
the  creditors  exclusively;  and  therefore 
if  a  creditor  has  for  the  benefit  of  all  the 
other  creditors  instituted  a  suit,  in  which 
he  has  recovered  a  fund,  it  is  extremely 
unreasonable  that  the  fund  which  would 
be  divisible  among  the  creditors  pro  rata 
should  be  applied  in  the  payment  of 
debts  without  recouping  that  creditor 
what  he  has  properly  expended  in  re- 


BE,  App. 

covering  the  fund,  and  he  is  clearly 
entitled  to  his  costs  as  between  solicitor 
and  client,  and  not  as  between  party  and 
party  only.  If  the  fund  is  sufficient  to 
pay  all  the  creditors,  and  there  is  a 
surplus,  that  surplus  does  not  belong  to 
the  creditors,  but  to  the  residuary  and 
general  legatees.  Suppose,  as  in  some  of 
the  cases  cited,  the  bill  had  been  filed  by 
one  of  the  residuary  legatees,  all  the 
other  residuary  legatees  must  under  the 
old  practice  have  been  made  parties ;  and 
although  under  the  new  practice  they  are 
not  all  necessarily  made  parties  origi* 
nally,  yet  it  is  necessary  that  they  should 
be  brought  before  the  Court  under  the  de- 
cree. In  such  a  case  as  that  there  is  no  more 
reason  why  the  residuary  legatee  filing 
the  bill  should  have  his  costs  as  between 
solicitor  and  client  than  the  other  residuary 
legatees  who  are  made  parties  originally^ 
or  brought  before  the  Court  under  the 
decree ;  the  principle  is  not  applicable  to- 
such  a  case  as  that.  In  the  same  way,  if 
in  any  ordinary  legatee's  suit  the  fund  ie 
not  sufficient  to  pay  creditors,  the  legatee 
who  files  the  bill  has  no  right  to  costs  a& 
between  solicitor  and  client,  as  the  fund 
does  not  belong  to  the  legatees,  but  to  the- 
creditors;  and  he  has  no  right  to  bo 
allowed  extra  costs  out  of  a  fund  belong- 
ing to  another  class  of  persons.  But  where- 
a  legatee  files  a  bill,  and  the  fund,  though 
sufficient  to  pay  the  creditors,  will  only 
suffice  to  pay  a  portion  of  the  legacies,, 
what  remains  after  satisfying  the  creditors- 
belongs  exclusively  to  the  legatees.  Tho 
legatee  filing  the  bill,  whether  it  is  ex- 
pressed or  not  that  he  files  it  on  behalf  of 
himself  and  the  other  legatees,  is  con- 
sidered as  representing  them  all.  And 
as  he  has  for  the  benefit  of  all  the  legatees 
recovered  the  fund  which  belongs  exclu- 
sively to  the  legatees,  I  think  the  same 
principle  as  to  costs  applies  as  in  the  caso 
of  a  creditor's  bill  where  the  fund  re- 
covered is  insufficient  to  pay  all  the  debts.'" 
That  seems  to  me  to  be  a  clear  pronounce- 
ment by  the  learned  Judge  that  the  prac- 
tice rested  on  principle ;  and  he  applied 
the  principle  to  something  to  which  it  had 
not  theretofore  been  applied — ^namely,  to 
the  rights  of  legatees  as  distinguished 
from  creditors.  Therefore,  in  the  present 
case,  it  seems  to  me  that  we  are  clearly 
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bound  bj  the  prinoiple  which  is  applicable 
to  this  case  as  much  as  ;to  the  par- 
ticular case  to  which  it  was  applied  in 
Th&mas  v.  Jones  J  But  the  matter  does 
not  rest  there,  because  we  have  had 
brought  before  us  two  orders — ^and  I 
daresay  thej  are  samples  of  many  others 
— one  made  by  Mr.  Justice  Stirling  and 
the  other  by  Mr.  Justice  North,  in  deben- 
ture-holders' actions,  in  which  the  same 
principle  was  applied,  and  it  appears  that 
what  was  done  was  done  in  giving  effect 
to  a  principle,  and  not  to  any  special  cir- 
cumstances of  the  case. 

The  case  of  Queen's  Hotel  Co.,  Ccurdiff, 
Lim,,  In  re,^  seems  to  me  to  have  no 
bearing  really  on  this  <sase.  That  was 
really  a  mortgagees'  action,  and  if  solicitor- 
and-client  costs  had  been  allowed  to  the 
plain tiiTs  there,  they  would  have  been 
allowed  at  the  expense  of  somebody  else. 
They  would  have  been  allowed  at  the 
expense  of  the  mortgagor  or,  possibly,  of 
the  puisne  mortgagees.  It  does  not  affect 
the  principle  of  a  case  like  the  present 
where  a  fund  belongs  exclusively  to  a 
particular  class,  and  is  not  adequate  to 
satisfy  all  the  claims  upon  it.  Where  the 
fund  is  sufficient  for  all-  claims,  I  can  see 
reasons  why  different  considerations  might 
apply,  and  it  may  be  that  the  Courts  of 
equity  have  felt  that  there  was  no  estab- 
lished rule  that  the  same  equitable  prin- 
ciple should  be  applied  in  cases  where  the 
fund  is  more  than  sufficient.  It  is  not 
necessary,  I  think,  to  deal  with  what  the 
practice  of  the  Courts  of  equity  is  in  such 
cases,  because,  as  it  seems  to  me,  the 
principle  that  we  have  to  apply  to-day  is 
perfectly  well  established,  and  rests  upon 
the  broad  basis  of  common-sense. 

I  think  that  the  learned  Judge  was 
wrong  in  thinking  himself  bound  to  de- 
prive the  plaintiff  of  the  costs  as  between 
solicitor  and  client,  and  that  the  appeal 
ought  to  be  allowed. 

Stielinq,  L.J. — The  short  question 
which  is  raised  by  this  appeal  is  this : 
Whether  a  plaintiff  who  brings  an  action 
on  behalf  of  himself  and  all  other  holders  of 
debentures  issued  by  a  company  for  the 
purpose  of  realising  the  property  on  which 
the  debentures  are  charged  is  entitled,  when 
that  property  proves  insufficient  for  pay- 
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ment  of  the  debentures  in  fuU,  to  costs  as 
between  party  and  party  or  as  between 
solicitor  and  client.  The.  learned  Judge 
has,  thought  that  under  the  circumstances 
the  plaintiff  was  entitled  to  party-and- 
party  costs  only.  It  is  well  known  that 
in  administration  actions  brought  by  cre- 
ditors or  legatees  a  practice  prevails  which 
would  lead,  if  applied  here,  to  a  different 
conclusion.  A  practice  has  been  for  many 
years  established  that  where  a  creditor  or 
legatee  brings  an  action  for  the  adminis- 
tration of  the  estate  of  a  deceased  person, 
and  the  fund  realised  proves  insufficient 
for  payment  of  the  debts  or  of  the  legacies, 
as  the  case  may  be,  in  full,  the  plaintiff  is 
allowed  his  costs  as  between  solicitor  and 
client,  but  where  the  fund  realised  is 
more  than  sufficient  for  payment  of  the 
debts  or  legacies,  as  the  case  may  be,  in 
full,  then  the  plaintiff  as  a  general  rule  is 
only  allowed  costs  as  between  party  and 
party.  The  question  which  we  have  really 
to  consider  is  whether  the  practice  in  cases 
of  actions  by  creditors  and  legatees  where 
the  fund  proves  insufficient  for  payment 
of  the  debts  or  legacies  in  full  r^ts  on 
any  principle,  or  is  a  mere  anomalous  rule 
which  has  been  adopted,  being  in  the 
nature  of  a  rule  of  thumb,  for  the  pur- 
pose of,  as  far  as  may  be,  redressing  an 
apparent  injustice. 

It  is  not  immaterial  in  oonsideiing  this 
question  to  see  how  the  practice  origi- 
nated. Apparently  it  was  established 
about  the  year  1831,  for  we  find  that  on 
July  13  of  that  year  Vice- Chancellor 
Shad  well,  in  Tootal  v.  Spicer,^^  made  an 
order  in  accordance  with  that  practice, 
and  two  days  later — on  July  15 — in  Hood 
V.  Wilson  *^  application  for  a  similar  order 
was  made  by  Sir  Edward  Sugden  to  the 
Lord  Chancellor,  and  it  was  opposed  on 
the  ground  that  no  general  practice  to 
that  effect  had  been  established,  and  that 
Lord  Eldon,  though  repeatedly  asked  so 
to  do,  had  uniformly  refused  to  lay  down 
any  such  rule ;  but  the  Lord  Chancellor 
said  he  saw  no  reason  why  he  should 
depart  from  what  appeared  to  be  the  role 
adopted  in  other  branches  of  the  Court, 
and  he  therefore  gave  costs  as  between 
solicitor  and  client.  No  caae  has  been 
brought  to  our  notice  to-day  (and  I  am 
not  aware  of  any)  in  which  the  principle 
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iipon  which. that  role  was  laid  down  was 
stated  by  the  learned  Judges  who  acted 
upon  it,  and  no  such  principle  appears  to 
have  been  formulated  until  the  year  1860 
— nearly  thirty  years  afterwards.    Earlier 
cases  had  established  the  rule  as  refpada 
creditors,  but  in  Thamaa  ▼.  Jones''  Yice- 
Ghanoellor  Kindersley  was  asked  to  eictend 
it  to  the  case  of  a  legatee's  suit,  as  to 
which  the  practice  appears  not  to  have 
been  settled  at  that  date;  and  he  had 
to    consider    whether    the    practice  did 
or    did   not  rest  on   principle,   and   he 
held  that  it  did  rest  on  principle,  and  he 
stated  that  principle.    Patting  it  shortly, 
he   said  that  if  a  creditor  had  for  the 
benefit  of  all  the  other  creditors  instituted 
a  suit  in  which  he  had  recovered  a  fund, 
it   was  extremely  unreasonable  that  the 
fund  which  would  be  divisible  among  the 
other  creditors  pro  rata  should  be  applied 
in   the  payment  of  the    debts    without 
recouping    that    creditor    what    he  had 
properly  expended  in  recovering  the  fund, 
and  he  was  clearly  entitled  to  his  eosts  as 
between  solicitor  and  client,  and  not  as 
between  party  and  party  only.    The  Vice- 
Chancellor  recognised  the  other  branch  of 
the  practice — ^namely,  that  where  the  f  and  is 
more  than  sufficient  for  payment  of  debts 
the  plaintiff  creditor  only  gets  party-and- 
party  costs — and  he  pointed  out  that  if  the 
fond  is  sufficient  to  pay  all  the  creditors 
and  there  is  a  surplus,  that  surplus  does 
not  belong  to  the  creditors,  but  to  the 
residuary  and  general  legatees;  and  he 
observed  (and   I  apprehend  that  is  the 
principle  upon  which  the  practice  rests) 
that  the  plaintiff  has    no  right    to    be 
allowed  extra  costs  out  of  a  fund  belong- 
ing to  another  class  of  persons.      If  a 
creditor  sues  a  living  man  for  a  debt,  he 
only  recovers  his  debt  and    party-and- 
party  costs ;  and  if  he  sues  the  executors 
of  a  dead  man  for  a  debt  he  only  recovers 
against    the  executors    with    party-and- 
party  costs,  the  action  being  an  action 
at  law,  and  equity  in  an  administration 
aetion    gives  the  creditor  suing,  or  the 
body  of    creditors    suing,    no    more    as 
against  the  estate  of  the  deceased. 

The  only  difficulty  which  arises  with 
reference  to  whether  the  practice  rests  on 
principle  or  not  appears  to  me  to  be  this, 
that  Courts  of  equity  have  not  been  quite 
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logical  in  following  out  the  principle 
which  was  laid  down  by  Yice-OhanoeUor 
Kindersley.  If  it  were  true  that  in  all 
cases  where  a  creditor  has,  for  the  benefit 
of  all  the  other  creditors,  instituted  a  suit 
and. recovered  a  fund  he  should  get  his 
costs  as  between  solicitor  and  dient,  and 
not  as  between  party  and  party  only,  it 
would  seem  logical  that  the  irule  ought  to 
apply  where  the  fUnd  recovered  is  sufficient 
to  pay  the  debts  in  full.  The  plaintiff 
creditor  would  not,  indeed,  be  entitled  to 
get  those  costs  as  against  the  xepresenta- 
tive  of  the  deceased,  or  out  of  his  estate, 
but,  inasmuch  as  the  creditors  come  in  and 
get  the  benefit  of  the  action,  it  would 
seem  right  that  the  plaintiff,  if  this  rule 
be  well  founded,  should  get  them  out  of 
the  fund  which  has  been  acquired  by  his 
exertions  for  the  benefit  of  all  the 
creditors — ^that  is  to  say,  that  they  should 
be  taken  out  of  the  fund  which  is  avail- 
able for  payment  of  the  creditor's  debts  in 
the  first  instance,  and  then  the  balance 
distributed  rateably  among  the  creditors ; 
and,  in  point  of  fact,  as  has  been  pointed 
out  by  counsel  for  the  appellant  in  their 
very  excellent  argument,  that  course  was 
adopted  in  Stanton  y..ffaifield  ^  and  in  Gold- 
smith V.  Etuaell.^  In  both  those  cases 
actions  were  brought  for  the  purpose  of 
setting  aside  fraudulent  transactions  by 
which  creditors  were  prejudiced,  and  in 
both  an  order  was  made  on  the  basis 
which  I  have  suggested — namely,  that  the 
costs  of  the  plaintiff  as  between  party  and 
party  should  be  paid  out  of  the  fund 
which  was  recovered,  and  the  extra  costs 
of  the  plaintiff — that  is  to  say,  the  differ- 
ence between  solicitor-and-client  costs  and 
party-and-party  costs— should  be  paid  pro 
rata  by  all  the  creditors  who  partook  of 
the  benefit  of  the  suit.  But  I  understand 
that  those  cases  are  both  based  upon 
special  circumstances.  The  only  special 
circumstance  which  I  can  detect  is  Uie 
setting  aside  of  the  transaction  in  question, 
though  it  may  be  possible  on  a  careful 
examination  of  the  &ct8  to  detect  some- 
thing else,  and  I  do  not  express  an  opinion 
about  that;  but  I  understand  that  in 
practice  (and  in  that  I  am  borne  out  by 
the  statement  of  Mr.  Carrington,  the 
BegifitErar,  whose  ezperienoe  in  these 
lis  veiy  gnat)  sudi.  an  oalerras 
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was  made  in  StarUon  y.  HatfiM^  and 
Ooldsmith  V.  EusaeU^  is  not  of  coarse, 
bat  is  only  made  under  the  most  special 
isircamstanoes.  That  is  really  the  only 
•difficulty.  In  other  respects,  the  principle 
which  is  stated  by  Yice-OhanceUor  Kin- 
dersley  is  a  most  reasonable  one — ^namely, 
that  where  the  fund  recovered  proves 
insufficient  for  payment  of  all  the  creditors 
in  full,  or  of  the  class  of  persons  repre- 
sented by  the  plaintiff  in  fall,  the  plaintiff 
should  be  entitled  to  an  indemnity  from 
the  persons  that  he  represents  in  respect 
of  the  costs  which  he  has  incurred  on  their 
behalf,  and  should  therefore  have  his  costs 
as  between  solicitor  and  client  and  not  as 
l)etween  party  and  party.  If  there  is  a 
principle  of  this  kind,  why  is  it  not 
applicable  in  the  case  of  a  debenture- 
holder  bringing  an  action  on  behalf  of 
himself  and  all  other  debenture- holders 
forthe  realisation  of  the  debenture-holders* 
security  and  obtaining  a  fund  which  is 
insufficient  for  the  payment  of  the  claims 
in  full  ?  I  confess  I  do  not  see  why  it 
shoald  not  be  applied.  In  Riohardsan,  In 
tb;  Richardson  v,  Richardsony^  and  in 
McRae^  In  re;  Norden  v.  McRae,^  the 
practice  to  which  I  have  referred  is 
treated  by  Sir  George  Jessel  and  by  Mr. 
Justice  Kay  as  based  on  principle,  and, 
at  this  distance  of  time,  I  conceive  that 
we  must  so  treat  it  and  deal  with  it.  I 
think,  therefore,  that,  it  being  based  on 
principle,  it  ought  to  be  applied  to  deben- 
ture-holders' actions. 

I  do  not  see  that  Queen'a  Hotel  Co.^ 
Cardiff^  Lim.j  In  r«,^  and  the  case  re- 
ported with  it,  affect  the  present  case  at 
all.  In  those  two  cases  the  debenture- 
holders'  actions  were  brought  against  not 
merely  the  company  which  issued  the 
•debentures,  but  against  other  debenture- 
holders  who  ranked  after  the  class  repre- 
sented by  the  plaintiffs.  In  both  cases 
the  class  of  persons  represented  by  the 
plaintiffs  obtained  payment  of  their  de- 
foentaros  in  full  out  of  the  fund  which  was 
realised,  and  the  question  there  was 
whether,  the  assets  being  sufficient  to  pay 
the  holders  of  the  first  debentures  in 
full,  but  not  sufficient  to  pay  the  sub- 
sequent debenture -holders,  the  plaintiffs 
were  entitled  to  their  costs  as  between 
solicitor  and  client.    Mr.  Justice  Cozens- 
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Hardy  appears  to  me  to  have  reasoned  in 
a  way  which  is  quite  irresistible.  The 
plaintiffs  were  simply  mortgagees,  eo- 
forcing  their  security  against  the  mort- 
gagors and  their  incumbrancers.  Suppose 
there  were  no  subsequent  incumbrancers, 
and  the  mortgagors  stood  alone,  the 
plaintiffs  would  have  been  entitled  simply 
to  their  costs  as  between  party  and  party. 
The  general  rule  of  the  Court  is  to  that 
effect.  What  di£forence  does  it  make  that 
they  had  assigned  their  equity  of  redemp- 
tion by  charging  itt  Why  should  the 
assignees  of  the  equity  of  redemption,  the 
second  debenture-holders,  be  in  a  worse 
position  than  the  mortgagors  themselves  1 
The  learned  Judge  considered  that  there 
was  no  reason,  and  therefore  that  the 
ordinary  rule  must  prevail.  That  is  quite 
in  accordance  with  the  rule  laid  down  in 
ThonuM  V.  JaneSf"^  that  the  plaintiff  has 
no  right  to  be  allowed  extra  costs  out  of  & 
fund  belonging  to  another  class  of  persona, 
but  it  does  not  apply  at  all  in  this  case, 
because  the  mortgagors  get  nothing  after 
realisation  of  the  property.  The  whole  of 
the  fund  belongs  to  the  debenture-holders. 
I  have  only  this  further  remark  to  add, 
that  I  am  not  quite  certain — it  maybe 
that  my  doubts  would  disappear  on  far- 
ther consideration — ^whether  the  principle 
was  accurately  applied  by  Mr.  Justice  Eaj 
in  MoRae,  In  re ;  Norden  v.  McRat^  but 
here  again  the  case  before  us  differs 
entirely  from  that  case,  and  that  case  does 
not  in  the  least  stand  in  the  way  of  the 
conclusion  at  which  I  have  arrived.  I 
therefore  agree  that  this  appeal  ought  to 
be  allowed  and  the  order  of  the  Judge 
varied  by  directing  the  costs  of  the  plain- 
tiff to  be  taxed  as  between  solicitor  and 
client. 

Appeal  clawed. 


Solicitors— W.  H.Smith  &  Son,  for  appellant ; 
Golding  &  Haigrove ;  Slaughter  k  May ;  Bljth, 
DattOD,  Hartley  k,  Blyth,  for  respondents. 


[Reported  hy  A.  J.  HtU,  Etqn 
BarrUter-at'Zaif' 
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^^F^^^^-lmoa,  In  re;  shith  v. 

Power    of  Appointment  —  ExecuHon — 
Document  ^* purporting  to  be  a  iviU" 

By  a  eeUUment  property  was  vested  in 
trustees  upon  trust  to  pay  the  inoome  to  A. 
for  her  Ujfe^  and  after  her  decease  to  her  htu- 
band  for  his  life^  and  after  the  death  of  the 
survivor  of  them  upon  trust  for  the  children 
of  A.  as  she  should  by  amy  deed  or  deeds, 
writifng  or  writings,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  or  by  her 
last  will  or  testament,  or  any  eodioil  or 
codicils  thereto,  or  "by  any  writing  in  the 
nature  of  or  purporting  to  be  a  will  or 
codicil,"  direct  or  appoint.  A.  executed 
a  document  which  purported  to  be  her 
last  will,  but  which,  inasmucli  as  it  was 
not  signed  by  her  in  the  presevuse  of  the 
attesting  witnesses  as  her  kut  tcill  and 
testament,  toas  not  admitted  to  probate : — 
Held,  that  though  the  document  was  not  a 
wiil  according  to  law,  it  was  one  which 
^'  purported "  to  be  a  wiU,  and,  being  so, 
operated  as  a  valid  execution  of  the  povotr 
of  appointment, 

Jane  Arthurine  Broad,  hj  a  settlement 
dated  August  4, 1848,  made  on  her  mar- 
riage with  Stephen  Gowar,  assigned  her 
sixth  share  of  real  estate  to  which  she  was 
entitled  under  the  will    of  her  father, 
James  Broad,  to  trustees  upon  trust  to 
pay  the  income  to  her  for  life,  and  after 
her  decease  to  her  husband,  and  after  the 
decease  of  the  survivor  of  them    upon 
trust  for  all  and  every  or  such  one  or 
more  exclusively  of  the  others  or  other  of 
her  children  by  her  present  husband  or 
any  future  husband,  upon  such  conditions, 
with  such  restrictions,  and  in  such  manner 
as  she  should,  after  the  decease  of  Stephen 
Gowar,  in  case  she  should  survive  him,  by 
any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation  and 
new  appointment,   to   be   by   her  sealed 
and    delivered  in    the   presence  of  and 
attested  by  two  or  more  credible  witnesses, 
or  by  her  last  will  or  testament  or  any 
codicil  or  codicils  thereto,   or  "by  any 
writing  in  the  nature  of  or  purporting  to 
bo  a  will  or  codicil,"  direct  or  appoint,  and 
Vol.  to.— Chan'C. 


in  default  of  appointment  in  trust  for  all 
her  children  by  Stephen  Gowar  or  any 
future  husband. 

There  were  ^y^  children  of  the  mar- 
riage, three  of  whom  survived  the  settlor. 
Stephen  Gowar,  the  husband,  died  in 
1863,  and  his  wife,  Jane  Arthurine 
Gowar,  died  on  December  23,  1899, 
having  signed  a  document  in  the  follow- 
ing terms  and  form  : 

''This  is  the    last    will  of  me    Jane 
Arthurine   Gowar,  of  No.   8   Sprowston 
Koad,    Forest   Gkte,  in    the  County  of 
Eisex.     I  bequeath  428Z.  lis.  9(2.  Con- 
solidated Bank  of  England  Stock  2f  per 
cent,  as  follows :  To  Edmund  Gowar  300Z., 
to  Alexander  James  Gowar  50Z.,  to  Marion 
Arthurine  Smith  78/.  17«.  9c2.     I  further 
bequeath     to     my     daughter      Marion 
Arthurine  Smith  the  one  sixth  part  of 
rents  to  which  I  am  entitled  through  my 
father's  will  in  trust  situate  at  Cambridge 
in  the  county  of  Cambridgeshire,  Bading- 
ham  in  the  county  of  Suffolk,  Brentford 
in  the  county  of  Middlesex,  Coombe  in 
the  county  of   Oxfordshire.      The    said 
Marion  Arthurine  Smith  to  pay  quarterly 
to  her  brother  Alexander  James  Gowar 
the  fourth  part  of  puch  rents  during  his 
lifetime  and  after  his  death  to  his  wife 
Florence  during  her  lifetime   and  after 
her  death  to  go  to  Marion   Arthurine 
Smith.     My  furniture  books  plate  glass 
china  pictures  and  ornaments  I  leave  for 
my  sister  Ann  Broad's  use  during  her  life- 
time and  after  her  death  to  be  divided 
equally  between  niy  three  children  Edmund 
Gowar,  Alexander  James  Gowar,  Marion 
Arthurine  Smith  and  their  heirs  now  in 
the  possession  of  my  son  Edmund.     My 
wardrobe  and  trinkets    I    leave  to  my 
daughter  Marion  Arthurine  Smith.     As 
witness   my   signature :  Jane   Arthurine 
Gowar,  this  15th  day  of  November  one 
thousand  eight  hundred  and  ninety-five  : 
8  Sprowston  Road,  Forest  Gate,  Stratford, 
E.     Witness  to  my   signature,    Harriet 
Dickenson,  senior,   8    Sprowston    Road, 
Forest  Gate,  Essex,  November  19th,  1895. 
Witness  to  my  signature,  Harriet  Dicken- 
son, junior,   8   Sprowston  Road,   Forest 
Gate,  Essex,  November  19th,  1895." 

The  evidence  of  the  witnesses  was  as 
follows :    That    Jane    Arthurine    Gowar 
'*  did  not  sign  her  name  as  it  now  appears 
2  S 
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in  the  testimonium  clause  of  the  said 
document  in  our  presence,  nor  did  she 
declare  such  signature  to  be  the  signature 
to  her  will,  nor  did  she  refer  in  any  way 
to  the  nature  of  the  document.  The  said 
deceased  merely  placed  the  said  document 
before  us,  and  asked  us  to  sign  it.  Where- 
upon we  both  consented  and  respectively 
signed  our  names  and  addresses  as  they 
now  appear  in  the  presence  of  the  said 
deceased,  and  we  further  say  that  there 
was  no  other  person  present  at  the  same 
time  besides  ourselves." 

This  summons  was  taken  out  by  Marion 
Arthurine  Smith,  as  plaintiff,  for  the 
determination  of  the  question  whether 
the  document  of  November  15,  1895,  was 
a  valid  execution  of  the  power  of  appoint- 
ment given  by  the  settlement  of  August  4, 
1848. 

Warrington^  K,C,^  and  T,  B,  Napier^ 
for  the  plaintiff. — The  document  is  such 
an  instrument  as  is  specified  by  the  donor 
of  the  power ;  it  is  a  writing  purporting 
to  be  a  will.  This  case  does  not  fall 
within  Barretto  v.  Young  [1900] '  and 
Hummel  v.  Hummd  [l898],^  where  in 
each  case  the  document  purporting  to  be 
a  will  required  attestation.  This  docu- 
ment purports  to  be  a  will,  but  as  an 
exercise  of  the  power  does  not  require 
attestation.  Supposing  it  is  not  a  valid 
exercise  of  the  power,  the  Court  will  use 
its  jurisdiction  in  aid  of  the  invalid 
execution. 

Sheldon^  for  the  sole  surviving  trustee 
of  the  settlement. 

S,  0.  Bttckmaater^  for  the  legal  personal 
representative  of  a  deceased  child. — The 
power  did  not  authorise  the  donee  to 
exercise  it  merely  by  an  unattested  writ- 
ing ;  it  must  be  exercised  by  deed  or  will, 
or  something  in  the  nature  of  a  will,  which 
necessarily  includes  attestation. 

P.  0,  Lavrrence,  K.C.,  and  P.  Wheeler, 
for  the  other  defendants. — "  In  the  nature 
of  a  will ''  means  the  same  as  a  will,  which 
must  be  executed  accoi'ding  to  the  require- 
ments of  the  Wills  Act — Sugden  on 
Powers  (8th  ed.),  p.  230,  FarweU  on 
Powers  (2nd  ed.),  p.  173,  and  Longford 

(1)  69  L.  J.  Ch.  605 ;  [1900]  2  Ch.  339. 

(2)  67  L.  J.  Ch.  363 ;  [1898]  1  Ch.  642. 


V.  Btpre  [i72i].*  The  words  "purporting 
to  be"  are  practically  the  same  as  "in 
the  nature  of."  This  document  is  not 
capable  of  purporting  to  be  a  will,  because 
there  is  no  attestation,  and  cannot  there- 
fore be  a  valid  exercise  of  the  power.  If 
it  were  valid  as  a  testamentary  instrument 
we  admit  it  would  be  a  valid  exercise  of 
the  power. 

Kekewich,  J. — The  question  in  this 
case — upon  which  it  appears  that  autho- 
rity is  wanting,  and  which  therefore  must 
be  treated  as  of  first  impression — is  as  to 
the  meaning  of  the  words  "  purporting  to 
be  a  will  or  codicil."  The  peculiarity  of 
the  case  is  that  the  instrument  creating 
the  power  contemplates  the  execution  of 
it — first,  by  a  deed  or  writing  not  being 
testamentary ;  then  in  the  next  place  by 
a  will  or  codicil — ^that  is  to  say,  by  a  real 
testamentary  instrunoent,  one  which  not 
only  is  in  the  nature  of,  and  purports  to 
be,  but  which  is  in  a  legal  sense  the  will 
of  the  testator,  being  expressed  in  certain 
terms  and  executed  with  certain  formali- 
ties. But  then  the  settlor  is  minded  to 
extend  the  scope  of  the  power,  and  he 
does  so  by  saying  that  it  may  be  exercised 
"  by  any  writing  in  the  nature  of  or  piu> 
porting  to  be  a  will  or  codicil."  It  is 
obvious  that  to  say  that  those  words 
mean  only  a.  will  or  codicil  is  to  destroy 
the  effect  of  that  addition.  Whoever 
framed  this  instrument  must  have  in- 
tended that  these  alternative  words  should 
refer  to  something  different  from  the 
deed  or  writing  which  is  referred  to  in 
the  first  alternative,  or  the  will  or  codicil 
which  is  referred  to  in  the  second  alterna- 
tive ;  and  if  the  third  alternative  is  con- 
fined to  a  will  or  testamentary  instrument 
capable  of  operating  as  a  will,  it  adds 
nothing  to  the  first  and  second  alterna- 
tives. That  is  a  strong  argument  against 
so  limiting  it. 

There  is  authority,  and  strong  autho- 
rity, for  holding  that  a  writing  "  in  the 
nature  of"  a  will  must  be  a  will  in  the 
strict  sense  of  the  word.  The  passage 
referred  to  in  Lord  St.  Leonards'  work 
on  Powers  (8th  ed.),  p.  230,  and  the  cases 
there  referred  to,  go  fi&r  to  establish  that 
proposition.  If  therefore  I  had  here  only 
(3)  1  P.  Wms.  740. 
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the  words  '^in  the  nature  of,"  without  the 
words  which  follow,  I  should  probably  be 
bound  by  the  authorities ;  and,  notwith- 
standing the  difficulty  of  construction  to 
which  I  have  adverted,  I  might  be  obliged 
to  say  that  the  document  of  November  15, 
1895,  was  not  an  instrument  of  the  kind 
indicated  by  the  power,  and  was  therefore 
not  an  execution  of  the  power.  But 
then  the  framer  of  the  instrument 
creating  the  power  has  added  these  words 
"  or  purporting  to  be."  What  is  the  mean- 
ing of  the  expression  "  purporting  to  be  a 
will  or  codicil "  1  Counsel  for  the  deceased 
child's  representative  endeavoured  to 
enumerate  the  documents  which  would 
come  within  the  terms  of  this  power ;  but 
I  am  not  satLsfied  that  his  enumeration 
is  complete.  I  think,  however,  that  the 
terms  of  the  power  would  extend  to  a 
document  in  the  nature  of  a  will  made  by 
a  man  who  intended  simply  to  exercise 
the  power,  and  to  make  no  further  dis- 
position, so  that  the  document  would  not 
be  a  will  in  the  ordinary  sense,  though 
clothed  in  the  language  and  accompanied 
by  the  formalities  characteristic  of  a  will. 
That  would,  I  think,  be  a  good  example 
of  a  document  purporting  to  be  a  will. 
But  the  question  here  is  whether  a  docu- 
ment which  is  in  form  and  substance  a 
will,  but  which,  because  it  does  not 
comply  with  legal  technicalities,  fails  to 
be  a  will  in  a  legal  sense,  is  or  is  not  a 
document  which  "  purports  to  be  a  will." 
I  have  had  the  curiosity  to  send  for  the 
Century  Dictionary  in  order  to  see  what 
is  there  said  about  the  word  "purport," 
I  find  under  the  verb  "  purport "  this  : 
"  To  convey  to  the  mind  as  the  meaning 
or  thing  intended ;  imply ;  mean,  or  seem 
to  mean  :  as,  the  document  purported  to 
be  official."  That  is  an  excellent  instance, 
for  one  might  have  an  office  copy  of  an 
affidavit  on  the  Court  paper,  and  yet,  if  it 
did  not  bear  the  official  stamp,  the  Court 
would  not  admit  it,  because,  although 
I*  purporting  "  to  be  an  official  document, 
it  would  not  really  be  one.  That  is  a 
useful  illustration.  The  quotations  given 
by  the  Dictionary  are  not  so  precisely  in 
point,  but  there  is  one  good  one  which  I 
will  read  :  "  I  do  not  believe  there  ever 
was  put  upon  record  more  depravation  of 
Man,   and    more  despicable  frivolity   of 


thought  and  aim  in  Woman,  than  in  the 
novels  which  purport  to  give  the  picture 
of  English  fashionable  life."  If  that  is 
the  real  meaning  of  the  word  "  purport," 
why  does  not  this  document  "  purport  *' 
to  be  a  will  %  It  is  true  there  is  no  re- 
siduary bequest  and  no  appointment  of 
executors ;  and  these  no  doubt  are  two 
things  for  which  one  looks  in  considering 
whether  a  document  is  intended  to  be  a 
will.  But  in  disposing  of  the  Consols  the 
deceased  lady  uses  the  word  "  bequeath," 
and  in  purporting  to  dispose  of  this  par- 
ticular property  slie  again  uses  the  word 
**  bequeath,"  which  is  a  technical  word, 
properly  used  in  a  will  and  in  no  other 
instrument.  It  is  also  to  be  observed 
that,  though  there  is  no  residuary  gift, 
she  disposes  of  furniture  and  other  articles^ 
and  in  reference  to  them  uses  the  word 
"  leave."  That  word,  though  not  perhaps 
so  strictly  applicable  to  a  will  only  as  the ' 
word  **  bequeath,"  points  in  the  same 
direction.  The  same  observation  applies 
to  the  gift  of  the  wardrobe  and  trinkets, 
a  sort  of  gitib  which  one  very  often  finds 
in  a  will,  but,  I  think,  never  elsewhere. 
This  document,  therefore,  is  on  the  face 
of  it  a  disposition  of  property  made  in 
contemplation  of  death,  and  it  only  fails 
to  be  a  will  because  she  did  not  comply 
with  the  requirements  of  the  English  law 
that  the  witnesses  should  be  present  when 
she  signed  it. 

I  must  hold  therefore  that  this  docu- 
ment of  November  15, 1895,  is  one  which 
purports  to  be  a  will.  If  it  is,  it  is  not 
disputed  in  argument  that  it  was  a  good 
execution  of  the  power  created  by  the 
settlement  of  August  4,  1848,  except  so 
far  as  it  confers  an  interest  on  a  person 
who  was  not  an  object  of  the  power. 
There  must  therefore  be  a  declaration 
that,  to  the  extent  I  have  mentioned,  the 
power  was  well  executed  by  this  docu- 
ment. 


Solicitors — W.  A.  Bilney,  for  plaintiff;  Loyell, 
Son  &  Pitfield  ;  Brown  &  Ajlen  ;  and  E.  Dean, 
for  defendants. 


llUported  by  W.  S.  Goddard,  E$q,^ 
JBarritter-at'Law, 
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Charity— InhabiiarUa  of  "  Parish  "— 
Several  Toumahips  —  SeparcUe  Rating  — 
Separ<Ue  Overseere  and  Churehioardene — 
Exemption  from  Church  Rates  —  Poor 
Relief  Act,  1662  (14  Car.  2.  c.  12),  s.  21. 

The  primary  meaning  of  the  word 
^^ parish  "  19  the  ancient  ecelesiastieal 
parish.  Where  the  parish  originally  in- 
cluded several  tovmehipSf  the  fact  that  some 
of  these  townships  have  from  time  imme- 
morial maintained  their  own  chwrohes^ 
been  exempt  from  church  raie  for  themainr- 
tenance  of  the  mother  church,  and  appointed 
their  own  churchwardens,  does  not  prove 
that  such  townships  are  not  included  in  the 
parishor  that  the  inhabitants  thereof  are  not 
entitled  to  share  in  a  charity  for  the  poor 
of  the  parish. 

The  fact  that  a  township  is  separately 
rated  to  the  poor  is  in  cases  within  the 
Poor  Relief  Act,  1662  (whicli  provides  for 
the  appointment  in  certain  cases  of  ssparate 
overseers  for  each  township),  of  no  weiglU 
as  evidence  that  it  is  a  separate  parish. 

This  was  an  originating  summons  taken 
out  by  the  Attorney- General  in  the  matter 
of  the  charity  called  "The  Sandbach 
School  and  Almshouse  Foundation,"  for 
the  determination  of  the  question,  what 
persons  were  eligible  under  the  scheme 
governing  the  charity  as  satisfying  the 
description  of  "deserving  poor  of  the 
Parish  of  Sandbach"  or  the  description 
of  "  Inhabitants  and  Parishioners  of  the 
Parish  of  Sandbach "  of  that  pert  of  the 
endowment  of  the  charity  applicable  for 
purposes  not  educational,  and  in  particular 
whether  the  inhabitants  of  the  hamlets 
or  townships  of  Blackden,  Cotton,  Church 
Hulme,  Cranage,  Goostrey,  Lees,  and 
Tremlow,  were  so  entitled. 

The  defendants  were  the  governors  of 
the  charity.  The  charity  was  founded 
by  a  private  Act  of  Parliament  in  1848, 
which  consolidated  two  sets  of  charities 
founded  many  years  before — namely,  an 
endowed  school  and  certain  eleemosynary 
charities,  and  directed  their  administra- 
tion according  to  a  scheme  set  forth  in 
the  schedule. 


It  was  proved  that  the  parish  of  Band- 
bach  originally  comprised  thirteen  town- 
ships— namely,  Sandbach,  Arctta,  Bnd- 
wall,  Betchton,  Hassall,  and  Wheelock, 
referred  to  as  "  the  privileged  townships," 
and  the  seven  townships  mentioned  in 
the  summons,  referred  to  as  the  ''ooi 
townships." 

The  out  townships  were  locally  sepa- 
rated from  the  privileged  townships  bj 
intervening  parts  of  two  other  parishes. 

The  three  out  townships  of  Church 
Hulme,  Cranage,  and  Cotton  were  incladed 
in  the  chapelry  of  Church  Hulme,  and 
those  of  GkxMtrey,  Blackden,  Tremlow,  and 
Lees  were  included  in  the  chapelry  of 
Goostrey.  Each  of  these  chapelries  had  a 
separate  church. 

Before  the  Act  the  school  was  open  to 
the  children  of  inhabitants  of  the  whole 
parish.  The  benefits  of  the  eleemosynary 
charities  wereconfined  to  the  six  privileged 
townships. 

The  provisions  of  the  scheme  which 
were  referred  to  in  the  argument  and 
judgment  were  as  follows : 

Clause  23  provided  for  the  payment  to 
the  chapelwardens  of  Church  Holme  and 
Goostrey  of  certain  small  annual  sums  to 
be  by  them  distributed  amongst  the  poor 
of  those  chapelries. 

Clause  24  directed  the  trustees  to  pay 
and  apply  200^.  per  annum  '*  to  and 
amongst  the  deserving  poor  of  the  parish 
not  receiving  parochial  relief^  either  in 
clothes,  provisions,  or  ooal,"  as  therein 
mentioned. 

Clauses  26  and  29  provided  for  the 
establishment  and  management  of  a  sdiool 
"  to  be  open  to  all  the  children  of  the 
inhabitants  of  the  parish  of  Sandbach 
generally  who  should  have  attained  the 
age  of  7  years." 

Clause  43  provided  for  the  erecticai  of 
twenty  almshouses  for  the  reception  of 
twenty  poor  persons  "  who  have  been 
inhabitants  and  parishioners  of  the  said 
parish  and  qualified  as  hereinafter  men- 
tioned." 

Section  44  explained  qualified  persona 
to  be  persons  "  who  have  been  resident  in 
the  Parish  of  Sandbach  and  who  have 
paid  rates  for  the  relief  of  the  poor  of  the 
said  parish  for  a  period  of  5  yean." 

The  surplus  income  was  to  be  appM 
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ia  aid  or  extension  of  the  same  charitable 
purposes. 

A  new  scheme  for  the  regulation  of  the 
charity  was  passed  under  the  Endowed 
Schools  Acts  in  1887,  but  it  merely  pro- 
vided that  the  part  of  the  endowment  to 
he  thenceforth  applied  for  purposes  other 
than  educational  should  be  applied  as 
before.  The  income  had  considerably 
increased.  This  scheme  substituted  gover- 
mors  for  trustees. 

The  trustees  and  governors  of  the 
charity  had,  ever  since  its  foundation, 
confined  the  non-educational  benefits  to 
inhabitants  of  the  six  privileged  town- 
ships, and  desired  to  continue  to  do  so. 

They  contended  that  the  out  townships 
had  for  all  purposes  ceased  to  be  part  of 
the  parish  of  Sandbach  long  before  the 
date  of  the  Act,  and  that  on  the  true 
construction  of  the  Act  itself  the  word 
*^  parish  "  was  intended  to  include  only  the 
six  privileged  townships. 

In  support  of  this  contention  the  fol- 
lowing facts  were  proved:  Each  of  the 
thirteen  townships  appointed  separate 
overseers  of  the  poor,  guardian?,  surveyors 
of  highways,  and  waywardens,  and  had 
levied  a  separate  poor  rate  and  highway 
rate.  The  churchwardens  and  sidesmen 
for  the  parish  of  Sandbach  were  always 
chosen  by  and  from  the  inhabitants  of 
the  six  privileged  townships ;  the  chapel- 
ries  of  Church  Hulme  and  Qoostrey 
elected  their  own  churchwardens. 

The  out  townships  were  never  assessed 
to,  and  never  received  any  share  of,  the 
church  rates  of  the  parish  of  Sandbach 
before  their  abolition,  and  in  particular, 
when  the  Sandbach  church  (which  stood 
in  the  township  of  Sandbach)  was  rebuilt 
in  the  years  1847  and  1848,  all  the  six 
privileged  townships,  but  none  of  the  out 
townships,  were  assessed  and  rated  for  the 
purpose  of  providing  the  funds. 

The  churches  at  Goostrey  and  Church 
Hulme  had  from  time  immemorial  been 
endowed  with  glebe,  and  that  at  Church 
Hulme  with  rectorial  tithe  issuing  from 
lands  in  the  townships  of  Church  Hulme 
and  Cranage. . 

The  parish  of  Sandbach  was  always 
locally  considered  to  include  only  the 
privileged  townships. 

On  the  other  hand,  the  vicarial  tithe 


from  all  thirteen  townships  was  paid  to 
the  vicar  of  Sandbach.  No  rectorial 
tithe  was  paid  for  ecclesiastical  purposes 
except  as  aforesaid. 

In  an  account  of  the  endowments  of 
curacies  in  the  deanery  of  Middlewich, 
furnished  in  1704  by  the  then  dean  to  the 
Bishop  of  Chester,  and  in  a  list  of  all  the 
churches  and  chapels  in  the  diocese  of 
Chester,  found  in  the  diocesan  registry 
and  made  between  1711  and  1718,  Church 
Hulme  and  Goostrey  were  entered  as 
"Parochial  Chapells  in  the  parish  of 
Sandbach."  They  were  similarly  described 
in  answers  given  by  the  vicar  of  Sandbach 
and  the  incumbent  of  Goostrey  to  enquiries 
at  the  bishop's  visitations  in  1778,  1789, 
and  1811. 

From  1757  to  the  present  time  the  in- 
cumbents of  Church  Hulme  and  Goostrey 
were  always  nominated  by  the  vicar  of 
Sandbach,  and  were  licensed  by  the  bishop 
to  the  chapel  or  to  the  perpetual  curacy 
of  Church  Hulme  and  Goostrey  respec- 
tively, and  had  never  been  instituted  or 
inducted  as  they  would  have  been  if  the 
incumbencies  had  been  regarded  as 
parishes  with  independent  cure  of  souls. 

The  Attorney-General  {Sir  R.  B,  Firday^ 
K.C.\  Dibdiuy  K.Cs  and  E.  Beaumont, 
for  the  summons. — The  primary  meaning 
of  "  parish  "  is  the  ancient  ecclesiastical 
parish.  All  persons  resident  in  any  part 
of  the  old  parish  are  eligible  to  the  benefits 
of  the  charity,  unless  the  defendants  can 
shew  that  the  out  townships  never  were 
part  of  the  parish  or  have  been  made  into 
separate  parishes;  and  this  can  only  be 
done  by  Act  of  Parliament. 

Jenkins^  iT.C,  and  Auaten-CartmeU,  for 
the  defendants. — ^The  view  of  the  trustees 
and  governors  has  always  been  that,  upon 
the  true  construction  of  the  Act,  the 
eleemosynary  part  of  the  charity  was 
applicable  only  for  the  benefit  of  the  six 
privileged  townships. 

The  word  ''  parish  "  is  ambiguous.  It 
may  mean  either  the  area  of  an  old 
ecclesiastical  parish,  or  an  area  separately 
rated  to  the  poor,  or  an  area  assessed  to 
the  church  rate  for  or  contributing  to  the 
support  of  one  church. 

The  circumstances  of  the  case  here 
shew  that  the  third  meaning  was  intended. 
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Ever  since  the  Poor  Relief  Act,  1601, 
the  primary  test  of  what  is  a  parish  is 
whether  it  maintains  its  own  poor — 
AU,-Gen.  v.  Grant  [l72o].*  The  out  town- 
ships maintain  their  own  poor,  and  do  not 
<K>ntribute  to  the  poor  rates  for  the  parish 
of  Sandbach ;  they  are  therefore  not 
within  it. 

In  this  case  each  township  was  a  civil 
unit,  but  they  were  combined  for  eccle- 
siastical purposes.  Steer's  Parish  Law 
(6th  ed.),  p.  1,  defines  a  parish  as  the  dis- 
trict in  charge  of  one  clergyman.  The 
out  townships  have  for  centuries  been 
separated  from  the  original  parish  for  all 
purposes,  and  have  maintained  their  own 
churches,  not  paying  church  rates  for  the 
maintenance  of  the  parish  church  of 
Sandbach.  Locally  the  parish  has  always 
been  considered  to  comprise  only  the 
privileged  townships.  There  is  a  latent 
ambiguity  in  the  Act;  the  Court  can 
look  at  extrinsic  evidence,  and  on  the 
evidence  will  find  that  the  word  "  parish  " 
was  intended  to  include  only  the  privileged 
townships. 

Dibdin,  K,C,,  in  reply. — A  township 
may  be  rated  for  civil  purposes  in  one 
parish  though  ecclesiastically  part  of 
another — Eeg,y,  Watson  [l868].^  Separate 
rating  for  the  maintenance  of  the  poor 
was  conclusive  before  the  Poor  Relief 
Acty   1662,^  but  since  that  statute,  in 

(1)  IP.Wms.  669. 

(2)  .37  L.  J.  M.C.  15.3  ;  L.  R.  3  Q.B.  762. 

(3)  The  Poor  Relief  Act,  1662,  s.  21: 
*' Whereas  the  inhabitants  of  the  counties  of 
Lancashire,  Cheshire,  .  .  .  and  many  other 
counties  in  England  and  Wales,  by  reason  of 
the  largeness  of  the  parishes  within  the  same, 
have  not,  nor  cannot  reap  the  benefit  of  the  Act 
of  Parliament  made  in  the  three  and  fortieth  year 
of  the  reign  of  the  late  Qaeen  Elizabeth  for  relief 
of  the  poor ;  (2)  therefore  be  it  enacted  .  .  . 
That  all  and  every  the  poor  .  .  .  persons  within 
every  township  or  village  within  the  several 
Counties  aforesaid,  shall  from  and  after  the 
passing  of  this  Act  be  maintained,  kept,  pro- 
vided for  and  set  on  work,  within  the  several  and 
respective  township  and  village  wherein  he,  she 
or  they  shall  inhabit,  or  wherein  he,  she  or  they 
was  or  were  last  lawfully  settled,  .  .  .  (3)  and 
that  there  shall  be  yearly  chosen  and  appointed, 
according  to  the  rules  and  directions  in  the 
raid  Act  of  the  three  and  fortieth  year  of  Queen 
Elizabeth  mentioned,  t?;o  or  more  overseers  of 
the  poor  within  every  of  the  said  townships  or 
villages,  who  shall  from  time  to  time  do,  per- 
form and  execute  all  and  every  the  acts,  powers 


oases  to  which  it  applies,  each  township 
must  have  i^eparate  overseers  .  and  be 
separately  rated. 

A  separate  church  rate  is  no  proof  of  a 
separate  parish.  Arrangements  by  which 
the  different  parts  of  a  parish  respectively 
maintain  their  own  church  or  chapel  are 
common  and  legal — Cravsn  v.  Sandsrsmn- 
[lS3s].^  The  appointment  of  church- 
wardens is  a  matter  of  custom  only,  and  a 
separate  appointment  for.  chapels  of  ease 
is  no  proof  of  separation  from  the  old 
parish — Green  v.  Reg.  [i876]  *  ajid  Bremner 

V.  HuU  [1866].6 

The  facts  that  vicarial  tithe  is  paid  for 
the  whole  parish  to  the  vicar  of  Sandbach,. 
and  that  marriages  between  persons  both 
of  whom  reside  in  the  out  townships  have 
always  been  celebrated  in  Sajidbach 
church,  are  conclusive  in  favour  of  the 
parish  including  all  the  townships — Reg. 
V.  Clayton  [1849].^  All  the  records  point 
the  same  way. 

Fabwell,  J.  (after  stating-  the  question 
raised  by  the  summons,  and  the  effect  of 
the  Act'  of  1848  as  above). — ^The  aigu- 
ment  presented  has  been  this.  It  ha& 
been  said  that  "  parish  "  here  may  mean 
one  of  three  things — it  may  mean  either 
the  ecclesiastical  area,  the  ecclesiastical 
parish ;  or  the  various  parishes  or  authori- 
ties in  the  nature  of  parishes  to  which 
rates  are  paid ;  or  so  much  of  the  ecclesi- 
astical parish  as  on  the  evidence  has  con- 
tributed towards  church  rates  and  to 
repairs  of  the  old  parish  church.  In  my 
opinion  the  cases  and  the  Act  of  Parlia- 
ment referred  to  shew  conclusively  that 
the  first  and  the  larger  sense  is  the  only 
possible  one.  The  ecclesiastical  parish  is, 
properly  speaking,  the  whole  parish  and 
parish  proper. 

Now,  what  are  the  tests  which  I  can 
use  to  ascertain  whether  that  is  the 
meaning  in  this  Act  or  not.  In  the  first 
place,  I  can  find  no  words  in  the  Act 
itself  which  point  in  any  way  to  a  limita- 

and  authorities  for  the  necessary  relief  of  the 
poor  within  the  said  township  or  village,  . .  • 
as  is  .  .  .  mentioned  and  appointed  in  and  by 
the  said  in  part  recited  Act/' 

(4)  7  L.  J.  Q.B.  81 ;  7  Ad.  &  K.  880. 

(ft)  1  App.  Cas.  513. 

(6)  86  L.  J.  C.P.  332 ;  L.  R,  1  C.P.  74S. 

(7)  18  L.  J.  M.C.  129 ;  13  Q.B.  36i. 
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tion  of  the  generality  of  the  word  "  parish  " 
in  either  of  the  ways  pointed  out  by  the 
argument  of  the  defendants*  counsel. 
Nothing  on  the  face  of  the  document  that 
I  can  see  suggests  it.  Then  what  is  relied 
upon  is,  first  of  all,  this  item  of  evidence. 
It  is  said  that  each  of  these  townships 
have  paid  poor  rates  to  their  own  over- 
seers, and  have  not  paid  to  the  overseers 
of  the  parish  of  Sandbach  generally. 
That  is  conclusively  answered  by  the 
reference  to  the  Poor  Relief  Act,  1662, 
which  shews  that  it  was  the  only  possible 
way  in  which  the  rates  could  have  been 
made,  having  regard  to  the  magnitude  of  the 
parish  and  that  Act  of  Parliament.  Sepa- 
rate overseers  had  to  be  appointed,  and  no 
argument  at  all  can  be  founded  on  the 
existence  of  such  overseers.  Then  against 
that  on  the  other  side  there  is  the  point 
that  the  whole  vicarial  tithe  is  received 
by  the  vicar  of  the  parish  of  Sandbach. 
That  was  considered  to  be  a  matter  of 
very  great  importance  in  the  case  of  Reg, 
V.  ClatfUm^  and  to  my  mind  is  almost 
conclusive ;  and  when  I  couple  that  with 
the  fact  that  persons  living  in  the  two 
chapelries,  which  are  said  to  include  the 
excluded  townships,  have  been  in  the 
habit — ^as  it  is  plain  on  the  evidence  they 
have  been — of  being  married  in  the 
parish  church,  having  regard  to  Lord 
Hardwicke's  Act  (26  Geo.  2.  c.  33),  it 
appears  to  me  that  that  also  is  very 
strong  evidence  as  to  what  is  the  meaning 
of  the  word  *'  parish ''  as  applied  to  Sand- 
bach. Against  that  it  is  said  that  the 
church  rates,  and  repairs  of  the  church, 
have  been  borne  by  the  inhabitants  of 
the  townships  other  than  the  seven  who 
are  now  claiming  to  come  in.  That, 
again,  I  think,  is  answered  by  the  autho- 
rity referred  to  of  Craven  v.  Sanderaony* 
because  it  is  plain  that  such  an  arrange- 
ment as  that  under  which  the  inhabitants 
of  the  ecclesiastical  district  resorted  to 
the  parish  church,  and  the  inhabitants  of 
the  districts  attached  to  the  chapels  of 
ease  contributed  each  exclusively  to  the 
repairs  of  the  place  of  worship  within 
their  own  district,  is  a  legal  and  a  possible 
one ;  and  if  that  be  so,  no  argument  can 
be  founded  on  the  fact,  which  may  be 
attributable,  and  is  attributable,  to  such 
an  arrangement.      Then  there    are  the. 


Orders  in  Council,  which  throughout  treat 
the  two  chapelries  in  question  as  within 
the  parish  of  Sandbach. 

In  my  opinion  it  is  proved  conclusively 
that  the  parish  of  Sandbach  does  include 
these  two  chapelries ;  and  I  can  find  in 
the  Act  of  Parliament  and  the  scheme 
nothing  whatever  which  would  shew  that 
the  word  "  parish  "  means  anything  less 
than  the  whole  parish  of  Sandbach,  and  I 
answer  the  question  accordingly. 


Solicitors — Solicitor  to  the  Treasniy,  for  plain- 
tiff; Pritchard,  Englefield  &  Co.,  agents 
for  Robert  Bygott  8c  Sons,  Sandbach,  for 
defendants. 

[Beported  by  J.  B.  Brooke,  Ei^^y 
Barrister-at'Lan, 


Farwell,  J. 

MaylMl,13/      bubeows  r.  i^. 
U,  16,  16. 

Easement  —  Artificial  Wateroourae  — 
Temporary  Furpoae — Bight  of  Dominant 
Tenement  to  Compel  Continuous  Flow — 
Right  to  Enjoy  de  facto  Flow — "I'am- 
porary  " — Conveyancing  and  Law  of  Pro- 
perty Act,  1881  (44  dh  45  Vict.  c.  41),  e.  6. 

In  considering  whether  the  right  to  the 
enjoyment  of  an  artificial  watercourse  on 
land  of  the  vendor  has  passed,  in  the 
absence  of  express  reference,  to  the  pur- 
chaser of  land  adjoining  the  artificial 
watercourse  under  section  ^  of  the  Con- 
veyancing and  Law  ofJProperty  Act,  1881, 
it  is  not  sufficient  to  point  to  the  relative 
position  of  the  property  sold  and  of  the 
watercourse,  and  to  claim  that  the  enjoy- 
ment of  the  watercourse  is  obvious.  It  is 
necessary  to  consider  whether,  having  regard 
to  all  the  circumstances  of  the  case,  the 
enjoyment  is  one  which  could  ever  he 
erected  into  a  right  on  the  basis  of  pre- 
scription or  of  a  lost  or  presumed  grant. 

In  considering  the  question  of  a  pre- 
sumed grant  it  is  necessary  completely  to 
review  the  whole  of  the  surrounding  cir- 
cumstances— e,g.  the  purposes  for  which 
the  artificicU  watercourse  was  originally 
made,  the  burden  of  its  maintenance,  and 
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similar  considertUiana ;  emd  an  the  ques- 
tion of  prescription  it  is  material  to  dis- 
cover  whether  the  watercourse  was  con- 
strucUdfor  a  temporary  purpose. 

A  right  to  enjoy  such  water  in  an  artifi- 
cicd  watercourse — atid  suoh  water  only — 
as  the  owner  of  the  watercourse  chooses  to 
allow  to  flow  down  the  watercourse,  is 
^^precario"  and,  as  such,  incapable  of  con- 
stituting a  legal  easemeiU. 

*^  Temporary'*  as  a  legal  term,  does  not 
mean  merely  that  a  thing  happens  to  last 
in  fact,  or  is  intended  to  lait,  for  only  a 
few  years.  It  means  that  a  thing  may, 
unthin  the  reasonable  contemplation  of  the 
parties,  be  expected  to  come  to  an  end  some 
day,  sooner  or  later,  and  that  it  is  not  of 
the  ncUure  of  a  grant  in  fee-simple. 

Trial  of  action  with  witnesses. 

The  plaintiff  was  the  owner  in  fee- 
simple  of  the  copyhold  property  known  a^ 
Cwm  Farm,  in  the  parish  of  Shirenewton, 
Monmouthshire.  The  defendant  was  the 
owner  of  Cwm  Mill  and  certain  adjacent 
copyhold  lands  in  the  parishes  of  Caldi- 
oott  and  Oaerwent.  An  orchard  forming 
part  of  the  farm  belonging  to  the  plain- 
tiff abutted  for  some  distance  on  to  an 
artificial  millpond  forming  part  of  the 
property  belonging  to  the  defendant. 

Previous  to  the  year  1886  the  orchard 
and  millpond  had  for  more  than  fifty 
years  been  in  the  hands  of  a  single  owner^ 
but  in  that  year  Cwm  Farm  (including 
the  orchard)  was  sold  to  the  plaintiff  by 
the  trustees  for  sale  under  the  will  of 
James  Coz,  deceased,  and  the  plaintiff 
was  admitted  on  October  2.  The  con- 
veyance to  him  contained  no  express 
mention  of  any  right  for  cattle  in  the 
orchard  to  water  at  the  millpond.  The 
defendant  purchased  the  Cwm  Mill  pro- 
perty (including  the  millpond)  from  the 
same  vendors  on  April  27,  1893. 

The  millpond  in  question,  which  was 
more  than  a  century  old,  was  fed  from 
the  Castroggy  Brook  by  an  artificial  mill- 
race  running  entirely  over  the  defendant's 
property,  and  the  supply  was  regulated 
by  a  sluice  constructed  at  the  point  where 
the  mill-race  quitted  the  natural  stream. 
Prior  to  1884  this  mill-race  had  consisted 
of  an  open  leat ;  but  in  that  year,  owing 
to  the  naturally  porous  nature  of  the  soil, 


and  to  the  leakage  occasioned  by  the 
pumping  works  in  connection  with  the 
construction  of  the  Severn  Tunnel,  it 
became  necessary  to  substitute  pipes. 
There  was  no  evidence  as  to  the  owner- 
ship of  the  respective  properties  in  ques- 
tion at  the  time  of  the  original  construc- 
tion of  the  millpond  and  mill-race. 

Although  the  conveyance  of  the  orchard 
to  the  pleiintiff  in  1886  contained  no 
express  reference  to  any  right  of  the 
plaintiff  to  water  his  cattle  in  the  orchard 
at  the  millpond  subsequently  conveyed  to 
the  defendant,  yet  the  plaintiff  claimed 
that,  under  the  circumstances,  such  a 
right  had  passed  to  him  by  virtue  of  sec- 
tion 6  of  the  Conveyancing  and  Iaw  of 
Property  Act,  1881.»  The  defendant, 
however,  denied  this  right  on  the  part  of 
the  plaintiff,  and  had  lately  dug  out  the 
bank  of  the  pond  in  such  a  manner  as  to 
prevent  cattle  in  the  orchard  from  water- 
ing at  it,  and  had  further  placed  a  fence 
round  the  pond  on  the  boundary  of  the 
plaintiff's  property.  He  had  also — ^though 
this,  he  alleged,  was  only  for  the  tem- 
porary purpose  of  puddling  the  pond- 
shut  off  the  supply  of  water  through  the 
mill-race  by  closing  the  sluice,  with  the 
result  of  causing  the  pond  to  run  dry. 
The  plaintiff,  accordingly,  now  sought  for 
an  injunction  to  restrain  the  defendant 
from  obstructing  the  flow  of  water  into 
the  pond  through  the  mill-race,  or  from 
otherwise  interfering  with  the  right  of 
the  plaintiff  to  water  his  cattle  at  the 
pond. 

His  Lordship  found  as  a  fact,  on  the 
evidence  offered  at  the  hearing  of  the 
action,  that  there  was  no  defined  and 
actual  watering-place  at  the  pond  in  the 
plaintiff's  orchard  at  the  date  of  his 
admission  on  October  2, 1886.    He  found, 

(1)  Conveyancing  and  Law  of  Property  Act, 
18A1,  8.  6,  8ub-8.  1:  "A  oonvejanoe  of  land 
shall  be  deemed  to  include  and  shall  by  viitae 
of  this  Act  operate  to  convey,  with  the  hmd, 
all  buildings,  erections,  fixtures,  commonB, 
hedges,  ditches,  fences,  ways,  waters,  water- 
courses, liberties,  priyileges,  easements,  rights, 
and  advantages  whatsoever,  appertaining  or 
reputed  to  appertain  to  the  land,  or  any  pert 
thereof,  or  at  the  time  of  conveyance  dem^ed, 
occupied,  or  enjoyed  with,  or  reputed  or  knows 
as  part  or  parcel  of  or  appurtenant  to  the  land 
or  any  part  thereof." 
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however,  that  in  consequence  of  the 
Dataral  formation  of  the  ground,  cattle  in 
the  orchard  could,  and  occasionally  did, 
drink  from  the  millpond.  He  doubted 
whether  they  could  possibly  have  done  it 
unless  the  pond  had  been  reasonably  full. 
He  found,  also,  that  cattle  would  be  liable 
to  do  considerable  damage  by  trampling 
the  bed  of  the  pond,  and  that  the  water 
was  of  very  considerable  value  to  the 
lower  riparian  owners.  He  found,  further, 
that  the  maintenance  of  the  race  and 
millpond  in  such  repair  as  was  necessary 
to  insure  that  the  water  was  returned  to 
the  natural  brook  in  such  volume  and 
quality  as  were  legally  due  to  the  lower 
riparian  owners  necessarily  involved  a 
considerable  expense  on  the  part  of  the 
defendant. 

Butcher,  K.C,  and  Stewart-SmUh,  for 
the  plaintiff. — We  put  forward  a  double 
daim — first,  that  the  defendant  is  under 
obligation  to  send  us  down  from  the  brook 
a  constant  and  undiminished  supply ; 
secondly,  that  we  are  at  any  rate  entitled 
to  the  enjoyment  of  such  water  as  is 
actually  sent  down.  Both  of  these  rights, 
or  one  of  them,  passed  to  us  by  virtue  of 
section  6  of  the  Oonveyancing  Act,  1881,^ 
on  the  occasion  of  our  admission  to  the 
orchard  in  question  on  October  2, 1886. 

Uf)john,  K,C.y  and  F.  H,  CoU,  for  the 
defendant. — ^The  mill-race  was  constructed 
only  for  temporary  use,  and  the  plaintiff 
is  not  entitled  to  its  continued  existence — 
ArhwrigJU  v.  GM  [l839],"  Wood  v.  Wavd 
[18491*  and  Eameshur  Fershad  Narain 
Singh  V.  Koonj  Behari  FaUuk  [^1878].* 
The  defendant,  therefore,  is  not  obliged  to 
maintain  a  regular  flow.  As  to  the  claim 
of  the  plaintiff  to  enjoy  whatever  flow 
there  may  happen  to  be,  that  is  an  ease- 
ment unknown  to  the  law.  In  the  first 
place  it  is  precarious,  and  an  easement  must 
be  '*  nee  per  vim,  nee  dam,  neo  preeario" 
In  the  second  place,  it  is  repugnant  to 
say  he  has  a  right,  if  it  be  admitted  that 
he  is  liable  to  be  deprived  of  his  enjoy- 
ment altogether  at  the  defendant's  will. 

(2)  8  L.  J.  Ex.  201,  214,  215  ;  6  M.  &  W.  203, 
231,  232. 

(8)  18  L.  J.  Ex.  306,  313;  3  Ex.  748,  777, 
779. 

(4)  4  App.  Gas.  121. 


[Fabwell,  J.,  referred  to  Banna  v. 
FoUock  [18981  *  and  M'Evoy  v.  OreaJt 
NoTikem  Railway  [l899].*] 

Whatever  use  of  the  pond  cattle  in  the 
orchard  may  have  de  facto  enjoyed  in  1886, 
it  cannot  be  supposed  that  it  was  ever 
intended  to  erect  this  enjoyment  into  a 
right — Birmingham,  Dudley/,  and  Dietriot 
Banking  Co.  v.  Roes  [l888].^ 

[They  referred  also  to  Greatfrex  v.  Hay- 
toard  [l853]^  and  Mason  v.  Shrewsbury 
and  Hereford  Railway  [l87l].®] 

Butcher,  K.C,  in  reply. — In  Hanna  v. 
FoUock^  and  M'Evoy  v.  OreaZ  Northern 
Railway  ^  the  watercourses  were  really 
purely  temporary.  Here  the  watercourse 
was  made  before  living  memory  and  can- 
not properly  be  called  temporary  at  all. 
In  those  cases,  again,  the  peculiar  circum- 
stances negatived  all  possibility  of  grant 
or  prescription ;  whilst  here  the  evidence 
suggests  at  least  an  inference  that  the 
pond  was  originally  constructed  not  merely 
for  the  convenience  of  the  mill-owner. 
The  present  case  is  really  governed  by 
WaUe  V.  Kelson  [1871].^®  In  1886  the 
cattle  in  the  orchard  enjoyed  a  de  facto 
right  to  drink  at  the  pond,  and  that  right 
passed  to  the  plaintiff  on  his  admission 
under  section  6  of  the  Conveyancing  Act, 
1881.1 

Fabwbll,  J.,  after  stating  the  conclu- 
sions at  which  he  had  arrived  on  the  facts, 
continued  as  follows :  The  questions  that 
have  been  argued  are  (1 )  has  the  plaintiff 
a  right  to  compel  the  flow  of  water  into 
the  millpond  so  as  to  get  the  benefit  of 
watering  his  cattle  and  drawing  water 
from  the  orchard  ;  (2)  supposing  that  he 
has  not  got  this  larger  right,  has  he  got 
at  any  rate  the  right  to  take  water  for 
the  purposes  of  his  cattle,  and  otherwise, 
from  the  orchard,  if,  and  so  far  as,  there 
sha]l  be  any  water  in  the  millpond  at  the 
time  ? 

The  question  in  this  case  appears  to 
me  to  be  one  of  the  construction  of  the 

(6)  [1898]  2  Ir.  R.  632, 548 ;  on  app. :  [1900] 
2  Ir.  R.  664,  671,  690. 

(6)  [1900]  2  Ir.  R.  326,  333. 

(7)  57  L.  J.  Cb.  601 ;  38  Ch.  D.  295. 

(8)  22  L.  J.  Ex.  137 ;  8  Ex.  291. 

(9)  40  L.  J.  Q.B.  293;  L.  R.  6  Q.B.  578 
(10)  40  L.  J.  Ch.  126 ;  L.  R.  6  Oh.  166. 
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general  words  in  section  6  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881.* 
I  have  no  evidence  to  shew  the  circum- 
stances under  which  this  particular 
mill-race  was  made,  nor  do  I  think  the 
point  material,  for  both  properties  were 
in  the  same  hands  for  at  any  rate  fifty 
years  prior  to  1886,  and  therefore  no 
rights  could  arise.  What  I  have  to  find 
is  whether  there  was  anything  which 
could  pass  under  the  genered  words  of  the 
Conveyancing  Act,  1881,  as  enjoyed  with 
the  orchard  at  the  time  of  the  convey- 
ance in  1886.  On  that  point,  I  have 
the  assistance  of  Lord  Justice  Cotton's 
exposition  of  the  Act  in  Birmingham, 
Dvdley^  and  District  Banking  Co,  v.  Boss  J 
It  is  not  sufficient  simply  to  point  to  the 
state  of  nature  and  say,  *' There  is  a 
stream  ;  I  must,  of  course,  have  the  right 
to  dip  into  it,  and  to  draw  from  it,  because 
it  abuts  on  my  land."  If  the  stream  be  a 
natural  stream,  it  is  true,  there  is  the 
right  to  enjoy  the  flow  of  its  water  as  a 
riparian  proprietor,  with  the  incidental 
right  of  taking  water  subject  to  the  rights 
of  the  lower  riparian  owners.  But  if  it 
be  an  artificial  stream  other  considerations 
arise.  I  think  that  Birmingham,  Dudley, 
and  District  Banking  Co.  v.  Boss  ^  is  useful 
as  an  authority,  because  it  shews,  to  my 
mind,  that  I  have  to  consider  those  other 
circumstances,  and  that  it  is  not  enough 
for  the  plaintiff  merely  to  point  to  the 
state  of  the  land  and  say :  "  I  must  have 
got  a  right  to  the  water  because  of  its 
position  relatively  to  my  land — it  is  obvious 
when  you  go  upon  the  property.''  The 
case  in  the  Court  of  Appecd  was  a  case 
of  light ;  there  was,  apparently,  the 
right  to  light  over  a  particular  piece  of 
land,  and  if  one  had  simply  looked  at  the 
land,  one  would  have  said  ''  the  right  to 
the  light  is  obviously  enjoyed  over  this 
piece  of  land."  The  decision,  however,  as 
embodied  in  the  headnote,  is  as  follows : 
''The  maxim  that  a  grantor  shall  not 
derogate  does  not  entitle  a  grantee  of  a 
house  to  claim  an  easement  of  light  to  an 
extent  inconsistent  with  the  intention  to 
be  implied  from  the  circumstances  existing 
at  the  time  of  the  grant  and  known  to  the 
grantee  " ;  and  Lord  Justice  Cotton  says 
in  his  judgment :  "  I  think  it  could  not 
be  said  that  the  light  coming  over  that 


low  building  to  these  windows  could  be 
considered  as  enjoyed  with  it  [the  house] 
within  the  meaning  of  this  section.  The 
light  did  in  fact  at  the  time  come  over 
that  building ;  but  it  came  over  it  under 
such  circumstances  as  to  shew  that  there 
could  be  no  expectation  of  its  contina- 
ance."  That  appears  to  me  to  render  it 
proper  for  me  to  consider  this  case  in  the 
same  mode  as  I  should  have  had  to  consider 
it  if  it  had  been  a  question  of  prescription 
or  of  implying  a  lost  grant. 

Now  the  law  with  regard  to  that  is  to 
some  extent  settled.  I  take  it  as  stated 
by  the  Privy  Council  in  Bameshur  Per- 
shad  Narain  Singh  v.  Koonj  Behari 
Pattvk,^  in  which  the  common-law  cases 
are  conveniently  referred  to.  Sir  Mon- 
tague Smith,  who  was  himself  a  veiy 
eminent  common  lawyer,  said  :  "  There  is 
no  doubt  that  the  right  to  the  water  of 
a  river  flowing  in  a  natural  channel 
through  a  man  s  land,  and  the  right  to 
water  flowing  to  it  through  an  artificial 
watercourse  constructed  on  his  neighbour's 
land,  do  not  rest  on  the  same  principle." 
I  venture  to  add  to  that :  The  right  to 
water  flowing  through  an  artificial  water- 
course constructed  on  a  man's  own 
land,  and  passing  by  his  neighbour's 
land,  does  not  rest  on  the  same  principle 
as  that  of  water  flowing  in  a  natural 
channel  by  another  man's  land.  I  take 
the  statement  of  the  principle  from  Baron 
Parke  in  Greatrex  v.  Haytoard^i  "The 
right  of  the  party  to  an  artificial  water- 
course, as  against  the  party  creating  it, 
must  depend  upon  the  character  of  the 
watercourse,  and  the  circumstances  under 
which  it  was  created."  Applying  that  to 
the  present  case  by  the  light  of  Birming- 
ham, Dudley,  and  District  Banking  Co,  v. 
Boss,"^  it  appears  to  me  that  what  I  have 
to  consider  is  whether,  having  regard  to 
the  fact  that  this  is  an  artificial  water- 
course through  the  defendant's  land, 
rendering  repairs  necessary  fix)m  time  to 
time,  made  solely  for  the  use  of  the  mill, 
and  used  entirely  for  mill  purposes,  I  can 
infer  that  there  was  an  intention  to 
grant  the  right  to  compel  the  miller  to 
continue  to  send  down  the  water  whether 
he  wanted  it  or  whether  he  did  not, 
although  he  might  have  given  up  the 
mill  altogether,  and  although    it  might 
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not  be  worth  his  while  to  keep  the 
pond  watertight.  Am  I,  in  short,  to  infer 
from  these  &cts  that  the.  grant  of  the 
orchard  conferred  any  such  right  ? 

If  I  were  regarding  this  problem  as 
raising  a  question  of  prescription,  I  should 
have  to  consider  whether  the  artificial 
watercourse  had  been  made  for  a  tem- 
porary purpose  or  not ;  and  I  think  tliat 
such  consideration  is  relevant  to  the 
present  question.  Counsel  for  the  plaintiff 
accordingly  have  pressed  upon  me  that 
this  mill-race  was  not  made  for  a  tem- 
porary purpose.  That  depends  on  the 
meaning  of  the  word  "  temporary,"  Ark- 
wright  V.  Gell^  was  a  case  of  water 
pumped  from  mines,  and  flowing  over 
another  man's  land.  That  had  gone  on 
for  over  sixty  years.  "Temporary," 
therefore,  does  not  mean  merely  that  a 
thing  happens  to  last  in  fact  for  only  a 
few  years ;  but  to  my  mind  it  means  that 
the  thing  may,  within  the  reasonable  con- 
templation of  the  parties,  come  to  an  end 
some  day,  and  is  not  m^ant  to  be  equiva- 
lent to  a  grant  in  fee.  For  example,  if  a 
man  pump  water  from  his  mines  for  the 
purpose  of  draining  them,  that  is  "  tem- 
porary "  in  the  sense  that  it  is  limited  by 
the  working  of  the  mines.  If  a  man 
make  through  his  own  land  a  duct  leading 
water  to  his  millpond  for  the  use  of  his 
own  mill — that,  to  my  mind,  is  ''tem- 
porary "  in  the  sense  that  it  is  limited  to 
the  period  for  which  he  uses  the  mill.  In 
both  cases,  in  my  judgment,  the  purpose 
18  "temporary"  within  the  meaning  of 
the  authorities.  It  is  not  meant  to  be  a 
new  formation,  an  alteration  of  the  face 
Qf  nature,  to  remain  in  perpetuum — but  it 
is  an  alteration  temporary  in  the  sense 
that  it  is  for  the  purpose  of,  and  co- 
extensive with,  the  carrying  on  of  a  par- 
ticular business — in  this  case  the  business 
of  a  miller.  I  think,  therefore,  that  this 
mill-race  and  pond,  within  the  authorities, 
were  constructed  for  the  purposes  of  a 
temporary  business. 

There  is  this  point,  however,  further  to 
be  considered.  Counsel  for  the  plaintiff 
argued  that  this  case  is  to  be  distinguished 
from  the  case  of  water  pumped  over 
another  man's  land,  because  this  water 
does  not  flow  on  the  plaintiff's  land  at  al), 
l^ut.ab^ts  on  it.     To  my  mind,  that  is  a 


distinction  which  is  against  the  plaintiff. 
One  can  well  understand  that  the  Court 
might  the  more  readily  presume  an  agree- 
ment between  the  parties  if  the  one  of  them 
pumped  water  out  of  his  own  land  for  his 
own  convenience,  and  the  other  accepted 
it  and  allowed  it  to  run  over  his  land  for 
his  own  convenience.     If  there  were  any 
evidence  tending  to  shew  it,  one  could 
more  readily  come  to  the  conclusion  that 
there  was  an  arrangement  that  the  flow 
of  the  water  should  be  for  the  mutual 
benefit  of  both.      But  no  such  considera- 
tion arises  when  you  simply  have  the 
water  brought  by  a  man  entirely  on  his 
own  land,  and  not  in  any  way  going  over 
the  land  of  his  neighbour.   In  such  a  case 
nothing   moves  from  the  neighbour  by 
way  of  consideration.      This  is  pointed 
out  by  Chief  Baron  Palles  in  M^Evoy  v. 
GretU  Northern  Railway  ®  :  "It  is  settled 
law  that  the  rights  to  the  water  flowing 
in  an  artificial  watercourse  constructed  by 
a  particular  person  upon  his  own  land 
and  for  his  own  benefit  are  not  regulated 
by  the  law  applicable  to  natural  water- 
courses, but  are  to  be  ascertained  by  a 
view    of    the    purpose     for    which    the 
original  structure  was  built."    The  Chief 
Baron  then  refers  to  the  various  English 
authorities  aud  to  one   Irish  case,  and 
continues :     "  I  .  .  .  .   hold  that,  as    a 
general  rule,    circumstances    which    are 
sufficient  to  create  an  easement  in  favour 
of  a  particular  person,  do  not  necessarily 
subject  the  land  of  that  person  to  the 
servitude  of  continuing  to  maintain  in 
existence,  for  the  benefit  of  the  servient 
tenement,  the  works  constructed  by  him 
for  the  purposes  only  of  that  easement. 
In  other  words,  the  existence  of  an  ease- 
ment does  not  carry  with  it  any  presump- 
tion of  the  creation   or  existence  of  a 
counter-easement  in  the    owner    of  the 
servient  tenement  against  the  owner  of 
the  dominant  tenement.     Certain  circum- 
stances may  give  rise  to  such  counter 
easement.     The  circumstance  that  part  of 
the  works  executed  on  the  lands  of  another 
ip:e  such  as  to  require  the  consent  of  the 
owner  of  the  servient  tenement  may  in 
certain    circumstances    tend    to    do    so, 
especially  in  cases  in  which  the  easement 
has  been  acquired  by  prescription,  and  in 
which  the  circumstances  of  the  original 
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structure,  or  its  subsequent  use,  indicate 
an  intention  that  it  was  constructed  for 
the  benefit  of  both'tenements.  But  no  case 
of  this  exceptional  class  has  any  applica- 
tion to  the  present;  for  here  all  the 
works  were  on  the  defendant's  own  land  : 
the  consent  of  those  from  whom  the 
plaintifiT  claims  was  not  necessary  for 
their  legality;  and  the  only  inference 
capable  of  being  drawn  is,  as  I  have 
already  said,  that  they  were  constructed 
for  the  sole  benefit  of  the  railway  com- 
pany." 

I  cannot,  therefore,  draw  any  presump- 
tion, from  the  &ct  that  the  water  abuts  on 
the  plaintiff's  land,  that  the  water  was  in- 
tended to  be  for  his  benefit  and  not  for 
the  sole  benefit  of  the  mill,  in  order  to 
work  which  the  water  was  originally 
diverted.  I  hold,  accordingly,  that  no 
right  has  been  shewn  to  compel  the  con- 
tinuance of  the  flow  of  water,  and  I 
pause  here  to  point  out  the  very  serious 
consequences  that  would  result  from  my 
holding  the  contrary.  In  the  first  place, 
to  do  so  would  impose  upon  the  miller  the 
burden  of  having  to  keep  in  repair  the 
hatch  at  the  point  where  the  duct  quits 
the  natural  stream,  and  of  having  to  keep 
a  man  to  let  it  up  or  down — ^because  he 
certainly  would  not  be  safe  in  always 
keeping  it  up  whether  he  wanted  the 
water  for  his  mill  or  not,  thus  running  the 
risk  of  its  being  lost  in  transit,  to  the 
detriment  of  the  lower  riparian  proprietors. 
Moreover,  it  would  certainly  entail  on 
him  the  liability  of  keeping  in  repair 
the  whole  length  of  the  duct,  the  whole 
bottom  of  the  millpond,  and  the  other 
works  which  lie  between  the  millpond  and 
the  returning  point  of  the  water  into  the 
Castroggy  Brook,  because  he  is  liable  to 
the  lower  riparian  owners,  in  diverting 
the  water  from  its  natural  course, 
to  return  it  to  them  without  undue 
diminution,  whereby  they  might  suffer 
loss.  If  he  allowed  the  millpond  to  get 
out  of  repair  so  that  the  water  escaped,  he 
would  be  answerable  to  riparian  pro- 
prietors lower  down.  If,  again,  the 
plaintiff  had  the  right  that  he  ckims,  I  do 
not  see  how  he  could  prevent  his  cattle 
trampling,  to  some  extent,  on  the  puddled 
bottom  of  the  millpond  in  order  to  drink. 
It  would  be  exceedingly  difficult,  without 


fencing  off  so  as  to  prewnt  their  drinking 
from  the  pond  altogether;  and  there 
would  be  the  continued  risk  of  some 
leakage  being  caused  by  such  trampling ; 
and  the  servitude  that  I  should  be  im- 
posing on  the  defendant  would  be  of  a 
very  onerous  nature.  It  seems  to  me  to  be 
inconceivable  that  any  such  burden  could 
have  been  intended  to  have  been  under- 
taken by  the  vendors  at  the  date  when 
they  made  the  grant  to  the  plaintiff— a 
grant  which  contains  no  express  reference 
to  the  water  at  all,  and  which  admittedly 
can  only  have  imposed  the  burden,  if  it 
imposed  it  at  all,  by  virtue  of  implication 
of  law  and  of  the  statutory  provisions  of  the 
Conveyancing  Act,  1881.  It  seems  to  me 
inconceivable  that  the  vendors  could  have 
intended  to  undertake  any  such  burden ; 
and  perhaps  from  this  point  of  view  there 
may  be  something  in  the  &ct  that  they 
were  trustees.  It  certainly  would  have 
been  a  most  extraordinary  liabDity  for 
them  to  impose  on  their  trust  estate — 
namely,  the  burden  of  keeping  this  mill- 
pond and  duct  in  proper  repair. 

Then  it  is  said — and  as  regards  this 
point  I  should  have  been  glad  if  I  could 
have  seen  my  way  to  help  the  plaintiff- 
it  is  said,  assuming  that  there  is  no  right 
to  have  the  water  continue  to  flow,  there 
is  still  the  right  to  take  water  if^  and 
when,  it  shall  be  there.  To  my  mind,  that 
is  a  right  which  is  inconsistent  with  the 
very  idea  of  the  nature  of  an  easement.  An 
easement,  as  stated  by  Lord  Coke,  taking 
his  definition  from  the  common  law  and 
quoting  BracUm^  must  be^'neo  pervm, 
nee  clam,  nee  precario"  What  is  "  pre- 
carious''?— that  which  depends  not  on 
right,  but  on  the  will  of  another  person. 
As  Bracton  (lib.  iii.  fol.  221a)  puts 
it :  '*  Si  autem  [eeieind]  preeario  fuerU 
et  de  gratia^  qua  temptetive  revoeari 
poseU  et  intempestivej  ex  longo  tempore 
non  acquiritur  jtuJ*  That  is  to  say,  if 
a  man  caii  *'  tempestive "  or  '*  ifUempet' 
tive  " — whether  the  claimant  of  the  ease- 
ment like  it,  or  whether  he  does  not — put 
a  stop  to  it,  then  there  is  no  easement^ 
because  it  negatives  the  idea  of  right 
altogether.  The  right  in  this  case  to  have 
the  water  flow  I  have  already  negatived. 
How  then  can  the  defendant  claim  any 
right  to  the  water  which  may  happen  to  be 
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in  the  pond  at  any  particular  moment,  if 
he  has  no  right  to  compel  a  oontinaouR  flow 
to  be  sent  down  to  him  ?  So  fiir  as  I  know, 
this  particular  point  has  not  arisen  pre- 
yiouely,  except  so  far  as  it  is  determined 
in  certain  Irish  cases.  It  is  touched 
on,  for  instance,  in  Hanna  v.  PoUocky^ 
and  there  is  a  passage  in  the  judgment  of 
Lord  Justice  Fitzgibbon  which  seems  to 
me  to  be  material  on  this  subject :  ''The 
whole  doctrine  of  presumed  grant  rests 
upon  the  desire  of  the  law  to  create  a  legal 
foundation  for  the  loug-continued  eujoj- 
ment,  aa  of  right,  of  advantages  which  are 
prima  faeie  inexplicable  in  the  absence  of 
legal  title.  In  cases  such  as  this,  where 
the  grant  is  admittedly  a  Action,  it  is  all 
the  more  incumbent  on  the  Judge  to  see, 
before  the  question  is  left  to  the  jury,  that 
the  circumstances  and  character  of  the 
user  import  that  it  has  been  '  <u  of  right  J 
It  appears  to  me,  in  the  present  case,  that 
the  evidence  is  inconsistent  with  right, 
and  that  the  user  is  consistent  only  with 
permission  to  enjoy  what  the  supposed 
grantor  did  not  want,  if  and  so  long  as 
that  user  might  be  consistent  with  the 
rights  of  third  parties,  and  also  with  the 
grantor's  right  to  use  his  own  property 
from  time  to  time  in  a  reasonable  manner. 
Such  a  user  never  could  have  been  as  of 
right  in  its  inception ;  it  could  never 
acquire  during  its  continuance  any 'higher 
than  a  permissive  character,  and  it  there- 
fore never  could  be,  or  become,  a  founda- 
tion for  the  presumption  of  a  grant." 
Lord  Justice  Walker  uses  words  to  the 
same  effect.  That,  to  my  mind,  is  a  very 
clear  exposition  of  the  law,  and  accords 
with  my  own  view  that  you  cannot  create 
a  new  burden  which  is  something  short  of 
an  easement,  and  which  is,  so  far  as  I 
know,  hitherto  unknown  to  the  law — that 
is  to  say,  an  easement  which  shall  be  neo 
per  vim,  nee  clam,  sed  precario.  To  my 
mind  there  is  no  such  right  known  to  the 
law. 

But  then  counsel  for  the  plaintiff  say 
that  the  Conveyancing  Act,  1881,  con- 
tains divers  other  words — for  example, 
besides  "  waters  "  and  "  watercourses," 
"liberties,  privileges,  easements,  rights, 
and  advantages  whatsoever"  enjoyed  with 
the  land.  The  words  are  satisfied  by 
giving  the  plaintiff  that  which  really  was 


enjoyed  with  the  land — namely,  what  Lord 
Justice  Fitzgibbon  calls,  in  the  passage 
that  I  have  just  read,  the  permissive  user, 
so  long  as  the  miller  did  not  choose  to  stop 
it.  That  advantage  he  gets ;  but  to  say  that 
these  words  create  any  new  right  hitherto 
unknown  to  the  law  is  what  I  have  never 
before  heard  suggested,  and  I  certainly  am 
not  going  to  be  the  first  to  hold.  If 
the  right  is  not  one  which  is  known  to 
the  law,  it  appears  to  me  that  it  cannot 
pass  under  the  general  words  implied  by 
section  6  of  the  Conveyancing  Act,  1881. 

The  only  other  point  I  think  I  need 
refer  to  is  this — counsel  for  the  plain- 
tiff relied  on  Watte  v.  Keleon.^^  Of 
course,  I  should  follow  that  case  if  it 
were  a  decision  in  point;  but,  to  my 
mind,  it  has  really  nothing  whatever 
to  do  with  the  present  case,  because  the 
whole  of  the  basis  on  which  I  rest  my 
judgment  was  absent  in  Watte  y.  KdeonS^ 
There  was  no  question  in  that  case  of  an 
artificial  watercourse  having  been  made 
for  one  property  only.  The  artificial 
watercourse  in  that  case,  on  the  contrary, 
had  been  made  for  the  express  purpose  of 
providing  both  the  properties  with  water. 
The  question  that  arises  here  was  never 
argued  there  at  all — the  point  did  not 
arise ;  the  only  point  argued  there  was 
whether,  admitting  that  there  was  no 
easement  in  the  proper  sense  of  the  law, 
but  something  which  would  by  its  nature 
have  been  an  easement  if  there  had  not 
been  common  ownership — whether  that 
something  passed  by  the  grant,  and  it  was 
held  that  it  did. 

In  the  present  case  that  is  entirely 
excluded,  because  I  hold  that  there  is  no 
easement  which  could  pass  by  prescription 
in  the  present  case  by  reason  of  the  nature 
of  the  works. 

The  result  is  that  the  plaintiff's  case 
wholly  fails,  and  I  must  dismiss  it  with 
costs. 


Solicitors — ThomaH  White  k.  Sons,  agents  for 
J.  C.  Llewellia,  Newport,  Men.,  for  the  plain- 
titf  ;  Warriner  &  Co.,  agents  for  Davis,  Lloyds 
k  Wilson,  Newport,  Mon.,  for  the  defendant. 
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Barrister-at'Layv. 
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May  22,  23. 


CLUTTBRBUCE,  In  re ; 

VELLOWBS  V,   FELLOWES. 


WiU — Fartial  Accumtdatton  of  Income 
of  Property — Direction  cU  End  of  Ten 
Years  to  Invest  Accumidations  in  Pur- 
chase of  Real  Estate^*^  Land  " — Interpre- 
tation Act,  1889  (52  d:  53  Vid,  c.  63),  *.  3 
— AccumulaUons  Act,  1892  (55  d-  56  Vict, 
c.  58),  8.  1. 

The  word  "  land  "  in  the  Accamulations 
Act,  1892,  s,  I,  when  read  in  conjunction 
with  the  Interpretation  Act,  1889,  s.  8, 
incliLdes  incorporeal  as  well  as  corporeal 
hereditaments, 

Conseqicently  a  direction  in  a  will  to 
accumulate  the  rents  and  anntuil  income  of 
a  mining  property  for  ten  years  and  at  the 
expiration  of  that  time  to  invest  the  accu- 
mulations in  the  purchase  of  "  real  estate  " 
is  a  direction  to  a^umtdate  "far  the  pur- 
chase of  land  only"  within  the  Act  of 
1892,  and,  there  being  no  minor  in  exist- 
ence who,  if  of  fall  age,  would  he  entitled 
to  receive  Qie  rents  and  income  so  directed 
to  be  accumulated,  is  void. 

Supposed  dictum  of  Chitty,  J.,  in 
Danson,  In  re;  Bell  v.  Danson  (13  R. 
633),  disclosed  and  disapproved, 

Thomas  Clutterbuck,  by  his  will  dated 
April  22,  1893,  after  appointing  the 
plaintiffs  his  executors  and  trustees,  de- 
vised, amongst  other  devises  and  bequests, 
bis  mining  property  unto  and  to  the  use 
of  his  trustees  upon  trust  out  of  the 
income  arising  therefrom  to  pay  certain 
charges  therein  mentioned  and  subject 
thereto  "upon  trust  to  invest  in  the 
parliamentary  stocks  or  funds  of  the 
United  Kingdom  the  rents  and  annual 
income  of  my  mining  property  for  the 
period  of  ten  years  computed  from  my 
death  and  during  that  period  to  pay  the 
income  arising  from  such  investments  to 
my  nephew  Algernon  Barlow  And  I  direct 
that  at  the  expiration  of  that  period  the 
whole  of  such  investments  be  transferred 
or  paid  to  my  nephew  Algernon  Barlow 
if  he  be  living  but  if  he  be  dead  at  such 
expiration  then  the  same  shall  be  invested 
in  the  purchase  of  real  estate  so  as  to  go 
along  with  my  estate  at  Whittle     And 


subject  to  the  aforesaid  trusts  I  direct 
that  my  mining  property  shall  be  held 
upon  trust  for  my  said  nephew  Algernon 
Barlow  for  his  life  with  remainder  upon 
trust  for  his  first  and  other  sons  successively 
according  to  seniority  in  tail  with  re- 
mainder upon  trust  for  his  first  and  other 
daughters  respectively  in  tail  with  re- 
mainder upon  trust  for  my  own  right 
heirs."  The  testator  devised  his  freehold 
estate  at  Whittle  to  the  use  of  Algernon 
Barlow  for  his  life  without  impeachment 
of  waste,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainder  to  his 
first  and  other  daughters  in  tail,  with  re- 
mainder to  the  testator's  own  right  heirs. 

The  testator  died  in  June,  1900. 
Algernon  Barlow  was  now  living,  and 
was  a  defendant.  He  had  one  daughter, 
Essex  Eleanor  Barlow,  an  infant  seven 
years  of  age,  who  was  also  a  defendant. 

The  defendant  Algernon  Barlow  claimed 
to  be  immediately  entitled  to  receive  the 
rents  of  the  mining  property  directed  to 
be  accumulated,  on  the  ground  that  he 
was  tenant  for  life,  subject  only  to  the 
trust  for  accumulation,  and  that  in  the 
event  of  his  death  before  the  expiration 
of  the  period  of  accumulation,  such  aocn- 
mulation  was  **  for  the  purchase  of  land 
only,"  and  was  void  under  the  Accumula- 
tions Act,  1892,^  and  that  in  the  event 
of  his  surviving  the  period  of  accumula- 
tion it  was  an  accumulation  merely  for 
his  own  benefit. 

Amongst  other  questions  raised  by  this 
originating  summons  was  the  question 
whether  the  trust  for  the  accumulation  of 
the  income  of  the  testator's  mining  pro- 
perty was  valid  to  any  and  what  extent. 

Eastwick,  for  the  plaintiffs,  the  trustees 
of  the  will. 

(1)  The  Accumulations  Act,  1892.  provides: 
Section  1 :  "  No  person  shall,  after  the  passing 
of  this  Act,  settle  or  dispose  of  any  propertj  in 
such  manner  that  the  rents,  issues,  profits  or 
income  thereof  shall  be  wholly  or  partially 
accumulated  for  the  purchase  of  land  only,  for 
any  longer  period  than  during  the  minority  or 
respective  minorities  of  any  person  or  persons 
who  under  the  uses  or  trusts  uf  the  instrument 
directing  such  accumulation  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  receive  the 
rents,  issues,  profits,  or  income  so  directed  to  be 
accumulated." 
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Dauney^  for  the  defendant  Essex 
lEleanor  Barlow. — The  question  turns  upon 
the  construction  of  the  words  "  for  the  pur- 
chase of  land  only  "  in  the  Accumulations 
Act,  1892.  The  "real  estate"  directed 
by  the  testator  to  be  purchased  with  the 
investments  need  not  of  necessity  be 
"  land."  The  word  "  land,"  as  defined  by 
the  Interpretation  Act,  1889,  s.  3,^  means 
corporeal  hereditaments — Danson,  In  re  ; 
BeU  V.  Danson  [1895].^  Reading  that  defi- 
nition into  the  Accumulations  Act,  1892,^ 
it  follows  that  the  dii*ection  to  invest  the 
accumulations  in  the  purchase  of  real 
estate  is  not  within  that  Act,  and  conse- 
quently is  not  void,  inasmuch  as  such  real 
estate  might  consist  of  incorporeal  here- 
ditaments. 

LeveU,  K,C.,  and  A.  Z.  EUia^  for  the 
defendant  Algernon  Barlow. — The  direc- 
tion to  accumulate  for  the  purchase  of 
real  estate  is  a  direction  to  accumulate 
"  for  the  purchase  of  land  only "  within 
the  Act  of  1892,1  and  is  void.  The  word 
"  hereditaments "  in  the  Interpretation 
Act,  1889,  6.  3,  is  a  most  comprehensive 
expression  and  includes  not  only  lands 
and  tenements,  but  whatever  is  capable  of 
being  inherited,  whether  corporeal  or  in- 
corporeal. The  only  authority  for  con- 
fining the  expression  "  hereditaments,"  as 
used  in  the  Act  of  1889,  to  corporeal 
hereditaments  is  the  dictum  of  Chitty,  J., 
in  DansoThj  In  re}  From  the  context  it 
would  seem  that  that  diotum  was  a  slip  in 
the  report.  It  was  not  necessary  to  the 
decision  in  that  case. 

Dauney,  in  reply. 

EotodmyX.C,  and  C.  Gurdon;  T,  H. 
Caraan,  JT.C.,  and  H.  S,  Ford;  Borthwick 
and  A.  F,  Peterson,  for  other  parties  to 
the  action,  took  no  part  in  the  argument 
of  this  question. 

Btrne,  J. — The  question  in  this  case 
turns  upon  the  true  construction  to  be 
placed  upon  section  1  of  the  Accumula- 
tions Act,  1892.  The  testator  devised  his 
mining  property  upon  trust  after  paying 
certain  charges  to  invest  the  rents  and 

(2)  The  Interpretation  Act,  1889,  enacts  by 
•ection  3 :  »*  The  expression  •  land '  shall  include 
messuages,  tenements,  and  hereditaments, 
booses,  and  buildings  of  any  tenure." 

(3)  13  R.  633. 


annual  income  thereof  in  the  parlia- 
mentary stocks  or  funds  of  the  United 
Kingdom  for  the  period  of  ten  years,  to 
be  computed  from  his  death,  and  during 
that  period  to  pay  the  interest  arising 
from  such  investments  to  his  nephew 
Algernon  Barlow.  That  is  therefore  a 
partial  accumulation  that  is  directed. 
Then  the  testator  directs  "that  at  the 
expiration  of  that  period  the  whole  of 
such  investments  be  transferred  or  paid  to 
my  nephew  Algernon  Barlow  if  he  be 
living,  but  if  he  be  dead  at  such  expira- 
tion then  the  same  shall  be  invested  in 
the  purchase  of  real  estate  so  as  to  go 
along  with  my  estate  at  Whittle."  There 
is  in  the  case  before  me  no  minor  in 
existence,  who  if  of  full  age  would  be 
entitled  to  receive  the  rentiS,  issues,  and 
profits  so  directed  to  be  accumulated,  and 
the  question  is  whether,  inasmuch  as  there 
is  a  direction  to  invest  in  the  purchase  of 
"  real  estate,"  that  direction  comes  within 
the  vice  hit  at  by  the  Accumulations  Act.^ 

In  order  to  ascertain  the  meaning  of 
the  words  "  for  the  purchase  of  land  only," 
we  must  have  recourse  to  section  3  of  the 
Interpretation  Act,  1889,  to  find  out 
what  is  the  true  meaning  of  "  land,"  be- 
cause, unless  a  contrary  intention  appears, 
the  word  "  land  "  will  have  the  meaning 
attributed  to  it  by  that  Act.  It  is  argued 
that  the  real  estate,  which  by  the  wOl 
is  directed  to  be  purchased,  need  not 
necessarily  be  land.  It  need  not  neces- 
sarily be  land  in  the  ordinary  sense  of  the 
word  "  land."  The  question  is,  whether 
you  can  find  any  "  real  estate  "  which  is 
not  a  messuage,  tenement,  or  heredita- 
ment, house,  or  building  of  some  tenure 
or  other.  Counsel  for  the  infant  ad- 
mitted that  he  could  not  point  out  any- 
thing that  would  be  real  estate,  and 
would  not  be  covered  by  those  words.  He 
could  point  out  certain  real  estate  which 
is  not  "  land  "  in  the  ordinary  sense,  but 
none  that  is  not "  land  "  within  the  exclu- 
sive meaning  to  be  given  to  the  expression 
"land"  by  virtue  of  the  Interpretation 
Act. 

One  difficulty  has  arisen  in  consequence 
of  a  supposed  observation  of  the  Judge 
in  a  case  of  Daneon^  In  ref  decided  by 
Lord  Justice  Chitty  when  Mr.  Justice 
Chitty,  where  he  is  reported  as  saying, 
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''It  is  not  in  my  view  possible  to  say 
that  the  terms  used  in  the  Act  of  1889 
import  'money  to  be  laid  out  in  purchase 
of  land ' :  that  could  only  be  effected  by 
an  express  definition  clause.  'Land/ 
therefore,  in  the  definition  of  the  Inter- 
pretation Act,  means  '  corporeal  heredita- 
ments.' That  definition  I  read  into  the 
Act  now  before  me,  whose  words  I  con- 
sequently find  to  mean  that  which  they 
would  naturally  at  first  sight  appear  to 
mean."  The  expression  was  not  neces- 
sary for  the  determination  of  the  case, 
because,  as  was  pointed  out  by  the  learned 
Judge  there,  you  might  have  a  permanent 
investment  in  Consols  by  virtue  of  the 
provisions  of  the  Settled  Land  Act,  1882, 
and  the  decision  would  be  just  as  good  if 
the  Judge  had  said  it  meant  corporeal  or 
incorporeal  hereditaments.  I  think  it 
would  be  too  strong  to  import  into  the 
report  of  this  judgment  the  meaning 
sought  to  be  put  on  it — namely,  that  land 
within  the  meaning  of  the  Accumulations 
Act,  1892,  must  mean  corporeal  heredita- 
ments. The  judgment  was  not  corrected 
by  the  Judge,  and  I  thiok  there  must  be 
a  slip  in  the  report.  Under  these  circum- 
stances I  think  that  the  direction  to  lay 
out  the  investments  at  the  expiration  of 
ten  years,  if  Algernon  Barlow  be  then  dead, 
in  the  purchase  of  real  estate  is  bad.  The 
result  is  that  in  any  event  Algernon 
Barlow  takes  the  rents  so  directed  to  be 
accumulated. 


Solicitors— Pontifex,  Hewitt  &  Pitt,  agents  for 
Nevinson  &  Barlow,  Malveru  ;  Black  k,  Moss ; 
Oldman,  Clabbnrn  &  Co.,  agents  for  J.  Wilson 
Gilbert  &  Co.,  Norwich ;  Hardisty,  Bhoden  & 
Hardisty. 

[Reported  hy  W.  A,  G.  Woods,  Etq.y 
Ba/rriiter'aULarc, 


BWICH,  J. ") 

1901.        V 
1,2,15.) 


BXLLEBBT  V.  BOWLAITD 
AND  MABWOOD's  STEAM- 
SHIP CO. 


KXKBWICH,  J. 
1901. 

May 

Company  —  Voluntary  Surrender  of 
Partly  Paid  Shares — Rdeaae  from  Lia- 
hUiiy — UUra  Vires — Suooessful  Company 
— Restoration  to  Register — Equity — Com- 
panies Acty  1862  (25  dk  26  Via.  e.  89), 
«.  35. 

A  surrender  of  partly  paid-up  skares  to 
a  company^  although  voluntarily  made  for 
the  h^fU  of  the  company^  willj  iffoUowei 
by  a  release  of  the  shareholder's  liability  for 
the  amount  remaining  unpaid  on  the 
shares f  constitute  in  effect  a  purchase  by  the 
company  of  those  squires  at  the  price  of 
discharging  the  shareholder  from  such 
liability^  and  consequently  wiU  be  ultra 
vires  of  the  company,  and  bad  within 
Trevor  v,  Whitworth  (57  L.  J.  Ch.28; 
12  App.  Cas.  409).  But  although  such 
surrender  is  bad,  the  Court  will  not,  t»  the 
exercise  of  its  discretionary  power  under 
section  35  of  the  Companies  Act,  1862, 
rectify  the  register  by  restoring  thereto  the 
name  of  the  shareholder  in  respect  of  tk» 
surrendered  shares,  and  so  enable  the  share- 
holder after  the  lapse  of  seven  years  to  share 
in  the  profits  of  the  company,  unless  he  can 
satisfy  the  Court  that  there  is  an  equity  tn 
his  favour  to  disturb  the  existing  state  of 
things. 

Semble,  since  Trevor  v.  Whitworth 
(57  L.  J.  Ch.  28;  12  App.  Gas.  409) 
iSnell's  Case  (L.  R.  5  Ch.  22)  is  no  longer 
law. 

Action. 

The  defendant  company  was  incorpo- 
rated in  May,  1890,  with  the  object  of 
acquiring  steamships  and  other  vessels, 
and  of  carrying  on  the  business  of  ship- 
owners. The  capital  of  the  companj  was 
275,000^.,  divided  into  25,000  shares  of 
III,  each,  on  which  10^.  per  share  had 
been  paid  up.  The  articles  of  asso- 
ciation of  the  company  provided  by 
article  37  as  follows :  "  The  directors  may 
accept  from  any  member,  on  such  terms 
and  conditions  as  shall  be  agreed,  the 
surrender  of  his  shares,  or  stock,  or  any 
part  thereof." 

In    July,    1893,  the   plaintiffs,   John 
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Bellerby,  James  Sharphouse  Moss,  and 
Christopher  Marwood,  together  with 
William  Wright  and  John  Rowland  (both 
since  deceased),  all  of  whom  were  the  then 
directors  of  the  company,  by  deed-poll 
voluntarily  surrendered  eighty-three 
shares  each  in  the  defendant  company,  on 
which  shares  all  but  II,  had  been  paid  up, 
in  order  to  make  good  to  the  company  a 
loss  of  over  4,000/.,  which  the  company 
had  incurred  in  respect  of  the  sale  of  one 
of  its  steamers  owing  to  the  depressed 
condition  of  the  shipping  trade,  bat  which 
loss  the  directors  were  under  no  legal 
liability  to  make  good.  The  surrender  of 
the  shares  was  duly  accepted  by  resolu- 
tions of  the  board  of  directors,  and  the 
certificates  of  the  shares  were  cancelled. 

From  July,  1893,  down  to  the  issue  of 
the  writ  in  this  action  on  November  13, 
1900,  the  company  had  been  carried  on 
successfully,  and  dividends  which  amounted 
in  the  aggregate  to  5/.  5<.  3d.  per  share, 
had  been  regularly  paid  three  times  a 
year  in  respect  of  the  shares  in  the  com- 
pany, other  than  the  surrendered  shares, 
with  which  the  company  had  never  pur- 
ported to  deal. 

William  Wright  died  on  April  25, 
1899,  and  the  plaintiffs  Kate  Wright  and 
George  Buchanan  were  his  executors. 
John  Rowland  died  on  September  3, 
1899,  and  the  plaintiffs  Christopher 
Marwood  Lewis,  Stephen  Edwardes 
Trousdale,  and  Robert  Elliott  Pannett 
were  his  executors. 

The  plaintifis  subsequently  became 
desirous  of  participating  in  the  prosperity 
of  the  defendant  company  in  respect  of 
the  surrendered  shares,  and  at  an  informal 
meeting  of  a  large  number  of  the  share- 
holders on  October  10,  1900,  the  sugges- 
tion that  the  plaintiffs  should  be  restored 
to  the  register  was  unanimously  approved. 
The  plaintiffs  accordingly  commenced  this 
action  against  the  company,  claiming — 
First,  a  declaration  that  the  surrender  of 
the  shares  and  the  acceptance  thereof  by 
the  defendant  company  were  ultra  vtres 
of  the  company;  secondly,  to  have  the 
deed-poll  set  aside  and  cancelled ;  thirdly, 
payments  of  all  dividends  in  respect  of  the 
said  share  since  June,  1893 ;  and  fourthly, 
that  the  register  of  the  defendant  com- 
pany might  be  rectified  accordingly. 
Vol.  70.— Chang. 


<  The  plaintiffs  alleged  that  the  directors 
surrendered  the  shares  under  the  belief 
and  with  the  intention  that  the  shares 
should  be  surrendered  to  and  become 
vested  in  the  company,  and  that  the 
directors  should  in  no  way  remain  liable 
for  the  sum  of  IZ.  per  sh^  at  that  time 
remaining  unpaid. 

The  claim  for  payment  of  the  arrears  of 
dividends  in  respect  of  the  surrendered 
shares  was  abandoned  by  the  plaintiffs 
before  the  hearing. 

P.  0.  La.wrence^  K,C,<,  and  Eustace 
Smith,  for  the  plaintiffs. — This  surrender 
was  u^a  vires  of  the  company  because 
it  amounted  to  a  reduction  of  its  capital. 
There  are  two  classes  of  cases  in  which  a 
surrender  is  valid — namely,  where  the 
company  is  in  a  position  to  forfeit  the 
shares,  and  where  a  surrender  is  made  for 
the  purposes  of  the  shares  being  cancelled 
and  of  issuing  in  exchange  for  them,  bona 
fide,  an  equivalent  amount  of  new  shares 
— Teaadale'e  Case  [1873]  ^  and  Eiohbaum 
V.  City  of  Chicago  Grain  Elevators  [l89l].* 
There  is  no  diminution  of  capital  involved 
in  either  of  those  classes,  but  the  trans- 
action in  this  case  does  involve  a  diminu- 
tion of  capital  within  the  principles  of  the 
decisions  in  Dronfield  Silkstone  Coal  Co., 
In  re  [isso],'  and  Trevor  v.  Whitioorth 
[l8S7].^  That  being  so,  the  surrender 
was  tUtra  vires  of  the  company.  Further, 
if  on  the  one  hand  the  release  of  the 
liability  in  respect  of  the  uncalled  capital 
was  good,  then  this  transaction  was  in 
effect  a  purchase  of  the  shares  by  the  com- 
pany and  accordingly  tUtra  vires ;  but  on, 
the  other  hand,  if  it  was  bad,  then  the 
real  transaction  has  not  been  carried  out ; 
for  if  the  company  were  wound  up,  the 
liquidator  could  recover  that  amount  from 
the  plaintiffs,  and  accordingly  in  either 
event  they  are  entitled  to  restitution,  and 
no  injustice  will  in  the  circumstances  be 
done  to  any  one  by  the  restoration  of  their 
names  to  the  register  in  respect  of  the^e 
shares. 

Warrington,  K.C.y  and  E.  E.  Wright, 
for    the    company. — Except   where    the 

(1)  43  L.  J.  Ch.  678  ;  L.  R.  9  Ch.  64. 

(2)  61  L.  J.  Ch.  28  ;  [1891]  3  Gb.  469. 

(3)  50  L.  J.  Ch.  387 ;  17  Ch.  D.  76. 

(4)  67  L.  J.  Ch.  28 ;  12  App.  Cas.  409 
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Burrender  takes  the  form  of  a  purchase, 
there  is  no  decision  that  a  surrender  jmtm 
is  invalid,  but  there  are  decisions  in  which 
surrenders  of  shares  have  been  held  to  be 
valid  both  in  cases  where  there  is  a  release 
of  the  liability  and  in  cases  where  there 
has  been  no  such  release ;  therefore  the 
argument  that  because  the  surrender  in- 
volves a  reduction  of  capital,  it  is  there- 
fore uUra  vires  of  the  company,  is  unsound. 
Every  surrender,  in  one  sense,  involves  a 
reduction  of  capital.  Assuming  that  a 
company  has  power  by  its  articles  to 
accept  a  surrender  of  shares,  then  the 
validity  of  the  surrender  depends  upon 
its  bona  files,  and  not  upon  the  question 
whether  it  involves  a  reduction  of  capital 
or  not.  There  are  actual  decisions  affirm- 
ing the  validity  of  surrenders.  In  Eich- 
baumv.  City  of  Chicago  Grain  Elevators^ 
there  was  a  plain  surrender  of  shares  with 
a  release  of  the  liability  so  far  as  those 
shares  were  concerned.  That  case  deals 
with  the  decision  in  TeasdMs  Case  *  and 
the  earlier  cases  upon  which  that  decision 
proceeded.  In  SnelTs  Case  [1869],*  which 
was  mentioned  in  TretJor  v.  Whitu)orth,^Sind 
not  disapproved  of,  Giffard,  L.J.,  had  no 
doubt  but  that  a  shareholder  who  had  been 
registered  could  have  surrendered  his 
shares,  and  in  that  case  there  was  a 
release  from  liability.  In  TeasdcUe's  Case  ^ 
there  was  a  surrender  but  no  release  from 
liability.  In  Denver  Hotel  Co,,  In  re 
[1893],^  the  reduction  of  capital  which 
was  sanctioned  by  the  Court  involved  a 
surrender  of  shares,  which,  however.  Lord 
Herschell  in  British  and  American  Trustee 
and  Finance  Corporation  v.  Couper  [l894],^ 
said  he  thought  could  not  be  anything 
but  a  purchase  of  shares.  Moreover,  a 
voluntary  surrender  does  not  necessarily 
involve  an  ultimate  reduction  in  capital, 
for  it  places  the  company  in  a  position  to 
reissue  the  shares  and  obtain  their  value 
over  again,  and  so  in  fact  increase  the 
capital.  In  Trevor  v.  Whitworth^  there 
was  a  purchase  of  shares,  and  the  result 
of  the  judgments  in  that  case  is  this — Is 
the  transaction  in  substance  a  "  dealing  " 
by  the  company  in  its  own  shares,  or  a 
purchase  by  the  company  of  its  shares  ? 

(6)  L.  R.  6  Ch.  22. 

(6)  62  L.  J.  Ch.  450 ;  [1893]  1  Ch.  495. 

(7)  63  L.  J.  Ch.  425;  [1894]  A.C.  399. 


If  it  is,  then  it  falls  within  the  purview 
of  Trevor  v.  Whitworth  ^  and  is  bad ;  if  it 
is  not,  then  it  is  good  and  falls  within 
the  scope  of  Dronfidd  SiUcstone  Coal  Co., 
In  re,*  It  is  only  where  the  essence  of 
the  transaction  called  a  surrender  is  a 
purchase  that  that  surrender  is  not  valid* 
Here  the  plaintiffs  received  nothing  in 
return  for  the  surrender,  and  there  was 
no  release  from  liability  except  in  respect 
of  the  11,  uncalled,  the  amount  of  which 
liability  was  infinitesimal.  Further,  even 
if  the  transaction  is  a  bad  one,  the  Court 
ought  not  now  to  interfere  by  rectifying 
the  register  in  favour  of  the  plaintiffs  on 
the  ground  that  the  real  transaction  was 
not  carried  out,  and  that  in  a  winding-up 
they  would  be  liable  to  the  liquidator; 
that  would  not  be  so,  for  the  liquidator 
could  not  after  the  lapse  of  eight  years 
recover  the  sum — Trevor  v.  Whitworth.* 
Moreover,  the  plaintiffs  have  no  equity  to 
induce  the  Court  to  put  their  names  back 
on  the  register.  In  1893  they  were  will- 
ing permanently  to  get  rid  of  their 
interest  in  these  shares,  and  they  never 
then  thought  of  being  replaced  on  the 
register,  and  now  they  have  no  equity  on 
their  side. 

P.  0,  Lawrence^  K,C.^  in  reply. — The 
proposition  that  every  surrender  which 
does  not  involve  a  purchase  of  the  shares 
is  valid,  is  too  wide.  In  SndXs  C<ue^  the 
amount  paid  on  the  share  was  repaid  to 
the  surrenderor,  and  therefore  that  case 
is  in  conflict  with  Trevor  v.  Whitwortk,* 
and  cannot  stand.  In  HalTs  Case  [l87o].* 
there  was  an  express  release  which  was 
held  invalid.  The  decision  in  TeasdMs 
Ca^se  *  is  too  wide.  Since  Trevor  v. 
Whituoorth,^  a  surrender  out  of  the  assets 
of  a  company  is  bad.  There  is  no  prac- 
tical difference  between  a  surrender  out 
of  the  assets  of  the  company  and  the 
release  by  it  of  a  good  debt.  In  this  case 
there  is  no  difference  in  principle  between 
the  surrender  of  these  415  shares,  and  the 
surrender  of  the  whole  275,000  shares  of 
the  company. 

This  is  reifdly  a  sale,  and  comes  within 
Sir  George  Jessel's  proposition  in  Dronfield 
Silkstone  Coal  Co,,  In  re,*  There  is 
nothing  in  the  objection  that  the  plain- 

(8)  39  L.  J.  Ch.  730;  L.  R.  6  Ch.  707. 
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tiffs  have  no  equity.  There  will  be  no 
injustice  done  to  any  one  by  this  rectifica- 
tion, and  there  has  been  no  objection  on 
the  part  of  any  shareholder. 

Cur,  adv.  vuU. 

May  15. — Kbkewich,  J. — There  was 
submitted  in  argument  the  dry  question 
whether  a  company  under  the  Companies 
Act,  1862,  can  accept  a  surrender  of 
shares.  It  is  a  question  of  deep  interest, 
affording  opportunities  of  subtle  argument 
and  involving  consideration  of  general  and 
statute  law  and  also  of  the  nature  of 
a  share  which,  though  commonly  and 
conveniently'  ti^eated  as  an  entity,  is 
really  only  a  right  with  liability  attached. 
It  is  inconsistent,  says  Lord  Watson  in 
Trevor  v.  WhUioorth,^  with  the  essential 
nature  of  a  company  that  it  should  become 
a  member  of  itself;  and  the  observation 
connotes  many,  if  not  all,  of  the  objections 
to  a  surrender  founded  on  general  law. 
But  a  company  under  the  Act  of  1862  is 
the  creature  of  statute,  and  the  limit  and 
extent  of  its  powers  must  be  ascertained 
from  Acts  of  Parliament.  These  Acts 
have  been  examined  again  and  again  with 
somewhat  varying  results,  and  it  may  be 
that  an  answer  to  the  dry  question,  which 
has  never  been  clearly  decided,  cannot  be 
certainly  found  in  any  of  the  authorities. 
It  will  not  be  found  in  this  judgment. 

There  is  a  strong  current  of  opinion  in 
favour  of  upholding  surrenders  in  con- 
nection with  forfeiture  for  due  cause,  even 
though  the  forms  of  forfeiture  have  not 
been  complied  with ;  and  more  than  one 
Judge  has  inclined  to,  if  he  has  not  ex- 
pressed, the  opinion  that,  to  use  the 
language  of  Lord  Justice  FitzGibbon  in 
Balgooley  Distillery  Co,,  In  r$  [l886],^ 
*'  shares  might  be  given  by  a  shareholder 
gratuitously  for  the  advantage  of  the 
company."  In  a  concise  summary,  which 
indicates  the  absence  of  finality,  Mr. 
Palmer  in  his  work  on  Company  Law 
(3rd  ed.),  p.  67,  says:  "Possibly  a  sur- 
render to  the  company  by  way  of  dona- 
tion may  be  free  from  objection.''  But  it 
must  be  taken  to  have  been  conclusively 
settled  by  the  House  of  Lords  in  Trevor  v. 
Whittoorth^   that   a  company  under  the 

(9)  17  L.  R.  Jr.  239,  263. 


Act  of  1862  has  no  power  to  purchase  its 
own  shares,  and  that  such  a  transaction 
cannot  be  sanctioned  even  by  the  memo- 
randum of  association. 

What  took  place  in  1893,  when  the 
directors  of  the  defendant  company  sur- 
rendered eighty-three  shares  each,  was 
distinctly,  to  my  mind,  a  transaction  of 
purchase  and  ssde^  and  not  a  gratuitous 
gift  for  the  advantage  of  the  company,  or 
a  donation ;  and  on  that  ground  I  hold  it 
to  be  bad  without  more.  My  view  is 
easily  explained.  The  shares  of  the  com- 
pany were  of  11^.  each,  and  on  each  share 
lOZ.  had  been  paid,  so  that  there  remained 
IZ.  per  share  liable  to  be  called  up  at  any 
time  when  the  needs  of  the  company 
required  it.  By  the  surrenders  the  direc- 
tors were  fi:«ed  from  their  liability,  or,  in 
other  words,  the  company  purchased  the 
shares  at  the  price  of  discharging  the 
directors  from  such  liability.  That  there 
was  no  express  bargain  of  this  kind  is,  to 
my  mind,  immaterial ;  but  it  is  not  beside 
the  mark  to  observe  that  at  the  date  of 
the  surrenders  the  company  was  not  suc- 
cessful, and  the  possibility  of  the  IL  per 
share  being  called  up  was  by  no  means 
remote.  Having  regard  to  the  comments 
on  other  cases  in  the  House  of  Lords  in 
Trevor  v.  Whitworthj^  none  of  them  can 
be  treated  as  now  in  force  as  against  the 
view  above  expressed ;  but  in  SntU's  Case  '^ 
Lord  Justice  Gifi[ard  upheld  a  surrender 
of  shares  on  which  there  was  a  liability 
for  calls  ;  and  if  that  decision  can  properly 
be  treated  as  unimpeached,  it  is  un- 
doubtedly in  conflict  with  my  opinion, 
which  I  should  therefore  be  bound  to 
abandon.  SndVa  Case  ^  was  cited  in 
Trevor  v.  Whitworthy^  and,  according  to 
the  reporter,  commented  on  at  length,  but 
it  is  not  noticed  by  either  of  the  learned 
Lords  who  took  part  in  the  judgment  of 
the  House.  It  seems  to  me,  however, 
that  the  Lord  Justice's  decision  is  not 
only  inconsistent  with  much  that  was 
said,  but  is  directly  in  conflict  with  the 
actuial  result.  In  saying  this  I  am  of 
course  assuming  the  soundness  of  my  view 
that  the  surrender  of  shares  not  fully  paid 
up  is  really  a  transaction  of  sale  and 
purchase  ;  and  SneU's  Case  '*  does  not  say 
that  it  is  not. 

It  does  not  follow  that  because  the 
2  T  2 
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surrenders  of  shares  were  bad,  the  plaintifis 
are  now  entitled  to  succeed  in  their  claim 
to  be  restored  to  the  register  in  respect 
of  them.  The  power  of  rectifying  the 
register  given  by  the  35th  section  of  the 
Act  of  1862  is  discretionary  in  this  sense, 
that  the  Court  properly  can  only  exercise 
it  if  satisfied  of  the  justice  of  the  case ; 
and  on  many  applications  the  Oourt  has 
declined  to  exercise  this  power  on  the 
ground  that  it  would  not  be  fair  to  do  so, 
or,  to  put  it  more  technically,  that  the 
applicant  has  not  established  any  equity 
to  disturb  the  existing  state  of  things. 
And  in  considering  this,  the  Court  has 
always  had  regard  to  the  lapse  of  time 
and  to  any  fistcts  and  circumstances  in- 
dicating acquiescence  in  the  existing  state 
of  things  by  those  on  whose  behalf  the 
application  is  made  to  disturb  it.  The 
applications  have  been  generally  made  by 
official  liquidators  seeking  to  establish 
liability  for  calls,  but  obviously  the  like 
considerations  must  apply  to  applications 
by  those  who  seek  to  be  restored  to  the 
privilege  of  shareholders.  Of  the  autho- 
rities on  such  applications  SicheWs  Caae 
[1867]  *®  is  a  good  example,  but  I  will  not 
refer  to  it  in  detail  or  further  than  to  add 
that  it  is  particularly  valuable  for  a  con- 
sidered judgment  of  Lord  Cairns.  There 
is,  I  think,  an  even  more  pointed  and 
cogent  authority  to  be  found  in  Lord 
Macnaghten's  comments  on  the  Dronfield 
Silkstnne  Goal  Co' 8  Case ^  in  the  House 
of  Lords.  That  case  was  necessarily  dis- 
cussed at  length  in  Trevor  v.  Whitworth^^ 
and  the  grounds  of  the  decision  of  the 
Court  of  Appeal  were  not  regarded  with 
favour.  But  Lord  Macnaghten  took  oc« 
casion  to  point  out  that,  while  disapprov- 
ing of  the  grounds,  he  thought  the  deci- 
sion itself  was  sound.^^  In  short,  he  held 
that  the  liquidator  had  no  equity  to  place 
Mr.  Ward's  name  on  the  register  when  it 
had  been  off  it  for  seven  years,  during 
which  the  company  had  been  prosperous 
and  the  shareholders  who  remained  had 
received  dividends  largely  increased  by 
Ward's  retirement.  Lord  Macnaghten 
cites  Lord  Cairns's  decision  in  StcheWa 
Ccucy^^  and  fully  approves  it, 

(10)  37  L.  J.  Ch.  373 ;  L.  R.  3  Ch.  119. 

(11)  57  L.  J.  Ch.  44, 45  ;  12  App.  Cos.  439, 440. 


Here  the  surrenders  took  place  in  1893, 
and  more  than  seven  years  afterwards  the 
surrenderors    ask   the  Court  to  restore 
them  to  their  original  position.    Nothing 
lias  occurred  in  the  meantime  except  that 
this  company,  which  was  embarrassed,  has 
turned  out  to  be  prosperous,  and   the 
plaintiffs,  if  placed  on  the  register,  will 
become  entitled  to  share  the  fruits  of 
prosperity  which  were  renounced  when 
apparently  not  within  reach.     It  is  con- 
ceivable   that    some    persons    purchased 
shares  in  the  company,  and  perhaps  at  a 
premium,  with  the  knowledge  that  the 
capital  had  been  reduced    by  the  sur- 
renders, and  with  the  anticipation  that 
their  proportion  of  profits  would  be  larger 
than  it  would  have  been  if  those  surrenders 
had  not  been  made ;  but,  apart  from  this 
or  any  like  consideration,  it  lies  on  the 
applicants  to  satisfy  the  Court  that  justice 
requires  their  application  to  be  granted— 
that  there  is  an  equity  in  their  favoor  to 
disturb  the  existing  state  of  things.   I 
am  told  that  the  shareholders  as  a  body 
desire  the  application  to  be  granted,  and 
deem  it  only  fair  that  those  who  acted 
generously  in  the  past  should  be  treated 
generously  now;  but,  dealing  with  the 
case  judicially,  I  cannot   hold  that  the 
plaintiffs  have  brought  themselves  within 
the  requirements  of  the  statute,  by  which 
my  conclusions  must  be  guided.    There 
will  be  judgment  for  the  defendants.    I 
take  it  for  granted  that  they  do  not  ask 
for  costs. 


SoUcitors— Bell,  Brodrick  k  Gray,  agents  fot 
W.  Seaton  Gray,  Whitby,  for  plaintiffs;  Bad- 
ford  k  Frankland,  agents  for  Bnchannftn  ft 
Sons,  Whitby,  for  defendant  company. 

IJtepvrted  by  R.  J,  A.  MarrUon,  &if 
Barriiter-at'Law, 
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May  7, 17. 
Landlord  and  Tenant — Market  Garden 
— GlaeS'Houaea — T^ade  Fioctures^Right 
of  Removal — Fruit  Trees — Compeneatian 
— Landiord*8  Content — Agricultural  Hold- 
inga  (England)  Act,  1883  (46  db  47  Vict. 
e.  61). 

Glaee-houeee  erected  for  the  purpose  of 
hie  trade  by  a  tenant  who  is  carrying  on 
the  business  of  a  market  gardener,  with  the 
knowledge  of  his  landlord,  are  trade  fix- 
tures, and  may  be  removed  by  ike  tenant 
during  the  tenancy  though  attached  to  the 
freeholds  A  power  in  an  agreement  for  an 
agricultural  tenancy  for  the  tenant  to  turn 
meadow  land  into  orchard  is  a  consent  in 
writing  by  the  landlord  to  the  planting  of 
fruit  trees  within  section  3  of  the  Agrictd- 
tural  Holdings  (England)  Act,  1883,  and 
the  tenant  is  entitled  to  compensation  for 
trees  so  planted. 

The  plaintiff  was  the  owner  of  a  small 
farm,  called  Kingwood  Farm,  in  Gloucester- 
shire. On  August  17,  1877,  he  granted 
to  the  defendant  a  lease  of  the  farm  for 
seven,  fourteen,  or  twenty-one  yeard  from 
Michaelmas,  1877,  at  the  yearly  rent  of 
165/.  The  lease,  in  addition  to  the  usual 
covenants  applicable  to  a  small  agricul- 
tural tenancy,  contained  the  following 
dauses: 

(10)  Subject  to  clause  14,  the  tenant 
shall  not  break  up  or  convert  into  tillage 
any  meadow  or  pasture  land  without  the 
landlord's  written  consent,  and  if  he  shall 
do  so  he  shall,  during  the  remainder  of 
the  tenancy,  pay  the  additional  yearly 
rent  of  50J.  for  every  acre  of  land  which 
shall  be  so  broken  up  or  converted  into 
tillage,  and  so  in  proportion  for  any  less 
quantity  than  an  acre,  such  additional 
rent  to  be  payable  half-yearly  on  the  days 
aforesaid,  and  to  be  recoverable  by  distress 
or  otherwise  as  rent  hereby  reserved,  and 
generally  the  tenant  shall  manage  and 
cultivate  the  farm  in  husbandlike  and  in 
the  best  manner,  so  as  not  to  impoverish 
any  part  thereof,  and  shall  leave  the 
same  at  the  end  of  the  tenancy  in  good 
heart  and  condition.  (13)  In  the  last 
year  of  the  tenancy  the  landlord  or  his 
incoming  tenant  shall  be  at  Hberty  to 


enter  upon  the  lands  for  a  wheat  season 
so  soon  as  the  crop  for  that  year  is  cleared 
off,  in  order  to  prepare  the  same  for  such 
season,  and  may  also  sow  seeds  among  the 
Lent  and  summer  com,  which  the  tenant 
shall  harrow  in;  and  the  tenant  shall 
also  leave  gratis  for  the  landlord  or  his 
incoming  tenant  all  the  roots  remaining 
unconsumed  in  the  ground,  and  also  all 
improvements  made  by  the  tenant,  and 
all  cultivations,  dressings,  and  manures, 
in  consideration  of  no  claim  being  made 
by  the  landlord  for  similar  matters  on 
the  tenant  now  entering.  ( 14)  The  tenant 
may  at  any  time  during  the  said  term,  at 
his  own  cost,  extend  the  present  kitchen 
garden,  part  of  the  said  premises,  eastwai*d 
across  the  full  extent  of  the  pasture  field 
surrounding  the  said  house  by  a  line  at 
right  angles  with  the  present  kitchen 
garden  wall,  and  also  at  the  like  cost 
convert  into  an  orchard  so  much  of  the 
meadow  land  surrounding  the  said  house 
as  he  may  think  proper.  (21)  The  Agri- 
cultural Holdings  (England)  Act,  1883, 
shall  not  apply  to  this  contract  of  tenancy. 

Shortly  after  the  date  of  the  lease  the 
defendant  converted  part  of  the  meadow 
surrounding  the  house  into  an  orchard, 
planted  fruit  trees,  and  erected  ten  glass- 
houses, in  which  grapes,  peaches,  and  other 
fruit  were  grown.  The  defendant,  with 
the  knowledge  of  the  plaintiff,  carried  on 
the  business  of  a  market  gardener  on  a 
large  scale. 

The  defendant  gave  notice  to  determine 
his  tenancy  at  Michaelmas,  1901.  There 
were  at  the  date  of  the  notice  about  1,200 
fruit  trees  in  the  orchard  in  good  bearing 
condition.  The  defendant  claimed  a  right 
to  remove  the  glass-houses  and  compen- 
sation for  the  fruit  trees.  He  had  pulled 
down  three  houses  before  action.  The 
plaintiff  then  brought  this  action  for  an 
injunction  to  restrain  the  defendant  from 
pulling  down  the  houses,  and  for  deter- 
mination of  the  question  as  to  right  to 
compensation. 

The  Court  held  upon  the  evidence  that 
the  glass  part  of  one  house,  called  the 
grape-house,  merely  rested  by  its  weight 
upon  a  concrete  wall,  and  could  be  re- 
moved without  injury  to  the  freehold,  but 
that  the  other  houses  were  fixed  to  the 
freehold. 
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Mears  t^.  Callexdeb. 

An  injunction  had  been  granted  until 
the  heannff. 

Evcj  KG.,  and  J.  G.  Woody  for  the 
plaintiff. — Clause  13  of  the  agreement 
clearly  shews  that  the  tenant  was  not  to 
be  entitled  to  any  compensation.  The 
bargain  was  that  as  he  paid  none  he  was 
to  receive  none.  The  agreement  is  for  an 
ordinary  fistrming  tenancy  with  a  provi- 
sion that  some  pasture  might  be  thrown 
into  the  kitchen  garden.  The  holding 
was  meant  to  be  a  tiorm,  and  the  landlord 
cannot  be  saddled  with  expensive  im- 
provements which  would  be  detrimental 
to  letting  the  land  as  a  farm.  The  defen- 
dant is  not  entitled  to  the  fixtures  under 
section  34  of  the  Agricultural  Holdings 
Act,  1883,  for  clause  21  of  the  agreement 
excludes  that  Act ;  and  section  55,  which 
forbids  such  exclusion,  only  applies  to 
rights  under  Schedule  I. 

The  houses  are  not  removable  as  trade 
fixtures  under  the  common  law.  Re- 
movable fixtures  must  be  chattels.  It 
makes  no  difference  that  they  must  be 
taken  to  pieces  to  be  moved,  but  it  is  not 
enough  that  it  should  be  possible  to  pull 
down  the  structure  and  use  the  materials 
in  building  a  new  one — Whitehead  v. 
Bennett  [l858].^  The  statement  of  the 
law  in  that  case  was  approved  by  Lord 
Selborne  in  Wake  v.  HaU  [l880,  1883],* 
which  case  was  affirmed  by  the  House  of 
Lords.  A  fixture  must  be  removable 
without  losing  its  identity.  A  building 
which  must  be  reduced  to  its  elements  in 
order  to  be  removed  is  not  a  trade  fixture 
— Elvces  V  Maw  [I802].' 

Vernon  Smith,  K.G.,  and  A,  F.  Peterton^ 
for  the  defendant. — Ajb  to  the  fruit  trees, 
the  tenant  is  entitled  to  compensation 
under  the  Agricultural  Holdings  Act, 
1883.  Planting  fruit  trees  is  one  of  the 
improvements  in  Schedule  I.  which  re- 
quire the  written  consent  of  the  landlord. 
But  clause  14  of  the  agreement  contains 
such  a  written  consent. 

The  glass-houses  are  trade  fixtures 
which  the  defendant  is  entitled  to  remove 
by  the  general  law.      The  grape-house 

(1)  27  L.  .T.  Ch.  474. 

(2)  50  L.  J.  Q.B.  645,  549 ;  7  QB.  D.  205,  301. 
In  H.L. :  52  L.  J.  Q.B.  494  ;  8  App.  Cas.  195. 

(3)  8  East,  38. 


merely  rests  by  its  own  weight  on  a 
concrete  foundation,  and  can  be  removed, 
though  the  foundation  is  built  into  the 
eoUr^KiTig  y.  Otley  [1830]^  and  Wans- 
hwough  V.  Maion  [l836J.'  The  rest  of  the 
houses  are  trade  fiixtures,  and  not  the  less 
removable  because  they  cannot  be  moved 
in  bulk.  In  PwU4m  v.  Robairt  [l80l]« 
Lord  Kenyon  expressly  quotes  a  market 
gardener's  green- houses  as  instances  of 
removable  fixtures.  In  Eltoea  v.  Ma\D^ 
Lord  Ellenborough  seemed  to  think  Lord 
Kenyon 's  statement  too  wide ;  but  the 
ratio  decidendi  in  that  case  is  that  an 
agricultural  tenant  could  not  take  out  of 
the  land  what  he  had  used  to  work  it. 
A  distinction  is  drawn  between  agricol- 
ture  and  trade,  and  Lord  Ellenhoroagh 
cites  without  disapproval  Dean  v.  AUaUey 
[l798],^  another  decision  of  Lord  Xenyon's 
which  is  strongly  in  our  fetvour. 

Even  if  these  are  not  removable  as  trade 
fixtures,  the  defendant  is  entitled  to 
remove  them  under  the  Market  Gardeners' 
Compensation  Act,  1895  (58  k  59  Yict. 
c.  27),  which  applies  section  34  of  the 
Agricultural  Holdings  Act,  1883,  to  all 
market  gardens.  The  Scotch  Court  of 
Appeal  have  held,  upon  the  constniction 
of  a  precisely  similar  section  in  the 
Market  Crardeners'  Compensation  (Scot- 
land) Act,  1897— Co^Twfer  v.  Sm\A 
[1900]  ® — that  the  Act  did  not  apply  to 
improvements  made  before  its  date.  But 
that  decision  is  not  binding  on  this  Court 
and  cannot  be  supported. 

[They  also  referred  to  Rex  v.  St,  Dunttm 
(Inhabitants)  [l825j  *  and  Buekland  v. 
Butterfield  ri82o].»oj 

Eve,  K.G.,  in  reply.— The  landlord's 
power  to  give  or  withhold  consent  to  im- 
provements in  Schedule  I.  of  the  Act  of 
1883  is  absolute.  He  can  give  it  subject 
to  any  condition.  If  the  agreement 
amounts  to  a  consent,  it  is  only  given 
upon  the  condition  that  the  tenant  makes 
no    claim    for    compensation.      West  v. 

(4)  1  B.  &  Ad.  161. 

(6)  5  L.  J.  K.B.  150;  4  Ad.  fe  E.  884. 

(6)  2  East,  88. 

(7)  3  Bfp.  11. 

(8)  2  Ct.  of  Seas.  Cas.  (5th  aeries),  IHO; 
affirmed  in  House  of  Lords  after  the  argnmeiKi 
iub  nom.  Smith  v.  Callander^  70  L.  J.  P.O.  53. 

(9)  4  B.  &  C.  686. 
(10)  2  Br.  &  B.  64. 
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Blaktway  [l84i]^^   shews  that  a  green- 
house is  not  removable. 

Cur,  adv.  vuU. 

May  17. — Cozeks-Habdy,  J.  (after 
stating  the  clauses  of  the  agreement  and 
the  facts  as  above). — ^XJnder  these  circum- 
stances questions  of  importance  and  diffi- 
culty arise  for  my  consideration.  It  is 
contended  on  the  part  of  the  plaintiff  that 
the  defendant  is  bound  to  leave  the  orchard 
and  all  the  houses  without  claiming  com- 
pensation. On  the  other  hand,  the  defen- 
dant claims,  both  at  common  law  and 
under  the  Agricultural  Holdings  (England) 
Act,  1883,  as  enlarged  by  the  Market 
Gardeners'  Compensation  Act,  1895,  to  be 
entitled  to  remove  or  to  have  compensa- 
tion for  all  the  glass-houses,  and  he  claims 
under  those  Acts  or  one  of  them  to  be 
entitled  to  compensation  for  the  orchard 
trees.  It  will  be  convenient  to  consider 
— first,  what  are  the  rights  of  the  parties 
irrespective  of  the  Acts  of  1883  and  1895, 
and  whether,  and  to  what  extent,  their 
rights  are  modified  or  affected  by  those 
Acts. 

At  common  law  it  is  plain  that  the 
defendant  could  not  cut  down  or  remove 
the  orchard  trees  or  claim  compensation. 
But  as  to  the  glass-houses  a  much  more 
difficult  question  arises.  If  erected  for 
the  mere  purpose  of  pleasure  and  orna- 
ment, and  not  for  the  purpose  of  a  trade, 
they  would  not  be  removable — Btickland 
v.  BuUerfield  *®  and  Jenkins  v.  Gethtng 
£l862].^*  If,  however,  they  were  erected, 
.as  in  the  present  case,  by  a  market  gar- 
dener for  the  purposes  of  his  trade 
different  considerations  arise.  In  Penton 
V.  Robart  ^  Lord  Kenyon  intimated  a 
strong  opinion  in  favour  of  the  tenant : 
'*  The  old  cases  upon  this  subject  leant  to 
consider  as  realty  whatever  was  annexed 
to  the  freehold  by  the  occupier :  but  in 
modem  times  the  leaning  has  always  been 
the  other  way  in  favour  of  the  tenant,  in 
support  of  the  interests  of  trade  which  is 
become  the  pillar  of  the  State.  What  tenant 
will  lay  out  his  money  in  costly  improve- 
ments of  the  land,  if  he  must  leave  every- 
thing behind  him  which  can  be  said  to  be 
annexed  to  it  1     Shall  it  be  said  that  the 

(11)  10  L.  J.  C.P.  173 ;  2  Man.  &  G.  729. 
<12)  2  J.  &  H.  620. 


great  gardeners  and  nurserymen  in  the 
neighbourhood  of  this  metropolis,  who 
expend  thousands  of  pounds  in  the  erec- 
tion of  greenhouses  and  hothouses,  <bc. 
are  obliged  to  leave  all  these  things  upon 
the  premises,  when  it  is  notorious  that 
they  are  even  permitted  to  remove  trees, 
or  such  as  are  likely  to  become  such,  by 
the  thousand,  in  the  necessary  course  of 
their  trade.  If  it  were  otherwise,  the 
very  object  of  their  holding  would  be 
defeated.  This  is  a  description  of  property 
divided  from  the  realty."  On  the  other 
hand.  Lord  Ellenborough,  in  the  leading 
case  of  Ekoea  v.  Maxo^  did  not  approve 
of  Lord  Kenyon's  observations  in  this 
case  and  Bean  v.  AUaXUy^  at  least  in  so  far 
as  they  might  be  taken  to  apply  to  agri- 
culture. He  says,  referring  to  the  latter 
case:  "He" — that  is.  Lord  Kenyon — 
*'  certainly  seems,  however,  to  have  thought 
that  buildings  erected  by  tenants  for  the 
purposes  of  ^ming,  were,  or  rather  ought 
to  be,  governed  by  the  same  rules  which 
had  been  so  long  judicially  holden  to  apply 
in  the  case  of  buildings  for  the  purposes 
of  trade.  But  the  case  of  buildings  for 
trade  has  been  always  put  and  recognized 
as  a  known,  allowed,  exception  from  the 
general  rule,  which  obtains  as  to  other 
buildings."  I  am  not  satisfied  that 
Lord  Ellenborough  dissented  from 
Lord  Kenyon's  view  so  far  as  market 
gardeners  were  concerned.  If,  however, 
there  be  any  difference  between  Lord 
Kenyon  and  Lord  Ellenborough,  I  prefer 
the  view  that  glass-houses  erected  by  a 
nurseryman  for  the  purpose  of  carrying 
on  his  trade  may  be  removed.  The  dvGUk 
of  Lord  Bramwell  in  Wake  v.  Hcdl  ^  sup- 
port this  view.  Moreover,  the  whole 
tendency  of  the  Courts  in  recent  years 
has  been  to  enlarge  the  rights  of  tenants 
in  respect  of  fixtures.  Nor  do  I  consider 
that  there  is  anything  in  Vice-Chancellor 
Kindersley's  judgment  in  Whilehead  v. 
Bennett  ^  which  ought  to  lead  me  to  a 
contrary  conclusion.  Unless,  therefore, 
the  defendant  is  precluded  by  some  cove- 
nant in  the  lease,  I  think  he  is  entitled 
to  remove  the  glass-houses. 

But  it  is  contended  that  by  clause  13 
the  defendant  is  bound  to  leave  all  the 
houses  without  claiming  any  compensation 
from  the  plaintiff,  these    houses    being 
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'*  improvements "  made  bj  the  tenant 
within  the  meaning  of  clause  13.  Upon 
the  whole,  I  do  not  think  this  contention 
can  prevail,  I  think  clause  13  only 
applies  to  ^*  similar  matters  *'  to  those  in 
respect  of  which  the  landlord  made  no 
claim  when  the  defendant  entered — in 
other  words,  to  the  tillages,  &c.,  in  respect 
of  which,  according  to  the  custom  of  the 
country,  payment  would  otherwise  have 
to  be  made  to  an  outgoing  tenant  of  an 
agricultural  holding.  I  cannot  read  them 
as  applying  to  extensive  houses  of  the 
nature  of  trade  fixtures  erected  by  a 
market  gardener  on  the  property. 

The  next  question  is  as  to  the  effect  of 
the  Acts  of  1883  and  1895.  The  Airri- 
cultural  Holdings  (England)  Act,  1883, 
divides  improvements  into  three  classes — 
first,  those  to  which  the  consent  of  the  land- 
lord is  required;  secondly,  those  in  respect 
of  which  notice  to  the  landlord  is  required  ; 
and  thirdly,  those  which  require  neither 
consent  nor  notice.  By  section  3  com- 
pensation under  the  Act  is  not  payable  in 
respect  of  improvements  of  the  first  class, 
unless  the  landlord  has  previously  con- 
sented in  writing 'to  such  improvement, 
and  any  such  consent  may  be  given  by 
the  landlord  unconditionally  or  upon  such 
terms  as  to  compensation  or  otherwise  as 
may  be  agreed  upon  between  the  landlord 
and  the  tenant,  and  in  the  event  of  any 
agreement  being  made  between  the  land- 
lord and  the  tenant  any  compensation 
pa3rable  thereunder  shall  be  deemed  to  be 
substituted  for  compensation  under  this 
Act.  The  improvements  of  the  first  class 
include  planting  of  orchards  or  fruit 
bushes  and  erection  or  enlargement  of 
buildings.  By  section  34, "  Where  after  the 
commencement  of  the  Act  a  tenant  affixes 
to  his  holding  any  engine,  machinery,  fenc- 
ing, or  other  fixture,  or  erects  any  build- 
ing for  which  he  is  not  under  this  Act  or 
otherwise  entitled  to  compensation,  .  .  . 
then  such  fixture  or  building  shall  be  the 
property  of  and  be  removable  by  the  tenant 
before  or  within  a  reasonable  time  after 
the  termination  of  the  tenancy."  By  sec- 
tion 54  tlie  Act  applies  to  a  holding  such 
as  the  defendant's.  By  section  55  "  Any 
contract,  agreement,  or  covenant  made  by 
a  tenant,  by  virtue  of  which  he  is  deprived 
of  his  right  to  claim  compensation  under 


this  Act  in  respect  of  any  improvement 
mentioned  in  the  First  Schedule  hereto 
(except  an  agreement  providing  such  com- 
pensation as  is  by  this  Act  permitted  to 
be  substituted  for  compensation  under 
this  Act),  shall,  so  far  as  it  deprives  him 
of  such  right,  be  void  both  at  law  and  in 
equity."  By  section  GO  what  I  maj  call 
the  common-law  rights  of  the  tenant  are 
preserved. 

I  am  relieved  from  considering  the 
effect  of  section  4  of  the  Market  Gar- 
deners' Compensation  Act,  1895,  which 
confers  certain  benefits  on  market  gar- 
deners, for,  since  this  case  was  argaed 
before  me,  it  has  been  held  by  the  Houfle 
of  Lords  in  Smith  v.  Callander^  that,. 
under  a  precisely  similar  section  in  the 
Market  Gardeners'  Compensation  (Scot- 
land) Act,  1897,  no  right  to  compensation 
is  given  except  in  respect  of  improvements 
made  after  the  date  of  the  Act. 

The  consequence  is  that  I  must  pnt 
aside  the  Act  of  1895,  and  consider  only 
the  Act  of  1883.  Now,  as  to  the  glass- 
houses, the  written  consent  of  the  land- 
lord was  not  obtained,  and  the  Act  does^ 
not  help  the  plaintiff.  The  attempt  in 
the  lease  to  exclude  the  Act  of  1882^ 
succeeds  as  to  section  34,  which  is  not  hit 
by  section  55. 

But  the  landlord's  consent  in  writing 
to  planting  the  orchard  was  given  by  the 
lease,  and  there  is  nothing  in  clause  13 
which  sufficed  to  deprive  him  of  his  statu- 
tory right  to  compensation.  If^  however, 
my  view  of  the  true  construction  of 
clause  13  is  not  correct,  then  it  Beems  to 
me  that  section  55  applies,  and  that  the 
contract  by  which,  on  that  hypothesis,  he 
is  deprived  of  his  right  to  claim  compen- 
sation  is  void  both  at  law  and  in  equity. 
A  landlord  cannot  impose  as  a  condition 
of  his  consent  the  term  that  no  compen- 
sation shall  be  paid.  The  Act  prohibits- 
this.  The  result  is  that,  in  my  opinion, 
the  plaintiff  fails  in  his  contentions,  and 
the  action  must  be  dismissed  with  costs. 

Solicitors— Coode,  Eingdon  &  Cotton,  for  the 
plaintiff ;  Drake,  Son  &.  Parton,  for  defendant. 

llUported  hy  J,  R.  Srooke,  Etq-f 
Barrister-ait' LtM. 
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HOLLAND,  In  re ; 

GBSGO  V.  HOLLIKD. 


Post-nuptial  SetiUm&ni—Wifta  Pro- 
perty— Recital  of  Ante- nuptial  Agreement 
to  Settle — Statute  of  Frauds^  a,  4 — Estoppel 
— ffusband^s  Trustee  in  Bankruptcy, 

A  parol  agreement  before  marriage  to 
settle  the  toife's  property  cannot  support  a 
voluntary  setUement  made  after  marriage, 
A  recital  in  such  a  settlement  of  the  previous 
agreement  is  not  a  sufficient  m&morandum 
within  section  ^  of  the  Statute  of  Frauds, 
though  it  wUl  bind  by  estoppel  the  parties 
to  the  setUement  and  volunteers  claiming 
under  them. 

The  rule  that  a  trustee  in  bankruptcy 
stands  in  the  bankrupt's  shoes  does  not 
apply  to  eases  under  settlements  which  come 
fsndsr  section  4t7  of  the  Bankruptcy  Act, 
1883,  or  the  statute  of  13  Fliz,  e.  5,  or  to 
cases  of  fraud, 

A  post-nuptial  sMement  made  by  a 
husband  in  1873  of  his  unfe*s  property 
may  be  void  under  13  Miz,  c.  5,  as  being 
in  frofod  of  creditors. 

Pearson,  In  re  ;  Stephens,  ex  parte 
(3  Ch.  D.  S07),  followed. 

On  August  27, 1872,  Isidore  M.  Bourke 
married  Charlotte  Fanny  Holland,  an 
infant.  She  was  entitled,  under  the 
will  of  Henry  Holland  dated  April  26, 

1871,  to  one  eighth  share  of  the  pro- 
ceeds of  sale  of  his  residuary  rt^al  and 
personal  estate  in  remainder  expectant 
on  the  death  of  his  widow.  On  Feb- 
ruary 8,  1873,  a  deed  of  post-nuptial 
settlement  was  executed  by  I.  M.  Bourke 
and  Oharlotte  Fanny  his  wife,  still  an 
infant,  of  the  first  part ;  the  trustees  of 
the  will  of  Henry  Holland,  who  were  also 
guardians  of  C.  F.  Boijrke,  of  the  second 
part ;  and  two  trustees  of  the  third  part. 
This  deed  contained  the  following  recital  : 
^'  And  whereas  the  said  parties  hereto  of 
the  first  part  intermarried  on  August  27, 

1872,  and  previously  to  such  marriage 
the  said  Isidore  M.  Bourke  agreed  to 
make  such  settlement  of  the  fortune  of 
his  said  wife  as  is  hereinafter  contained  "  ; 
and  I.  M.  Bourke  thereby  covenanted 
with  the  trustees  that  immediately  upon 
the  share  and  interest  of  and  in  the  resi- 


duary estate  and  effects  of  the  said  Henry 
Holland,  to  which  the  husband  and  wife 
or  the  husband  in  her  right  or  either  of 
them  then  were  or  was  or  thereafter  might 
become  entitled,  becoming  an  interest  in 
possession,  the  husband  and  wife  or  the 
survivor  and  all  other  necessary  parties 
would  assign  and  transfer  the  said  share 
to  the  trustees  of  the  settlement  upon  the 
trusts  thereinafter  declared. 

The  trusts  of  the  settlement  were  for 
the  said  C.  F.  Bourke  for  her  life  for  her 
separate  use  without  power  of  anticipa- 
tion, and  after  her  death,  if  the  husband 
should  not  have  become  bankrupt  or 
assigned  or  alienated  his  interest,  in  trust 
for  him,  until  he  should  become  bankrupt 
or  assign  or  alienate  his  interest,  with 
remainder  for  the  issue  of  the  marriage  in 
such  shares  as  the  husband  and  wife 
should  appoint,  with  remainder  to  such 
issue  equally  per  stirpes. 

On  April  14,  1877,  C.  F.  Bourke  died 
leaving  three  sons. 

On  October  25,  1897,  I.  M.  Bourke 
appointed  two-thirds  of  the  trust  fund  to 
two  of  his  sons,  and  surrendered  to  them 
his  life  interest  in  the  appointed  shares. 
On  March  1,  1898,  a  receiving  order  was 
made  against  him,  and  on  March  18  he 
was  adjudicated  bankrupt. 

On  December  11,  1899,  Mrs.  Holland, 
the  testator's  widow,  died,  and  the  one 
eighth  share  in  his  residuary  estate  given 
by  his  will  to  0.  F.  Bourke  fell  into 
possession. 

The  trustees  of  the  will  took  out  this 
summons  for  the  determination  of  the 
question  to  whom  this  fund  ought  to  be 
paid.  The  defendants  were  the  trustees 
of  the  post-nuptial  settlement  and  the 
persons  interested  under  it,  and  the  official 
receiver,  as  trustee  in  bankruptcy  of 
I.  M.  Bourke. 

CozenS'Hardy,  for  the  trustees  of  the 
will. 

St.  John  Clerke,  for  the  trustees  of  and 
parties  interested  imder  the  settlement. — 
The  recital  of  an  ante-nuptial  agreement, 
contained  in  the  settlement,  estops  the 
parties  to  the  settlement  from  saying 
that  it  is  voluntary  or  setting  it  aside — 
Codrington  v.  Lindsay  [1872],*  Young  v. 
(I)  42  L.  J.  Ch,  526 ;  L.  R.  8  Ch.  678. 
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Holland,  In  be. 
Smith  [1865],^  and  Buekland  v.  Buekland 

[l900].3 

The  settlement  is  itself  a  sufGlcient 
memorandum  of  the  agreement  to  take 
the  case  out  of  the  Statute  of  Frauds — 
MonUfiore  v.  JSehrena  [l866].* 

Upjohn^  A'.C,  and  A,  AdamSj  for  the 
official  receiver. — The  recital  in  a  post- 
nuptial settlement  of  a  parol  agreement 
to  settle  entered  into  before  marriage  will 
not  take  the  case  out  of  the  Statute  of 
Frauds.  Dundcu  v.  Dutena  [i79o]  ^  is 
quoted  as  an  authority  that  it  will ;  but  it 
is  a  dictum  only,  as  is  clear  from  the  report 
in  Veaey, 

Spurgeon  v.  Collier  [i758],^  Warden  v. 
Jones  [l857],^  and  TrovoeU  v.  Shenton 
[1878]  ^  are  clear  authorities  that  such  a 
bottlement  cannot  be  maintained  against 
creditors.  In  WhiUhead,  In  re;  Routh^ 
ex  parte  [l884],^  Cave,  J.,  decided  that 
such  a  settlement  was  void  under  the 
statute,  and  the  Court  of  Appeal  decided 
the  case  on  wholly  different  grounds. 

Pearson^  In  re;  Stephens,  ex  parte 
[l876],^®  shews  that  the  settlement  is  void 
under  13  Eliz.  c.  5. 

St,  John  Clerke,  in  reply. — The  reference 
to  an  ante-nuptial  agreement  is  only 
necessary  to  get  rid  of  the  technical  rule 
that  Courts  of  equity  will  not  assist 
volunteers.  There  is  no  question  of  the 
policy  of  the  bankruptcy  laws.  The  trus- 
tee can  only  take  subject  to  all  the  equities 
to  which  the  bankrupt  was  subject—- 
Harris  v.  Truman  [l882].^*  Pearson^  In 
r«,*^  stands  alone,  and  ought  not  to  be 
followed. 

Cur.  adv.  vuU. 

March  22. — Farwell,  J.  (after  stating 
the  facts  as  above). — It  is  conceded  by 
counsel  for  the  trustees  of  the  settlement 
that  it  rests  in  fieri,  and  cannot  be  enforced 
unless  it  can  be  supported  by  the  con- 
sideration of  marriage ;  and  he  relies  on 

(2)  L.  R.  1  Kq.  180. 

(.S)  69  L.  J.  Oh.  648  ;  [1900]  2  Ch,  634. 

(4)  L.  R.  1  Eq.  171. 

(5)  1  Ves.  196  ;  2  Cox,  235. 

(6)  1  EdcD,  56. 

(7)  27  L.  J.  Ch.  190;  2  De  G.  &  J.  76. 

(8)  47  L.  J.  Ch.  739  ;  8  Ch.  D.  318. 

(9)  54  L.  J.  Q.B.  88 ;  suh  nom.  WJiitehead, 
Ex  parte;  Whitehead,  in  re,  14  Q.B.  D.  419. 

(10)  3  Ch.  D.  807. 

(11)  51  L.  J.  Q.B.  338  ;  9  Q.B.  D.  264. 


the  recital  of  an  ante-nuptial  contnct 
which  I  have,  already  read. 

The  first  question  that  I  have  to  dete^ 
mine  is  whether  the  settlement  of  Febru- 
ary 8,  1873,  containing  such  a  recital  is 
sufficient  to  satisfy  the  Statute  of  Frauds. 
In  my  opinion  it  is  now  settled  that  in  the 
absence  of  such  a  recital  a  parol  contract 
before  marriage  cannot  support  a  settle- 
ment made  after  marriage.  The  cases 
are  conflicting,  but  this  is,  in  my  opinion, 
the  conclusion  on  the  balance  of  authori- 
ties. In  Hodgson  v.  HvUchenson  [l7l3]  *^ 
it  is  reported  as  follows :  *^  A  £si,ther  en- 
courages the  courtship  of  his  son  with 
another's  daughter,  who  proposes  bj 
letter  to  give  her  500Z.  if  the  father  would 
settle  100/.  per  annum  on  the  son,  which 
is  refused ;  The  son  and  daughter  many 
privately,  and  af cer  this  letter  is  written ; 
then  he,  that  refused,  consented,  and  he 
that  consented,  refused.  On  a  bill  for  per- 
formance of  this  agreement  it  was  objected, 
that  these  promises  were  within  the 
Statute  of  Frauds,  and  that  the  letter 
being  after  the  marriage  should  not  bind; 
but  decreed  contra  on  circumstances  of  the 
father  s  privity  and  consent  to  the  match 
and  of  the  marriage  by  afterwards  ap- 
proving of  it.  That  it  was  out  of  the 
statute  if  no  letter,  for  the  agreement  is 
admitted  by  the  answer ;  but  this  case 
doth  not  depend  on  parol  evidence  or  ad- 
missions; for  the  letter  after  marriage, 
considering  the  transactions  before,  is 
sufficient.  The  offer  to  settle  100/.  per 
annum  shall  be  in  tail,  with  a  power  to 
the  husband  to  charge  it  with  500/.  for 
younger  children,  being  the  mother's 
portion,  and  decreed  accordingly ; /^er 
Harcourt  Lord  Keeper."  The  first  ground 
on  which  this  was  decided  is  tJiat  where 
the  agreement  is  admitted  by  the  answer 
the  statute  cannot  be  pleaded,  and  this 
was  correct  at  that  time,  although  it  is  no 
longer  law — see  Moore  v.  Edvxsrds  [i798]  ^' 
and  Blagden  v.  Bradbear  [l806]."  The 
second  ground  is  so  concisely  stated  in  the 
report  that  it  is  difficult  to  say  what  it 
really  amounts  to. 

Montacute  v.  MaosweU  [l72o]^*  was  a 

(12)  5  Vin.  Abr.  622,  pi,  34. 

(13)  4  Ves.  23. 

(14)  32  Ves.  466. 

(15)  1  Bq.  Ca.  Abr.  19;   Prec.  in  Ch.  526 
1  Str.  233    1  P.  Wms.  618. 
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case  of  fraud,  the  reduction  of  the  agree- 
ment into  writing  having  heen  prevented 
by  the  fraud  and  practices  of  the  party  to 
be  bound.  In  the  report  of  the  case  in 
Strangey  Lord  Chancellor  Parker  says: 
"  But  such  parol  promise  on  marriage  is 
sufficient  consideration,  to  support  a  settle- 
ment made  agreeable  to  it  after  marriage. 
This  has  been  frequently  determined.  So 
it  is  also  sufficient  consideration  to  estab- 
lish a  promise  made  in  writing  after 
marriage."  Lord  St.  Leonards  in  his  work 
on  Powers  (8th  ed.),  p.  647,  treats  this  as 
a  mere  dictum ;  and  the  editor  of  Eden' a 
BepoTts,  in  a  note  at  vol.  i.  p.  62,  says 
that  there  is  no  decision  to  warrant  such 
a  dictum.  The  report  of  this  case  in 
Peere  WiUiams,  which  was  cited  in  Warden 
V.  JoneSy^  does  not  contain  the  second 
hearing  of  this  case,  in  which  this  dictum 
is  stated.  In  Taylor  v.  Beech  [ I74l]  ^^  the 
defendant  pleaded  the  statute  in  bar  to 
discovery  as  well  as  to  relief,  and  I  read 
the  case  as  confined  to  this — that  the 
Lord  Chancellor  thought  that  there  were 
circumstances  which  might  raise  an  equity 
in  the  plaintiff's  favour  if  full  discovery 
was  made,  and  that  he  would  not  shut 
out  such  circumstances  by  refusing  dis- 
covery. In  Surcome  v.  Pinniger  [l853]  ^^ 
there  is  a  dictum  of  Lord  Justice  Turner's  : 
**But  it  has  been  held,  in  many  cases, 
that  if  there  be  a  written  agreement 
after  marriage  in  pursuance  of  a  parol 
agreement  before  marriage,  this  takes  the 
case  out  of  the  statute.''  This  dictum  was 
not  necessary  for  the  decision,  and  the 
Lord  Justice  does  not  refer  to  any  case 
except  Taylor  v.  Beech,^^  which  he  treats 
as  a  case  of  part  performance  by  acts 
other  than  mere  marriage.  In  Barkvoorth 
V.  Young  [i856],^®  Vice- Chancellor  Kin- 
dersley  decided  that  a  statement  of  a 
parol  agreement  in  an  affidavit  made  after 
the  marriage  by  the  party  to  be  charged 
was  sufficient  to  satisfy  the  statute.  He 
said  :  ''  the  defendant  objects,  that,  sup- 
posing this  was  in  every  other  respect  a 
sufficient  note  or  memorandum  in  writing, 
it  was  not  made  till  after  the  marriage, 
and  therefore  is  not  good  within  the 
intent  of  the  statute.  And  the  opinion 
expressed  by  Sir  W.  Grant  in  Randall  v. 

(16)  1  Ve8.  sen.  297. 

(17)  22  L.  J.  Ch.  419;  3  De  G.  M.  &  G.  671. 

(18)  26  L.  J.  Ch.  163;  4  Drew.  1. 


Morgan  [i805]  ^^  is  relied  upon.  Sir  W. 
Grant's  opinion  is  exprepsed  in  the  form 
of  a  strong  doubt,  and  unquestionably 
even  the  doubts  of  such  a  Judge  are 
entitled  to  the  utmost  consideration  and 
deference.  But,  notwithstanding  that 
doubt,  it  has  been  since  held  by  Lord 
Langdale  in  De  BeU  v.  Thomson  [l84l],*® 
and  by  Lord  Cottenham  in  the  same  case 
on  appeal,  that  a  written  memorandum  or 
note  made  after  the  marriage  of  a  parol 
agreement  made  before  the  marriage 
would  be  sufficient  within  the  statute; 
the  former  referring  to  Lord  Harcourt  s 
opinion  in  Hodgson  v.  Huichenson,^'^  and 
the  latter  referring,  not  only  to  that  case, 
but  also  to  Lord  Hardwicke's  decision  in 
Taylor  v.  Beech^^^  and  to  that  of  Lord 
Macclesfield  in  Montacute  v.  McucweU}^ 
All  these  opinions  must,  I  think,  out- 
weigh Sir  W.  Grant's  doubt."  I  have 
already  referred  to  two  of  the  cases  on 
which  the  Vice-Chancellor  relied;  and 
with  regard  to  De  Biel  v.  Thomson  ^^  and 
Eamwsrsley  v.  De  Biel  (Baron)  [l845],** 
I  would  point  out,  with  all  respect,  that 
Lord  Langdale  did  not  decide  the  case  on 
the  ground  that  a  subsequent  memo- 
randum would  satisfy  the  statute,  but 
said  that  the  subsequent  letter  was  either 
a  sufficient  note  to  satisfy  the  statute  or  a 
sufficient  adoption  of  an  ante-nuptial  con- 
tract purporting  to  have  been  entered 
into  by  his  sons  in  writing  on  his  behalf; 
and,  further,  that  Lord  Cottenham,  in 
Lassence  v.  Tiemey  [1849],^*  expressly 
stated  that  his  judgment  in  Hammersley 
V.  De  Biel  {Baron)  ^^  turned  on  part  per- 
formance by  acts  other  than  the  mere 
marriage.  Except  so  far,  therefore,  as 
Hodgson  v.  Hutchenson^^  is  an  authority, 
I  come  to  the  conclusion  that  the  Vice- 
Chancellor's  judgment  was  not  supported 
by  express  authority. 

On  the  other  hand,  in  addition  to  a 
dictum  of  Sir  William  Grant's  in  Randall 
V.  Morgan,^^  there  are  three  cases  of  the 
highest  authority  which,  in  my  opinion, 
shew  that  Barkworth  v.  Young  ^^  can- 
not be  supported .  In  Spurgeon  v.  Collier  ® 
there  was  a  settlement  made  after  mar- 
riage ;  evidence  was  tendered  of  an  ante- 

(19)  12  Ves.  67. 

(20;  3  Beav.  469 ;  12  CI.  &  F.  64;*. 

(21)  12  CI.  &  F.  45. 

(22)  1  Mac.  &  G.  561. 
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cedent  parol  agreement.  The  evidence 
failed,  but  Lord  Northington  said: 
"  Secondlj,  if  proved,  it  would  not  better 
the  case.  It  is  admitted,  that,  since  the 
statute,  though  such  promise  was  made. 
Dr.  Alston  could  have  no  remedy.  Then 
the  settlement  was  voluntary,  for  it  could 
not  be  compelled.  It  was  made  to  a 
person  having  no  right  to  demand  it ;  for 
where  there  is  no  remedy,  there  is  no 
right.  But,  if  such  a  parol  agreement 
were  to  be  allowed  to  give  effect  to  a  sub- 
sequent settlement,  it  would  be  the  most 
dangerous  breach  of  the  statute,  and  a 
violent  blow  to  credit.  For  any  man,  on 
the  marriage  of  a  relation,  might  make 
such  promise,  of  which  an  execution  never 
could  be  compelled  against  the  promisor, 
and  the  moment  his  circumstances  failed, 
he  would  execute  a  settlement  pursuant 
to  his  promise,  and  defraud  all  his  cre- 
ditors." I  read  this  as  a  clear  expression 
of  the  Lord  Keeper's  opinion  that  such 
an  agreement,  although  followed  by  a 
settlement  in  pursuance  of  it,  cannot 
satisfy  the  statute.  In  Warden  v.  Jones '' 
creditors  filed  a  bill  to  set  aside  a  settle- 
ment as  fraudulent  within  the  statute  of 
Elizabeth.  The  Lord  Chancellor  assumed 
the  existence  of  an  antecedent  parol 
agreement,  and  decided  that  it  was  not 
sufficient  to  satisfy  the  statute  so  as  to 
give  consideration  to  the  settlement  made 
after  marriage  in  pursuance  of  such  agree- 
ment. Finally,  in  TroweU  v.  Shentan  ® 
Sir  George  Jessel  says  :  **  Some  observa- 
tions were  made  during  the  argument  as 
to  the  effect  of  a  subsequent  acknowledg- 
ment in  writing  of  a  contract,  and  Bark- 
v)orth  V.  Young  *•  was  referred  to  in  sup- 
port of  the  contention  that  the  settle- 
ment was  for  value,  though  there  was  no 
ratification  till  after  the  marriage.  The 
answer  to  this  is  given  by  Warden  v. 
Jonea^^  which  is  subsequent  in  date  to 
Barkworth  v.  Young,^^  and  therefore,  so 
£&r  as  the  two  are  inconsistent,  overrules 
it.  Lord  Oranworth,  there  referring  to  a 
poet-nuptial  settlement  reciting  that  it 
was  made  in  pursuance  of  an  ante-nuptial 
agreement,  says :  *  Lord  Thurlow  decided 
in  Dundas  v.  Dutena  ^  that  such  a  settle- 
ment is  good,  and  on  that  decision  I  will 
only  remark,  that  if  it  be  a  correct  view  of 
the  law,  the  whole  policy  of  the  statute  is 
defeated.     It  cannot  be  enough  merely  to 


say  in  writing,  that  there  was  a  previoas 
parol  agreement.  It  must  be  proved  that 
there  was  such  an  agreement,  and  to  let 
in  such  proof  is  precisely  what  the  statute 
meant  to  forbid.'  In  that  short  passage 
the  Lord  Chancellor  disposed  of  all  the 
other  authorities."  And  in  the  same  case 
Lord  Justice  Cotton  says :  "  It  was  urged 
that,  though  no  action  could  be  maintained 
for  breach  of  the  agreement,  yet  the 
settlement  was  not  to  be  treated  as  volun- 
tary. Warden  v.  Jones  ^  appears  to  me  to 
decide  the  exact  contrary  of  this  conten- 
tion. The  consideration  was  held  to  be 
insufficient  in  that  case,  because  the 
Statute  of  Frauds  provided  'that  no 
action  shall  be  brought  whereby  to  charge 
any  person  upon  any  agreement  made 
upon  consideration  of  marriage,  unless 
the  agreement  upon  which  such  action 
shall  be  brought,  or  some  note  or  memo- 
randum thereof,  shall  be  in  writing,, 
signed,'  <S:c.  Here  the  question  does  not^ 
turn  on  the  Statute  of  Frauds,  but  on 
Lord  Tenterden's  Act ;  but  if  in  one  case 
it  is  held  that  a  parol  contract  before 
marriage  cannot  support  a  settlement 
made  after  marriage,  so  here  a  settlement 
cannot  be  supported  by  an  infant's  con- 
tract of  which  there  is  no  written  con- 
firmation." See  also  Sugden  en  Fowert 
(8th  ed.),  pp.  647,  650. 

In  the  two  last  mentioned  cases  theCourt 
expressly  pointed  out  that  there  was  no 
recital  of  any  ante-nuptial  agreement,  and 
the  next  question  that  I  have  to  consider 
is  whether  the  existence  of  such  a  recital 
makes  any  difference.  In  my  opinion  it 
does  not.  The  decision  of  the  Courts  that 
a  post-nuptial  settlement  is  not  supported 
by  an  antecedent  parol  agreement  invokeft 
the  proposition  that  no  post-nuptial  settle- 
ment can  by  itself  satisfy  the  statute.  It 
is  the  date  of  execution,  not  the  contents, 
of  the  document  that  is  material.  Recitals 
may  in  some  cases  raise  a  case  of  estoppel^ 
but  they  cannot  affect  the  construction 
of  a  statute,  nor  can  the  same  document 
be  at  one  and  the  same  time  an  Agree- 
ment within  and  an  agreement  not  within 
the  statute,  according  as  it  is  impeached  by 
a  settlor  or  his  creditors.  The  question. 
What  is  an  agreement  sufficient  to  satisfy 
the  statute  1  must  be  answered  in  the 
same  way  in  all  cases.  Further,  I  come 
to  the  same  conclusion  on  the  constractioa 
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of  the  statute.  Section  4  en&cts  'Hhat 
no  action  shall  he  hroiight  wherehy  .  .  . 
to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage  .  .  . 
unless  the  agreement  upon  which  such 
action  shall  he  hrought,  or  some  memo- 
randum or  note  thereof,  shall  he  in  writing, 
and  signed  hy  the  party  to  he  charged 
therewith,  or  some  other  person  there- 
unto hy  him  lawfully  authorized."  An 
agreement  or  memorandum  or  note  thereof 
to  satisfy  the  statute  must,  in  my  opinion, 
be  reduced  into  writing  and  signed  before 
the  marriage.  It  is  true  that  the  statute 
does  not  render  the  agreement  void  or 
illegal,  but  it  renders  written  evidence 
of  it  indispensable — Maddisan  v.  Aldergon 
^1883].^'  An  agreement  which  a  man 
cannot  be  compelled  to  perform  is  a 
voluntary  agreement.  He  cannot  be  com- 
pelled to  perform  the  ante-nuptial  agree- 
ment, because  it  is  parol,  nor  the  post- 
nuptial, because  it  is  founded  on  a  past 
consideration,  and  fails,  therefore,  to  pos- 
sess that  essential  part  of  a  contract — 
the  consideration  for  value — for  it  is  well 
settled  that  a  past  consideration  will  not 
«upport  a  present  promise,  and  the  con- 
tract in  consideration  of  marriage  differs 
from  contracts  for  sale,  within  sub-sec- 
tions 4  and  17  of  the  statute,  as  to  which 
it  has  been  held  that  the  agreement  must 
be  signed  before  action — Lticas  v.  Dixon 

5l889p* — because  the  marriage  is  per- 
brmed  once  for  all  and  is  irrevocable. 
But  in  contracts  for  sale  the  consideration 
continues,  for,  if  the  whole  purchase- 
money  has  not  been  paid  the  balance 
unpaid  remains  a  consideration  at  the  date 
of  the  contract,  and,  if  the  whole  has 
been  paid,  the  purchaser  can  recover  it 
iMick  if  the  contract  ia  repudiated.  I  do 
not  forget  that  the  post-nuptial  agreement 
here  is  under  seal,  but  this  is  immaterial 
for  the  present  purpose,  for  equity  will 
not  aid  a  voluntary  covenant  by  specific 
performance — Jefferya  v.  Jefferya  [l84l]  ^^ 
— and  the  defendants  are  claiming  the 
funds  in  apeeie,  not  damages  for  breach  of 
covenant. 

Is  there,  then,  any  authority  that  pre- 

(23)  62  L.  J.  Q.B.  737,  749  ;  8  App.  Cas.  467, 
488. 

(24)  58  L.  J.  Q.B.  161;  22  Q.B.  D.  357. 
(26)  Or.  k  Ph.  138. 


vents  my  holding  in  accordance  with  my 
own  opinion  ?  It  is  very  doubtful  whether 
Dundaa  v.  DtUena^  amounts  to  more  ttikn 
a  dictum.  It  is  certainly  a  mere  dictum 
as  reported  in  Veaey  :  "  Lord  Chancellor : 
If  the  husband  made  an  agreement,  that 
he  would  settle,  and  then  in  fraud  of  that 
agreement  got  married,  would  not  he  be 
bound  by  it?  I  thought,  there  was  a  case  in 
point  for  that.  ViThat  the  settlement  might 
be,  if  made  upon  himself  after  marriage  is 
another  question.  But  in  Eq.  Cas.  Ah." 
(which  I  apprehend  is  the  case  of  Mont- 
acute  V.  MaxweU^^^  which  I  have  referred 
to),  ''where  there  was  an  agreement 
before  marriage,  and  the  father  drew  the 
man  in,  and  was  privy  to  his  having 
married  without  any  execution,  and  then 
refused  to  execute,  relief  was  given.  If 
in  this  case  there  was  an  agreement  before 
marriage,  and  afterwards  he  drew  her  in 
to  be  married,  and  then  refused  to  per- 
form it,  it  appears  to  me  to  be  that  kind 
of  fraud,  against  which  this  Court  will 
relieve.  If  there  is  a  parol  agreement 
for  a  settlement  upon  marriage,  after 
marriage  a  suit  upon  the  ground  of  part 
performance  would  not  do,  because  the 
statute  is  expressed  in  that  manner ;  but 
is  there  any  case,  where  in  the  settlement 
the  parties  recite  an  agreement  before 
marriage,  in  which  it  has  been  considered 
as  within  the  statute?"  The  Solicitor- 
General  said  he  did  not  think  it  would 
be  good.  And  Sir  William  Grant  so 
treats  it  in  RandaU  v.  Morgan^^\  and 
although  Lord  Ellenborough  calls  it  a 
decision  in  Shaw  v.  Jahem^n  [l803],^* 
he  refers  to  the  report  in  Vesey,  where  it 
is  not  more  than  a  dictwm.  In  Cox  it  is 
reported  as  a  decision  ;  but  I  think  Veaey' a 
report,  supported  as  it  is  by  Sir  William 
Grant,  is  the  more  trustworthy.  I  have 
considered  this  in  detail,  because,  if  Lord 
Thurlow  decided  the  point.  Lord  Cran- 
worth's  dicimm  could  not  overrule  it,  and 
it  would,  of  course,  be  binding  on  me. 
But  I  think  that  it  is  only  dictum^  and 
that  it  is  outweighed  by  the  dicta  of  Lord 
Cranworth  in  Warden  v.  Jonea  ^  :  "  This 
most  reasonable  construction  of  the  statute 
is  consistent  with  the  decision  of  Lord 
Cottenham  in  Laaaence  v.  Tiemeyy'^^  and 
though  the  precise  question  does  not  ari^e 
(26)  4  East,  201. 
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in  the  case  now  before  me,  I  have  thought 
it  right  to  advert  to  these  authorities,  in 
order  that  it  may  not  be  thought  I  decide 
the  present  case  merely  on  the  ground 
that  it  is  distinguishable  from  Bundaa  v. 
DtUens.^  1  incline  to  think  that,  even  if 
this  settlement  had  contained  a  statement 
that  it  was  made  in  pursuance  of  a  pre- 
vious ante- nuptial  parol  agreement,  I 
should  still  have  considered  it,  as  I  now 
consider  it,  void  against  creditors/'  This 
was  approved  by  the  Court  of  Appeal  in 
TroweU  v.  Shinion,^  and  by  Lord  St. 
Leonards  in  his  work  on  Powers  (8th  ed.), 
p.  649.  The  defendants'  counsel  placed 
great  reliance  on  a  passage  in  Lord  Sel- 
borne's  judgment  in  CodringUm  v.  Lind- 
say ^ :  "  What,  then,  are  the  considerations 
for  the  settlement  of  the  Bank  of  Bengal 
shares,  and  the  6,213^.  Consols,  and  4,56 2Z. 
reduced  stock,  expressed  on  the  face  of  the 
deed  of  March  31, 1850 1  First,  I  find  in  it 
an  express  recital  '  that  upon  the  treaty 
for  the  marriage  it  was  agreed'  (which  I 
take  to  mean  agreed  between  the  plaintiff's 
fiEither  and  her  husband)  that  as  well  the 
two  several  sums  of  6,213/.  Consols  and 
4,562/.  reduced  stock*  (which  had  been 
then  actually  transferred  into  the  names 
of  the  trustees  of  the  deed),  as  also  all  the 
interest  of  the  plaintiff  or  of  her  husband 
in  her  right  under  the  settlement  of 
August  17,'  1824  (that  is,  her  interest  in 
the  80,000  S.R.)  'should  be  settled  upon 
the  trusts  and  in  the  manner  thereinafter 
mentioned.'  This  recital  cannot,  as  against 
any  person  not  a  party  to  it,  alter  the 
consideration  or  the  true  character  of  the 
deed,  or  supply  the  want  of  other  evi- 
dence of  a  binding  ante-nuptial  contract : 
Warden  v.  Janes  J  But  I  apprehend  it  is 
good  evidence  as  between  the  fieither  and 
the  husband,  at  all  events,  of  the  terms  of 
and  the  considerations  for  their  agreement 
inter  se"  In  that  case,  as  well  as  in 
Battersbee  v.  Farrington  [isis],^^  there 
was  an  express  recital  of  an  ante- nuptial 
contract  contained  in  the  post-nuptial 
settlement.  The  true  meaning  of  Lord 
Selbome's  statement  is  illustrated  by  Sir 
Thomas  Plumer's  judgment  in  BaUershee 
V.  Farrington ^^ :  "On  the  first  question, 
(which  I  am  nob  now  to  decide,)  the  dis- 
tinction, I  apprehend,  is,  that  against  all 
(27)  1  Swans.  106. 


persons  claiming  under  the  settlor  the 
recital  is  conclusive ;  but  it  would  be 
difficult  to  maintain,  that  a  recital  in  a 
post-nuptial  settlement  of  ante-nuptial 
articles,  of  the  existence  of  which  there 
is  no  distinct  proof,  would  be  binding  on 
creditors.  Such  a  doctrine  would  give  to 
every  trader  a  power  of  excluding  his 
creditors  by  a  recital  in  a  deed  to  which 
they  are  not  parties.  In  this  instance 
there  appears  no  motive  for  the  recital  if 
untrue  ;  a  recital  in  a  deed  executed  before 
the  party  engaged  in  trade,  when  he  was 
not  indebted,  and  20  years  prior  to  his 
death."  The  meaning  is  that,  although 
the  post-nuptial  settlement  does  not  satisfy 
the  statute,  the  recital  of  an  ante-nuptial 
contract  may  bind  the  party  making  it, 
and  volunteers  claiming  under  him,  bj 
estoppel,  and  counsel  for  the  defendants 
has  accordingly  argued  that  the  trustee 
in  bankruptcy  stands  in  no  better  position 
than  the  bankrupt,  and  is  as  much  bound 
by  estoppel  as  the  bankrupt  himself  would 
be. 

Now,  it  is  no  doubt  true  as  a  general 
proposition  that  the  trustee  in  bank- 
ruptcy stands  in  the  bankrupt's  shoes, 
but  this  is  subject  to  several  exceptions. 
It  is  only  necessary  here  to  mention  three 
— first,  under  section  47  of  the  Bank- 
ruptcy Act,  1883 ;  secondly,  under  the 
statute  of  13  £Iiz.  c.  5 ;  and  thirdly,  in 
cases  of  fraud.  In  the  first  two  cases  the 
trustee  has  a  paramount  right  by  statute 
which  overrides  the  title  of  the  bankrupt 
and  persons  claiming  under  settlements 
made  by  him.  The  third  exception  is  not 
peculiar  to  the  trustee  in  bankruptcy,  but 
is  of  more  general  application.  It  is  con- 
ceded that  the  first  exception  is  excluded 
in  the  present  case,  both  by  the  terms  of 
the  section  itself  and  by  the  periods  that 
have  elapsed.  I  will  deal  with  the  second 
exception  presently.  The  third  exception 
may  be  stated  in  Baron  Martin's  words 
in  Horton  v.  Westminster  Improvement 
Commissioners  [1852]**:  "The  meafiing 
of  estoppel  is  this — that  the  parties  agree 
for  the  purpose  of  a  particular  transaction 
to  state  certain  facts  as  true ;  and  that,  so 
far  as  regards  that  transaction,  there  shall 
be  no  question  about  them.  But  the 
whole  matter  is  opened  when  the  state- 

(28)  21  L.  J.  Ex.  297.  301;  7  Ex.  780,  7D1. 
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ment  is  made  for  the  purpose  of  conceal- 
ing an  illegal  contract ;  for  persons  cannot 
be  >  allowed  to  escape  from  the  law  by 
making  a  Ealse  statement."  See  also  Doe 
d.  WiUiamB  v.  Lloyd  [1839],'^  where  the 
beir-at-law  of  a  grantor  was  allowed  on 
this  ground  to  impeach  the  validity  of  his 
ancestor's  deed.  To  return  to  the  second 
exception.  The  statute  13  Eliz.  c.  5 
avoids  voluntary  settlements  made  with  a 
view  to  defeat  or  defraud  creditors.  When 
the  husband  entered  into  the  covenant  of 
February  8,  1873,  he  was  entitled  jure 
mariti  to  the  property  in  question,  which 
was  a  reversionary  interest  in  personalty, 
subject  only  to  the  contingency  of  his 
Tvife's  surviving  him  before  he  had  reduced 
it  into  possession.  By  that  settlement  he 
expressly  provided  that  his  property 
should  be  withdrawn  from  his  creditors  in 
case  he  became  bankrupt.  It  is  therefore 
fraudulent  within  the  statute  13  Eliz.  c.  5, 
according  to  the  case  of  Pearson,  In  re  ; 
Stephens y  ex  paa-te,^^  the  authority  of  which 
is  not  affected  by  Detmold,  In  re  ;  Detmold 
V.  Detmold  [l889],^®  which  was  the  case  of 
a  marriage  settlement  ;  while  Pearson, 
Jn  re,^^  was  a  voluntary  settlement,  and  is 
therefore  on  all-fours  with  the  present 
case. 

It  was  argued  that  Pearson,  In  re,^^ 
f(tood  alone,  and  was  wrongly  decided,  but 
I  am  not  aware  that  it  has  ever  been 
doubted,  and  it  is  right  that  I  should 
follow  it.  Montefiore  v.  Behrens*^  was 
also  cited,  but  the  reasoning  on  which  the 
Master  of  the  Rolls  proceeded  in  that  case 
is  inapplicable  to  the  present ;  he  put  it 
on  the  ground  that  the  fund  was  the  wife's 
property,  and  that  she  was  entitled  to 
enforce  her  equity  to  a  settlement.  But 
here  there  was  no  such  right  in  the  wife, 
because  the  property  was  a  contingent 
reversionary  interest  in  personalty — see 
Osbom  V.  Morgan  [l852]  ^^ — and  she  was 
dead  long  before  the  fund  fell  into  posses- 
sion, and  the  equity  is,  of  course,  personal 
to  her.  I  am  of  opinion,  therefore,  that 
the  trustee  in  bankruptcy  would  not  be 
bound  by  estoppel  if  any  such  arosei     ~'Z 

But  I  am  further  of  opinion  that  the 
recital  is  not  sufficiently  precise  to  create 

(29)  9  L.  J.  C.P.  83 ;  5  Bing.  N.C.  741. 

(30)  58  L.  J.  Ch.  495 ;  40  Ch.  D.  585. 

(31)  21  L.  J.  Ch.  318;  0  Hare,  432. 


an  estoppel.  It  is  quite  consistent  with 
the  existence  of  a  mere  parol  agreement ; 
for  a  pleader  might  insert  the  very  words 
of  that  recital  in  his  defence,  and  yet 
plead  that  such  agreement  was  not  in 
writing,  so  as  to  satisfy  the  Statute  of 
Frauds.  Even  if  the  recital  had  been  of 
an  agreement  in  writing,  it  would  have 
been  open  to  the  trustee  in  bankruptcy  to 
adduce  evidence  to  shew  that  it  was 
untrue,  and,  if  it  were  untrue,  it  would  be 
fraudulent  within  Baron's  Martin's  judg- 
ment cited  above.  It  /  has  not  been 
argued  that  the  deed  of  October  25,  1897, 
has  any  independent  validity  or  effect, 
and  the  other  points  made  on  this  deed 
and  otherwise  in  the  case  do  not  arise  in 
the  view  that  I  take  of  the  matter.  The 
costs  of  all  parties  will  come  out  of  the 
fund. 

Solicitors — H.  Clifton  Lambert,  for  plaintiff^ ; 
Tarry,  Sherlock  &  King,  for  official  receiver ; 
Van  Sandau  &  Co.,  for  other  defendants. 

[Roported  by  J.  R.  Brooke^  Esq., 
Barrister-at'Livn), 
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May  3, 

Will — Gift  to  Corps  of  Commissionaires 
— "  To  aid  in  purchase  of  barracks  or  in 
any  other  way  beneficial  to  the  corps " — 
Voluntary  Association  —  Charity  —  Per- 
petuity, 

A  gift  to  a  perpetual  institution  not 
charitable  is  not  necessarily  bad.  The  gift 
is  good  if  it  is  not  subject  to  any  trust  that 
toill  prevent  the  existing  members  of  the 
association  from  dealing  with  it  as  tliey 
please,  or  if  it  can  be  construed  as  a  gifc 
to  or  for  the  benefit  of  the  individual  mem- 
bers of  the  association.  If  the  gift  is  one 
which  by  the  terms  of  it,  or  whid^  by  reason 
of  the  constitution  of  the  association  in 
whose  favour  it  is  made  tends  to  a  per- 
petuity, the  gift  is  bad. 

The  Corps  of  Commissionaires  is  a 
voluntary  association  with  a  somewhat 
special  constitittion  for  the  benefit  of  able- 
bodied  and  disabled  soldiers  and  sailors  alike, 
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whioh  is  mainly  supported  by  the  svhscrip' 
tions  of  tlie  mmhws  and  intended  for  their 
benefit;  and  although  there  are  funds 
appropriated  to  the  benefit  of  the  corps 
which,  taken  separately j  may  be  considered 
as  eharitieSy  the  corps  as  at  present  consti- 
tuted would  not  appear  to  be  a  charity 
toithin  the  legal  meaning  of  that  expres- 
sion, 

A  gift  to  the  committee  for  the  time 
being  of  the  corps  "  to  aid  in  the  purchcue 
of  their  barracks  or  in  any  other  way 
beneficial  to  that  corps"  is  good  on  the 
ground  either  that  some  of  the  objects  of  the 
corps  are  charitablcy  or  else  that  it  does  not 
tend  to  a  perpetuity,  inasmiu^  as  the  com- 
mittee  for  the  time  being  of  the  carps  can 
deal  with  it  in  any  way  they  please  for  the 
benefit  of  the  corps. 

Dictum  in  Cocks  v.  Manners  (40  L.  J. 
Ch.  640  ;  L.  B.  12  Eq.  57^)  approved  and 
applied, 

Dutton,  In  re ;  Peake,  ex  parte  (48  L.  J. 
Ex.  350 ;  4  Ex.  D.  54)  ;  Amas,  In  re ; 
Carrier  v.  Price  (60  L.  J.  Ch.  570  ; 
[1891]  3  Ch.  159) ;  Clark's  Trusts,  In  re 
(45  L.  J.  Ch.  194;  1  Ch.  D.  497); 
Thomson  v,  Shakespear  (29  L.  J.  Ch.  276  ; 
1  De  G.  F.  &  J.  399) ;  and  Carne  v.  Long 
(29  L.  J.  Ch.  503  ;  2  De  G.  F,  &;  J.  75) 
discussed  and  distinguished. 

The  testator,  William  H.  S.  Clarke,  by 
his  ¥7ill  dated  August  9,  1873,  after 
giving  out  of  the  share  of  his  father's 
property  coming  to  him  at  his  mother's 
death  the  several  legacies  therein  men- 
tioned, amounting  in  the  whole  to  3,200/., 
proceeded  as  follows :  '*  The  remainder  of 
my  share  of  my  father's  property  I  give 
devise  and  bequeath  to  the  Committee 
for  the  time  being  of  the  Corps  of  Com- 
missionaires in  London  to  aid  in  the 
purchase  of  their  barracks  or  in  any  other 
way  beneficial  to  that  Corps."  The  share 
of  his  father's  property  coming  to  the  tes- 
tator at  his  mother's  death  was  about 
5,000/.,  and  was  subject  to  her  life 
interest.  The  testator  died  in  1876,  and 
his  mother  died  in  February,  1899,  when 
the  fund  became  distributable. 

It  appeared  from  the  evidence  of  the 
adjutant  that  the  corps  was  founded 
shortly  after  the  Crimean  war  in  order 
to  find  employment   for  discharged  and 


disabled  soldiers  and  sailors;  that  it 
had  grown  from  very  small  dimen- 
sions until  at  the  present  time  between 
2,500  and  2,600  soldiers  and  saOors  foand 
employment  by  means  of  its  agency  at 
good  and  remunerative  wages.  The  corps 
was  said  to  be  entirely  eel^supporting  so 
far  as  the  men  employed  were  concerned. 
All  men  forming  the  corps  were  required 
to  contribute  to  the  general  funds  and  to 
the  sick  fund,  and  to  encourage  providence 
for  old  age  each  man  was  expected  to 
open  a  savings-bank  account,  into  which 
he  was  to  pay  a  certain  amount  either 
monthly  or  quarterly.  Nothing,  however, 
was  charged  against  the  men  or  the 
general  funds  of  the  corps  for  the  officers' 
salaries,  or  for  other  expenses  from  which 
the  men  did  not  directly  receive  any 
benefit.  Soon  after  the  formation  of  the 
corps  it  became  necessary  to  establish 
quarters  at  which  the  business  of  the 
corps  might  be  carried  on,  and  premises 
were  consequently  bought  by  Sir  Edward 
Walter  in  Exchange  Court,  Strand,  for 
the  purpose,  which  were  subseqnentlj 
paid  for  mainly  by  means  of  a  benefaction 
from  the  late  Marchioness  of  Westminsttf . 
Additional  premises  were  from  time  to 
time  acquired  until  a  large  block  of  pre- 
mises lying  between  the  Strand  on  the 
south,  Maiden  Lane  on  the  north,  and 
Bedford  Street  on  the  west,  had  been 
bought  and  paid  for  out  of  the  funds  of 
the  corps.  The  greater  part  of  these 
premises  was  occupied  by  the  corps,  some 
of  the  houses  having  been  pulled  down 
and  rebuilt  in  the  form  of  barracks.  It 
was  intended  ultimately  to  utilise  the 
whole  of  the  sites  so  acquired  by  the 
erection  thereon  of  buildings  for  adminis- 
trative purposes  and  barracks  for  the 
men*s  accommodation.  As  the  corps  in- 
creased in  numbers  it  became  necessary 
to  employ  a  staff  for  the  conduct  of  its 
afikirs,  and  Sir  E.  Walter,  feeling  that  it 
would  be  a  burden  on  the  men  to  charge 
them  with  the  cost  of  the  maintenance  of 
the  staff,  in  or  about  the  year  1 863  started 
an  officers'  endowment  fund  for  the 
purpose  of  providing  for  such  and  other 
expenses,  to  which  legacies  and  subscrip- 
tions and  donations  had  from  time  to 
time  been  made.  When  founding  this 
fund  the  design  or  object  was  declwed  to 
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be  as  follows :  ''  The  Eadowment  fund  of 
the  Corps  of  Oommissionaires  is  designed 
for  the  payment  of  the  Officers  of  the 
Staff  and  such  other  objects  CDnnected 
with  the  institution  as  may  in  the  opinion 
of  the  Board  require  assistance  provided 
such  object  is  not  contrary  to  any  funda- 
mental principle  of  the  Corps."  The 
scheme  which  was  adopted  in  June,  1863, 
provided  that  the  income  of  the  endow- 
ment fund  should  be  devoted  by  the  board 
to  the  following  purposes — first,  payment 
of  officers  of  staff;  secondly,  offices  for 
adjutant  and  staff;  thirdly,  allowance  for 
out-quarter  divisions,  consisting  of  thirteen 
men  and  upwards,  not  exceeding  1 0«.  per 
man.  Any  surplus  was  to  be  invested  to 
form  the  nucleus  of  a  fund  for  building 
permanent  barracks.  A  considerable  sum 
appeared  to  have  been  accumulated  by 
this  means,  though  more  was  needed 
before  the  complete  building  scheme  could 
be  carried  out.  The  management  and 
property  of  the  corps  was  vested  in  a 
board  of  governors  composed  of  two  per- 
manent trustees,  an  administrative  board 
consisting  of  eighteen  officers,  and  an 
executive  committee  of  seven.  The  duty 
of  the  executive  committee  was,  among 
other  things,  to  authorise  and  make  in- 
vestments of  the  fund,  to  authorise  pay- 
ments thereout  and  the  purposes  for  which 
i  t  was  to  be  applied,  and  to  appoint  officers 
and  fix  their  salaries.  A  sum  of  money 
calculated  according  to  the  numbers  of  the 
members  of  the  corps  was  carried  over 
every  year  from  the  endowment  fund  to 
the  general  funds  of  the  corps. 

The  question  now  raised  by  this  origin- 
ating summons  was  whether  the  above- 
mentioned  gift  to  the  corps  was  a  valid 
gift. 

barton,  A'.C,  and  Marey,  for  the  tes- 
tator's legal  personal  representativas. 

JRawderif  K.C.f  and  Maugham,  for  the 
residuary  legatee. — The  gift  in  this  case 
•cannot  be  construed  as  a  gift  to  in- 
dividuals. The  testator  had  in  view  the 
permanent  improvement  of  the  corps,  and 
did  not  intend  the  gift  for  the  benefit  of 
the  members  of  the  corps  at  his  death. 
The  gift  is  void  for  uncertainty  if  it  is  to 
be  applied  in  ways  which  cannot  be  ascer- 
tained. 

Vol.  70.— Chan'c. 


Further,  the  corps  is  not  a  charity. 
The  institution  is  in  no  sense  one  for  the 
maintenance  of  disabled  soldiers.  The 
fact  that  there  is  a  fund  which  may  be 
eleemosynary  does  not  make  the  corps  a 
charity.  The  test  is,  What  is  the  central 
idea  of  the  corps  ?  The  existence  of  the 
officers'  endowment  fund  and  of  the 
barracks,  which  are  assisted  from  outside, 
is  not  sufficient  to  make  the  corps  a 
charity.  If  the  main  organisation  is  not 
in  its  general  purposes  charitable  the  fact 
that  part  of  it  is  assisted  does  not  make  it 
a  charity — Theobald  on  the  Law  of  WtUe 
(5th  ed.),  pp.  106  and  107.  Poverty  is 
not  an  essential  qualification  for  member- 
ship of  the  corpa.  It  is  not  a  charity 
within  the  preamble  of  the  statute  of 
Elizabeth  (43  Eliz.  c.  4:)'-Clark*8  Trusts, 
In  re  [1876],*  which  was  approved  in 
Cannock  v.  Edwards  [l896],'  is  indis- 
tinguishable from  the  present  case.  The 
gift  here  cannot  be  construed  as  a  gift  for 
various  alternative  purposes,  and  it  faUs 
for  uncertainty,  notwithstanding  the  dis- 
cretion given  to  the  donees — Hunter  v. 
AU.'Oen.  [l899p  If  this  is  not  a  gift  to 
individuals,  and  the  corps  is  not  a  charity, 
the  gift  is  bad  as  tending  to  a  perpetuity, 
for  the  corps  has  no  express  power  to 
divide  up  or  alienate  its  property,  and 
permanency  is  contemplated  by  the  gift — 
Amos,  In  re;  GarrMr  v.  Price  [1891],* 
Came  v.  Long  [l86oV  Dutton,  In  re; 
PeaJcej  ex  parte  [1878j,^  and  Thomson  v« 
Shakespear  [l860j  J 

Stamp,  for  the  testator's  next-of-kin. — 
I  adopt  the  last  argument.  The  pre- 
liminary direction  given  by  the  will  is 
not  charitable — Att.'Gen.  v.  Haberdashers* 
Co,  [i834].®  Every  trust  must  have  a 
definite  object,  and  there  must  be  some- 
body in  whose  favour  •  the  Court  can 
decree  performance — Morice  v.  Durham 
{Bishop)  [i804].^  Any  member  of  the 
corps  would  be  entitled  to  an  account  if 
this  is  a  charity.     The  members  have  no 


(1)  43  L.  J.  Ch. 

(2)  Co  L.  J.  Ch, 

(3)  68  L.  J.  Ch. 

(4)  60  L.  J.  Ch. 

(5)  29  L.  J.  Ch. 

(6)  48  L.  J.  Ex. 

(7)  29  L.  J.  Ch 

(8)  I  Myl.  &  K 
(t);  0  Ves.  399. 


194  ;  1  Ch.  D.  497. 
801;  ri896]  2  Ch.  679. 
449  ;  [1899]  A.C.  309.      • 
570;  [1891]  3  Ch.  159. 
50:l ;  2  De  G.  F.  &  J.  76. 
350;  4  "Ex.  D.  54. 
27H ;  1  Dd  G.  F.  &  J.  399. 
420 ;  affirming,  2  L.  J.  Ch.  33. 
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contract  with  one  another,  but  only  with 
the  governors  of  the  corps,  and  their 
rights  are  strictly  limited  by  such  con- 
tract. They  have  no  control  whatever 
over  the  funds. 

Leveitj  K,C,,  and  Stewart-Smithy  for 
the  Corps  of  Commissionaires  and  the 
executive  committee. — The  gift  is  a  good 
one  irrespective  of  the  question  whether 
the  corps  is  a  charitable  institution  or 
not — Coeka  v.  Manners  [l87l].^®  It  is 
similar  to  a  gift  to  a  club.  In  every  one 
of  the  cases  relied  on  there  was  some 
fetter  on  alienation.  There  is  nothing  in 
the  rules  of  the  corps  to  prevent  the 
division  of  this  gift  amongst  all  its  mem- 
bers. The  Attorney- General  might  come 
in  and  say  that  the  institution  was  a 
charity,  but  otherwise  no  member  of  the 
public  has  anything  to  do  with  it.  The 
society  might  be  dissolved  and  the  assets 
divided  if  all  the  members  desired  it. 
There  is  consequently  no  perpetuity.  In 
Clark's  Trusts^  In  r«,*  the  question  was 
not  whether  the  gift  was  bad,  but  as  to 
what  was  to  happen  when  the  society 
stopped.  The  society  there  was  not  a 
charity,  and  there  could  be  no  cy-pres 
application.  Curmack  v.  Edwards^  has 
no  application.  There  was  no  suggestion 
that  the  fund  for  widows  in  that  case  was 
bad  ab  initio  as  a  perpetuity,  and  as  there 
were  no  more  widows  left  the  only  ques- 
tion was  as  to  what  was  to  become  of  the 
fund.  In  Dvtton,  In  re,^  there  was  a 
trust  for  a  library,  and  the  only  point  was 
who  were  the  cestuis  que  trust.  In  Amos^ 
In  re*^  the  fund  belonged  to  a  trade  union, 
and  could  not  be  divided.  In  Came  v. 
Lang  ^  the  property  could  not  be  divided 
80  long  as  there  were  ten  members,  and 
when  there  were  less  than  ten  members 
there  might  be  a  sale,  but  no  division. 
But  although  the  corps  may  not  be  what 
is  commonly  called  a  charitable  institu- 
tion, it  is  within  the  legal  definition  of  a 
charity.  The  original  intention  was  to 
benefit  wounded  sailors  and  soldiers.  A 
charitable  institution  does  not  cease  to  be 
such  meiely  because  it  employs  its  mem- 
bers in  profitable  labour.  Here  there  is 
a  convalescent  fund,  which  is  clearly 
charitable,  for  the  men's  railway  fares  to 

(10)  40  L.  J.  Cb.  610 ;  L.  B.  12  Eq.  674. 


the  seaside,  and  lodging,  fuel,  and  light 
are  paid  out  of  it. 

G.  Came^  for  a  beneficiary,  did  not 
take  any  part  in  the  argument. 

Rotoden^  K.C^  in  reply,  referred  to 
TysMn  an  the  Laio  of  Charitable  Bequests^ 
p.  65. 

Cur,  adv.  vuU. 

May  7. — Btbke,  J. — ^The  question  is 
whether  or  not  a  gift  in  the  will  of  the 
testator  is  good  or  void  as  creating  or 
tending  to  create    a    perpetuity.     [His 
Lordship  read  the  words  of  the  gift,  and 
continued  :]  It  is  common  ground  that  if 
the  legacy  is  one  to  or  in  favour  of  a 
charity  it  is  good.     Although  the  original 
intention  of  the    founder.    Sir  Edward 
Walter,  as  stated    by  him   in  a  letter 
printed  in  the  rules  and  regulations  of  the 
corps,  appears  to  have  been  to  found  a 
charity,   I  do  not  think  that  as  subse- 
quently and  as  at  present  constituted  the 
corps  can  be  so  considered.     It  is  a  volun- 
tary association,  with  a  somewhat  special 
constitution  for  the  benefit  of  ablebodied 
and  disabled  soldiers  and  sailors  alike, 
mainly  supported  by  the  subscriptions  of 
the  members,    and    intended    tor  their 
benefit.     There  are  funds  appropriated  to 
the  benefit  of  the  corps,  which,  taken 
separately,  may  be  considered  as  chanties, 
but  I  am  unable  to  say  that  the  corps  is  a 
charity  within  the  legal  meaning  of  that 
expression.     The  constitution  of  the  corps 
is  given  in  the  affidavit  of  the  adjutant  as 
follows  :  [His  Lordship  read  the  affidavit, 
which  in  effect  stated  the  facts  as  above 
stated,  and  continued  :]  It  is,   I  think* 
established  by  the  authorities  that  a  gift 
to  a  perpetual  institution  not  charitable  is 
not  necessarily  bad.      The  test,  or  one 
test,  appears  to  be.  Will  the  legacy,  when 
paid,  be  subject  to  any  trust  whidi  will 
prevent  the  existing  members  of  the  asso- 
ciation from  spending  it  as  they  please  f 
If  not,  the  gift  is  good.     So,  also,  if  the 
gift  is  to  be  construed  as  a  gift  to  or  for 
the  benefit  of  the  individual  members  of 
the  association.     On  the  other  hand,  if  it 
appears  that  the  legacy  is  one  which  by 
the  terms  of  the  gift,  or  which,  by  reason 
of  the  constitution  of  the  association  in 
whose  favour  it  \&  made,  tends  to  a  per- 
petuity,  the  gift  is  bad. 
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In  opposition  to  the  validity  of  the 
gift  two  cases  were  especially  relied  on — » 
DvXUm^  In  rt^  and  AmoB^  In  re.^  DiUion^ 
In  r6,^  was  a  case  of  an  athenaeam  and 
mechanics  institution,  and  the  gift  was 
**  unto  the  trustees  for  the  time  being  of 
the  Tunstall  Athemeum  Mechanics  Insti- 
tution, to  be  applied  by  them  towards  the 
building  fund  in  connection  therewith/' 
One  of  the  rules  of  the  association  was 
that  ''  The  Institution  shall  not  be  dis- 
solved without  the  consent  of  nine  tenths 
in  number  of  the  members  present  at  a 
general  meeting  to  be  specially  called  for 
that  purpose,  such  consent  to  be  confirmed 
by  a  like  majority  at  a  further  special 
general  meeting,  to  be  called  within  not 
less  than  one  or  more  than  three  calendar 
nionths  from  the  passing  of  such  first 
resolution."      Mr.   Arthur  Charles,  who 
argued  the  case  for  some  of  the  next-of- 
kin,  in  reply  referred  to  the  Literary  and 
Scientific  Institutions  Act,   1854  (17  & 
18  Vict.  c.  112),  which,  by  section  30, 
provided  that  upon    the  dissolution    of 
sach  an  institution  as  that  the  members 
would  receive  no   profit,   but  the  fund 
would    go    to    some    other     institution. 
Chief  Baron  Kelly,  referring  to  the  rules, 
says,  "When,  however,  we  look  to  the 
rules  which  set  out  at  great  length  the 
objects  of  the  institution,  we  find  that  it 
is  in  reality  a  species  of  club  in  which  a 
number  of  persons    come  together    for 
literary  purposes  and    mutual  improve- 
ment.    Under  these  circumstances  the 
case  of  Clark's   Trusts,  In  re,'  is  applic- 
able, where  Yice-Ohancellor  Hall   deals 
with  this  question  and  decides  that  an 
institution  for  mutual  benefit  is  not  a 
charity."     Then,  after  referring  to  the 
case  of  Gofme  v.  Long,^    which   I   will 
mention  presently,  and  quoting  the  words 
which  occurred    in  that  case,  he  says, 
"  Those  are  certainly  stronger  words  than 
appear  in  this  bequest,  but  looking  to  the 
rules  and  constitution  of  this  society,  it 
appears  to  me  that  it  need  not  come  to 
an  end,  so  that  though  this  bequest  does 
not  contain  the  strong  words  of  that  in 
Cams  V.  Long,^  the  principle  of  that  case 
must  apply.''    Then  he  cites  a  passage 
from  the  judgment  of  the  Lord  Chan- 
cellor in  that  case,  and  refers  to  Thomson 
V.  Shaksspear.''      Baron  Huddleston,  in 


giving  judgment,  says :  "  We  were  referred 
to  the  rules  of  the  institution,  and  it  was 
said  there  was  nothing  to  prevent  the  dis< 
solution  of  the  society  and  the  division  of 
the  property,  so  that  the  case  would 
resemble  the  case  of  Cocks  v.  Manners,^^ 
where  there  was  a  bequest  to  a  voluntary 
association  of  ladies  for  pious  and  chari- 
table purposes.  This  argument,  how- 
ever, if  well  founded,  was  met  by  the  con- 
tention that  under  the  Literary  and 
Scientific  Institution  Act,  17  (Ss  18  Viet. 
c.  112,  s.  30,  that  could  not  be  done. 
That  Act  seems  to  shew  that  the  money 
could  not  be  appropriated  among  the 
members.  On  the  whole,  I  am  of  opinion, 
that  this  bequest  does  tend  to  a  perpetuity 
and  is  void."  That  is  a  case  where 
clearly  by  the  constitution  of  the  legatee 
society  it  was  obvious  that  a  perpetuity 
was  intended. 

Amos,  In  re,^  was  a  case  of  a  gift  to 
a  trade  union  registered  under  the  Trade 
Unions  Act,  1871  ;  and  in  that  case  there 
is  a  gift  which  is  referred  to  by  Mr. 
Justice  North  as  follows  :  "  *  I  give,  devise„ 
and  bequeath  unto  Thomns  Price  the 
property  known  as  27,  Bath  Terrace,  the 
conditions  to  be  as  follows  : — that  the 
property  be  lefl  to  him  for  his  life  and  for 
the  life  of  his  heir,  after  which  it  becomes 
the  property  of  the  Boiler  Makers  and 
Iron  Ship  Builders  Society.'  Then  two 
other  houses  are  given  to  two  other  per- 
sons in  substantially  identical  words,  the 
only  difference  being  that  the  first  house 
is  leasehold  and  the  other  two  houses  are 
freehold.  The  conditions  in  each  case  are 
exactly  the  same  as  those  which  I  have 
read.  Then  comes  this,  '  That  each  of  the 
above,'  that  is,  each  devisee,  'keep  the 
property  held  by  them  in  good  repair,  and 
shall  pay  to  the  trustees  the  sum  of  4«. 
per  week,  until  the  whole  of  the  mort- 
gage be  paid.'  .  .  .  The  will  goes  on, 
'  And  that  the  further  sum  of  SI,  6«.  ScZ. 
each  per  annum  be  paid  by  them  to  be 
disposed  of  as  follows :  viz.,  5/.  per  annum 
to  the  Boiler  Makers  Benevolent  Fund, 
and  51,  per  annum  to  the  executors, 
Should  either  of  the  parties  refuse  or  fail 
to  comply  with  the  foregoing  conditions 
they  shall  forfeit  all  rights  to  the  pro- 
perty, and  the  executors  shall  cause  the 
same  to  be  handed    over  to  the  Boiler 
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Makers  Society  forthwith/  "  Then  his 
Lordship  says  a  little  lower  down  :  "  The 
society,  therefore,  take  in  remainder  after 
the  estate  given  by  the  previous  words. 
The  effect  of  the  final  clause  is,  that,  the 
interim  estate  having  come  to  an  end,  the 
remainder  to  the  Boiler  Makers  Society  is 
accelerated/'  Then,  after  considering  the 
gift  to  the  Boiler  Makers  Society,  his 
Lordship  says :  *'  construing  the  ultimate 
gift  first,  what  is  meant  by  the  property 
being  '  handed  over  to  the  Boiler  Biakers 
Society '  1 "  Then  he  refers  to  the  fiict  that 
it  is  a  trade  union  registered  under  the 
Act,  but  not  a  corporation,  and  he  says : 
"  In  my  opinion  the  devise  and  bequest  in 
remainder  to  the  Boiler  Makers  Society 
cannot  have  any  efi*ect  at  all.  In  the 
first  place,  independently  of  the  Act,  what 
Lh  the  meaning  of  it  1  It  is,  beyond  ques- 
tion, in  my  opinion,  a  perpetuity,  or  a  gifb 
tending  to  a  perpetuity.  It  is  not  in- 
tended for  the  benefit  of  the  particular 
individuals  constituting  the  society  at  the 
time.  It  was  suggested  in  argument  that 
the  gift  might  have  the  effect  of  vesting 
the  property  in  all  the  existing  members 
as  joint  tenants  or  tenants  in  common. 
But,  in  my  opinion,  that  is  not  the  effect 
of  the  gift.  Such  a  construction  would  be 
entirely  contrary  to  the  testator's  inten- 
tion, because,  instead  of  the  property  being 
administered  by  the  executive  body  of  the 
Boiler  Makers  Society  for  the  purposes  of 
the  society,  it  would  belong  to  a  number 
of  individuals  as  their  common  property, 
so  that  any  one  of  them  might  at  any 
moment  commence  an  action  for  partition 
or  sale,  thus  taking  the  control  away  from 
the  society  altogether,  and  simply  dividing 
the  property  among  themselves  for  their 
own  benefit.  That  was  not  the  intention 
of  the  testator.  The  only  alternative 
construction  is,  that  it  is  a  gift  to  the 
society  for  the  purposes  of  the  society. 
Beyond  all  question  that  is  a  perpetuity ; 
Came  v.  Long^^  and  the  observations  of 
Vice-Chancellor  Hall  in  Clark's  TrusU^ 
In  r«,^  are  conclusive  on  the  point."  It  is 
to  be  observed  that  the  gift  in  that  ca^e 
was  a  gift  directly  to  a  trade  union  regis- 
tered under  the  Trade  Union  Acts,  1871 
and  1876,  and  it  was  a  gift,  too,  which 
could  not  under  any  circumstances  be 
divided  among  the  members.     His  Lord- 


ship, as  I  understand,  thought  that  from 
the  constitution  of  the  body  and  from  the 
terms  of  the  gift  a  perpetuity  was  in- 
tended. 

Now,  the  dictum  of  Vice-Chancellor 
Hall  in  Clark'9  TrutU,  In  re,^  is  one  of 
considerable  authority,  having  been  ap- 
proved of  in  subsequent  cases,  incladiog 
one  case  at  least  in  the  Court  of  Appeal, 
and  it  was  relied  upon  as  conclusive  by 
Mr.  Justice  North  in  Amoij  In  re.*  The 
gift  in  Clark's  TruHs,  In  r«,>  was  of  500/., 
*'  to  be  laid  out  and  kept  invested  in  some 
or  one  of  the  public  stocks  or  funds  of 
Great  Britain  in  the  names  of  such  per- 
sons as  shall  be  nominated  from  time  to 
time  to  be  trustees  thereof  by  the  firiendly 
society  called  the  Ringwood  Priendly 
Society,  lately  held  at  the  Red  Lion  Inn, 
but  now  held  at  the  Crown  Inn  in  King- 
wood  aforesaid,  upon  trust  to  apply  the 
dividends  and  income  thereof  in  aid  of  the 
funds  of  the  said  society."  The  learned 
Judge  says,  though  it  was  not  necessary 
for  the  determination  of  the  case,  *'  The 
gift  was,  I  think,  invalid,  as  aiming  at 
creating  a  perpetuity,  in  which  respect  it 
is  like  the  case  of  Came  v.  Lang.^  Hie 
society  being  dissolved,  and  the  fund  not 
being  claimed  by  the  trustees,  who  are 
the  respondents  to  the  petition,  it  and 
any  dividends  in  Court  must  be  transferred 
and  paid  to  the  petitioner  as  representa- 
tive of  the  executor  and  residuary  legatee 
of  the  testator."  It  is  to  be  observed  that 
the  gift  there  was  a  trust,  not  of  the 
capital  or  anything  of  that  sort,  but  to 
apply  the  "  dividends  and  income  "  in  aid 
of  the  funds  of  the  society,  and  it  is 
obvious  that  the  carpus  could  not  have 
been  disposed  of  in  accordance  with  the 
terms  of  the  trust  in  that  case. 

Now  the  two  leading  cases  on  this 
subject-matter  from  this  point  of  view  axe 
Thomson  v.  Shakespear''  and  Came  v. 
Long,^  In  Thomson  v.  Shakespear'^  there 
had  been  a  trust  deed  whereby  certain 
property  was  to  be  held  by  trustees  ''  to 
the  end  and  intent  that  the  same  premises 
may  for  ever  go  along  and  be  enjoyed 
with  and  as  appurtenant  to  Shakspeare's 
birthplace."  Then  the  settlor  by  his  will 
gave  2,t500^.  to  his  trustees  and  executors 
to  be  laid  out  by  them  as  they  should 
think   fit,   with   the  concurrence  of  the 
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trustees  of  Shakespeare's  house  already 
sanctioned  by  him,  '*  in  forming  a  maseum 
at  Shakspeare's  house,  in  Stratford,  and 
for  such  other  purposes  as  my  said 
trustees  in  their  discretion  shall  think  fit 
and  desirable  for  the  purpose  of  giving 
effect  to  my  wishes.  I  direct,  moreover, 
that,  out  of  the  rents  of  the  Langley 
Priory  estate,  the  sum  of  30^.  half-yearly, 
namely,  on  the  24th  day  of  June  and 
on  the  24th  day  of  December  of  each  year 
following  my  decease  be  applied  to  the 
wages  of  a  keeper  or  guardian."  The 
Lord  Chancellor  in  giving  judgment  in 
that  case  finds  an  intention  expressed  on 
the  face  of  the  will  that  the  museum 
"  should  exist  in  acecula  ioscularum  "  ;  and 
he  says,  "  when  you  come  to  look  at  that 
part  in  which  he  charges  the  estate  with 
60/.  a  year  for  a  custodian,  it  is  quite  clear 
that  was  to  be  perpetual ;  and  if  you  look 
to  the  intention  of  the  testator,  to  be 
gathered  from  the  will,  then  his  intention 
was  that  this  should  be  laid  out  upon  a 
building  that  was  to  stand  and  be  per- 
petual in  memory  of  Shakspeare."  In  the 
case  of  Came  v.  Long  *  the  words  were 
very  strong  for  shewing  the  intention  to 
create  a  perpetuity.  That  was  the  case  of 
a  public  library  at  Penzance,  and  rule  29 
of  the  rules  governing  the  institution 
provided  that  '*  The  institution  shall  not 
be  broken  up  as  long  as  ten  members 
remain ;  but  whenever  the  number  shall 
be  reduced  below  ten,  all  donations  shall 
be  returned  to  the  donors,  or  their  repre- 
sentatives, who  may  claim  the  same ;  and 
the  remaining  books  and  other  articles 
shall  be  forthwith  sold  by  public  auction, 
and  the  proceeds  appropriated  to  the 
foundation  or  support  of  some  scientific 
institution  in  the  town  of  Penzance,  to  be 
determined  by  a  majority  of  the  remain- 
ing members."  The  Lord  Chancellor  in 
the  course  of  his  judgment  says  :  '*  If  the 
devise  had  been  in  favour  of  the  existing 
members  of  the  society,  and  they  had 
been  at  liberty  to  dispose  of  the  property 
as  they  might  think  fit,  then  it  might,  I 
think,  have  been  a  lawful  disposition  and 
not  tending  to  a  perpetuity.'' 

In  support  of  the  validity  of  the  gift, 
the  leading  case,  which  has  been  frequently 
recognised  as  good  law,  is  that  of  Cocks  v. 
Manners  ^^  beforeYice-Chancellor  Wickens, 
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where  there  was  a  gift  in  the  following 
words  :  *'  the  residue  of  my  disposable 
property  I  leave  equally  between  the 
following  religious  institutions,''  one  of 
those  institutions  being  "  the  Dominican 
convent  at  Carisbrook  (payable  to  the 
superior  for  the  time  being)."  It  was 
found  that  that  institution  was  one  con- 
sisting of  Eoman  Catholic  females  living 
together  by  mutual  agreement  in  a  state 
of  celibacy  under  a  common  superior; 
and  it  was  held  that  it  was  not  a  charity. 
The  Vice-Chancellor  in  giving  judgment 
says :  "  the  gift  to  the  Dominican  convent 
is  not,  in  my  opinion,  a  gift  on  a  chari- 
table trust.  The  question  remains  whether 
the  gift  to  the  Dominican  convent,  which 
seems  to  me  not  charitable,  is  void  for 
perpetuity.  It  is  argued  that  it  is  a  gift 
in  trust  for  the  purposes  of  a  perpetual 
institution,  and,  therefore,  on  a  perpetual 
trust,  and  Carne  v.  Long  *  is  relied  upon. 
That  case  does  not,  I  conceive,  decide  that 
a  gift  to  a  perpetual  institution  not  chari- 
table is  bad — for  instance,  a  gift  to  a  club, 
or  to  a  limited  company  ;  but  merely  that 
the  gift  in  question  there  was  a  gift 
which  the  trustees  could  only  give  effect 
to  by  holding  the  property  (which  seems 
to  have  been  all  real  estate)  for  ever,  and 
applying  the  income  according  to  the 
rules.  Nothing  of  tliat  sort  is  directed 
here ;  the  gift  is  ordered  to  be  paid  to  the 
superior  for  the  time  bei«ng;  and  the 
superior,  when  she  receives  it,  will  be 
bound  to  account  for  it  to  the  convent — to 
put  it,  so  to  speak,  into  the  common  chest; 
but  when  there  it  will  be  subject  to  no 
trust  which  will  prevent  the  existing 
members  of  the  convent  from  spending  it 
as  they  please.  It  would,  I  conceive,  be 
an  extreme  stretch  of  the  rule  against 
perpetuity  to  hold  that  it  applies  to  a  gifb 
of  this  sort,"  and  the  Vice-Chancellor  held 
that  the  gift  was  good. 

Now,  there  are  several  Irish  cases, 
three  of  which  I  ought  to  mention,  be- 
cause, in  reference  to  gifts  to  convents,  the 
question  has  frequently  been  considered 
in  the  Irish  Courts.  The  first  of  these 
cases  is  Morrow  v.  M^Coiwills  [i883],^^ 
and  the  passage  I  wish  to  refer  to  is  at 
page   249  of  the  report.      The  learned 

(11)  11  L.  R.  Ir.  236. 
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Judge  refers  to  the  case  of  Cocks  v. 
Manners,^^  and  distinguishes  it  from  the 
case  before  him,  and  then  he  says :  ''Here 
the  testator,  in  the  first  place,  gives  all 
his  property  to  his  wife  for  life,  determin- 
able on  her  marrying  again.  After  her 
death  he  directs  his  executors  to  let  his 
property,  by  which  in  this  place  he  plainly 
means  the  property  known  as  Murray's- 
Fiace  in  Lurgan,  and  to  apply  the  profit- 
rent  to  the  three  purposes  the  first  of 
which  I  am  now  considering.  This,  in 
my  opinion,  indicates  an  intention  that 
this  property,  which  consisted  of  houses 
built  on  ground  held  by  him  for  the  resi- 
due of  a  term  of  999  years,  should  be 
retained  in  specie.  The  Trust  is  treated 
as  a  continuing  one,  to  be  performed  by 
his  executors  in  the  first  instance,  but 
with  power  to  appoint  successors,  not  in 
the  executorship,  which  could  not  be, 
but  in  the  trusteeship,  from  time  to  time, 
during  the  term  of  his  lease,  showing  that 
he  desired  the  trust  to  continue  during  all 
that  period."  That  makes  a  distinction 
between  a  case  of  that  class  and  a  case 
like  Cocks  v.  Afanners.^'^  Then  there  is 
a  case  of  Wilkinson's  TrustSj  In  re  [i887],^* 
where  there  was  a  bequest  of  1,000Z. 
to  S.,  "Superioress  of  the  Convent  of 
Mercy  at  K.,  to  and  for  the  purposes 
solely  of  the  said  convent,  or  to  such 
other  person  as  may  be  superioress  of  said 
convent  at  my "  (the  testator's)  "  de- 
cease." It  was  held  by  the  Court  of 
Appeal  that,  whether  it  was  good  or  not 
as  a  charitable  gift,  it  was  valid  as  a 
bequest  to  the  person  who  should  be 
superioress  of  the  convent  at  the  testa- 
tor's death,  "  and  that  it  was  not  the  less 
so  by  reason  of  the  direction  to  apply  it 
solely  to  the  purposes  of  the  convent." 
Lord  Ashbourne,  L.C.,  refers  to  a  number 
of  authorities — especially  Cocks  v.  Man- 
ners^^ — and  he  also  refers  to  a  case  of 
Delany's  Estate,  In  re  [i882],is  ^nd  he 
holds,  on  a  similar  ground  to  that  men- 
tioned by  Vice- Chancellor  Wickens  in 
Cocks  v.  Manner 8, "^^  that  the  gift  was  a 
good  gift  to  this  person  for  the  benefit  of 
the  convent,  and  that  there  was  nothing 
to  prevent  the  disposition  of  the  property. 

(12)  19  L.  R.  Jr.  631. 
(13;  9  L.  B.  Ir.  226. 


The  Lords  Justices  agree  with  him  upon 
that,  and  they  fully  establish  Cocks  v. 
Manners  ^^  as  a  good  authority.  Thelasb 
case  I  refer  to  is  that  of  Bradshaw  v. 
Jaokman  [i887].*^*  There  there  were  three 
or  four  bequests :  I.  A  bequest  to  M., 
Superioress  of  the  St.  Anne's  Convent  of 
Mercy,  in  trust  for  the  community  of  the 
said  convent.  2.  A  bequest  of  bank  stock 
to  J.,  Provincial  of  the  Franciscan  mis- 
sionaries of  Merchant's-Quay,  in  the  city 
of  Dublin,  or  to  the  provincial  of  the 
said  missionaries  at  the  time  of  the  testa- 
trix's death,  for  the  offering  of  Masses 
for  the  repose  of  the  soul  of  the  testatrix. 
3.  Bequest  of  100/.  to  the  Marist  Sisten 
of  the  Convent  of  0.  4.  Bequest  of  the 
residue  of  real  and  personal  estate  to  G., 
Superioress  of  the  Convent  of  D.,  in  trust 
for  the  support  and  maintenance  of  the 
said  D.  Convent.  It  was  held  that  the 
legacy  No.  2  to  the  provincial  of  the 
Franciscan  missionaries  was  a  gift  to  him 
individually  for  the  offering  up  of  Masses, 
and  as  such  was  valid.  It  was  held  '*that 
the  community  of  a  convent  means  the 
persons  at  the  time  members  of  the  con- 
vent, and  that  the  legacies  Nos.  1,  3, 
and  4  were  valid  bequests  to  the  respeetdye 
legatees  as  individuals,  and  therefore  did 
not  transgress  the  rule  against  perpetui- 
ties." There  is  a  long  judgment  of  the 
Master  of  the  Bolls  in  that  case  in  which 
he  again  deals  with  Cocks  v.  Mannen^'^ 
and  with  Came  v.  Long,^  and  cites  again 
from  the  decision  of  Yioe-Chanoellor 
Wickens. 

Now  it  seems  to  me,  what  I  have  to  do 
in  the  case  before  me  is  this :  first  of  all 
I  look  at  the  constitution  of  this  associa- 
tion and,  apart  fiX)m  the  funds  which,  as 
I  have  said,  may  be  construed  as  chari- 
ties, I  do  find  upon  the  feuce  of  the 
rules  and  regulations  an  intention  that 
it  shall  be  permanent — that  is  to  say, 
there  are  expressions  used  with  refer- 
ence to  rendering  it  permanent,  and 
shewing  that  the  founder  or  the  framer 
of  the  rules  hoped  that  it  would  be  per- 
manent. Precisely  the  same  thing  occuis, 
although  it  may  not  be  put  down  in  words, 
in  the  rules  of  a  club.  When  a  clab  is 
established  it  is  intended  to  continue  for  a 

(14)  21  L.  B.  It.  12. 
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long  series  of  years — ^to  be  permanent  in 
the  fullest  sense  of  the  word  ;  so  it  does 
not  appear  to  me  that  that  is  a  sufficient 
reason  for  holding  that  a  gift  to  an  insti- 
tution of  that  kind  is  one  void  for  per- 
petuity. The  form  of  the  gift  here  is  to 
the  committee  for  the  time  being  of  the 
Corps  of  Commissionaires  to  aid  in  the 
purchase  of  their  barracks.  Now  it  is 
true  enough  that  **  to  aid  in  the  purchase 
of  their  barracks  "  rather  points  to  some- 
thing that  is  to  last  for  a  considerable 
time.  I  do  not  think  I  need  go  into 
the  question  whether  the  fund  for  the 
creation  of  the  barracks  is  in  fiact  itself  a 
charitable  fund  or  not.  I  think  there  is 
considerable  room  for  argument,  but  it 
does  seem  to  me  that  a  society  constituted 
AS  this  one  is,  could,  if  they  so  pleased  and 
unless  the  fund  for  the  building  of  the 
barracks  be  a  charity,  deal  with  it  just 
as  they  please.  If  it  is  a  charity  they 
could  not  deal  with  it  as  they  please, 
but  then  the  gift  is  perfectly  good.  If  it 
is  not  a  charity  they  could  deal  with  it 
as  they  please,  because  there  is  nothing  to 
prevent  all  the  members  joining  together 
subject  to  certain  equities  between  them- 
selves as  to  the  disposal  of  the  barracks. 
That,  however,  I  do  not  go  into,  and  I  do 
not  think  it  necessary  to  dwell  upon  that 
matter. 

Then  the  gift  goes  on  ''  or  in  any  other 
way  beneficial  to  that  corps."  That  gives 
&  discretion  to  the  committee  for  the 
time  being,  when  they  get  the  money, 
as  I  read  it,  to  apply  the  fund  as  they 
shall  consider  to  be  beneficial.  They 
may  put  it  into  the  building  fund 
or  into  the  general  funds  of  the  corps, 
or  they  may  deal  with  it  in  any  way 
they  please  for  the  benefit  of  the  corps. 
When  once  it  forms  part  of  the  funds  of 
the  corps  it  may  be  dealt  with  by  the 
governing  body  of  the  corps  in  any  way 
they  may  think  best  for  the  benefit  of 
the  corps.  —  - 

It  appears  to  me  that  the  real  solution 
of  the  question  is  this  :  If  and  so  far  as 
any  of  the  objects  of  this  institution  may 
be  considered  to  be  charitable  the  gift  is 
good  on  that  ground.  If  and  so  far  as  the 
objects  are  not  charitable  the  gift  is  good, 
because  within  the  meaning  of  the  autho- 
rities I  have  referred  to  it  does  not  tend 


to  a  perpetuity.     I  hold,  therefore,  that 
the  gift  is  good. 

Solicitors — H.  J.  North ;  Tyrrell  Lewis,  Lewis 
&  Broadbeat;  Soames,  Edwards  &  Jones; 
t)pencer,  Chapman  &  Co.,  agents  for  Kinneir 
&  Co.,  Swindon. 

IMfported  by  W.  A.  O.  Woods,  Esq.^ 
Barritter-at'Lan. 


Wright,  J.  ^ 

1901.         >     CRICHT0N*S  OIL  CO.,  /n  r». 

May  15.    ) 

Company  —  Voluntary  Winding-up  — 
Surplus  Assets — Arrears  of  Dividends  on 
Preference  Shares — ProJU  on  One  Year's 
Trading — Prevwusly  Existing  Debit  on 
ProfU-cmd-Loss  Account — Declaration  of 
Dividend — Application  of  Profit, 

There  is  no  rule  of  law  that  the  profit 
on  one  yearns  trading  of  a  company  cannot 
be  divided  merely  because  on  the  profit-and- 
loss  account  there  is  a  debit  balance  in 
respect  of  the  trading  of  former  years^  but 
it  does  not  foUow  that  such  profit  is  neces- 
sarily to  be  treated  as  available  for 
dividend. 

By  the  memorandum  of  association  of  a 
company  incorporated  in  1889  the  cajHtal 
was  divided  into  preference  and  ordinary 
shares,  and  it  was  declared  that  the  prefer- 
ence shares  should  confer  on  the  holders  a 
right  to  a  fixed  accumulative  preferential 
dividend  of  5  per  cent,  per  annum  on  the 
capital  paid  up  thereon^  *'  sulject  to  the 
provisions  of  tlie  company*s  articles  of 
assooiation."  The  articles,  amongst  other 
things,  provided  for  the  payment  of  the 
cumulative  preference  dividend,  and  that 
in  the  event  of  winding-up  the  surplus 
assets  should  be  distributed  between  the 
holders  of  preference  and  ordinary  shares- 
according  to  the  am^ount  paid  up  thereon  ; 
thcU  the  directors  should  have  power  to  set 
aside  out  of  the  profits  of  the  company  or 
otherwise  such  sums  as  they  should  thmk 
proper  as  a  reserve  fund  to  meet  con- 
tingencies, dec,  or  for  such  otfier  purposes 
as  they  should  in  their  absolute  discretion 
think  eondtboive  to  the    interests  of  the 
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company ;  ihoA  proJUa  from  time  to  time 
available  for  dividends  shotUd,  suljeet  to  the 
provieione  thereinafter  oontained^  be  applic- 
abU—Jiret,  to  the  payment  of  the  Jioced 
cumuUUive   prfferential  dividend  on  the 
preference  thares  ;  and  secondly,  that  the 
surplus  should  be  applicable  to  the  payment 
of  dividends  on  the  ordinary  shares,  but 
that  the  whole  or  any  part  thereof  might  be 
carried  to  reserve  or  othcrvnse  dealt  vjith  ; 
that  the  company  in  general  meeting  might 
declare  a  dividend,   and  that  no  larger 
dividend  was  to  be  declared  than  should  be 
recommended  by  the  directors.     The  whole 
of  the  preference    and    ordinary  shares 
usued  were  fully  paid  up.     Dividends  on 
the  preference  shares  had  been  paid  vp  to 
February,  1896,  but  no  dividend  had  since 
been  declared.      The  balance-sheet    made 
up  in  March,  1899,  shewed  a  debit  balance 
on    profit- and' loss    account    of    upwards 
of  A,Q00l.    In  July,  1900,  the  company 
sanctioned  an  agreement  for  tlie  sale  to  a 
proposed  new  company  of  all  the  vendor 
company's  assets,  except  any  undivided  net 
profits  of  the  business  appearing  in  the 
balance-sheet  for  the  year  ending  March  31, 
1900,  which  was  to  he  settled  and  certified 
by  the  auditors  of  the  vendor  company  on 
the  same  basis  as  the  previous  balance- 
sheets.     On  August  7,  1900,  the  auditors 
certified  a  balance  sheet  that  shewed  a  profit 
of  1,675^.  on  the  tradin^g  for  the  year  end- 
ing March  31,   1900.     On  the  following 
day  the  resolution  for  voluntary  winding- 
up  was  confirmed.     The  sale-moneys  were 
insufficient  to  repay  to  the  shareholders  the 
amount  paid  up  on  their  shares: — Held, 
that  the  preference  shareholders  were  not 
entitled  to  have  the  sum  of  1,675^.  applied 
in  payment  of  the  arrears  of  dividends  on 
their  shares  ;  that  it  was  not  sufficient  for 
them  to  shew  that  the  money  might  have 
been  made  available  for  dividend,  but  that 
they  ought  to    have    shium    that  it  had 
actually  been  made  so  available,  and  that  as 
they  had  failed  to  do  so  the  money  must  be 
applied  in  repaying  the  capital  paid  vp  on 
the  preference  and  ordinary  shares. 

Odessa  Waterworks  Co.,  In  re  (32  L.  J. 
N.C.  608;  W.  N.  (1897),  166),  discussed. 

Orichton's  Oil  Co.,  Lim.,  was  on 
March  21,  1889,  registered  under  the 
Companies    Acts,    1862    to    1886.      By 


clause  5  of  the  memorandum  of  \ 
tion  it  was  provided  that  '*  The  capital  of 
the  Company  is  40,000/.  divided  into 
400  preference  shares  of  10/.  each  and 
3,600  ordinary  shares  of  102.  each.  The 
said  preference  shares  shall  confer  on  the 
holders  the  right  to  a  fixed  accumulative 
preferential  dividend  at  the  rate  of  5  per 
cent,  per  annum  on  the  capital  paid  up 
thereon,  subject  to  the  provisions  of  the 
Company's  articles  of  association ;  and  any 
new  capital  may  be  issued  with  any  pre- 
ferential, deferred,  or  special  rights  and 
privileges  which  may  be  assigned  thereto, 
by  or  in  accordance  with  the  regulations 
of  the  Company  for  the  time  being.'' 

By  clause  6  of  the  articles  of  association 
it  was  provided  (a)  that  the  holders  of 
the  preference  shares  for  the  time  being 
should  "  be  entitled  to  a  cumulative  pre- 
ferential dividend  at  the  rate  of  5/.  per 
centum  per  annum,  payable  half-yearly, 
on  the  1st  September  and  the  1st  March. 
(6)  Provided  always  that  in  the  event  of 
the  winding  up  of  the  company,  the 
surplus  assets  shall  be  distributed  between 
the  holders  of  preference  shares  and  ordi- 
nary shares,  according  to  the  amount  paid 
up  thereon." 

By  clause  103  (14)  the  directors  were 
empowered  "from  time  to  time  to  set 
aside  out  of  the  profits  of  the  company, 
or  otherwise,  such  sums  as  they  think 
proper  as  a  reserve  fund  to  meet  con- 
tingencies, or  for  equalising  dividends,  or 
for  repairing,  improving,  and  maintaining 
any  oi  the  property  of  the  company,  for 
redeeming  debenture  stock,  and  for  such 
other  purposes  as  the  directors  shall  in 
their  absolute  discretion  think  conducive 
to  the  interests  of  the  company,  and  to 
invest  the  several  sums  so  set  aside  upon 
such  investments  as  they  think  fit  subject 
to  clause  4  hereof  (which  forbade  the 
company  to  purchase  its  own  shares) 
^'and  from  time  to  time  deal  with  and 
vary  such  in  vestments,  and  dispose  of  all 
or  any  part  thereof  for  the  benefit  of  the 
company,  and  to  divide  the  reserve  fund 
into  such  special  funds  as  they  think  fit, 
with  full  power  to  employ  the  assets  for 
the  time  being  constituting  the  reserve 
fund  in  the  business  of  the  company,  and 
that  without  being  obliged  to  keep  the 
same  separate  from  the  other  assets  of 
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the  company.  But  so  much  only  of  the 
reserve  fund  as  represents  profits  shall  be 
applicable  to  the  payment  of  dividends." 

The  other  clauses,  so  far  as  material, 
were  as  follows : 

'*108.  The  profits  of  the  company 
from  time  to  time  available  for  dividends 
shall,  subject  to  the  provisions  herein- 
after contained,  be  applicable :  First,  to 
the  payment  of  the  fixed  cumulative  pre- 
ferential dividend  on  the  preference  shares 
in  the  original  capital ;  secondly,  the 
surplus  shall  be  applicable  to  the  pay- 
ment of  dividends  on  the  other  shares  in 
proportion  to  the  capital  paid  up  thereon, 
but  the  whole  or  any  part  thereof  may  be 
carried  to  reserve  or  otherwise  dealt  with 
as  the  directors  with  the  sanction  of  the 
company  in  general  meeting  may  from 
time  to  time  determine." 

**  110.  The  company  in  general  meet- 
ing may  declare  a  dividend  to  be  paid  to 
the  members  according  to  their  rights  and 
interests  in  the  profits  and  may  ^x  the 
time  for  payment." 

''111.  No  larger  dividend  shall  be 
declared  than  is  recommended  by  the 
directors,  but  the  company  in  general 
meeting  may  declare  a  smaller  dividend." 

"112.  No  dividend  shall  be  payable 
except  out  of  the  profits  arising  from  the 
business  of  the  company.  .  .  ." 

"113.  The  directors  may  from  time  to 
time  pay  such  monthly  or  interim  divi- 
dends as  in  their  judgment  the  position  of 
the  company  justifies.  .  .  ." 

"  139.  If  the  company  shall  be  wound 
up,  and  the  surplus  assets  shall  be  in- 
sufficient to  repay  the  whole  of  the  paid- 
up  capital,  such  surplus  assets  shall, 
subject  to  clause  6  (6),  be  distributed  so 
that  as  nearly  as  may  be  the  losses  shall 
be  borne  by  contributories  in  proportion 
to  the  capital  paid  up  or  which  ought  to 
have  been  paid  up  on  the  shares  in  respect 
of  which  they  are  contributories  at  the 
commencement  of  the  winding-up.  But 
this  clause  is  to  be  without  prejudice  to  the 
rights  of  the  holders  of  shares  u^ued  upon 
special  conditions." 

The  whole  of  the  preference  shares  and 
1,804  of  the  ordinary  shares  had  been 
issued|  and  were  fully  paid  up.  Dividends 
on  the  preference  shares  had  been  paid  up 
to  February  28,  1896,  but  no  payment 


had  since  been  made  in  respect  of  such 
shares. 

At  an  extraordinary  general  meeting 
of  the  company  held  on  June  7,  1900,  the 
following  resolution  was  passed,  and  was 
subsequently  duly  confirmed :  **  That  the 
Board  be  authorised  to  realise  the  whole 
of  the  assets  of  the  company  on  the  basis 
of  a  payment  to  each  of  the  shareholders, 
preference  and  ordinary,  of  a  sum  equal  to 
71,  per  share." 

A  draft  agreement  between  the  com- 
pany and  a  trustee  on  behalf  of  a  new 
company  intended  to  be  formed  was 
thereupon  prepared,  and  it  provided  that 
the  company  should  sell  to  the  new  com- 
pany all  its  undertaking  and  assets  "  as  of 
the  3l8t  March— 1st  April,  1900,"  except 
(among  other  things)  "any  undivided 
net  profits  of  the  business  of  the  vendor 
company  appearing  in  the  balance  sheet 
for  the  year  ending  March  31,  1900." 
The  amount  of  such  net  profits  was  not 
stated,  but  the  draft  agreement  provided 
that  "The  purchasing  company  shall  be 
entitled  to  receive  and  get  in  and  collect 
the  net  profits"  and  other  things 
"  excepted  as  aforesaid  out  of  the  sale  and 
shall,  as  soon  as  conveniently  may  be 
after  the  balance  sheet  of  the  vendor  com- 
pany as  at  the  31st  March  1900  shall 
have  been  finally  settled  and  audited  on 
the  same  basis  as  the  previous  balance 
sheets  by  Messrs.  Monkhouse  Goddard  & 
Co.,  [the  auditors  of  the  vendor  company] 
return  to  the  vendor  company  as  repre- 
senting and  in  lieu  of  the  said  excepted 
profits  such  sum  as  shall  appear  by  such 
certified  and  audited  balance  sheet  to  be 
the  amount  of  the  aforesaid  undivided  net 
profits  of  the  vendor  company."'  The  con- 
sideration for  the  sale  was  to  be  the  sum 
of  15,428Z.  or  such  less  sum  as  should 
"appear  by  the  balance  sheet  of  the 
vendor  company  as  of  the  31st  March 
1900  when  settled  and  audited  as  afore- 
said to  be  the  net  value  of  the  property 
and  assets  of  the  vendor  company  after 
deducting  therefrom  the  liabilities  of  the 
vendor  company  and  any  undivided  net 
profits  of  the  business  of  the  vendor  com  - 
pany  appearing  upon  the  balance  sheet 
for  the  year  ending  the  3Lst  March 
1900,"  but  adding  thereto  the  sum  of 
334Z.  38.     The  sale-moneys  consequently 
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were  insufficient  to  repay  to  the  share- 
holders the  amount  paid  up  on  the 
shares. 

On  July  23,  1900,  the  vendor  company 
passed  resolutions  that  the  draft  agree- 
ment should  be  confirmed,  and  that  the 
common  seal  of  the  company  should  be 
affixed  thereto,  and  on  the  same  day  the 
vendor  company  passed  a  resolution  for 
voluntary  winding-up. 

On  August  3,  1900,  the  agreement  was 
executed.  A  profit-and-loss  account  and 
balance-sheet  had  be^n  made  out  on 
March  31,  1899,  which  shewed  a  debit 
balance  on  profit-and-loss  account  of 
4,346^.  38,  on  that  date,  and  the  same 
had  been  unanimously  adopted  at  the 
ordinary  general  meeting  of  the  vendor 
company  on  August  9,  1899.  A  further 
profit-and-loss  account  and  balance-sheet 
were  prepared  and  certified  by  the 
auditors  on  August  7,  1900,  from  which 
it  appeared  that  the  profit  for  the  year 
ending  March  31, 1900,  was  1,675^  6«.  lid. 
This  amount  was  shewn  on  the  credit  side 
of  the  balance-sheet,  and  was  there 
deducted  from  the  sum  of  4,346/.  3«.,  the 
debit  to  profit  and  loss  above  mentioned. 

On  August  8,  1900,  the  resolution  for 
voluntary  winding-up  was  confirmed  as  a 
special  resolution. 

The  sale  to  the  new  company  was  com- 
pleted and  a  claim  was  made  on  behalf  of 
a  preference  shareholder  in  the  vendor 
company  that  the  sum  of  1,675Z.  6«.  lid. 
should  be  applied  in  the  payment  of  a 
dividend  on  the  preference  shares  as  from 
February  28,  1896. 

Thii  originating  summons  was  taken 
out  by  the  liquidators  in  the  voluntary 
winding-up  of  the  vendor  company  for 
the  determination  of  the  question  whether 
the  sum  of  1,675/.  6tf.  lid,,  being  the 
amount  of  the  profit  appearing  by  the 
books  to  have  been  made  by  the  company 
on  its  trading  for  the  year  ending  March  31 , 
1900,  or  any  and  what  part  of  such  sum, 
ought  (notwithstanding  the  previously 
existing  debit  to  profit  and  loss)  to  be  dis- 
tributed in  the  liquidation  as  dividend 
amongst  the  holders  of  preference  shares, 
or  how  otherwise  such  sum  ought  to  be 
dealt  with.  A  representation  order  having 
been  made,  the  summons  was  adjourned 
into  Court. 


A.  R.  Kirby,  for  the  liquidators. 

Dunham,   for  the    preference    share- 
holders.—The  sum  of  1^675/.  6«.  ll(/.,tbe 
profit  on  the  trading  for  the  year  1899,  was 
available  for  dividend  on  the  preferenoe 
shares  under  clause  108  of  the  articles  of 
association,  and  might  have  been  so  ap- 
plied whilst  the   company  was  a  going 
concern,  notwithstanding  that  the  capitsd 
lost  in  previous  years  had  not  been  re- 
couped— National  Bank  of  Wales,  In  re  ; 
Can/ 9  Caee  [i899].*     This  money  ought 
to  be  dealt  with  as  if  the  company  were  a 
going  concern.     The  whole  of  the  assets 
were  sold  to  the  new  company  for  a  sum 
sufficient  to  make  a  return  to  both  classes 
of  shareholders  jMirifHW«u,  but  this  amount 
of  undivided  profits  was  excepted  from 
the  sale  in  order  that  it  might  be  applied 
according  to  the  constitution  of  the  com- 
pany.    If  the  intention  had  been  that 
the  money    should    be    applied    not  as 
income,  but  in  making  up  capital  losses 
in  previous  years,  there  would  have  been 
no  reason  for  keeping  it  separate  from 
the  other  assets. 

Under  the  memorandum  and  articles  of 
association  the  preferenoe  shareholders 
are  entitled  to  a  cumulative  preferential 
dividend  out  of  profits,  and  conse- 
quently to  all  arrears  of  dividend,  and  the 
£ict  that  the  company  is  now  in  liquida- 
tion makes  no  difference  in  their  rights — 
Bishop  V.  Smyrna  and  Caeeaba  Railway 

[1896].* 

Caseel,  for  the  ordinary  shareholders. — 
Having  regard  to  the  memorandum  and 
articles  of  association  of  this  company, 
nothing  can  be  distributed  as  profit  ap- 
plicable for  the  payment  of  dividends 
until  there  has  been  a  declaration  of 
dividend  under  article  110,  and,  inasmuch 
as  no  such  declaration  had  been  made  pre- 
vious to  the  winding-up,  it  is  now  too  late 
to  make  it.  This  case  is  within  the  principle 
of  Odessa  Waterworks  Co.,  In  re  [l897].* 
There  Byrne,  J.,  distinguished  Bishop  v. 
Smyrna  and  Cassaba  Railway,^  on  the 
ground  that  in  that  case  the  memorandum 
of  association  itself  conferred  the  right  to 
the  preferential  dividend  irrespective  of 
the   provisions  of  the  articles.     In  the 

(1)  68  L.  J.  Ch.  634;  [1899]  2  Ch.  629. 

(2)  64  L.  J.  Ch.  617;  [1893]  2  Oh.  266. 
(.3)  32  L.  J.  N.C.  608;  W.  N.  (1897),  166. 
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present  case  the  rights  conferred  on  the 
preference  shareholders  in  the  memo- 
randum are  made  expressly  '^suhject  to 
the  provisions  of  the  company's  articles  of 
aiisociation."  According  to  article  108 
the  profits  *'  shall,  subject  to  the  provi- 
sions thereinafter  contained,  be  applicable/' 
first,  in  paying  the  cumulative  preferen- 
tial dividend.  These  words  are  not  im- 
perative like  "shall  be  applied,''  but 
confer  on  the  company  a  discretion  to 
apply  the  '*  whole  or  any  part "  of  the 
profits  in  payment  of  dividends  or  other- 
wise. Further,  by  article  110  the  com- 
pany may  declare  a  dividend,  and  such  a 
declaration  is  a  condition  precedent  to 
payment  of  such  dividend.  But  even  if 
the  company  had  continued  to  exist,  the 
amount  in  question  would  not  necessarily 
have  been  distributed  in  the  payment  of 
dividends,  for  it  might  have  been  set  aside 
as  a  reserve  fund  under  article  103  (14), 
or  applied  in  making  good  the  previous 
losses  in  respect  of  capital. 

Here  there  is  an  express  provision  in 
article  139  as  to  the  way  in  which  surplus 
assets  are  to  be  dealt  with  in  the  winding- 
up,  **  Surplus  assets  "  within  the  mean- 
ing of  that  clause  are,  having  regard  to 
the  other  articles,  any  moneys  which  have 
not  been  declared  available  for  dividend 
whilst  the  company  was  a  going  concern, 
and  such  moneys  must  be  distributed 
among  both  classes  of  shareholders  pit)- 
portionately  to  the  amounts  paid  up  on 
the  shares.  There  was  no  such  article  of 
association  either  in  Bishop  v.  Smyrna 
and  Caaaaba  Railway  ^  or  in  Bridgewater 
Navigation  Co,,  In  re  [l89l],*  and  those 
cases  have  no  application. 

But,  apart  from  the  special  articles  of 
association  of  this  company,  no  reported 
case  has  decided  that  where  there  has 
been  a  debit  on  the  profit-and-loss  account 
the  profits  in  any  particular  year  can  in 
the  winding-up  be  distributed  and  dealt 
with  as  profits. 

In  National  Bank  of  Wales,  In  re,^  the 
Court  considered  the  practice  was  a  re- 
prehensible one. 

[He  also  referred  to  Buckley  on  the 
Companies  Acta  (7th  ed.),  p.  562.] 

Dunham,  in  reply. — Odessa  Waienoorks 
Co,,  In  re,^  was  a  very  different  case. 
(4)  60  L.  J,  Ch.  415 ;  [1891]  2  Ch.  317. 


The  dispute  in  that  case  was  as  to  profits 
arising  from  a  sale  of  the  concern  in  the 
winding-up,  and,  moreover,  no  rights  were 
expressly  conferred  on  the  preference 
shareholders. 

Wbigbt,  J. — The  simple  question  in  this 
case  is  whether  the  sum  of  1,675^.  Qs.  lid,, 
which  is  in  effect  excepted  as  the  profits 
of  one  year's  trading  from  the  sale  to  the 
new  company,  is  shewn  to  be  a  fund  be- 
longing to  the  preference  shareholders  of 
the  selling  company,   divisible  amongst 
them  in  satisfaction  of  their  right  to  a 
fixed  accumulative  preferential  dividend. 
I  do  not  think  that  there  is  any  rule  of 
law  that  profit  on  one  year's  trading  can- 
not be  divided  merely  because  on  the 
profit-and-loss  account  there  is  a  deficit 
over  on  the  balance  of  former  years ;  but 
it  does  not  follow  from  that  that  the 
amount  of  the  profit  of  one  year  is  ne- 
cessarily to  be  treated  as  available  for 
dividend.     What  the  preference  share- 
holders here  have  to  make  out  is  that 
this   was  a  sum  available   for  dividend, 
and  I  do  not  think  that  is  made  out. 
I  do  not  understand  that  the  decision  of 
Mr.  Justice  Byrne  in  Odessa  Waterworks 
Co,,  In  re,^  is  directed  exactly  to   the 
same  point  as  that  which  has  been  argued 
in  thd  present  case.     There  the  prefer- 
ence shareholders,  as   I   understand    it, 
claimed  preference  dividends  for  a  number 
of  back  years.     That  is  not  primarily  the 
question  here.     Mr.  Justice  Byrne  said 
that,  under  the  constitution  of  that  com- 
pany, they  could    only  claim   dividends 
that  were  declared,  and  that  as  there  had 
not  been    any  dividends  declared  at  all 
there    was    nothing    they    could    claim. 
That  seems  plain.     I  do  not  know  that 
he  intended  to  say  anything  that  would 
help  us  in  this  case.      Here  there  has 
been  no  declaration  of  dividend  for  the 
year  in  question,  and  there  has  been  no 
recommendation  by  the  directors  of   a 
dividend  for  the  year  in  question.     The 
directors  have  not  brought  their  minds  to 
the  consideration  of  how  much  of  this 
sum  of  1,675^.  6^.  lle^.,  if  anything,  ought 
to  be  carried  to  the  reserve  fund  under 
article  103,  nor  has  any  one  on  behalf  of 
the  company  considered  in  what  way  the 
large  sum  of  over  4,000^.  standing  to  the 
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debit  of  profit-and-los8  account  ought  to 
dealt  with.  There  must,  first  of  all,  be  a 
profit,  and  secondly,  there  must  be  a  profit 
available  for  dividend  before  the  pre- 
ference shareholders  have  a  right  to  come 
in.  Profit  is  not  an  automatic  thing,  nor 
is  a  divisible  profit  an  automatic  thing. 
To  my  mind,  it  is  most  improbable  that 
if  the  company  had  continued  to  be  a 
going  concern  the  entire  1,675^.  6«.  lid, 
would  ever  have  been  treated  as  available 
for  dividend.  It  is  not  clear  that  the 
directors,  in  view  of  the  deficit  on  the 
profit-and-loss  account,  ever  would  have 
recommended  any  dividend  at  all.  It  is 
far  from  clear ;  and  it  is  impossible  now 
to  shew  what  part  of  the  1,675Z.  69.  l\d. 
would  have  been  treated  as  available  for 
dividend,  or  whether  any  part  of  it  would 
have  been  so  treated.  I  should  think  it 
is  in  the  highest  degree  probable  that  no 
part  would  have  been  divided.  That  it 
might  have  been  divided  is,  to  my  mind, 
not  enough ;  I  think  it  must  be  shewn 
not  merely  that  it  might  have  been  made 
available  for  dividend  by  certain  action 
of  the  directors,  but  that  it  was  actually 
made  available  for  dividend,  and  that  I 
think  is  not  proved,  and  cannot  be  proved. 
Therefore,  it  seems  to  me,  the  claim  of 
the  preference  shareholders  fails,  and  that 
the  amount  which  has  been  mentioned  is 
not  available  for  distribution  amongst  the 
preference  shareholders,  but  will  drop 
into  the  ordinary  assets  and  be  divided 
accordingly.  All  costs  ought  to  come  out 
of  the  fund. 


Solicitors — Asbnrst,  Morris,  Crisp  k  Co.,  agents 
for  Stanton,  Atkinson  ic  Hadson,  Newcastle- 
upon-Tyne,  for  liquidator  and  ordinary 
shareholders ;  Geo.  Header  &  Co.,  agents  for 
Hoyle,  Shipley  &  Hoyle,  Newcastle-upon- 
Tyne,  for  preference  shareholders. 

[Reported  by  TT.  A,  G,  Woodt,  Esq,, 
BarHgteT-at'Law, 


[IN  THE  HOUSB  OF  LORDS.]     . 
PATTON  AND  CO.  V. 
SKKLLIMG,  LAMPARD 
AND  CO.* 


1900. 

July  26,  30,  31 


Trade  Name^LoM — CclouraJtiU  ImUa- 
tion — CalGuloUed  to  Decnve — Evidenoe-^ 
QueHion/ar  the  Court. 

Where  an  action  is  brought  to  restrain  a 
colourable  imitation  of  the  make-up  of 
goodsj  it  must  be  proved  be^^nd  question 
that  the  goods  are  so  got  up  as  to  he 
calculated  to  deoeive.  No  general  rule  can 
be  laid  down^  and  each  case  must  be  judged 
by  its  own  circumstances. 

Whether  a  customer  would  be  likdy  to 
be  deceived  is  not  a  proper  question  to  put 
to  a  u>itnesSf  for  it  is  for  the  Court  {and 
not  for  the  witness)  to  decide,  after  inspec- 
tion of  the  exhibits  and  paying  regard  to  the 
evidence,  whether  a  customer  would  be  likely 
to  be  deceived  by  the  make-up  of  goods. 
It  is  not  sufficient  to  shew  thai  by  a  triek  or 
device  a  retail  trader  might  be  able  to  pass 
off  the  goods  of  one  for  iJiose  of  another. 

Appeal  from  a  decision  of  the  Court  of 
Appeal  (Lindley,  M.R.,  Sir  F.  H.  Jeune, 
and  Romer,  L.  J.)  reversing  a  decision  of 
Byrne,  J.^  In  this  House  the  decision  of 
the  Court  of  Appeal  was  affirmed  and  on 
the  same  grounds.^  The  questions  were 
purely  of  tact,  and  the  case  is  only  here 
reported  because  it  has  been  thought  by 
some  members  of  the  profession  that  the 
observations  of  Lord  Macnaghten  and 
Lord  Davey  may  be  useful. 

The  action  was  brought  by  the  appel- 
lants, wholesale  dealers  in  coffee,  who  had 
sold  their  goods  for  many  years  under 
the  name  of  "Royal  Coffee."  The 
respondents  were  in  the  same  trade,  and 
since  1897  had  sold  their  coffee  under  the 
name  of  "  Flag  Coffee."  The  appellants, 
alleging  that  the  canisters  in  which  the 
respondents'  coffee  was  packed  bore  labels 
and  colours  which  were  calculated  to 
deceive  purchasers  into  the  belief  that 
they  were  buying  the  appellants'  goods, 
brought    an    action    for    an   injunction. 

♦  Coram,  Lord  Macnaghten,  Lord  Davefr 
Lord  James  of  Hereford,  Lord  Brampton,  and 
Lord  Robertson. 

(1)  16Rep.Pat.  Gas.  283. 

(2)  17  Rep.  Pat.  Gas.  48,  628. 
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Byrne,  J.,  after  hearing  witnesses  on  both 
sides,  treated  the  matter  as  ''a  pure 
question  of  fact/'  and  granted  the  injunc- 
tion, which  was  dissolved  by  the  Court  of 
Appeal. 

Warmingtony  Q»C.<,  and  John  Cutler, 
Q.C.  {S^cutian  with  them),  for  the  ap- 
pellants. 

Swinfen  Body,  Q.C,  BirreU,  Q.C,  and 
Mioklem,  Q,C,  for  the  respondents,  were 
not  heard. 

LoBD  Macnaghten. — To  my  mind  this 
is  a  very  plain  case,  and  there  is  very 
little  to  be  said  about  it.  The  appellants 
(who  were  the  plaintiffs)  and  the  de- 
fendants were  both  wholesale  dealers  in 
coffee,  and  the  appellants  seek  to  restrain 
the  defendants  from  passing  off  their 
goods  as  and  for  the  goods  of  the  plaintiffs, 
and  they  also  seek  an  injunction  to  re- 
strain the  defendants  from  selling  their 
goods  in  tins  or  canisters  so  got  up  as  by 
colourable  imitation  or  otherwise  to  lead 
the  public  to  suppose  that  the  coffee  con- 
tained in  those  tins  is  the  plaintiffs' coffee. 

Now,  in  the  mass  of  evidence  which  to 
&  very  great  extent,  in  my  opinion,  is 
absolutely  irrelevant,  there  are  three 
things  which  stand  out  clearly.  In  the 
first  place,  the  defendants  did  not,  as  it 
seems  to  me,  pass  off  or  attempt  to  pass 
off  their  goods  as  the  goods  of  the 
plaintiffs.  I  think — and  I  say  so  in  con- 
sequence of  some  remarks  which  were 
made  by  the  learned  counsel  who  ad- 
dressed us  last — the  defendants  are  per- 
fectly honest  traders,  and  I  do  not 
see  the  slightest  ground  for  suspecting 
them  of  any  intention  or  design  or  wish 
to  steal  the  trade  of  the  plaintiffs. 

In  the  next  place,  it  is  perfectly  clear 
that  no  human  being  has  been  deceived. 
There  is  not  a  single  instance  of  any 
person  wishing  to  buy  "Royal  Coffee" 
buying  "Flag  Coffee"  instead  through 
any  mistake  of  any  sort.  Counsel  for  the 
appellants  accounted  for  that  by  saying, 
"  Oh,  we  were  bound  to  institute  proceed- 
ings at  the  earliest  possible  moment " ; 
but  if  persons  come  to  the  Court  under  an 
apprehension  of  that  K)rt  they  are  still 
bound  to  make  out  their  case.  It  will 
jiot  do  to  say,  "  We  were  frightened  by 


&  Co.,  H.L. 

what  might  happen,  and  therefore  you 
must  stop  the  thing  in  limine" 

The  third  thing  which  is  perfectly 
clear  on  the  evidence  is  this:  that  as 
regards  the  plaintiffs'  goods,  if  they  have 
acquired  a  title  and  denomination  in  the 
market,  the  only  title  and  denomination 
which  they  can  have  acquired  is  that  of 
"Boyal  Coffee"  ;  while  as  regards  the 
defendants'  goods,  if  they  have  acquired 
or  should  acquire  a  title  in  the  market,  it 
will  be  the  title  of  "  Flag  Coffee." 

Now,  when  a  person  comes  forv^ard  to 
restrain  a  colourable  imitation  of  this  sort 
in  a  case  like  this,  and  when  he  cannot 
prove  that  the  defendants  have  tried  to 
steal  his  trade,  he  has  to  make  out  beyond 
all  question  that  the  goods  are  so  got  up 
as  to  be  calculated  to  deceive.  The  prin- 
ciple is  perfectly  clear — no  man  is  entitled 
to  sell  his  goods  as  the  goods  of  another 
person.  The  difficulty  lies  in  the  applica- 
tion, and,  when  it  is  a  case  of  colourable 
imitation,  I  think  it  is  very  desirable  to 
bear  in  mind  what  Lord  Cranworth  said 
on  one  occasion — that  no  general  rule  can 
be  laid  down  as  to  what  is  a  colourable 
imitation  or  not ;  you  must  deal  with  each 
case  as  it  arises,  and  have  regard  to  the 
circumstances  of  the  particular  case. 

Having  said  that,  I  really  think  I  have 
said  enough.  I  know  there  are  diffe]*ences 
between  the  tins  of  the  plaintiffs  and  the 
tins  of  the  defendants.  There  are  some 
minor  differences ;  but  the  main  difference 
is  that  one  is  distinctly  labelled  "  Royal 
Coffee,"  and  the  other  is  distinctly  labelled 
"  Flag  Coffee."  The  minor  differences  I 
do  not  propose  to  go  into.  They  satisfy 
me  that  the  defendants  had  no  intention 
of  stealing  the  plaintiffs'  trade.  Beyond 
that  I  do  not  think  it  worth  while  to  refer 
to  them.  The  main  distinction,  as  I  have 
said,  is  between  "  Flag  Coffee "  and 
"Royal  Coffee."  Nobody  has  been  de- 
ceived, and  I  do  not  think  any  one  will  be 
deceived.  Suppose  a  person  goes  into  a 
shop  with  a  vague  idea  of  having  seen 
something  pretty  and  attractive  at  some 
time  or  other,  if  you  could  trace  the 
history  of  that  impression  on  his  mind 
back  to  the  very  first  moment  it  got  there, 
it  may  be  you  would  find  that  it  was 
derived  from  "  Royal  Coffee,"  and  not  from 
"  Flag  Coffee  " ;  but  if  he  chooses  to  take 
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I  do  not  think  I  need  go  through  what 
has  been  put  forward  as  evidence.  I 
entirely  agree  with  the  judgments  in  the 
Court  of  Appeal.  I  move  that  this  appeal 
be  dismissed  with  costs. 


"  Flag  Coffee  "  instead  of  "  Royal  Coffee," 
there  is  no  deception  on  the  part  of  the 
defendants  that  I  can  see  at  all. 

One  word  with  regard  to  the  evidence 
I  should  like  to  say.  I  think,  as  I  have 
said  before,  that  a  great  deal  of  the 
evidence  is  absolutely  irrelevant,  and.  I  do 
not  myself  altogether  approve  of  the  way 
in  which  the  questions  were  put  to  the 
witnesses.  They  were  put  in  the  form  of 
leading  questions,  and  the  witnesses  were 
asked  whether  a  person  going  into  a  shop 
as  a  customer  would  be  likely  to  be 
deceived,  and  they  said  they  thought  he 
would.  But  that  is  not  a  matter  for  the 
witness ;  it  is  for  the  Judge.  The  Judge, 
looking  at  the  exhibits  before  him,  and 
also  paying  due  attention  to  the  evidence 
adduced,  must  not  surrender  his  own 
independent  judgment  to  any  witness 
whatever. 

Then  there  is  another  remark  I  should 
like  to  make  on  the  evidence.  The  wit- 
nesses were  over  and  over  again  asked 
whether,  considering  the  get-up  of  the 
"  Royal  Coffee  "  and  the  "  Flag  Coffee  " 
was  somewhat  similar,  or  very  similar,  it 
would  not  enable  a  dishonest  trader  to 
pass  off  the  one  for  the  other,  and  the 
witness  said,  "  Oh  yes — it  could  be  done 
very  easily  ;  he  could  wrap  it  up  in  paper 
and  put  his  hand  over  it."  Now,  in  the 
first  place,  I  do  not  see  why  these  whole- 
sale traders  should  accuse  retail  traders  of 
a  fraud  of  that  sort,  or  why  one  retail 
trader  should  impute  to  other  retail 
traders  fraud  of  that  kind.  And  for 
fraud  of  that  kind  the  defendants  are 
not  responsible.  I  think  the  whole  of 
that  evidence  may  be  put  on  one  side, 
because  we  know  what  would  happen  if  a 
man  came  into  a  shop  and  asked  for 
"Royal  Coffee"  and  the  tradesman  had 
no  "Royal  Coffee"  upon  his  shelf;  he 
would  not  take  down  "  Flag  Coffee  "  and 
wrap  it  up  in  paper,  passing  his  hand  over 
it  so  as  to  concesd  that  he  did  so.  What 
he  would  do  would  be  to  say, "  I  have  not 
got  *  Royal  Coffee,'  but  I  have  some  coffee 
quite  as  good ;  will  you  take  *  Flag  Coffee ' 
at  just  the  same  price,  or  a  very  little 
dearer  %  It  is  quite  as  good  or  perhaps 
a  little  better."  In  ninety-nine  cases  out 
of  a  hundred  the  customer  would  take  it. 
There  is  no  deception  there. 


Lord  Davey. — I  so  entirely  agree  with 
what  my  noble  and  learned  friend  has  said 
as  to  the  judgments  in  the  Court  of  Appeal 
that  I  merely  wit$h  to  point  out  the  por- 
tion in  which  this  case  comes  before  us. 

For  many  years  the  defendants  have 
used  three  colours — red,  blue,  and  green— 
with  paper  labels  for  a  particular  kind  of 
French  coffee  which  they  call  their  "  Le 
May's  Coffee  " ;  they  have  used  red,  blue, 
and  green  labels  for  the  purpose  of  wrap- 
ping uptheir  goods  in  them.  The  plaintiffs 
have  the  same  range  of  colours,  bat  they 
are  rather  differently  arranged  :  I  think 
the  defendants'  first  is  green,  and  the 
plaintiffs'  red.  So  far  as  the  colours 
are  concerned  there  cannot  be  the  slightest 
ground  for  saying  that  the  defendants 
have  in  any  way  imitated  the  range  of 
colours  of  the  plaintiffs.  It  is  unnecessary 
to  say  more,  because  there  is  not,  in  my 
opinion,  a  scintilla  of  evidence  to  be  found 
in  this  case  of  anything  like  intentional  or 
conscious  deception  on  the  part  of  the 
defendants. 

Now,  in  order  to  see  the  sort  of  case 
that  is  put  forward,  I  want  to  look  for 
one  moment  at  the  evidence  by  which 
this  case  of  "calculated  to  deceive"  is 
supported.  I  think  it  will  be  found,  if 
examined  closely,  that  it  all  turns  upon 
the  colours.  For  instance,  I  take  a 
witness  whose  name  is  Boraston.  He  is 
asked,  "  Do  you  think  if  they  had  been 
accustomed  to  fetch  coffee  in  blue  tins 
without  asking  for  '  Royal '  coffee,  that  a 
dishonest  salesman  could  give  them  *•  Flag' 
coffee  when  they  thought  they  would  have 
got  the  *  Royal '  coffee  "  ?  The  answer  is, 
"  Yes,  I  do  ;  and  in  the  case  of  a  child  or 
a  servant  very  probably,  if  the  mistress 
discovered  it  when  they  got  it  home,  ^ej 
would  not  trouble  to  take  it  back  again." 

Now  I  take  the  witness  Poole.  In  the 
course  of  his  ezamination-in-chief  he  is 
asked  by  the  learned  Judge, "  That  would 
apply,  whatever  the  pattern  was,  so  long 
as  it  was  the  red  and  white  tin "  ?  Be 
says,  "  I  do  not  think  the  public  would 
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stop  loDg  enongh  to  look  at  the  window — 
as  long  as  it  was  red  and  whito  they  would 
go  in  and  say,  'I  want  another  tin.'" 
Then  he  is  asked,  *'That  applies,  then, 
whatever  the  pattern  of  it  was,  as  long  as 
it  was  red  and  white  "  ?  His  answer  is, 
*'  Bed  and  white,  and  the  design." 
''  (Q.)  And  80  with  the  hlue.  If  they  got 
the  blue  they  would  look  at  it  and  see  it 
was  blue  and  white  %  (A.)  Yes,  my  Lord. 
(Q,)  What  you  have  been  telling  us  would 
apply  to  any  pattern  which  was  upon  it  as 
long  as  they  took  the  general  colours) 
(^.)  The  colours  and  the  design  and  the 
lettering.  (Q.)  I  thought  you  told  me 
just  now  that  they  would  not  notice  it  as 
long  as  it  was  red  and  white?  (A.)  Bed 
and  whito.  (Q.)  The  particular  pattern 
or  device  they  would  not  notice  1  {A .)  They 
would  not  notice  them."  And  then  at 
the  end  of  this  gentleman's  cross-examina- 
tion, he  is  asked  the  question  to  which 
Lord  Brampton  drew  attention  :  Suppose 
^'  a  person  came  into  your  shop  and  asked 
for  the  'Boyal,'  he  would  not  then  be 
satisfied  with  the  '  Flag  '9  {A.)  If  he  had 
had  the  ^  Boyal '  before,  and  if  I  happened 
to  reach  the  '  Flag '  down  and  then 
wrapped  it  up,  he  would  take  it,  and  just 
notice  the  colour  and  go  away." 

That  is  a  sample,  and  I  think  not  an 
unfair  sample,  of  the  kind  of  evidence  by 
which  in  this  case  the  apprehended  decep- 
tion or  passing  off  of  goods  is  supported. 
I  agree  entirely  with  my  noble  and 
learned  friend,  and  with  the  learned 
Judges  in  the  Court  below,  that  it  is 
utterly  insufficient  to  make  out  any  such 


Lord  James  of  Herefobd,  Lord 
Bbampton,  and  Lord  Bobertson  con- 
curred. 

Appeal  dirnnimed. 


Solicitors — Seymour  Salaman,  Townroe  &  Co., 
for  appellants;  E.  Flux  &  Leadbitter,  for 
lespondents. 

{Rej9ortcd  by  J,  Eyre  Thompron,  Esq*, 
Earrister-at'Law, 


&  Co.,  H.L. 

Joyce,  J.  ^ 

1901 .  I  DU  BOCHET,  In  re ; 

Feb.  20.  April  17, 18.  C  mansbll  v.  allbk. 
May  23.  J 

WiUr-Cwistruotum—CUus  Gift  to  Chil- 
dren— Illegitimate  Children  Alive  at  Date 
of  Will — Reputation — Surrounding  Cir* 
cumatancee — Exirineic  Evidence — lU^iti- 
mate  Child  Bom  after  Date  of  WiU— 
Reputed  Child — Exclueion. 

Under  a  clasa  gift  to  the  children  of  the 
testatrix's  nephew  A,  and  of  her  nieces  £ 
and  C7,  where  A*s  children^  although  believed 
by  the  testairix  to  be  hgitimatey  are  in  fact 
illegitimate^  hut  evidence  of  surrounding 
circwmstances  is  given  shewing  a  strong 
probability  of  the  testatrix's  intention  to 
include  such  children  in  the  gift,  then 
such  of  the  illegitimate  children  cu  have,  at 
the  date  of  the  will,  acquired  the  reputation 
of  being  A*s  children  are  entitled  to  take 
along  with  the  legitimate  children  of  B 
and  C. 

Holt  r.  Sindrey  (38  L.  J.  Ch.  126; 
L.  B.  7  Eq.  170)  and  HiU  v.  Crook  (42 
L.  J.  Ch.  702  ;  L.  B.  6  H.L.  265; 
followed. 

An  iUegitimate  chUd  of  A  bom  after  the 
date  of  the  wUl,  and  about  the  fact  of  whose 
paternity  there  is  no  question  or  dispute,  is 
not  entitled  to  share  under  the  gift,  not- 
withstanding the  fact  that  such  child 
also  has  acquired  the  reputation  of  being 
A's  child  long  before  the  death  of  the  testa- 
trix, and  hw  always,  equally  with  each  of 
A's  other  illegitimate  children  who  do  take, 
been  believed  by  the  testatrix  and  her  family 
generally  to  be  tJie  child  of  A  born  in  law- 
ful wedlock, 

Bolton,  In  re\  Brown  v.  Bolton  65 
L.  J.  Ch.  398 ;  31  Ch.  D.  542),  adopted 
and  applied,  Occleston  v,  Fullalove 
(43  L.  J.  Ch.  297 ;  L.  B.  9  Ch.  147) ; 
and  Goodwin's  Trust,  In  re  (43  L.  J.  Ch. 
258  ;  L.  B.  17  Eq.  345),  not  followed. 

Adjourned  summons. 

By  her  will  dated  July  17,  1876,  Julia 
Elizabeth  Du  Bochet  directed  that  her 
trustees  should  invest  three  fifths  of  her 
residuary  estate  and  should  hold  the 
same  "in  trust  equally  for  all  such  of 
the  children  (being  daughters)    of  my 
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nephew  Kichard  Da  Bochet,  my  niece, 
Alice  Allen,  wife  of  Josiah  Allen,  of 
Bipley,  Derbyshire,  and  my  niece  Julia 
Hall,  wife  of  George  Hall,  as  shall  live 
to  attain  the  age  of  twenty-one  years  or 
marry  under  that  age,  and  each  child 
shall  be  paid  her  share  on  attaining  that 
age,  or  marrying  under  it."  And  the 
t^tatriz  empowered  her  trustees  to  apply 
towards  the  maintenance,  education,  or 
other  benefit  of  each  child,  being  under 
age  and  unmarried,  the  income  arising 
from  her  presumptive  share  for  the  time 
being. 

The  testatrix  died  on  July  2,  1883, 
and  her  will  was  duly  proved  by  the  exe- 
cutors and  trustees  named  in  the  will,  of 
whom  the  plaintiff  was  the  survivor. 

At  the  time  of  the  testatrix's  death 
there  were  living  three  children  of  Richard 
Du  Bochet  —  namely,  Gertrude,  born 
October  11,  1873,  Alice  Emma,  born 
March  4,  1875,  and  Jessie,  born  afier  the 
date  of  the  will,  on  April  8,  1879 ;  two 
children  of  Alice  Allen — namely,  Alice 
Mary  and  Charlotte  Maud,  aged  fifteen 
and  eleven  respectively ;  and  two  children 
of  Julia  Hall — namely,  Charlotte  Made- 
line (wife  of  Justin  Ferdinand  Landguist) 
and  Jessie  Annie  Sophia,  aged  twenty-two 
and  twenty  respectively,  the  former  having 
Attained  the  age  of  twenty-one  in  August, 
1882. 

In  January,  1900,  the  plaintiff  was 
arranging  for  the  final  distribution  of  the 
trust  fund,  and  then  for  the  first  time  dis- 
covered that  the  before-mentioned  chil- 
dren of  Richard  Du  Bochet  had  not  been 
born  in  wedlock,  and  that  their  father 
had  only  married  their  mother  on  Feb- 
ruary 12,  1890. 

The  three- fiflhs  share  of  residue 
amounted  to  1,285/.  17*.  8d. 

In  the  circumstances,  the  plaintiff  took 
out  the  present  summons  against  Char- 
lotte Maud  Allen  and  Gertrude  Du 
Bochet  for  the  determination  of  the  ques- 
tion whether  the  defendant  Gertrude  Du 
Bochet,  or  any  other  daughters  of  Richard 
Du  Bochet  (whether  already  born  or  to 
be  born  in  future)  were  entitled  to 
share  under  the  above-mentioned  gift  of 
residue,  or  whether  the  daughters  of 
Alice  Allen  and  Julia  Hall,  living  at  the 
testatrix's  death,  and  having  attained  the 


age  of  twenty-one  or  being  married,  were 
alone  entitled  under  such  gift. 

Evidence  was  filed  and  read  on  behalf 
of  the  three  children  of  Richard  Ba 
Bochet  to  shew  that  the  testatrix  gave 
them  presents  and  always  believed  that 
her  nephew  Richard  Du  Bochet  was  law- 
fully married,  and  his  children  bom  in 
wedlock,  and  letters  to  him  from  the  tes- 
tatrix, all  subsequent  to  the  date  of  the 
will,  were  exhibited  and  read,  in  whicb 
she  constantly  alluded  to  his  ''  wife  "  and 
'*  little  girls  "  or  *'  little  ones/'  and  in  one 
of  which,  dated  March  16,  1877,  she  said, 
referring  to  the  above-mentioned  will, 
''  my  will  is  made,  and  your  girls  remem- 
bered in  it.  God  bless  them  and  their 
parents.''  On  the  occasion  of  the  hirth 
of  the  third  daughter,  Jessie,  Richard  Da 
Bochet's  sister  wrote  a  letter  to  him  in 
which  she  referred  to  his  '*  good  little  wife 
and  very  dear  little  children,"  and  to  the 
infant  ajs  Alice's  "  tiny  sister."  The  tes- 
tatrix also  in  her  letters  subsequent  to 
Jessie's  birth  alluded  to  "  the  poor  chil- 
dren" and  "the  little  ones,"  and  at 
Christmas,  1880,  she  wrote  sending*' a 
kiss  to  the  baby  " — that  is,  Jessie—"  and 
greetings  to  all." 

Marcy,  for  the  plaintiff,  stated  the 
case. 

Bcdcoek,  K,C.,  and  E.  F<a^,  for  the 
children  of  Richard  Du  Bochet.— First, 
with  regard  to  the  two  elder  children  who 
were  born  before  the  date  of  the  will, 
evidence  is  admissible  to  shew  that  the 
testatrix  uses  the  word  "  children  "  in  a 
secondary  sense.  Extrinsic  evidence  is 
admitted  if  it  can  in  any  way  be  made 
ancillary  to  the  right  interpretation  of  a 
testator's  words ;  for  the  words  of  a  tes- 
tator tacitly  refer  to  the  circumstances  hjr 
which  he  is  surrounded — Wigram  on 
Extrirmc  Evidence  (2nd  ed.).  Props.  III. 
and  V.  (par.  76).  In  the  present  case 
the  letters  and  other  evidence  shew  clearly 
that  the  testatrix  believed  these  children 
to  be  the  legitimate  children  of  her 
nephew,  and  that  she  knew  these  children 
well  and  was  fond  of  them,  and  it  is  im- 
possible to  escape  the  conclusion  that  it 
was  these  very  children  who  were  the 
objects  of  her  bounty.  •  Even  letters 
written  after  the  date  of  the  will  are 
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admissible—Fau^Aan,  In  re  ;  SeaU  ▼. 
BrUiih and  Foreign  S€hool8  Soeieiy  [i90\y 
Where  the  intention  is  clear  the  Court 
must  give  effect  to  it  without  insisting 
upon  any  technical  interpretation  of 
words.  Recent  cases  shew  that  the  Courts 
are  not  inclined  to  make  any  presumption 
in  dis£aivour  of  illegitimate  children — 
HoU  V.  Sindrey  [ises],^  JodreU,  In  re; 
JodreU  v.  Seale  [1890],'  Haeddim^  In 
re;  Orange  v.  jSIftirrfy  [isse],*  Deakin^  In 
re;  Starheyy.  Eyres  [is94j,^  and  Jeane^ 
In  re;  Upton  v.  Jeans  [i895].®  Dcrin 
V.  Darin  [l876]  ^  is  distinguishable,  be- 
cause, looking  at  this  will  in  the  light  of 
the  surrounding  circumstances,  there 
would  be  repugnancy  and  inconsistency  in 
reading  *'  children  "  in  the  strict  primary 
sense.  Secondly,  with  regard  to  the 
third  child  bom  after  the  date  of  the 
will,  she  also  is  entitled  to  share.  It  is 
doubtful  whether  the  rule  against  pro- 
visions for  illegitimate  children  ought  to 
be  applied  to  wills  at  all — Wilkinson  v. 
Adam  [isid]  ^;  and  certainly  it  is  the  date 
of  the  death  and  not  of  the  will  which  is 
to  be  regarded — OodesUm  v.  Fullcdove 
[1874].^  In  the  present  case  one  of  the 
class  of  children  was  over  twenty-one  at 
the  testatrix's  death,  so  that  the  class  was 
closed  and  the  will  could  not  operate  in 
favour  of  any  after-born  children  whether 
legitimate  or  illegitimate. 

Ashton  CrosSy  for  the  defendant  Char- 
lotte Maud  Allen. — ^This  is  an  attempt  on 
the  part  of  Richard  Du  Bochet's  children 
to  bring  in  evidence  of  the  testator's  in- 
tention under  the  guise  of  bringing  in 
evidence  of  the  surrounding  circumstances. 
That  is  a  very  different  thing  from  making 
a  dictionary  of  the  surrounding  circum- 
stances. Even  although  Richard  Du 
Bochet  at  the  date  of  the  will  had  only 
illegitimate  children,  and  although  at  the 
testatrix's  death  there  was  no  possibility 
of  any  other  children,  yet  these  illegiti- 

(1)  17  Times  L.  R.  278. 

(2)  38  L.  J.  Oh.  126 ;  L.  R.  7  Eq.  170. 

(3)  59  L.  J.  Cb.  638 ;  61  ib.  70 ;  44  Cb.  D.  590  ; 
[1891]  A.C.  804. 

(4)  31  Cb.  D.  611. 

(6)  63  L.  J.  Ch.  779 ;  [1894]  3  Ch.  663. 

(6)  72  L.  T.  836. 

(7)  46  L.  J.  Ch.  662  ;  L.  R.  7  H.L.  668. 
V8)  1  V.  &  B.  422. 

(9)  43  L.  J.  Cb.  297 ;  L.  R.  9  Cb.  147. 
Vol.  70.— Chaho. 


mate  children  cannot  take — Dorin  v, 
Darin.''  Hill  v.  Crook  [l87l]  '*  lays  down 
that  there  are  only  two  classes  of  cases 
where  the  prima  facie  interpretation  is 
departed  from — namely,  where  it  is  im- 
possible from  the  position  of  the  parties 
that  they  can  have  legitimate  children, 
and  where  the  class  has  been  defined  by 
the  testator's  own  dictionary,  as  in  JodreU^ 
In  re,*  In  Darin  v.  Darin  ^  Lord  Cairns 
refers  to  and  confirms  HiUv,  CraokJ^  The 
first  class  has  no  application  to  this  case, 
nor  has  the  testator  made  his  own  dic- 
tionary, and  this  extrinsic  evidence  to 
shew  that  these  were  the  persons  whom 
the  testatrix  intended  to  benefit  is  not 
admissible. 

Badcoekf  K.Cy  replied. 

Cur,  adv,  wU, 

JoTCiy  J. — In  this  case  the  testatrix^ 
by  her  will  made  in  the  month  of  July, 
1876,  bequeathed  her  residuary  estate  in 
trust  equally  for  all  such  of  the  children 
(being  daughters)  of  her  nephew  Richard 
du  Bochet,  her  niece  Alice,  wife  of  Josiab 
Allen,  and  her  niece  Julia,  wife  of  George 
Hall,  as  should  live  to  attain  the  age  of 
twenty- one  years,  or  marry  under  that 
age,  each  child  to  be  paid  his  or  her  share 
on  attaining  that  age  or  marrying  under 
it;  and  there  was  a  provision  for  the 
maintenance  of  each  child  out  of  the 
income  of  her  presumptive  share.  The 
testatrix  died  on  July  2,  1883,  before 
which  date  a  daughter  of  her  niece  Alice 
Hall  had  attained  the  age  of  twenty-one 
years,  so  that  the  number  of  the  class  was 
then  fixed,  so  far,  at  least,  as  to  be  in- 
capable of  increase  after  the  death  of  the 
testatrix — Hawkins  an  WUls^  pp.  75,  76. 
Richard  du  Bochet,  the  nephew,  was  then, 
as  he  had  been  for  many  years  previously, 
living  with  a  lady  known  as  Mrs.  Du 
Bochet,  reputed  and  believed  by  the 
testatrix  and  the  rest  of  the  £Etmily  to  be 
his  lawful  wife  ;  and  there  was  issue  of  this 
union  three  daughters — namely,  Gertrude 
and  Alice,  both  bom  before  the  date  of 
the  will,  and  Jessie,  bom  in  April,  1879, 
nearly  three  years  afterwards. 

Recently  the  time  arrived  to  make  a 

(10)  40  L.  J.  Ob.  218;  43  ib.  702;  46  ib. 
119 ;  U  R.  6  Cb.  311 ;  6  U.L.  266 ;  3  Ob.  D.  773. 
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final  difitribution  of  the  estate.  Then, 
to  the  sarprise  of  everybody  (except  of 
course  Richard  and  Mrs.  Du  Bochet 
themselves)  it  was  elicited,  in  answer  to 
enquiries  made  by  the  trustees  for  the 
usual  formal  evidence  of  the  title  of  the 
claimants,  that  Richard  Du  Bochet  had 
not  been  in  £Bu;t  married  to  his  reputed 
wife  until  the  year  1890,  although  upon 
the  evidence  it  is  clear  that  the  testatrix 
had  always  regarded  them  as  lawfuUy 
married.  She  spoke  of  and  treated  Mrs. 
Du  Bochet  as  her  nephew's  wife,  and  her 
three  daughters  as  their  children — ^that  is 
to  say,  legitimate  children — for  there  was 
no  suspicion  of  illegitimacy.  Upon  the 
facts  properly  admissible  in  evidence  and 
proved,  I  do  not,  nor,  as  I  believe,  does 
any  one  elae,  entertain  the  smallest  doubt 
that  the  testatrix  died  in  the  full  belief 
that  these  three  girls  were  included — as 
children  being  daughters  of  Richard  Du 
Bochet — in  the  class  among  whom  she 
had  directed  her  residuary  estate  to  be 
divided.  It  is  now  contended  that  they 
are  not  so  included  and  that  none  of  them 
takes  a  share. 

In  ffoU  V.  Sindrey  *  "  A  testator  be- 
queathed an  annuity  to  trustees,  upon 
trust  during  the  life  of  his  *  daughter  M., 
the  wife  of  J.  L,'  for  her  life  for  her 
separate  use;  and  after  her  death,  for 
'  all  and  every  the  child  and  children  of 
his  said  daughter  M.  L,  begotten  or  to  be 
begotten/  The  testator  was  not  aware 
when  he  made  his  will  that  his  daughter 
M.  L.  was  not  the  wife  of  J.  L. ;  and  that 
four  children  then  borne  by  her  to  J.  L. 
were  illegitimate.  The  testator  had 
always  treated  his  said  daughter  and 
J.  L.  and  their  children  as  if  the  parents 
had  been  married  and  their  children  law- 
fully begotten.  After  the  date  of  the 
testator's  will  M.  L.  bore  three  other 
children  to  J.  L,  which  also  were  illegiti- 
mate. A  sum  of  703^.  13«.  Id.  Bank 
3/.  per  cent,  annuities  had  been  appro- 
priated  to  answer  the  bequest  to  M.  L. 
and  her  children.  M.  L.  died  without 
having  had  any  other  than  the  aforesaid 
sereii  children : — Held,  that  the  four 
children  bom  before  the  date  of  the  will 
were,  although  illegitimate,  sufficiently 
described  in  it  as  legatees  of,  and  there- 
fore entitled  to,  the  fund  in  Court."     I 


have  read  the  headnote  from  the  report 
of  the  case  in  the  Law  Journal  Reports^ 
for  the  headnote  to  the  report  of  the 
case  in  the  Law  Reports  is  imperfect  and 
erroneous,  as  pointed  out  by  Lord  Sel- 
borne  when  delivering  his  judgment  in 
Ooeleaton  v.  FuUahve?  As  appears  from 
the  report  in  the  Law  Journal^  Mr. 
Hinde  Palmer  admitted  that  the  three 
children  bom  after  the  date  of  the  will 
could  not  claim  any  part  of  the  fund. 
This  decision  is  an  undoubted  Authority. 
It  has  never  been  overruled,  nor,  so  far  as 
I  am  aware,  questioned,  and  in  numerous 
cases  it  has  been  implicitly  if  not  ex- 
pressly recognised.  HiU  v.  Crook  ^^  is  re- 
ported in  the  Court  of  Appeal  {wb  wmxM 
Crook  V.  HiU  ^%  and  also  in  the  House  of 
Lords.  I  think  that  the  headnote  in  the 
Law  Reports  is  hardly  accurate  in  either 
report.  With  regard  to  the  headnote  to 
the  report  in  the  House  of  Lords,  it  is,  I 
think,  not  only  inaccurate,  but  misleading. 
The  facts  were  as  follows:  A  testator 
gave  a  legacy  to  his  ''  son  in  law  J.  C," 
and  gave  leaseholds  to  trustees,  upon  trust 
during  such  part  of  the  testator's  term 
and  interest  therein  as  his  "daughter 
Mary,  the  wife  of  the  said  J.  C,"  should 
happen  to  live,  to  pay  the  rents  to  her  for 
her  separate  use  ''  independently  of  her 
present  or  any  after  taken  husband"; 
and  after  her  decease  he  directed  that  the 
premises  should  go,  remain,  and  be  upon 
such  trusts  for  such  one  or  more  of  the 
children  of  his  said  daughter  Mary  Crook 
in  such  manner  as  his  daughter  Mary 
Crook  should  by  will  appoint;  and  in 
default  of  appointment  as  in  the  will 
mentioned.  The  testator  died  on  March 
22,  1859.  The  marriage  between  John 
Crook  and  Mary  Crook,  which  had  taken 
place  with  the  testators  sanction  in  1854, 
was,  to  the  knowledge  of  the  testator, 
void,  John  Crook  having  been  the  hus- 
band of  Mary  Crook's  deceased  sister. 
They  had  two  children  bom  in  the  tes- 
tator's lifetime  who  were  recognised  by 
the  testator  as  his  grandchildren.  At 
the  date  of  the  will  Mary  Crook  was 
enceinte  of  a  third  child,  bom  after  the 
testator's  death  and  named  Bobert 
Crook,  and  subsequently  she  had  another— 
that  is,  a  fourth  child.  Mary  Crook  died 
in  1868,  having  by  will  exercised  her 
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power  of  appointment  in  &vour  of  such 
of  her  four  children  as  being  sons  should 
attain  twenty-one,  or  being  daughters 
should  attain  that  age  or  marry.  The 
two  eldest  children  of  Mary  Crook  filed  a 
bill  against  the  trustees  and  executors, 
making  their  brother  Bobert  Crook  also 
a  defendant,  praying  to  have  it  declared 
that  the  plaintiffs  and — if  the  Court 
should  be  of  such  opinion — the  defendant 
Robert  Crook  were  intended  by  the 
testator's  will  to  take  as  children  of  his 
daughter  Mary  Crook.  It  was  not  sug- 
gested that  the  fourth  child  had  any 
interest.  The  executors  demurred,  and 
the  demurrer  was  allowed  by  Yice^ 
Chancellor  Stuart.  The  plaintifEs  ap- 
pealed. The  Lords  Justices  reversed  his 
Honour's  decision.  The  case  then  went 
to  the  House  of  Lords,  when  the  decision 
of  the  Lords  Justices  was  affirmed.  The 
gift  there  in  question  was  not  (as  I 
understand  the  case)  that  set  out  between 
inverted  commas  in  the  headnote  in 
the  Law  Beparta^  6  House  of  Lords,  but 
the  one  which  preceded  it,  and  is  not  set 
out ;  and  the  decision  was  not  that  there 
was  a  sufficient  designation  of  the  chil- 
dren of  Mary  as  the  intended  objects  of 
the  testator's  bounty,  but  that  there  was 
such  a  designation  of  the  two  children  of 
Maxy,  who  were  born  before  the  date  of 
the  will  of  the  original  testator.  Lord 
Cairns  in  concluding  his  judgment  says 
distinctly,  "  I  do  not  go  over  what  has 
been  said  ....  as  to  the  impossibility 
of  providing  for  future  illegitimate  chil- 
dren ;  that  is  out  of  the  question  here. 
The  question  here  is,  whether  these  chil- 
dren who  have  filed  this  bill,  and  who 
were  bom  before  this  will  was  made,  can 
take  under  this  will,  and  in  my  opinion 
they  can."  And  Lord  Justice  Melhsh  at 
the  end  of  his  judgment  in  the  Court  of 
Appeal  said :  ^'  I  consider  that  we  are 
bound  to  say,  according  to  the  principle 
laid  down  in  the  authorities,  that  the  two 
children  who  were  bom  before  the  date 
of  the  will  are  entitled  to  take  under  the 
gift.  We  are  not  called  upon  to  decide 
whether  the  third  child,  who  was  en 
ventre  aa  mire  at  the  date  of  the  will,  and 
at  the  testator's  death,  is  entitled  to 
participate."  The  third  child  was  ulti- 
mately held  entitled  to  participate,  as 


appears  by  the  report  of  the  case  upo& 
further  consideration  before  Vice-Chan- 
cellor  Hall,  in  1876.  In  the  report  of 
ITiU  V.  Crook  ^^  Lord  Justice  James 
says  :  **  The  question,  then,  resolves 
itself  into  this :  whether,  having  regard 
to  the  language  of  this  will,  guarding 
ourselves  scrupulously  against  indulging 
in  conjecture,  or  in  an  attempt  to  do 
what  we  think  the  testator  would  have 
done  if  he  had  been  better  informed  or 
better  advised,  but  taking  into  consider- 
ation the  whole  of  the  w2l  and  the  whole 
of  the  surrounding  circumstances  at  the 
time  the  will  was  made,  which  are  legiti- 
mately to  be  brought  in  for  the  purpose 
of  explaining  his  expressions,  though  not 
for  the  purpose  of  altering  or  adding  ta 
them,  there  is  in  this  case  so  strong  a 
probability  of  intention  to  include,  or  not 
to  exclude,  the  children  in  question,  as 
that  a  contrary  intention  cannot  be  sup- 
posed ?  **  Applying  that  test  to  the  pre- 
sent case,  I  hold  upon  the  facts  proved 
and  appearing  by  admissible  evidence 
(and  in  my  opinion  no  rational  person 
can  doubt)  that  the  testatrix  when  she 
made  her  will  intended  the  two  girls  then 
in  existence — whom  she  knew  and  re- 
garded with  affection — to  be  included  in 
the  class  among  whom  her  residuary 
estate  was  to  be  divided,  subject  to  their 
attaining  the  age  of  twenty-one  years  or 
marrying.  In  other  words,  there  is  so 
strong  a  probability  of  it  being  the  inten- 
tion of  the  testatrix  to  use  in  her  will  the 
words  "  children  being  daughters  of"  her 
nephew  Richard  Du  Bochet  as  including 
the  two  children  Gertrude  and  Alice  Da 
Bochet  that  a  contrary  intention  cannot 
be  supposed.  I  am  of  opinion,  therefore, 
that  at  all  events  the  children  Gertrude 
and  Alice  must  be  treated  and  share  a» 
daughters  of  Richard  Du  Bochet  in  the 
distribution  of  the  residuary  estate  of  the 
testatrix  under  this  will,  notwithstanding 
that  they  take  as  members  of  a  class  with 
the  legitimate  children  of  other  persons. 

But  with  respect  to  the  youngest  child 
Jessie,  who,  though  born  in  the  lifetime 
of  the  testatrix  and  fully  recognised  by 
her,  was  not  in  existence  at  the  date  of 
the  will,  there  is  a  serious  difficulty,  she 
not  having  been  a  reputed  child  of 
Richard  Da  Bochet  at  the  date  of  the 
2x2 
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will.  HiU  V.  Crookf^^  as  I  have  shewn,  is 
no  authority  for  admitting  her  to  share. 
In  Oec^on  v.  FuUahve  ^  a  testator  made 
a  hequest  to  his  reputed  children  C.  and 
£.  and  all  other  children  whom  he  mi^ht 
have  or  he  reputed  to  have  hj  M.  L.  (his 
deceased  wife  s  sister)  then  horn  or  there- 
after to  be  born.  A  third  child  was  bom 
in  the  testator's  lifetime,  but  after  the 
date  of  the  will.  It  was  held  by  Lord 
Justice  James  and  Lord  Justice  Mellish, 
reversing  the  decision  of  Yice-Ohan- 
oellor  Wickens  (di9amUienU  Lord  Sel- 
borne),  that  this  third  child  was  entitled 
to  share.  In  Goodw%n*s  Trusif  In  re 
[iS74],»»  Sir  George  Jessel  says,  "The 
principle  of  the  decision  in  Oodestan  v. 
FuUalave,^  B8  1  understand  it,  is  this,  that 
a  gift  by  a  testator  or  testatrix  to  one  of 
his  or  her  children  by  a  particular  person 
is  perfectly  good  if  the  child  has  acquired 
the  reputation  of  being  such  child  as  de- 
scribed in  the  will  before  the  death  of  the 
testator  or  testatrix."  In  BoUon,  In  re  ; 
Broumv. Bolton  [issel,"  the  appellant, who 
was  the  testator  s  only  illegitimate  child, 
was  en  ventre  sa  mh'e  at  the  time  of  the 
testator's  death,  which  occurred  eighteen 
months  after  the  date  of  his  will  by  which 
he  gave  his  residuary  estate  after  the  death 
or  remarriage  of  his  reputed  wife  to  all 
and  every  his  "  child  and  children,"  and 
it  was  held  by  the  Court  of  Appeal, 
affirming  the  decision  of  Mr.  Justice  Kay, 
that  the  appellant  could  not  take.  In 
that  case  Lord  Justice  Cotton  says : 
"  Ocdeeion  v.  FtiUcUove^  was  much  relied 
on,  but  in  my  opinion  that  case  does  not 
cover  this,  and  leaves  untouched  the  rule 
that  there  cannot  be  a  valid  gift  to  a 
future  illegitimate  child  described  only  by 
reference  to  paternity.  In  that  case  the 
gift  was  to  two  reputed  children  whom 
the  testator  named,  and  all  other  the 
children  which  he  might  have  or  be 
reputed  to  have  by  Margaret  Lewis,  then 
born  or  thereafter  to  be  bom.  The  Court 
thought  that  a  description  sufficient  to 
include  an  illegitimate  child  of  which 
Margaret  Lewis  was  enceinte  when  the 
will  was  made.  It  was  urged  on  behalf 
of  the  appellant  that  the  present  is  the 
same  case,   for  that,  under  the  circum- 

(11)  43  L.  J.  Ch.  258  ;  L.  R.  17  Eq.  346. 
(IS)  65  L.  J.  Ch.  398 ;  81  Ch.  D.  542. 


stances,  the  testator  must  by  *  children' 
have  meant  reputed  children.  But  you 
cannot  treat  *  child '  as  denoting  a  man's 
reputed  child,  unless  a  particular  child 
is  referred  to.  To  ascertain  whether 
this  child  is  the  testator's  child  we 
should  have  to  enquire  into  dream- 
stances  which  the  law  does  not  permit  to 
be  enquired  into.  The  argument  really 
comes  to  this,  that  the  testator's  de- 
scription of  the  woman  as  his  wife  oarriss 
with  it  the  same  consequences  as  to  chil- 
dren bom  during  the  cohabitataon  as  if 
there  had  been  a  valid  marriage.  HiU 
v.  Crook  ^^  is  quite  different  from  the  pre- 
sent case,  and  I  am  unable  to  come  to  a 
conclusion  in  &vour  of  the  appellant.'' 
He  then  proceeds  to  record  his  diusent 
from  the  view  expressed  by  Sir  George 
Jessel  in  Goodwin's  TVtut,  In  re}^ 
Moreover,  in  Ocdeeion  v.  Fullalove  ^  Lord 
Justice  James  points  out  the  great 
practical  difference  between  a  gift  to  the 
future  illegitimate  children  of  a  male  and 
a  gift  to  the  future  illegitimate  children 
of  a  female,  as  in  Hastie^e  Trust,  In  re 

tl887].^'  I  should  have  been  glad  to 
ave  held  the  gift  in  the  present  case  to 
have  been  equivalent  to  a  gift  to  all  the 
children  being  daughters  which  my 
nephew  Richud  Du  Bochet  may  be 
reputed  to  have  by  his  reputed  wife.  But 
after  much  consideration,  and  with  great 
regret,  I  do  not  in  the  &ce  of  the  decision 
of  Mr.  Justice  Kay  and  the  three  Lords 
Justices  in  BoUon,  In  r«,^'  affirming  Mr. 
Justice  Kay,  see  my  way  to  admitting 
the  daughter  Jessie,  bom  and  begotten 
after  the  date  of  the  will,  to  any  share 
under  the  residuary  gift. 


Solicitors — Tucker,  Lake  &  Ljon,  agents  for 
Gem,  Docker  &  Tarleton,  BirmiDgham,  for 
plaintiff  and  children  of  Bichard  Du  Bochet; 
Eley  k  Winch,  for  defendant  G.  M.  Allen. 

[Beported  hy  R.J,  A.  Morruon,  Esq^r 
BarristeT'Ot'Law, 


(13)  66  L.  J.  Ob.  792;  35  Ch.  D.  72». 
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CARY  AND   LOTT  8 

CONTRACT,  In  re. 


Vendor  and  Purchaser — Title — Incum- 
-brance — Executor  a — Conveyance  to  Testa- 
mentary  Devisees — Oliargefw  Payment  of 
Moneys  which  Executors  are  '^  liable  to  pay  " 
—  Unknown  lAahUxtiss — Statutory  Adver- 
dements — Law  of  Property  Amendment 
Act,  1859  (22  <fc  23  Vict.  c.  35).  s.  29— 
Land  Transfer  Act,  1897  (60  dc  61  Vict. 
c.  65),  ss.  If  2,  a7id  3. 

Where  executors  have  issued  statutory 
<idvertisement8  for  creditors  pursuant  to  the 
Law  of  Property  Amendment  Act^  1859, 
and  have  subsequently  conveyed  real  estate 
io  the  testamentary  devisees  of  their  testator, 
with  a  declaration,  in  accordance  with  sec- 
tion 3  of  the  Land  Transfer  Act,  1897, 
ih€tt  it  was  ^^  subject  to  a  charge  for  the 
payment  of  any  moTiey  which  the  personal 
representatives  of  the  testator  are  liable  to 
pay,**  such  a  charge  wiU  not  render  the 
land  liable,  in  the  hands  of  a  purchaser 
Jrom  the  devisees,  for  claims  against  the 
testator's  estate  which  were  unknoum  to  the 
'executors  at  the  date  when  they  so  conveyed. 

There  is  nothing  in  the  Land  Transfer 
Act,  1897,  which  creates  a  right  in  creditors 
io  foUow  real  assets  in  the  hands  of  a 
jjnurehaser. 

Adjourned  summons  under  the  Vendor 
and  Purchaser  Act,  1874. 

The  property  in  question,  which  was 
the  subject  of  a  contract  for  purchase, 
ibrmed  part  of  the  estate  of  Mr.  R.  S.  S. 
Oary,  at  Torquay.  By  his  will  and  a 
•codicil  made  in  1878,  after  bequeathing 
certain  legacies,  R.  S.  S.  Gary  devised  his 
freehold  estate  to  the  use  of  his  brother, 
L.  F.  B.  Gary,  and  A.  H.  Dymond  in  fee 
^subject  to  the  life  estate  of  his  wife  in  the 
mansion-house)  upon  certain  trusts,  and 
gave  them  a  power  of  sale  and  mortgage ; 
and  he  bequeathed  his  personal  estate  to 
his  executors,  G.  J.  Stonor  and  A.  H. 
jpymond* 

The  testator  died  in  1898,  and  the 
executors  issued  the  usual  statutory 
^vertisements  in  accordance  with  the 
jiTovisions  of  the  Law  of  Property  Amend- 
dment  Act,  1859,  s.  29. 


By  a  conveyance  dated  September  29, 
1899,  the  executors  conveyed  to  the 
testamentaiy  devisees  the  property  de- 
vised to  them  by  the  will.  This  convey- 
ance recited  that  the  executors  had  issued 
the  usual  statutory  notices  requiring  cre- 
ditors to  send  in  their  claims  against  the 
estate  before  January  31,  1899,  and  that 
the  executors  had  paid  all  expenses,  duties, 
and  debts  which  had  come  to  their  know- 
ledge. The  conveyance  also  contained  a 
declaration  that  the  whole  of  the  heredita- 
ments thereby  expressed  to  be  granted 
*^  were  so  granted  subject  to  a  charge  for 
the  payment  of  any  money  which  the  per- 
sonal representatives  of  the  testator  are 
liable  to  pay,"  with  a  proviso  that  nothing 
therein  contained  *' shall  alter  or  affect 
the  order  in  which  the  testators  assets 
would  have  been  applicable  for  the  pay- 
ment of  the  last-montioned  moneys  if 
these  presents  had  not  been  executed." 

On  February  28,  1901,  Jessie  Mary 
Ellen  Lott  entered  into  a  contract  with 
L.  F.  B.  Gary  and  A.  H.  Dymond  for 
the  purchase,  free  from  incumbrance,  of 
the  freehold  reversion  of  No.  36  Union 
Street,  Torquay,  which  formed  part  of  the 
testator's  property. 

An  abstract  ot  title  was  delivered,  and 
by  the  eighth  requisition  the  purchaser 
referred  to  the  declaration  in  the  convey- 
ance of  September  29,  1899,  as  above  set 
out,  and  required  as  follows:  "The vendors 
must  give  to  the  purchaser  proper  in- 
demnities against  all  the  outstanding 
debts  and  liabilities  of  the  testator,  and 
all  moneys  which,  at  the  date  of  the  said 
conveyance,  the  said  representatives  were 
liable  to  pay,  and  which  moneys  still  re- 
main unpaid  and  unsatisfied." 

To  this  the  vendors  replied:  ^'The 
abstract  discloses  all  the  liabilities  which 
were  known  to  the  executors  at  the  time 
of  executing  the  conveyance  to  the  testa- 
mentary trustees,  and  shews  that  .  .  • 
they  have  all  been  discharged.  The 
vendors  have  not  since  the  date  of  the 
said  conveyance  to  them  received  notice 
or  otherwise  acquired  knowledge  of  any 
other  incumbrances  or  liabilities  affecting 
the  scheduled  hereditaments.  They  there- 
fore decline  to  give  any  indemnity.'' 

The  purchaser  then  delivered  the  follow- 
ing observation : 
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"Having  regard  to  the  form  of  the 
charge  mentioned  in  the  requisition,  the 
purchaser  insists  on  the  vendors  giving  an 
indemnity  in  respect  of  claims  against  the 
testator's  estate  of  which  the  executors 
had  no  notice  at  the  date  of  the  convey- 
ance of  September  29,  1899." 

On  April  27,  1901,  the  vendors  issued 
an  originating  summons  under  the  Vendor 
and  Purchaser  Act,  asking  for  a  declara- 
tion that  the  eighth  requisition  and  further 
requisition  of  the  purchaser  had  been 
-sufficiently  answered,  and  that  the  pur- 
chaser was  not  entitled  to  any  indemnity 
in  respect  of  claims  against  the  estate  of 
R.  S.  S.  Oary,  of  which  the  executors 
had  no  notice  at  the  date  of  the  convey- 
ance. 

Warringtan,  JK.C,  A.  J.  Mackey,  and 
Jf  .  Romer^  for  the  summons. — The  proper 
statutory  advertisements  having  been 
issued  by  the  executors,  under  the  Law  of 
Property  Amendment  Act,  1859,  there  is 
no  liability  upon  this  property  in  respect 
of  debts  of  which  the  executors  had  no 
notice.  The  conveyance  of  September  29, 
1899,  gives  a  statutory  charge,  but  the 
question  is,  what  is  the  meaning  of  the 
words  of  the  Land  Transfer  Act,  1897, 
which  declare  what  the  charge  is  to  be  9  ^ 

(1)  The  sections  of  the  Land  Transfer  Act, 
1897,  bearing  upon  the  question,  are  as  follows : 

Seetion  1,  sab-section  1  :  *'  Where  real  estate 
is  vested  in  any  person  without  a  right  in  any 
other  person  to  take  by  survivorship  it  shall, 
on  his  death,  notwithstanding  any  testamentary 
disposition,  devolve  to  and  become  vested  in  his 
personal  representatives  or  representative  from 
time  to  time  as  if  it  were  a  chattel  real  vesting 
in  tbem  or  him." 

Section  2,  snb-seotion  1 :  "  Subject  to  the 
powers,  rights,  duties,  and  liabilities  hereinafter 
mentioned,  the  personal  representatives  of  a 
deceased  person  shall  hold  the  real  estate  as 
trustees  for  the  persons  by  law  beneficially  en- 
titled thereto,  and  those  persons  shall  have  the 
same  power  of  requirini?  a  transfer  of  real  estate 
as  persons  beneficially  entitled  to  personal 
estate  Iiave  of  requiring  a  transfer  of  such 
personal  estate." 

Sab-section  2  :  ^  All  enactments  and  rales  of 
law  relating  to  the  effect  of  probate  or  letters 
of  administration  as  respects  chattels  real,  and 
as  respects  the  dealing  with  chattels  real  before 
probate  or  administration, .  .  .  and  the  powers, 
rights,  duties,  and  liabilities  of  personal  repre- 
sentatives  in  respect  of  personal  estate,  i^ll 


Under  section  2,  sub-section  3,  the  real 
estate  of  a  testator  is  to  be  administered 
in  the  same  manner  as  personal  estate, 
and  section  3,  sub-sectipn  1,  states  the 
extent  of  the  charge  which  is  to  be  im- 
posed on  the  real  estate — namely,  ''for 
any  money  which  the  personal  representa- 
tives are  liable  to  pay.''  Before  the  Land 
Transfer  Act  it  was  well  settled  that  if  a 
devisee  of  real  estate  sold  to  a  purchaser, 
such  purchaser  would  take  free  from  the 
debts  of  the  ancestor,  or  testator— ^/Kidb- 
man  v.  TimbreU  [l837],*  Richcardwn  v. 
Horlon  [1843],^  Pimm  v.  InsaU  [i84«V 
and  Dilkea  v.  Broadmead  [l860]^  The 
same  law  applies  to  chattels  real.  It 
is  now  said  that  the  Land  Transfer  Act, 
1897,  has  altered  the  existing  law ;  if  so, 
the  result  would  be  extraordinaiy,  as  it 
would  defeat  the  object  for  which  it  was 
passed — namely,  to  facilitate  the  transfer 
of  land.  Such  a  change  was  never  con- 
templated by  the  Act.  The  charge  in 
section  3  means  such  moneys  as  the  exe- 
cutors are  liable  to  pay  having  regard  to 
the  provisions  of  the  Law  of  Property 
Amendment  Act,  1859.  All  that  the 
executors  are   "liable  to  pay"  are  the 

apply  to  real  estate  so  far  as  the  same  are  ap- 
plicable, as  if  that  real  estate  were  a  chattel 
real  vesting  in  them  or  him.  .  ." 

Sab-section  3 :  **In  the  administration  of  th» 
assets  of  a  person  dying  after  the  commenoe- 
ment  of  this  Act,  his  real  estate  shall  be  ad- 
ministered in  the  same  manner,  subject  to  the 
same  liabilities  for  debt,  costs,  and  expenses, 
and  with  the  same  incidents,  as  if  it  were  per- 
sonal estate.  .  .*' 

Section  3,  sab-section  1 :  **  At  any  time  after 
the  death  of  the  owner  of  any  land,  his  persoDsl 
representatives  may  assent  to  any  devise  odd- 
tained  in  his  will,  or  may  convey  the  hmd  to 
any  person  entitled  thereto  as  heir,  devisee,  or 
otherwise,  and  may  make  the  assent  or  convey- 
ance, either  sabject  to  a  charge  for  the  payment 
of  any  money  which  the  personal  representa- 
tives are  liable  to  pay,  or  withont  any  such 
charge;  and  on  each  assent  or  oonveyaoos» 
sabject  to  a  charge  for  all  moneys  (if  any) 
which  the  personal  representatives  are  liaUe  te 
pay,  all  liabilities  of  the  personal  representa- 
tives in  respect  of  the  land  shall  cease,  except 
as  to  any  acts  done  or  contracts  entered 
into  by  them  before  sach  assent  or  convey- 
anoe." 

(2)  6  L.  J.  Ch.  147  ;  8  Sim.  263. 

(3)  13  L.  J.  Ch.  186;  7  Beav.  112. 

(4)  19  L.  J.  Ch.  1 ;  1  Mao.  Sc  6.  449. 

(6)  29  L.  J.  Ch.  310;  2  De  G.  F.  &  J.  56(. 


Digitized  by 


Google 


Vitt.  70.] 


CHAKCEBY  BIYISIOK. 


665 


Cabt  and  Lott's  Oortbact,  In  kb. 

claims  of  which  they  had  notioe  at  the 
date  of  the  conveyanoe. 

T.  H.  Cordon^  K.O.y  and  Greenland^  for 
the  purchaser. — ^The  purchaser  has  bought 
free  from  incumbrances,  and  is  entitied 
to  the  indemnity  claimed.  The  words 
of  charge  in  section  3  of  the  Land 
Transfer  Act,  1897,  mean  '*all  moneys 
which  the  executors  were  liable  to  pay  at 
the  date  of  the  conveyanoe,  whether 
known  or  unknown."  The  rights  of  credi* 
tors  as  against  a  purchaser  from  a  devisee 
under  the  old  law  are  stated  in  Prioe  v. 
JPirioB  [issTl.^  It  was  the  intention  of 
the  Land  Transfer  Act,  1897,  that  the 
creditors  should  have  a  continuous  secu- 
rity. In  the  case  of  personal  estate  the 
executor  remains  liable  for  known  liabili- 
ties under  the  old  Act,  and  now  the  real 
estate  may  be  liable  for  unknown  lia- 
bilities under  such  a  charge  as  this,  even 
though  the  executors  may  not  be  liable. 

Warringtany  K.C.j  in  reply.— The  lia- 
bility of  the  executors  ceases  upon  the 
execution  of  the  conveyance  by  virtue  of 
section  3  of  the  Land  Transfer  Act.  The 
object  of  that  Act  was  to  facilitate  the 
machinery  of  the  transfer  of  land,  not  to 
give  further  rights  to  creditors. 

Cur.  adv.  vuU* 

Jtme  13. — KsKSWiCH,  J.,  delivered  the 
following  written  judgment :  The  testator 
devised  the  freeholds  in  question  to  cer- 
tain persons  upon  certain  trusts  which 
are  immaterial.  They  can  be  conveniently 
referred  to  as  the  trustees.  After  the 
expiration  of  a  year  from  the  death 
of  the  testator,  his  executors,  by  deed  of 
September  29,  1899/ conveyed  the  free- 
holds to  the  trustees  *'  subject  to  a  charge 
for  the  payment  of  any  money  which  the 
personal  representatives  of  the  testator 
are  liable  to  pay." 

The  trustees  have  sold  the  freeholds,  or 
a  part  of  them,  and  the  purchaser  has 
made  a  requisition  that  the  vendors  must 
give  him  '^  proper  indenmities  against  all 
the  outstanding  debts  and  liabilities  of 
the  testator,  and  all  moneys  which,  at  the 
date  of  the  said  conveyance,  the  said  re- 
presentatives were  liable  to  pay,  and  whidi 
moneys  still  remain  unpaid  or  unsatisfied." 
I  have  quoted  the  requisition  in  its  own 

(6)  66  U  J.  Ch.  630 ;  36  Ch.  D.  297. 


words,  but  it  does  not  well  express  the 
objection  to  the  title  which  was  intended 
to  be  raised  thereby,  and  on  which  the 
Court  is  now  asked  to  adjudicate.  It  is 
admitted  that  the  estate  has  been  fully 
and  properly  administered,  and  that  there 
remains  unpaid  no  debt  of  the  testator  of 
which  the  executors  have  had  notice.  The 
purchaser's  objection  is  that  there  may  be 
other  debts  of  which  the  executors  have 
not  had  notice,  and  that  by  reason  of  the 
charge  contained  in  the  deed  of  convey- 
anoe, these  debts,  if  any,  are  an  incum- 
brance on  the  freeholds.  That  the  pur- 
chaser is  willing  to  accept  an  indemnity 
is  of  no  moment,  the  reid  objection  being 
that  there  is,  or  may  be,  a  charge  on  the 
property,  and  that  this  is  a  blot  on  the 
title.  It  is  beyond  doubt  that  such  an 
objection,  if  made  with  regard  to  free- 
holds devised  by  the  will  of  a  testator 
dying  before  January  1,  1898  (the  day 
when  the  Land  Transfer  Act,  1897,  came 
into  operation),  would  have  been  unten- 
able, and  I  approach  the  consideration  of 
that  Act  with  a  strong  and,  I  believe, 
thoroughly  sound  opinion  that  I  ought  not 
to  regard  it  as  altering  a  settled  rule  of 
law,  and  disturbing  the  recognised  prac- 
tice of  conveyancers,  unless  convinced 
that  this  alteration  Ls  clearly  expressed,  or 
is  so  necessarily  implied  in  the  provisions 
of  the  Act,  that  it  is  impossible  to  give 
reasonable  effect  to  those  provisions  on 
any  other  footing. 

The  neat  question  then  is  whether,  if 
it  be  hereafter  discovered  that  there  are 
debts  unpaid,  of  which  the  personal  re- 
presentatives of  the  testator  have  no 
notice,  such  debts  will  be  money  charged 
on  the  freeholds.  I  have  thus  stated  the 
question  because,  although  the  deed  says 
generaUy  '^  any  money  which  the  personal 
representatives  are  liable  to  pay,"  yet,  it 
beong  common  ground,  as  above  men- 
tion^, that  there  is  nothing  now  remain- 
ing unpaid  to  the  knowledge  of  the 
executors,  that  is  really  what  I  have  to 
decide.  Study  of  the  Act  for  the  purpose 
of  determining  this  particular  question 
has  disclosed  numerous  and  great  diffi- 
culties of  construction,  and  of  the  applica- 
tion to  the  new  statutory  provisions  of 
old  rules;  and  having  regurd  to  these 
difficulties,  and  to  the  danger  of  indicating 
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an  answer  to  any  qnestion  which  has  not 
been  argaed,  and  the  equal  danger  of 
Buggeeting  questions  which,  after  all,  may 
not  require  solution,  I  think  it  better  to 
decide  the  point  actually  before  me  on  as 
fiimple  grounds  as  circumstances  permit, 
and  with  a  statement  of  as  few  reasons  as 
are  compatible  with  judicial  decision. 

The  Act  undoubtedly  introduces  a  new 
element  into  the  administration  of  estates 
in  making  real  property  assets  for  the 
payment  of  debts.  That  this  is  so  is  clear 
irom  sub-section  3  of  section  2.  The 
same  sub-section  says  that  "real  estate 
shall  be  administered  in  the  same  manner, 
subject  to  the  same  liabilities  for  debt, 
costs,  and  expenses,  and  with  the  same 
incidents,  as  if  it  were  personal  estate." 
There  is  nothing  here  making  the  execu- 
tors liable  for  moneys,  for  which  they 
would  not  otherwise  have  been  liable,  but 
only  the  assets  available  for  satisfaction 
of  the  liabilities  are  increased,  and  it  is 
reasonable  to  conclude  that  if,  apart  from 
this  increase  of  assets,  the  executors  are 
under  no  liability,  such  increase  was  not 
intended  to  create  one.  Before  consider- 
ing whether,  under  such  circumstances  as 
we  have  here,  there  is  any  liability  on  the 
part  of  the  executors,  it  is  well  to  notice 
flection  3,  because  it  justifies  the  language 
of  the  conveyance  making  the  freeholds 
fiubject  to  a  charge  ''for  any  money 
which  the  personal  representatives  are 
liable  to  pay."  Those  are  the  words 
of  the  Act,  and  they  have  been  taken 
from  the  Act  and  put  into  the  convey- 
ance. One  therefore  looks  at  the  Act  for 
an  indication  of  what  was  intended  to  be 
charged,  but  observe  that  the  Act  only 
permits  the  conveyance  to  be  made  subject 
to  a  charge,  leaving  it  optional  to  tbe 
executors  whether  they  will  require  that 
or  not,  and,  in  consequence,  it  is  the  con- 
veyance and  not  the  Act  which  creates 
the  charge,  if  any  there  be.  I  do  not 
think  section  3  in  any  way  helps  one  to 
determine  what  the  charge  is.  Prior  to 
the  Law  of  Property  Amendment  Act, 
1859,  an  executor  remained  liable  to 
creditors  notwithstanding  all  precautions 
on  the  executors'  pai*t,  and  want  of  notice 
of  claims,  and  indeed  absolute  safety  could 
only  be  obtained  under  an  administration 
judgment.    That  Act,  however,  provided 


(section  29)  that  where  an  executor  has 
given  notices  such  as  would  have  been 
directed  by  the  Court  in  an  administra- 
tion suit,  then,  at  the  expiration  of  the 
time  named  in  such  notices,  he  shall  be  at 
liberty  to  distribute  the  assets,  and  shall 
not  be  liable  for  the  assets  or  any  part 
thereof  so  distributed  to  any  person  of 
whose  claim  such  executor  shall  not  have 
had  notice  at  the  time  of  the  distributioii 
of  such  assets,  or  part  thereof,  as  the  case 
may  be.  In  this  case  the  executor  has 
given  notices  of  the  character  contem- 
plated by  the  Act,  and  they  are,  in  my 
opinion,  such  as  would  have  been  given 
by  the  Court  in  an  administration  suit 
Therefore,  so  far  as  the  personal  estate  is 
concerned,  the  executors  remain  under  no 
liability  if  they  distribute  the  assets  on 
the  footing  of  there  being  no  claims  of 
which  they  have  received  notice.  Apply- 
ing this  as,  having  regard  to  section  2, 
sub-section  3  of  the  I^d  Transfer  Act, 
1897,  I  ought  to  apply  it  to  real  estate, 
the  exemption  from  liability  is  complete 
also  as  regards  that.  But  it  remains  to 
be  observed  that  section  29  just  quoted 
concludes  with  a  proviso  that  nothing  in 
that  Act  contained  '*  shall  prejudice  the 
right  of  any  creditor  or  claimant  to  follow 
the  assets  or  any  part  thereof  into  the 
hands  of  the  person  or  persons  who  may 
have  received  the  same  respectively."  If 
the  result  of  the  two  Acts  together  is,  as 
regards  real  estate,  merely  to  exempt  the 
executor  from  liability,  but  to  leave  the 
real  estate  charged,  the  purchaser's  objec- 
tion still  stands  good;  but,  as  alrndy 
stated,  real  assets  could  not  have  been 
followed  in  the  hand  of  a  purchaser  be- 
fore the  Land  Transfer  Act,  1897,  and 
there  is  nothing  in  that  Act  to  create  a 
right  in  creditors  to  follow  them.  The 
proviso  to  section  29  of  the  Law  of  Pro- 
perty Amendment  Act,  1859,  is  not  there- 
fore applicable  to  real  estate,  the  htw 
respecting  which  is  in  this  particular 
intact. 

I  will  declare,  as  asked  by  the  summons, 
that  the  eighth  requisition,  and  the  far- 
ther requisition  of  the  purchaser,  have 
been  sufficiently  answered  by  the  vendors, 
and  that  the  purchaser  is  not  entitled  to 
any  indemnity  in  respect  of  claims  against 
the  testator's  estate,  of  which  the  execu- 
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tors  had  no  notice  at  the  date  of  the 
oonyeyanoe,  and  the  purchaser  must  pay 
tiie  ooets. 


Solicitors — Robbins,  Billing  Sc  Co.,  agents  for 
A.  H.  Dymond,  Exeter,  for  vendors ;  Wood, 
Bif?g  &  Nash,  agents  for  Kitsons,  Mackenzie 
^  Hezt,  Torquay,  for  purchaser. 

[Reported  by  Q,  Maoan^  Ikq, , 
Barriiter-at'Lafv, 


Joyce,  J, 


May  63 


)TCE,  J.  ") 

1901.  [ 

,7,8,9,21.) 


DAMPEB  V.  BAB8ETT. 


EcuemerU  —  Private  Eight  of  Way — 
JServicfU  and  Dominant  Tenement^  Unily 
of  Poueanon — Yearly  Tenant — Preecrip- 
Hon  Act,  1832  (2^:3  WiU.  4.  c.  71),  m.  2, 

Unity  ofpoaeeuion  by  a  yearly  tenant  of 
the  alleged  dominant  and  servient  tenements 
for  the  twevUy  years,  or  far  twenty-three 
out  of  the  forty  years,  immediately  preced- 
ing an  action  in  which  a  claim  to  a  private 
right  of  way  is  sought  to  be  established,  is 
fatal  to  svjoh  a  claim  under  section  ^  of  the 
Prescription  Act,  1832. 

Onley  v.  Gardiner  (8  L.  J.  Ex.  102 ; 
4  M.  <fe  W.  496)  and  fiathishill  v.  Reed 
(25  L.  J.  C.P.  290;  18  C.  B.  696) /o^ 
lowed. 

This  was  an  action  of  trespass  by  the 
plaintiff  Sarah  Rachel  Damper,  the  owner 
in  fee-simple  of  Springhill  Farm,  in  the 
parish  of  Penshurst,  Kent,  and  the  plain- 
tiff Alice  Gibbons,  the  tenant  of  the  farm, 
against  the  defendant  Elizabeth  Bassett, 
the  owner  or  part  owner  of  an  adjoiniog 
farm  known  as  Holt's  Farm,  to  restrain 
her  from  driving  any  horse  and  cart  on  or 
through  the  fields  numbered  441  and  436 
on  the  tithe  map,  which  fields  adjoined 
the  defendant's  field  numbered  669  and 
formed  part  of  the  plaintiffs'  farm,  and 
for  other  incidental  relief. 

The  action  was  commenced  on  May  28, 
1900. 


The  defendant  alleged  in  paragraph  4 
of  her  defence  that  "  for  upwards  of  40 
years  prior  to  the  commencement  of  this 
action  the  defendant  and  her  predecessors 
in  title  and  persons  employed  by  and 
serving  them  respectively  have  uninter- 
ruptedly and  as  of  right  passed  and 
repassed  with  cattle  horses  wagons  carts 
and  carriages  and  on  foot  for  all  purposes 
along  and  over  the  roadway  "  which  the 
defendant  allied  to  exist  across  the 
plaintiffs'  fields  numbered  441  and  436. 

It  appeared  that  in  the  year  1860 
SpringhUl  Farm  had  been  let  to  one 
George  Ashby  for  a  term  of  fourteen 
years,  and  that  after  the  determination 
of  that  lease  he  continued  in  occupation 
as  tenant  from  year  to  year.  In  1880 
Holt's  Farm  was  also  let  to  him,  and 
thenceforward  he  continued  in  occupation 
of  both  farms  until  his  death  in  1898, 
after  which  his  representatives  remained 
in  possession  un^  Michaelmas,  1899. 
The  owners  of  the  freehold  of  Springhill 
Farm,  therefore,  were  not  in  a  position 
during  Ashby's  occupation  of  Springhill 
Farm  to  interfere  with  any  exercise  of  the 
alleged  right  of  way,  if  it  were  in  fact 
attempted,  which,  on  the  evidence,  the 
learned  Judge  thought  was  doubtful. 
His  Lordship  also  found  as  a  fact  that 
they  never  had  the  slightest  knowledge, 
information,  or  notice  whatsoever  of  the 
claim  to  or  any  attempted  exercise  of  the 
alleged  right  of  way. 

In  their  reply  the  plainti£&  gave  the 
defendant  full  notice  of  the  legal  objec- 
tion, on  the  ground  of  unity  of  possession, 
to  the  defendant's  claim. 

At  the  trial  much  conflicting  evidence 
as  to  the  user  of  the  alleged  right  of  waj 
was  given  on  behalf  of  the  plaintiffs  and 
defendant. 

Hughes,  K.C,  and  BoxaU,  for  the  plain- 
tiffs.— The  plaintiffs'  interests  in  the 
property  having  been  established,  the 
onus  fieJls  upon  the  defendant  to  prove 
her  right  of  way.  There  was  unity  of 
possession  of  the  alleged  servient  and 
dominant  tenements  all  the  time  that 
Ashby  was  tenant  of  both  farms,  and 
therefore  the  conditions  of  section  4  of 
the  Prescription  Act,  1832,  have  not  been 
fulfilled ;   and    therefore    the  defendant 
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cannot  saoceed,  inasmuch  as  during  the 
last  twenty  years  this  alleged  right  of  way 
cannot  have  been  enjoycld  as  of  right-^ 
Brighi  v.  Walker  [l8d4y  Manmauthahire 
Canal  Co.  v.  Earford  [1834],*  Onley  v. 
Gardiner  [l898],>  and  BaihishiU  v.  £eed 
[1866].-* 

Younger,  JT.C.,  and  C.  O,  Churehj  for 
the  defendant. — This  right  of  way  can  be 
made  out  under  section  2  of  the  Prescrip- 
tion Act,  1832.  Bright  v.  Walker  ^  and 
OnUy  V.  Gardiner^  do  not  support  the 
plaintifEs'  proposition,  and  are  not  appli- 
cable to  this  case,  for  there  the  condition 
precedent— namely,  twenty  years*  user 
without  reckoning  any  period  of  unity  of 
possession — was  not  fulfilled.  BaihiahtU  v. 
Reed  ^  was  wrongly  decided,  and  was  not 
followed  in  Simper  v.  Foley  f  1862],*  where 
unity  of  ownership  was  held  only  to  pro- 
duce a  suspension  of  the  easement.  There 
is  no  distinction  to  be  drawn  between  a 
right  of  way  and  a  right  of  light  on  the 
ground  that  one  must  be  enjoyed  as  of 
right  and  the  other  not.  The  provisions 
of  section  4  of  the  Act  apply  to  section  3. 
The  Act  has  not  suspended  the  common 
]BM—Thomae  v.  Thomae  [i835].®  This 
was  not  an  adverse  interruption  within 
the  meaning  of  the  Act — Ladyman  v. 
Oraw  [isrij  ^  and  HoUine  v.  Vemey 
[1884].^  If  we  have  fiuled  to  make  out 
our  right  of  way  under  section  2  of  the 
Act,  then  we  ask  for  leave  to  amend 
the  defence  by  claiming,  in  addition  to 
the  daim  under  the  Prescription  Act, 
1832,  a  title  to  this  right  of  way  by  virtue 
of  a  lost  grant  and  immemorial  user. 

[They  also  referred  to  Oale  on  EaeemenU 
(7th  ed.),  pp.  165, 166,  209,  and  210.] 

Hugkee,  K,C,,  in  reply. — Under  sec- 
tions 2  and  4  of  the  Act  the  user  of  the 
right  must  be  proved,  and  it  must  be  a 
user  as  of  right  for  forty  years  before  the 
writ  in  some  action — Wright  v.  WtUiame 
[1836]  •    and    Richarde    v.   Fry   [l838].^® 

(1)  3  L.  J.  Ex.  250 ;  1  Cr.  M.  &  R.  211. 

(2)  4  L.  J.  Ex.  43 :  1  Gr.  M  Ac  B.  614. 

(3)  8  L.  J.  Ex.  102 ;  4  M.  &  W.  496. 

(4)  26  L.  J.  G.P.  290 ;  18  C.  B.  696. 

(5)  2  J.  &  H.  565. 

(6)  4  L.  J.  Ex.  179  ;  2  Cr.  M  &  B.  34. 

(7)  L.  B.  6  Ch.  763. 

(8)  53  L.  J.  Q.B.  430 ;  13  Q.B.  D.  304. 

(9)  6  L.  J.  Ex.  107  ;  1  M.  &  W.  77. 
(10)  7  L.  J.  Q.B.  68 ;  7  Ad.  ft  S.  698. 


Ofdey  V.  Qardie^  >  and  Baihiahm v. Reed* 
are  good  law  and  direct  authoritieB  for  the 
plaintiflEs'  proposition.  Simper  v.  Foky* 
and  Ladyman  v.  Orave''  are  cases  of  right 
of  light  and  come  under  section  3,  and  do 
not  apply  here.  BathiehiU  v.  Reed  *  was 
cited  in  argument,  but  not  noticed  in  the 
judgment  in  Simper  v.  Foley,^  because  it 
was  of  no  real  use  on  a  question  of  light. 
Unless  section  4  does  not  apply  to  sec- 
tion 3,  that  judgment  cannot  be  supported. 
It  will  not  do  to  prove  a  user  firom  fifty 
years  down  to  four  or  five  years  before 
action  hrouAt-^Parker  v.  i/tteMI[i84o].|^ 
Even  on  we  defendant's  evidence  it  is 
dear  that  from  1877  to  the  present  time 
there  has  been  no  user  as  of  right  of  the 
easement ;  and  apart  from  the  question  of 
unity  of  possession  there  is  no  evidence  of 
actual  user  since  1885  or  1886.  The  real 
point  at  issue  was  duly  raised  by  the 
pleadings,  and  the  defendant  should  not 
now  have  leave  to  amend,  for  it  will  alter 
the  whole  nature  of  the  case  which  the 
plainti£&  have  to  meet. 

Cur,  adp.  tnitt. 

May  21. — Jotgb,  J. — This  is  an  action 
of  trespass  by  owners  of  Springhill  Farm 
against  the  defendant,  as  owner  or  part 
owner  of  Holt  Farm,  in  driving  a  horse 
and  cart  from  Holt  Farm  across  two 
meadows  numbered  respectively  441  and 
436  on  the  tithe  map  of  the  parish  of 
Penshurst,  in  the  county  of  Kent,  and 
forming  part  of  Springhill  Farm,  to  the 
highway  leading  to  Penshurst  by  Collars- 
land  Bridge  over  the  Medway.  The 
defence  is  that  the  act  complained  of 
was  done  in  the  exercise  of  a  private  right 
of  way  which  is  thus  pleaded  in  para- 
graph 4  of  the  defence  :  [His  Lordship 
read  the  paragraph  as  above  set  out,  and 
continued :]  This  I  understand  to  be  a 
plea  of  a  right  of  way  under  the  Prescrip- 
tion Act,  1832,  and  the  defendant  con- 
tended, while  the  plaintifis  disputed,  that 
the  existence  of  the  alleged  right  of  way 
could  be  made  out  under  the  provisions 
of  section  2  of  that  Act ;  and  this  was 
the  issue  which  the  plaintifis  came  to  the 
trial  prepared  to  meet,  and  which  was 
tried  accordingly. 

(11)  9  L.  J.  Q.B.  194  ;  11  Ad.  &  &  788. 
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This  action  was  instituted  on  May  28, 
1900.  It  appeared  that  from  the  year 
1877  until  his  death  in  1898  one  Ashby, 
as  tenant,  was  in  occupation  not  only 
of  Springfield  Farm  but  of  Holt  Farm, 
and  his  representatives  remained  until 
Michaelmas,  1899— in  other  words,  for 
the  twenty  years,  and  for  twenty-three 
of  the  forty  years  immediately  preceding 
the  action  there  was  unity  of  possession 
of  the  alleged  servient  and  alleged  domi- 
nant tenements,  so  that  the  private  right 
of  way  alleged,  if  it  ever  existed,  could  not 
during  the  last  twenty-three  years  have 
been  enjoyed  as  of  right  as  an  easement. 
This  being  so,  the  plaintifi*s  insisted  on 
the  provisions  of  section  4  of  the  Act,  and 
the  dedsions  in  Bright  v.  Walker}  Oriky 
y.  GardineTy^  and  BalhuhiU  v.  Beed,^  as 
being  fatal  to  the  defendant's  claim  to 
have  acquired  a  right  of  way  under  the 
Prescription  Act,  1832.  I  understood  the 
defendant's  counsel  to  contend  that  the 
two  last-mentioned  decisions  have  been 
overruled  or  ought  not  to  be  followed, 
relying  upon  certain  dicta  that  have  fallen 
from  the  Court  in  cases  where  the  ease- 
ment in  question  was  the  right  to  the 
access  of  light,  which,  it  is  well  settled, 
stands,  as  compared  with  other  easements, 
upon  a  special  and  peculiar  footing  under 
the  provisions  of  section  3  of  the  Pre- 
scription Act,  1832. 

I  do  not  consider  myself  entitled,  nor, 
indeed,  do  I  see  any  reason  why  I  should 
desire,  to  hold  myself  not  bound  by  the 
decision  of  the  eminent  Judges  who  decided 
the  cases  I  have  mentioned,  and  in  par- 
ticular Onley  v.  Gardiner^  and  BathishiU 
V.  Beed.*  They  have  not  either  of  them 
been  overruled,  or,  so  far  as  I  am  aware, 
expressly  disapproved  of,  and  I  must  there- 
fore follow  them.  But  at  all  events  the 
case  of  Baxter  v.  Taylor  [i832]**  shews 
that  the  user  of  the  alleged  right  of  way, 
if  any,  at  any  time  during  the  last  forty 
years,  would,  under  the  circumstances,  be 
no  evidence  of  right  as  against  the  owner 
of  the  freehold  of  Springhill  Farm — that 
is  to  say,  against  the  present  plaintiffs. 
As  a  matter  of  fact,  it  does  not  appear 
that  at  any  time  during  Ashby's  possession 
of  the  two  farms  the  alleged  way  or  right 

(12)  2  L.  J.  E.B.  65 ;  4  B.  &  Ad.  72. 


of  way  was  actually  used  in  any  sense 
whatever.  For  all  necessaiy  purposes  of 
communication  between  the  two  farms, 
Ashby,  at  least  for  many  years  before  his 
death,  made  use  of  an  opening  in  the 
boundary  fence  at  an  entirely  different 
place  from  that  at  which  it  is  now  aUeged 
that  the  right  of  way  existed. 

In  the  circumstances  stated,  I  consider 
that  the  claim  of  the  defendant  to  a  right 
of  way  under  the  provisions  of  section  2 
of  the  Prescription  Act,  1832,  fails,  as 
well  by  reason  of  the  fact  that  there  cannot 
possibly  have  been  any  continuous  user  of 
the  kind  recognised  by  the  Act  for  either 
twenty  years  or  forty  years  next  before 
the  ac^on,  as  also  because  the  enjo3nnent, 
if  any,  during  either  of  those  periods 
would  not,  in  my  opinion,  have  been 
effectual  as  against  the  plaintiffs. 

It  must  not,  however,  be  understood 
that  in  the  absence  of  these  legal  objec- 
tions I  should,  upon  the  facts  proved,  have 
decided  in  fietvour  of  the  alleged  right  of 
way.  The  evidence  was  most  conflicting, 
and,  apart  from  the  objections  I  have  just 
mentioned,  I  doubt  whether  the  defendant 
could  be  taken  to  have  succeeded  in  dis- 
charging the  onus  of  proof  which  lay  upon 
her  even  for  the  period  between  1860 
and  1880  and  the  commencement  of  the 
action. 

Upon  the  fourth  and  last  day  of  the 
trial,  however,  after  all  the  evidence  had 
been  taken,  the  defendant's  counsel,  in 
concluding  his  address,  and  when,  in  fact, 
it  remained  only  for  the  plaintiffs'  leading 
counsel  to  reply,  asked  for  leave  to  amend 
by  claiming,  in  addition  to  the  claim  under 
the  Prescription  Act,  1832,  a  title  to  the 
alleged  right  of  way  by  virtue  of  a  lost 
grant  and  immemorial  user. 

The  plaintiffs  naturally  objected,  in- 
sisting that  if  they  were  bound  to  meet 
such  a  case  they  would  desire  to  make 
further  enquiries  and  investigation,  prob- 
ably to  adduce  additional  or  other 
evidence.  It  was  suggested  that  it  might 
be  possible  to  shew  that  within  the  time 
of  legal  memory  there  had  been  unity 
of  seisin,  which  I  consider  by  no  means 
improbable — for  instance,  the  two  farms 
might  well  have  both  formed  parts  of 
the  common  lands  of  the  same  manor. 
Upon  consideration,  I  have  come  to  the 
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condasion  that  I  ought  not  to  accede  to  this 
propoeal  to  amend  and  practically  direct 
a  freah  trial,  even  upon  the  terms,  I  sup- 
pose, of  the  defendant's  paying  the  costs 
hitherto  incurred.  The  reply  delivered 
on  behalf  of  the  plaintiffs  gave  full  notice 
of  the  legal  objection  to  the  defendant's 
claim,  and  the  application  for  leave  to 
amend  ought  to  have  been  made  much 
earlier,  if  at  all.  In  my  opinion,  the  evi- 
dence adduced  on  behalf  of  the  defendant  at 
the  trial  would  not  support  either  of  such 
claims  as  are  sought  at  the  last  moment 
to  be  introduced  by  amendment.  There 
is  not  a  particle  of  documentary  evidence 
in  support  of  the  defendant's  claim.  The 
present  appearance  of  the  loeua  in  q%io  on 
both  sides  of  the  boundary  is  altogether 
against  it;  and,  in  my  judgment,  the 
evidence,  such  as  there  is,  of  user  of  the 
alleged  right  of  way  upon  any  occasions 
prior  to  the  year  1860  is  not  sufficient, 
either  in  quality  or  quantity,  to  lead  me 
to  the  conclusion  that  such  way  was  used, 
as  of  right,  or  by  persons  claiming  right 
thereto,  for  the  period  of  twenty  years 
prior  to  the  commencement  of  Ashby's 
occupation  of  Springhill  in  1860.  In 
£Etct,  I  do  not  in  my  own  mind  believe 
that  the  alleged  right  of  way  ever  existed. 
[His  Lordship  then  proceeded  to  examine 
the  evidence  at  length,  and  ultimately 
granted  the  plaintiff  an  injunction  as 
asked,  awarded  them  one  shilling  damages, 
and  gave  them  the  costs  of  the  action.] 


Solicitorg— StarUng  &  Wright,  for  plaintiffs ; 
Prior,  Church  &  Adams,  agents  for  Gorham, 
Warner  &  Sons,  Tonbridge,  for  defendant. 

[JReported  by  R,  J,  A,  Morritm,  E§q,, 
Ba/rrUt&r-at-Law. 


KXKEWICH,  J. 

1901. 
June  5. 


[1901 


HADDOCK,  In  r€ ; 

LLEWXLTN  V.  WASHUTOTOir. 


Will — AdministreUion — Intuffieient  Per- 
9onaUy  for  DebU^  dec, — Specific  Bequetl — 
Secret  TniH — £$taU  Duty — Aftpoinimenl 
by  Will — Incidence  of  Duty, 

Where  residuary  personalty  has  been 
given  by  wiUf  and  a  specific  part  of  it  is 
bound  in  tfie  hands  of  the  residuary  legates 
by  a  secret  memorandum  of  trusi  no! 
ex&ivJlsd  as  a  will^  the  property  comprised 
in  the  memorandum  does  not  pass  by  waif 
of  specific  bequest^  but  dthors  the  loitf,  aid 
muet  therefore  bear  its  proportion  of  the 
debts  of  the  testator  rateaJUy  with  the  other 
residue. 

The  estate  duty  on  a  fund  appointed  5y 
a  will  made  in  execution  of  a  teetamentary 
power  of  appointment  must  be  borne  by  the 
appointed  fund^  and  not  by  the  residue. 

Treasure,  In  re  ;  Wild  v,  Stanham  (69 
L.  J.  Ch.  751 ;  [1900]  2  Ch.  %i%)JoUowei 
in  preference  to  Moore,  In  re  ;  Moore  v. 
Moore  {ante,  p.  321 ;  [1901]  1  Ch.  691). 

This  was  a  summons  taken  out  hy  the 
plaintiff  fVederick  William  Uewelyn,  as 
one  of  the  executors  and  trustees  of  the 
will  of  Sarah  Brundrett  Maddock,  to  hava 
it  determined — First,  whether  or  not, 
having  regard  to  the  fact  that  the  resi- 
duary personal  estate  of  the  testatrix  was 
insufficient  for  the  payment  of  debts, 
estate  duty,  and  costs,  the  deficiency  was 
payable  out  of  the  funds  passing  under  a 
memorandum  made  by  the  testatrix  and 
the  real  estate  of  the  testatrix,  rateablj, 
according  to  their  values,  or  how  sach 
deficiency  should  be  borne ;  and  seoondlj, 
whether  the  estate  duty  payable  in  respect 
of  a  sum  of  6,000^.  appointed  by  the  will, 
was  payable  out  of  the  appoint^  fond,  or 
out  of  what  other  funds. 

The  testatrix  made  her  will  in  1897, 
and  after  appointing  the  defendants  Susan 
Annette  Washington  and  John  Erands 
Maddock  and  the  plaintiff  to  be  trustees 
and  executors,  she  appointed  and  be- 
queathed to  them  one  third  share  of  a 
sum  of  18,000/.  over  which  she  had  a 
testamentary  power  of  appointment  under 
the  will  of  her  fiithery  and  directed  that 
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the  tnisiees  shoa]d  hold  the  money  to  be 
received  in  respect  of  such  share  upon 
trust  for  investment  and  to  pay  the 
income  to  S.  A.  Washington  for  her  own 
use  during  her  life,  and  upon  her  death 
to  divide  the  principal  of  such  share 
between  eight  specified  charitable  objects ; 
and  the  testatrix  devised  all  her  real 
estate  and  bequeathed  all  the  residue  of 
her  personal  estate  to  S.  A.  Washington 
absolutely. 

Subsequently  to  the  date  of  her  will 
the  testatrix  signed  a  memorandum,  dated 
January  17, 1897,  in  the  following  terms : 
**  It  is  my  request  that  Miss  Hannah 
Barker,  daughter  of  tbe  late  G^rge 
Barker,  BarthonUey  Road,  Alsager,  should 
receive  the  interest  arising  from  all  the 
money  I  have  saved,  after  being  invested 
by  my  trustees,  and  paid  half  yearly  to 
her.     This  I  leave  with  my  will. 

(Signed)    Sarah  Bruudrett   Haddock. 

*^  And  after  death  to  go  to  my  nephew 
John  Francis  and  his  children.  Witness, 
Suran  Annette  Washington." 

The  testatrix  died  on  December  14, 
1898,  possessed  of  money,  shares,  furni- 
ture, and  a  freehold  house  known  as 
Brooklyn  House. 

A  question  arose  as  to  what  property 
of  the  deceased  passed  under  the  memo- 
randum. 

By  an  order  made  on  Harch  14,  1900, 
upon  a  summons,  it  was  declared  that  all 
the  testatrix's  property  belonging  to  her 
at  her  death,  except  Brooklyn  House,  and 
two  other  specified  parts  of  the  property, 
was  bound  by  the  memorandum,  and 
passed  as  therein  directed. 

The  present  originating  summons  was 
issued  on  January  30,  1901,  and  one  of 
the  eight  charities  mentioned  in  the  will 
was  added  as  a  defendant  by  amendment. 

F,  Ford,  for  the  executor  and  trustee. 

Warrington,  K,C.f  and  T.  H,  Ccvraony 
JT.C,  for  Hiss  S.  A.  Washington. — On  the 
first  question  raised  by  the  summons 
this  memorandum  constituted  a  secret 
trust  or  obligation  which  affected  the 
conscience  of  the  legatee.  That  is  ad- 
mitted by  Hiss  Washington.  It  is  not, 
however,  a  bequest,  and  the  title  of  the 
persons  named  in  the  memorandum  is  not 
testamentary.    There  is  no  decision  pre« 


dsely  upon  this  point,  but  there  is  a 
valuable  dictum  of  Lord  Westbury  in  the 
case  of  CuUen  v.  Au,-Gen.  for  Ireland 
[1866],*  where  he  says  that  the  title  of  a 
person  claiming  under  a  secret  trust  is  a 
title  dehors  the  will,  and  cannot  be  correctly 
termed  testamentary. 

That  case  lays  down  the  principle 
applicable  to  secret  trusts  which  are  con- 
stituted by  equity,  but  which  cannot  be 
proved.  Here  there  is  no  intention  ex- 
pressed by  the  testatrix  in  her  will ;  the 
executor  has  nothing  to  do  with  the 
memorandum. 

The  rights  of  parties  claiming  under  a 
secret  trust  arise  from  a  bargain  which 
the  devisee  makes  with  the  testator.  It 
is  either  an  inference  from  the  silence  of 
the  devisee,  or  a  reliance  upon  his  pro- 
mise—FFo^raw  v.  Tebba  [l855].^  The 
debts  and  duty  are  therefore  payable  out 
of  the  residuary  estate  as  a  whole,  and 
the  property  passing  under  the  memo- 
randum of  trust  must  bear  a  rateable 
part. 

Renehaw,  K,C.^  and  Vavghan  Hawhine, 
for  those  entitled  under  the  memorandum. 
— This  property  is  exonerated.  The  ease  of 
GuUen  v.  AU.-Gen.  for  Ireland  ^  does  not 
apply ;  that  was  entirely  a  decision  upon 
the  construction  of  certain  Acts.  There  is 
a  particular  property  here  specified  in  the 
memorandum,  and  it  passes  to  the  bene- 
ficiaries as  a  specific  bequest. 

Kekewich,  J. — This  is  a  new  point, 
and  nobody  has  pretended  to  say  that  it 
is  in  the  slightest  degree  covered  by  any 
decision.  Plaintiff's  counsel  has  cited  to 
me  a  dictum  of  Lord  Westbury  in  the 
case  of  CuUen  v.  Att^-Oen.  for  Ireland} 
Defendants'  counsel  truly  says  that  the 
case  before  the  House  of  Lords  does  not 
touch  the  present,  as  in  the  case  cited  it 
was  a  question  whether  duty  was  payable 
under  certain  Acts  of  Parliament,  and  it 
was  disposed  of  on  the  construction  of 
those  particular  Acts.  Therefore,  what 
Lord  Westbury  said  in  the  passage  quoted 
was  only  a  dictum^  and  not  necessary  for 
the  decision  of  the  case  before  him,  and 
therefore  does  not  carry  the  weight  of  a 

(1)  L.  R.  1  H.L.  190. 198. 

(2)  25  L.  J.  Ch.  241 ;  2  K.  &  J.  813. 
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decision.     But  it  is  a  weighty  remark 
nevertheless,  and  entitled  to  the  greatest 
respect,  though  the  Judge  does  not  pre- 
tend to  say  that  it  had  reference  to  the 
particular  case  hefore  him.     Lord  West- 
bury  lays  down  a  general  principle,  and 
one  about  which  there  can  be  no  doubt,  in 
these  words — he  says :  ^'  the  title  of  the 
party  claiming  under  the  secret  trust,  or 
claiming  by  virtue  of  that  personal  confi- 
dence, is  a  title  dehors  the  will,  and  which 
cannot  be  correctly  termed  testamentary.'' 
I  accept  that  as  an  exposition  of  the 
law  upon  that  particular   point,   and  it 
carries  one  some  way,  although   not  all 
the  way.     The  argument  on   behalf  of 
those  who  claim  to  have  the  whole  of  this 
fund  paid  to  them  without  any  deduction 
for  funeral  and    testamentary  expenses 
and  debts  ia  that  ic  is  a  specific  bequest. 
The  fallacy  of  that  argument  seems  to 
me  to  lie  in  the  use  of  those  two  words 
conjointly.     It  is  specific ;    there  is  no 
question  about  that.     The  testatrix  says 
in  this  memorandum,  "  all  the  money  I 
have  saved "  is  to  be  held   for  certain 
purposes;  and  that  has  been  defined  by 
the  Court,  and,  whether  defined  or  not, 
it  is  obviously  a  specific  description.     The 
testatrix  is  in  this  memorandum  endea- 
vouring to  dispose  of  a  particular  part  of 
her  property.     It  is  specific,  but  not  a 
bequest.     That  is  where  the  argument 
breaks  down.     If  it  had  been  a  specific 
bequest,  there  is  no  doubt  what  the  result 
would  have  been.     But  it  is  not  contained 
in  a  will,  or  a  testamentary  instrument 
which  could  be  proved  with  the  will.     If 
there  had  been  a  specific  bequest  of  all  the 
money  she  had  saved  to  Miss  Washington, 
the  result  would  have  been,  of  course,  that 
the  trust  which  she  has  hereby  declared,  and 
which  is  enforceable  against  Miss  Wash- 
ington, would  have  operated  as  regards 
that  specific  thing.     But  she  has  given 
Miss  Washington  not  a  specific  thing, 
but  the  residue ;  and  then  she  has  de- 
clared this  particular  trust  of  some  part 
of  the  residue.    The  law  does  not  allow 
her,   except   by  a  testamentary  instru- 
ment, to  declare  a  trust  of  part  of  the 
residue   specifically  and   separately  from 
the  rest  in  that  way.    The  title  of  these 
claimants  under  the  instrument  is,    as 
Lord  Westbury  said,  "  dehors  the  will." 


It  is  the  conscienoe  of  the  original  donee, 
who  is  constituted  a  trustee,  which  k 
affected,  and  with  reference  to  that  which 
she  receives,  not  to  that  which  she  does 
not  receive.     It  must  operate  in  that 
way;  she  cannot  be  compelled  to  make 
good  to  the  cestuis  que  trusA  any  property 
which  she  does  not  get.      She  is  only 
accountable  for  that  which  comes  to  her 
under  the  gift  of  the  residue,  and  which 
represents,  when  the  accounts  are  pro- 
perly taken,  "  the  money  I  have  saved." 
If  the  testatrix  had  given,  for  instance, 
'*all  my  real  and  all  my  personal  estate" 
to  Miss  Washington,  and  had  then  con- 
stituted a  secret  trust  of  "all  my  real 
estate "  or  of  "  all  my  personal  estate," 
the    claimants    under    that    instrument 
could  not    have    insisted    upon    having 
their  property  kept  clear  for  their  benefit, 
and  not  have  the  administration  in  the 
ordinary  course.     All  they  would  have 
been  entitled  to  would  have  been  what 
was  left  when  the  estate  had  been  pro- 
perly administered,  and  possibly  in  some 
rateable  proportion,  if  one  or  other  of 
them  had  been  drawn  upon  or  used  for 
the    purpose    of   administration.     Miss 
Washington  is  accountable  for  what  she 
receives    out    of   the    ''money    I    have 
saved,"  but  she  only  gets  it  as  residuary 
legatee,  and  she    must    ascertain   what 
proper  proportion  of  the  residue  which 
she  receives  represents  *'  money  I  have 
saved."    As  I  understand  it,  in  this  par- 
ticular case  there  will  be  no  necessity  for 
going  through  that  form,  because  some 
part    of  this    money  will  itself  be  used 
with  all  the  rest  of  the  residuary  estate. 
That  is  the  way  in  which  I  think  it  mnst 
operate — namely,  that  the  trust  is  de- 
clared so  as  to  affect  her  oonsdenoe,  and 
it  would  be  declared  by  the  Court  if  she 
had  not  submitted  to  it,  but  only  con- 
cerning that  which  reaches   her  hands, 
and  not  concerning  that  which  was  owned 
by  the  testatrix. 

E,  Ford,  on  the  second  question,  with 
regard  to  the  estate  duty  payable  in 
respect  of  the  appointed  fund.— The 
question  is  whether  the  dedsion  in 
Treasure,  In  re  ;  Wild  v.  Stanham  [i900],' 

(3)  69  L.  J.  Cb.  761 ;  [1900]  2  Ch.  648. 
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18  to  be  followed,  or  that  of  BucUey,  J., 
in  Moore^  In  re;  Moore  v.  Moore  {i^Q\\*^ 

EenehaWf  K.C*^  relied  on  Trecteure^ 
In  re? 

P.  8.  Stokesy  for  a  charitj. 

KXKBWIOH,  J. — On  this  point  I  mugt 
follow  my  own  considered  decision  in 
Treature^  In  re^*  and  leave  the  Court  of 
Appeal  to  set  me  right  if  I  am  wrong. 
There  will  be  an  order  that  the  estate 
duty  comes  out  of  the  appointed  fund. 


Solicitors — Ridsdale  So  Son,  agents  for  Heaton 
it  Son,  Bnrslem;  Hicklin,  Washington,  k 
Pasmore. 

[Reported  hy  Q,  Maean,  Etq,^ 
Barriiter-at-Livn, 


BDY,  J.  ^ 
5, 26.     ) 


WEBB  V.  KNIGHT ; 
HEDLBY  V.  WEBB. 


Cozbns-Hasdt,  J.  * 

1901. 

March  25, 

Looal  Government  —  *^  Sewer"  or 
** Drain" — Trespass  on  Neighbour's  Land 
—FiMie  Health  Act,  1875  (38  <fc  39  Vict. 
€.  55),  ss,  4c  and  13. 

In  considering  whether  a  culvert  for 
conveying  the  drainage  from  more  than  one 
house  «  a  "  sewer  "  or  a  "  drain  "  ioitJiin 
the  definition  clause  {section  4)  of  the 
FuUio  Health  Act,  1875,  the  test  is  whether 
the  houses  do  in  point  of  fact  constitute  one 
building  only,  or  more  than  one. 

Query,  whether  a  sewer  carried  across  a 
neighbour*s  land  by  trespass  does  or  does 
not  vest  in  the  local  authority  under  sec- 
tion 13  of  the  Public  Health  Act,  1875. 
Semble  not. 

In  the  year  1890  W.  J.  Tomlinson  put 
np  for  sale  in  lots  by  auction  land  of 
which  he  was  the  owner  in  fee.  Two 
plots,  numbered  113  and  114  on  the  sale 
plan,  were  purchased  by  R.  G.  Marchant 
and  conveyed  to  him  in  fee-simple  in  pos- 
session, together  with  a  moiety  of  the 
road  called  Park  Hill  Eoad,  in  front  of 

(4)  Ante,  p.  321 ;  [1901]  1  Cb.  691. 


the  two  plots,  and  upon  which  they 
abutted.  These  two  plots  and  the  moiety 
of  the  road  were  ultimately  conveyed  in 
fee-simple  in  possession  to  Hedley,  as 
nominee  for  T.  Knight.  At  the  same 
sale  in  1890  F.  Shapley  purchased  a  plot, 
numbered  112  on  the  plan,  adjoining 
Hedley's  two  plots.  Plot  112,  and  a 
moiety  of  the  Park  Hill  Road  upon 
which  the  plot  abutted,  was  conveyed  to 
Shapley  in  fee-simple  in  possession,  and 
by  him  conveyed  for  the  same  estate  to 
Webb. 

Knight,  who  was  the  defendant  in  the 
first  action,  had  constructed  under  Park 
Hill  Road  a  main  sewer,  which  terminated 
opposite  plot  113,  and  short  of  112. 
Webb,  who  had  erected  two  semi-detached 
houses  upon  plot  112,  constructed  a 
culvert  from  each  of  them  to  a  man-hole 
on  his  own  land.  He  connected  the 
system,  which  from  this  point  became  a 
combined  system  for  the  two  houses, 
with  the  main  sewer  under  the  Park  HiU 
Road.  To  enable  this  to  be  done  he  had 
to  carry  the  connecting  pipes  under 
plot  113,  and  had  trespassed  thereon  in 
effecting  this  object. 

The  two  actions  were  heard  together, 
but  the  only  points  of  importance  arose  in 
the  second  action,  which  was  brought 
for — first,  a  declaration  that  Webb  was 
not  entitled  to  drain  his  houses  through 
the  plaintiff's  adjoining  plot;  secondly, 
an  injunction  to  restrain  Webb  from  per- 
mitting the  drains  and  pipes,  so  &r  as 
the  same  were  under  the  plaintiff's  pro- 
perty, to  be  used  as  such,  or  to  remain  in 
or  under  the  same,  and  an  order  upon 
Webb  to  take  up  and  remove  the  same ;  or, 
alternatively,  thirdly,  a  declaration  that 
such  drains  and  pipes,  so  far  as  aforesaid, 
were  the  property  of  Hedley,  and  that  he 
was  entitled  to  remove  the  same. 

Of  the  defences  raised  by  Webb  it  is 
only  necessary  to  notice  the  following: 
First,  that  the  main  sewer  in  Park  Hill 
Road  was  vested  in  the  local  authority, 
and  that  Webb  had  a  right  to  connect 
his  drains  therewith,  laying  his  pipes 
under  the  roadway  in  front  of  113. 
Further,  that  if  his  drain-pipes  were 
vested  in  Hedley  they  were  vested  in  him 
subject  to  an  easement  for  the  benefit  of 
Webb  and  the  owners  and  occupiers  of  the 
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hottsefl  built  on  plot  No.  112  to  the  use  of 
the  same  for  the  passage  of  soil  and 
water  therefrom.  Lastly,  that  the  pipes 
connecting  his  premises  with  the  main 
sewer  under  Park  Hill  Boad  were  sewers 
within  the  meaning  of  the  Public  Health 
Act,  1876. 

Eve,  Jr.(7.,  and  S.  0.  Buekmaeter,  for 
Webb. — It  cannot  be  disputed  that  as 
regards  the  sewer  under  the  road  there  is 
an  absolute  right  to  connect  with  it — 
Ferrand  ▼.  HcUku  Land  and  Building 
Co.  [1893]  ^  and  Brown  v.  Dunstable  Cor- 
jforation  [1899].^  In  the  next  place,  from 
the  point  of  junction  on  Webb's  land  that 
which  was  a  **  drain  "  became  a  **  sewer  " 
within  section  4  of  the  Public  Health 
Act,  1875,'  and  by  section  13  of  the  same 
statute  vested  in  the  local  authority — 
Aeton  Local  Board  v.  Ba$ten  [i884],^ 
Travis  v.  UOey  [l893],*  St  Martin-in^the- 
Fields  Vestry  v.  Bird  |l894],<^  KersKaw 
V.  Taylor  [l896],^  and  Easthoume  Cor- 
poration  v.  Bradford  [l896]  ^  It  is  not 
open  to  Knight,  who  stood  by  while  we 
expended  money,  to  obtain  an  injunction — 
Swaine  v.  Grea;t  Northern  Eailioay  [i863].^ 

[Cozbnb-Habdt,  J. — That  was  a  case  of 
nuisance.  Different  considerations  apply 
in  cases  of  trespass — Eardley  v.  GranviUe 
(Earl)  [isrepo] 

(1)  63  L.  J.  Q.B.  479;  [1893]  2  Q  B.  136. 

(2)  68  L.  J.  Ch.  498:  [1899]  2  Ch.  378. 

(3)  By  section  4  of  the  Public  Health  Act, 
1875,  "  *  Drain  *  means  any  drain  of  or  used  for 
the  drainage  of  one  bailding  only,  or  premises 
within  the  same  cartilage,  and  made  merely  for 
the  purpose  of  commnnicating  therefrom  with  a 
cesspool  or  other  like  receptacle  for  drainage, 
or  with  a  sewer  into  which  the  drainage  of  two 
or  more  baildings  or  premises  occupied  by  dif- 
ferent persons  is  conveyed :  '  Sewer  *  includes 
sewers  and  drains  of  every  description,  except 
drains  to  which  the  word  *  drain '  interpreted 
as  aforesaid  applies,  and  except  drains  vested 
in  or  under  the  control  of  any  authority  having 
the  management  of  roads  and  not  being  a  local 
authority  under  this  Act." 

(4)  64  L.  J.  Ch.  261 ;  28  Ch.  D.  283. 
(6)  63  L.  J.  M.C.  48 ;  [1894]  1  Q.B.  233. 

(6)  64  L.  J.  Q.B.  230 ;  [1895]  1  Q.B.  428. 

(7)  64  L.  J.  M.C.  245  ;  [1896]  2  Q.B.  471. 

(8)  66  L.  J.  Q.B.  671 ;  [1896]  2  Q.B.  206. 

(9)  33  L.  J.  Ch.  399.  The  report  in  the  con- 
temporaneous series,  3  N.  B.  109,  was  referred 
to.  The  decision  of  Wood,  V.C.,  was  affirmed 
by  the  Lords  Justices  on  another  ground. 

(10)  46  L.  J.  Ch.  669 ;  3  Ch.  D.  826. 


Ifiddemy  Z.C,  and  E.  ClayUm,  for 
Knight  and  Hedley,  commented  on  the 
cases  cited  on  behalf  of  Webb,  and  re- 
ferred  to  the  following  authorities :  FUbrais 
V.  St.  Leonard,  ShoredUch,  Veatry  \\m 
Baleman  v.  Poplar  Board  of  Works  1887' 
Jieaderv.  West  Cowes  Looal  Board  189S^ 
and  Kinson  Pottery  Co.  v.  Pools  Corpwt- 
tion  [l  899].  * ^  The  proper  remedy  is  an  in- 
junction— Goodson  V.  Richardson  [1874]  ^^ 
and  Mayfair  Property  Co.  v.  Mnston 

[1894]." 

Eve,  K.C.,  in  reply,  referred  to  Beckm- 
ham  District  Council  v.  Wood  [l896].^^ 

CozBNS-HABDTy  J.,  after  stating  the 
facts,  continued  :  Now  prima  facie  wh&t 
Webb  has  done  is  a  trespass ;  but  it  is 
sought  to  justify  his  acts  in  several  ways. 
It  is  said  first  of  all  that  Marchant 
acquiesced.  Well,  of  that  there  is  abso- 
lutely no  evidence.  That  part  of  the  case 
breaks  down.  It  is  then  said  that  the 
culvert  (to  use  a  neutral  term)  from  the 
pair  of  houses  to  the  manhole  is  not  s 
drain,  but  a  sewer  within  the  meaning  of 
section  4  of  the  Public  Health  Act,  1875, 
and  has  vested  in  the  local  authority,  and 
if  it  is  a  sewer  from  the  houses  to  the 
manhole  it  is  certainly  also  a  sewer  from 
the  manhole  to  the  main  sever  under 
Park  Hill  Boad,  and  the  plaintiff  woald 
have  no  right  to  interfere  with  that  part 
of  the  public  sewer  which  passes  throagh 
his  land.  Now,  how  does  that  stand! 
To  consider  whether  this  is  a  sewer  with- 
in the  Public  Health  Act,  1875,  it  is 
necessary  to  look  at  the  definition  clause. 
[Hia  Lordship  then  read  the  definition  of 
drain  and  sewer  contained  in  section  4  of 
the  Public  Health  Act,  1875,^  and  con- 
tinued :]  Now,  apart  from  authority,  I 
should  have  thought  that  when  they  talk 
of  the  drainage  of  "  one  building  oiUy,"  it 
is  a  matter  of  &ct  to  be  considered  in  each 
case — aye  or  no,  is  that  one  building  ¥  It 
may  be  one  building,  although  occupied 
by  a  great  number  of  people,  as  in  the 

(11)  64  L.  J.  M.C.  130;  [1896]  1  aB.  433. 

(12)  57  L.  J.  Ch.  579  ;  37  Ch.  D.  272. 

(13)  61  L.  J.  Ch.  561 ;  [1892]  3  Ch,  18. 

(14)  68  L.  J.  Q.B.  819 ;  [1899]  8  Q.B.  41. 

(15)  4S  L.  J.  Ch.  790;  L.  R.  9  Ch.  221. 

(16)  63  L.  J.  Ch.  399;  [1894]  1  Ch.  608. 

(17)  60  J.  P.  490. 
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case  of  tenement  houses  or  flats.  But  in 
each  case  the  test  to  be  applied  is  not 
whether  the  thing  used  is  a  house  only, 
but  whether  it  is  one  building ;  and  I 
think  the  authorities  when  looked  at  bear 
out  that  view.  Indeed,  the  very  point 
that  a  semi-detached  house  may  be— I  do 
not  say  necessarily,  but  maybe — one  build- 
ing only,  was,  in  the  view  I  take,  affirmed 
by  the  Divisional  Court,  and  also  by  the 
Court  of  Appeal  in  the  case  of  Kershaw  v. 
Taylor?  That  was  a  very  peculiar  case. 
A  builder  erected  four  houses,  which  he, 
contrary  to  the  direction  of  the  sanitary 
authority,  caused  to  be  drained  into  one 
drain.  He  subsequently  sold  the  houses 
to  different  purchasers,  and  the  local 
authority  sought  to  compel  the  purchaser 
of  the  premises  in  which  the  drain  which 
received  the  drainage  of  the  four  houses 
was  situate  to  repair  such  drain,  so  as  to 
abate  a  nuisance  arising  from  its  defective 
condition.  Both  the  Divisional  Court  and 
the  Court  of  Appeal  said,  in  language  which 
seems  to  me  to  be  plain  :  ''  It  is  a  drain 
down  to  the  point  of  junction,  and  it  is  a 
sewer  from  below  that  point.  It  is  a 
drain  down  to  that  point  because  it  ap- 
plies to  one  building  only,  and  it  is  a  sewer 
from  that  point  because  it  applies  to  more 
than  one  building."  In  A(Aon  Local 
Board  v.  Batten^  there  were  houses  on 
each  side  of  the  road,  and  in  SL  Martin- 
in- the- Fields  Vestry  v.  Bird^  there  were 
houses  on  both  sides  of  the  Lowther 
Arcade,  and  in  Travis  v.  UtUy^  there 
were  three  houses  in  a  row.  In  those 
three  cases  the  Judges  held,  as  a  matter 
of  feet,  it  was  not  a  drain  but  a  sewer. 
But  here,  on  the  best  consideration,  I 
think  this  pair  of  houses  which  have  been 
erected  in  accordance  with  this  plan  forms 
but  one  building,  and  none  the  less  because 
it  is  used  severally  by  two  parties.  That 
being  so  the  culvert  is  not  a  sewer  in  so 
far  as  it  goes  over  Webb's  own  land. 

But  even  if  it  were  a  sewer  there  would 
be  a  very  difficult  question  upon  which,  as 
at  present  advised,  my  view  is  adverse  to 
the  defendant.  Can  a  man  who  has  made 
a  sewer  on  his  own  land,  by  continuing 
that  sewer  through  his  neighbour's  land 
wrongfully  and  without  the  consent  of 
that  owner,  make  it  a  sewer  so  as  to  vest 
the  property  in  the  local  board  and  con- 
Vol.  70.— Chano. 


stitute  it  a  public  sewer  within  the  mean- 
ing of  the  Public  Health  Act  %  Upon 
that  point  I  think  the  decision  of  Mr. 
Justice  Chitty  and  the  Court  of  Appeal 
in  Meader  v.  West  Cowes  Local  Board  ^*  is 
an  authority  which  applies  to  the  present. 
The  fects  are  thus  concisely  stated  by  the 
late  Lord  Justice  Chitty:  'Hhe  plaintiff 
built  five  pairs  of  houses  with  drains 
from  the  backs  of  the  houses  leading  into 
a  set  of  earthenware  pipes,  the  diameter 
of  which  was  six  inches.  In  the  course 
of  that  which  I  will  dignify,  according  to 
the  language  of  the  Act  of  Parliament, 
with  the  name  of  a  sewer,  namely,  the  set 
of  pipes,  they  crossed  a  pit  4  ft.  6  in.  in 
diameter,  and  6  ft.  8  in.  in  depth,  and  the 
depth  of  the  bottom  of  the  pit  below  the 
bottom  of  the  pipes  is  some  4  fb.  6  in.  or 
8  in.  After  the  pipes  had  reached  the  pit 
they  were  continued  on  by  the  plaintiff, 
who  constructed  the  work  entirely  on  his 
own  land  until  he  came  to  the  land  of 
Mr.  Atkey,  and  there,  without  any  title, 
he  carried  on  his  pipes  until  the  sewage, 
brought  down  along  the  course  of  them, 
emptied  itself  into  a  place  called  the 
Deep  Water  Sink,  which  was  at  the  mouth 
of  the  river  Medina  where  the  tide  flowed. 
Latterly,  Mr.  Atkey,  acting  entirely  within 
his  rights,  has  stopped  up  the  pipes,  so 
that  the  sewage  no  longer  flows  into  the 
river,  and  the  efiect  is  to  cause  the  sewage 
to  back,  and  the  result  is,  as  admitted 
both  by  the  plaintiff  and  the  defendants, 
a  nuisance."  As  I  read  that  passage  it 
seems  to  me  that  in  the  view  of  the 
learned  Judge  no  title  could  be  main- 
tained to  the  continuance  of  a  culvert, 
although  within  the  statutory  definition 
of  a  "  sewer,"  where  originally  laid  under 
circumstances  which  iuvolved  a  trespass 
upon  the  lands  of  another.  Upon  the 
appeal  this  expression  of  opinion  was 
confirmed  by  Lord  Coleridge  and  Lord 
Justice  Lopes.  What  Lord  Coleridge 
says  is  this:  ^Mt  seems  to  me  that  we 
must  entirely  reject  from  the  consideration 
of  the  case  so  much  of  the  sewer  (if  we 
may  so  call  it)  as  was  carried  through 
land  which  did  not  belong  to  the  plaintiff, 
and  which  he  had  no  licence  from  the 
owner  to  use,  so  that  carrying  the  pipes 
through  it  was  an  act  of  trespass  so  clear 
that  Mr.  Levett  ...  did  not  and  could 
2  Y 
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not  deny  that  Mr.  Atkey,  in  stopping  the 
outlet,  was  acting  clearly  within  his  right. 
In  my  judgment  so  much  of  the  sewer 
(so  to  call  it)  as  was  put  without  any 
sanction  or  licence  on  the  lapd  of  another 
person,  and  which  that  other  person  had 
a  right  at  any  moment  to  stop,  cannot  he 
part  of  a  sewer  within  the  meaning  of 
the  Act  of  Parliament,  and  cannot  have 
heen  intended  hy  the  Legislature  to  vest 
in  the  local  hoard."  And  Lord  Justice 
Lopes  said:  ''So  much  of  the  alleged 
sewer  as  lies  between  the  cesspit  and  the 
Medina  must  be  thrown  out  of  the  case. 
What  was  done  between  those  two  points 
was  an  unjustifiable  trespass  on  the  part 
of  the  plaintiff,  and  I  think  that  to  shew 
what  the  effect  of  it  is  it  is  sufficient  to 
ask  this  question — Can  it  be  said  that  a 
right  in  alieno  solo  can  be  conferred  on  a 
local  authority  by  the  wrongful  act  of  a 
third  party  t "  Applying  that  here,  even 
if  it  was,  contrary  to  my  view,  a  sewer 
down  to  the  boundary  of  Webb's  own 
land,  I  do  not  think  it  would  by  his 
wrongful  trespass  on  Marchant'd  land 
make  that  portion  between  the  boundary 
of  his  own  land  and  the  public  sewer,  a 
public  sewer.  Then,  unless  there  is  some- 
thing separate  and  apart  from  the  lan- 
guage of  the  Public  Health  Act,  1875, 
there  is  no  defence  to  this  action.  [His 
Lordship  then  dealt  with  other  matters 
not  calling  for  a  report,  and  concluded  :] 
In  the  second  action  I  must  mak&  a  de- 
claration in  the  terms  of  paragraphs  1 
and  3  of  the  prayer,  and  grant  an  injunc- 
tion in  the  terms  of  paragraph  2,  and  I 
give  Mr.  Hedley  the  costs  of  action. 


Solicitors — ^Shirley  W.  Woolmer;  John  Bartlett. 


^Reported  bp  A.  E»  Rwndall^  Et^., 
Barrigter-at'Law, 


Eekkwich,  J. 

1901. 

June  20. 


[1901 


WALKER  AXB  OAKSHOTT's 

CONTRACT,  In  re. 


Vendor  and  Purchaser  —  TrueUes^ 
Power  of  Saie-^Leaeehold  Property— Me 
in  Lots — Assurance — Underleases  to  Pur- 
chasers — Duty  of  Trustees. 

Trustees,  who  are  assignees  of  leasehold 
property  held  under  one  lease,  cannot,  in 
eocercise  of  an  ordinary  power  of  sale,  carry 
out  a  sale  of  such  property  in  hit  by 
retaining  in  themselves  the  original  term 
and  granting  underleases  for  the  whole 
term  less  OTie  day  to  the  purchasers  of  the 
respective  lots  at  apportioned  rents,  for  by 
adopting  such  a  method  of  assurance  the 
trustees  do  not  perform  their  duty  and  get 
rid  of  their  liabilUy  by  privity  of  estate  to 
the  Itssor, 

Vendor  and  purchaser  summons. 

The  vendors,  Frederick  Walker  and 
Archibald  William  Stirling,  were  trustees 
with  power  of  sale  of  freehold  and 
leasehold  property  under  an  indenture  of 
settlement  dated  September  14, 1883,  and 
made  upon  the  marriage  of  Albert  Joseph 
Bidgway  Bodley  and  Mary  Eleanor  Reade. 
The  settlement  empowered  the  trustees  to 
grant  leases  of  the  freehold  or  leasehold 
hereditaments  and  premises  for  the  time 
being  subject  to  the  trusts  of  the  settle- 
ment for  any  terms  of  years  not  exceeding 
twenty-one  years. 

Part  of  the  property  subject  to  the 
settlement  consisted  of  leasehold  property 
held  under  one  lease  dated  December  26, 
1866,  to  Murray  Gladstone,  the  original 
lessee,  for  a  term  of  ninety-five  years  from 
December  1,  1865.  This  leasehold 
property  was  on  August  13,  1900,  put  up 
for  sale  by  auction  in  three  lots — namelj, 
lots  11,  12,  and  13.  The  conditions  of 
sale  provided  {inter  alia)  that  the  title 
should  commence  with  the  above-men- 
tioned lease,  and  that  the  sale  of  each  one 
of  such  lots  (or  of  any  two  of  them  if  two 
were  sold  to  the  same  purchaser)  should 
be  carried  out  by  the  vendors  granting  to 
each  purchaser  an  underlease  of  such  one 
or  two  of  those  three  lots  as  were  pur- 
chased by  him,  for  the  residue  of  the  term 
granted  by  the  said  lease  except  the  last 
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day  thereof,  at  the  apportioned  ground- 
rent,  or  total  of  the  two  apportioned 
ground-rents,  stated  in  the  particulars  of 
sale  for  each  such  lot  or  for  such  two  lots, 
as  the  case  might  be.  Each  such  under- 
lease and  the  counterpart  thereof  to  be 
prepared  by  the  vendor's  solicitors  at  the 
expense  of  the  purchaser  in  the  usual  way, 
and  to  contain  covenants  and  conditions 
similar  to  those  in  the  said  lease  of 
December  26,  1866,  so  far  as  the  same 
might  be  applicable  and  altered  to  make 
them  suitable  to  such  underlease,  and 
such  other  covenants  and  conditions  as 
should  be  necessary  or  proper  to  insert  in 
such  underlease.  Neither  the  particulars 
nor  conditions  of  sale  stated  that  the 
vendors  were  trustees  or  were  selling 
under  a  power  of  sale. 

The  respondent,  Thomas  William  Oak- 
shott,  became  the  purchaser  of  lots  12  and 
13,  and  paid  deposits  of  53Z.  and  19/.  in 
respect  thereof.  On  examining  the  title 
to  the  property  the  purchaser  took  the 
objection  that  the  proposed  underlease 
was  not  a  proper  exercise  of  the  power  of 
sale,  and  that  the  sale  to  him  should  be 
by  way  of  assignment  for  the  whole 
residue  of  the  term  at  an  apportioned  rent 
with  cross-covenants  and  cross- powers  of 
distress.  To  this  the  vendors  did  not 
consent,  but  offered  to  assign  the  three 
lots  to  him  subject  to  an  underlease  to  be 
granted  by  him  to  the  purchaser  of  lot  11. 
The  respondent  did  not  accept  that  offer, 
and  ultimately,  after  unsuccessful  attem pts 
to  agree  upon  a  mode  of  assurance,  the 
vendors  took  out  the  present  summons 
asking  for  a  declaration  that  the  pur- 
chaser's requisition  or  objection  had  been 
sufficiently  answered,  and  that  a  good 
title  to  the  premises  had  been  shewn. 

Warrington,  K,C,,  and  C.  G.  Church, 
for  the  vendors. — This  is  merely  a  ques-. 
tion  of  machinery.  Evans  v.  Jackson 
[1836]^  does  not  really  apply,  for  that 
case  decided  that  trustees  with  a  power 
of  sale  could  not  ^rant  leases.  There 
was  no  sale  at  all  in  that  case.  The 
question  here  is  whether  trustees  with  a 
power  of  sale  can  carry  out  that  sale  by 
means  of  an  underlease.     In   Webb,  In 

(i;  6L.  J,  Ch.  8;  8  Sim.  217. 


re;  Stilly.  Webb  [l896],^  this  point  arose 
indirectly  on  a  question  of  taxation,  and 
Stirling,  J.,  called  it  *'  a  pale  carried  out 
by  an  underlease,''  and  said  it  was  a  well- 
known  conveyancing  expedient  to  avoid 
the  difficulty  with  the  superior  landlord 
about  apportionment  of  rent.  This  is  a 
good  sale,  and  the  vendors  ought  to  have 
a  declaration  in  their  favour. 

P.  0,  Lawrence,  K.G.,  and  S.  0,  Buck- 
mastery  for  the  purchaser. — ^This  isa  power 
of  sale  in  the  ordinary  form.  When  trus- 
tees have  specific  duties  to  perform,  with 
a  specific  power  of  sale  and  a  specific 
power  to  lease  for  twenty- one  years,  they 
cannot  underlease  for  fifiy-nine  years,  for 
by  so  doing  they  do  not  get  rid  of  the 
liability  incident  to  the  original  term, 
and  consequently  commit  a  breach  of 
trust.  The  purchaser  will  not  be  able 
to  make  a  title  to  this  property  without 
at  once  disclosing  this  blot.  This  is  a 
stronger  case  than  Evans  v.  Jackson,^  for 
there  the  proposed  lessors  were  executors 
who  might  have  had  power  to  grant  long 
leases,  whereas  here  the  vendors  are 
trustees  with  no  such  extensive  powers. 
The  purchaser  will  not  get  a  clean  title 
unless  he  gets  an  assignment.  If  his 
objection  prevails,  he  asks  for  an  order 
similar  to  that  made  in  Higgins  and 
Percival,  In  re  [isss]  ^  —  namely,  for 
rescission  of  the  contract,  and  for  a  return 
of  the  deposit  with  interest  at  4^.  per 
cent.,  together  with  the  costs  of  the  sum- 
mons, including  the  costs  of  investigating 
the  title. 

Warrington,  E.G.,  in  reply. — The  form 
of  the  transaction  must  be  looked  at. 
Are  the  vendors  exercising  their  power 
of  sale  or  their  power  of  leasing  1  Clearly 
their  power  of  sale.  The  fact  that  the 
vendors  will  remain  liable  to  the  lessor 
by  privity  of  estate  does  not  hurt  the 
purchaser  or  his  title,  nor  does  it  hurt 
the  cestui  que  trust  by  reducing  the 
purchase-money  or  damaging  the  trust 
estate. 

Kekewtch,  J. — The  vendors  are  trus- 
tees selling  leasehold  property  comprised 
in  one  lease  under  an  ordinary  power  of 

(2)  66  L.  J.  Ch.  163 ;  [1897]  1  Ch.  144. 
(^3)  67  L.  J.  Ch.  807. 
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sale,  and  they  have  adopted  a  device 
which  has  been  found  by  conveyancers  to 
be  the  best  means  of  selling  in  lots  lease- 
holds so  held.  There  is  one  method  of 
effecting  such  a  sale — namely,  by  means 
of  an  assignment  of  the  lease  to  one  of 
the  purchasers  subject  to  a  condition  that 
he  i^all  grant  underleases  to  the  other 
purchasers  at  apportioned  rents.  The 
ti*ustees,  however,  have  adopted  the  alter- 
native device  of  retaining  the  term  them- 
selves and  granting  underleases  to  the 
several  purchasers — a  device  which  the 
industry  of  conveyancers  has  introduced 
and  experience  has  found  to  work  satis- 
factorily. The  objection  has  been  taken 
that  there  is  a  power  of  sale  only,  and 
not  a  power  of  granting  long  under- 
leases like  this,  and  that,  therefore,  the 
transaction  cannot  be  carried  out  in  this 
-manner.  My  attention  has  been  called 
to  the  fact  that  this  marriage  settlement 
contains  both  a  power  of  sale  and  a 
power  of  leasing,  but  only  for  twenty-one 
years ;  and  it  has  been  argued  that  there- 
fore this  transaction  cannot  come  within 
the  power  of  leasing.  I  am  not  im- 
pressed with  that.  I  must  examine  the 
transaction  and  see  whether  it  is  a  sale  or 
not.  In  my  opinion  it  is  a  sale.  A 
similar  case  was  dealt  with  by  Mr. 
J  ustice  Stirling  in  Webb,  In  re  ;  SHU  v. 
Webby^  which  was  a  case  of  taxation  of  a 
bill  of  costs,  and  the  Judge  had  to  con- 
sider whether  the  proper  scale  charge  was 
the  charge  applicable  to  leases  or  to  con- 
veyances in  fee.  He  says :  "  Now,  the 
first  question  is,  Can  this  transaction  be 
treated  as  a  conveyance  within  the  mean- 
ing of  Fart  II.  Schedule  I.  ?  I  answer, 
No,  because  it  is  not  a  conveyance  in  fee 
or  for  any  other  freehold  estate.  Then, 
is  it  a  lease  ?  In  a  sense,  no  doubt,  it  is 
a  lease,  but  in  truth  it  is  a  sale.  It  is 
described  as  a  sale  in  the  conditions  of 
sale,  and  it  is  so  described  in  the  plain- 
tiff's bill  of  costs.  It  is  a  sale  carried 
out  by  an  underlease,  which  is  a  well- 
known  conveyancer^s  expedient,  where 
the  property  sold  is  held  with  other  pro- 
perty under  one  lease,  to  avoid  an  appor- 
tionment of  the  rent,  about  which  there 
might  be  a  difficulty  with  the  superior 
landlord."  This  is  a  sale,  and  not  a  lease 
in  the  sense  in  which  those  terms  are  dis- 


tinguished one  against  the  other.  Bat 
although  it  is  a  sale  in  fact,  it  is  a  lease 
in  form,  and,  unfortunately,  in  one  sense 
it  is  also  a  lease  in  substance.  The  head 
lease  was  not  granted  to  the  vendors,  and 
the  result,  therefore,  is  that  they  will  be 
able  to  get  rid  of  their  liability  if  they 
assign  the  lease.  If  they  do  not  do  tha^ 
they  will  remain  liable.  They  may  grant 
underleases,  and  take  covenants  for  pay- 
ment of  the  several  rents,  and  for  the 
observance  and  performance  of  the  various 
covenants  contained  in  the  head  lease; 
but  nevertheless  they  will  remain  liable 
as  trustees  and  assignees  for  the  perform- 
ance of  the  covenants  in  the  head  lease 
by  virtue  of  their  privity  of  estate  with 
the  lessor  under  the  lease.  That  seems 
to  me  to  be  an  objection  to  a  sale  in  this 
manner.  I  hold  the  transaction  to  be  in 
fact  a  sale  by  way  of  a  sublease,  hut  I 
cannot  hold  it  to  be  a  sale  within  their 
ordinary  power  of  sale.  It  does  not  get 
rid  of  their  liability,  and  that  seems  to 
me  to  be  the  duty  of  trustees  seUing 
leasehold  property  under  a  power  of  sale^ 
and  I  do  not  think  they  ought  to  keep 
themselves  liable.  On  that  ground  I 
regret,  if  I  may  say  so,  that  £  have  to 
uphold  the  objection  of  the  purchaser. 
From  that  point  of  view  Evans  v.  Jadc- 
8on  ^  has  no  application.  What  the  Vioe- 
Chancellor  there  held  was  that  an  ex- 
press trust  that  executors  should  sell  a 
house  was  prima  facie  inconsistent  with 
a  grant  by  them  of  a  lease  of  the  house. 
That  case  does  not  touch  the  point  in 
this  case. 

Now,  what  is  the  relief  which  most  be 
given  t  The  purchaser  has  succeeded, 
and  he  asks  for  an  order  rescinding  the 
contract,  and  for  a  return  of  the  deposit, 
with  interest  at  4tL  per  cent,  from  the 
time  of  payment,  with  the  cost  of  the 
summons,  including  the  costs  of  in- 
vestigating the  title.  Counsel  for  the 
vendor  took  exception  to  that;  and  the 
purchaser's  counsel  then  produced  to  me 
the  case  of  Higgins  andL  Fercival,  In  nf 
in  which  Mr.  Justice  Kay  considered  this 
question  on  a  vendor's  summons,  and  the 
vendor  was  held  accountable  for  the  return 
of  the  deposit,  with  interest  and  the 
costs  of  the  summons  and  of  investigating 
the  title.     Mr.  Justice  Kay  went  into  the 
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Walker  and  Oakshott's  Contract,  In 

question  on  that  occasion,  and  made  the 
order.  I  shall  follow  that  decision,  and 
make  a  similar  order  in  this  case. 


Solicitors — Fredk.  Walker  Sc  Petti tt,  for  vendors ; 
Hugh  C.  Godfray,  agent  for  Oakshott,  Baxter 
k,  Cheyalier,  Liverpool,  for  purchaser. 

\_BepoHed  by  R.  J.  A,  Morrison,  Esq,, 
Barritter'Ot'Law. 


Kbkewich,  J. 

1901 
June  14,  19 


'1 


REDMAN,  In  re ; 

WARTON  V.  REDMAN. 


Frimidhf  Society — Life  Policy — Non- 
AssigruMlity  —  Nominationa  —  Eq%dUibU 
Mortgage  by  Depoait — Friendly  Societies 
Act,  1875  (38  4k  39  Vict.  o.  60),  m.  8  (1), 
15  (a),  IB,  and  27— Friendly  Societies  Act, 
1896  (59  dk  60  Vict.  c.  25),  m.  41  and  56. 

Policiea  of  life  insurance  issued  by  a 
friendly  society  constituted  under  the 
Friendly  Societies  AtOs,  1875  to  1896,  are 
not  assignable  otherwise  than  by  nomina' 
lion  according  to  the  provisions  of  those 
AcU. 

The  mere  deposit  of  policies  to  secure  a 
locM,  unaccompanied  by  the  nomination  of 
the  lender  or  his  nominee,  wiU  not  create  a 
valid  charge  on  the  policy-moneys. 

Oaddick  v.  Highton  (68  L.  J.  Q.B.  281) 
foUotoed. 

Adjourned  summons. 

This  was  a  summons  raising  the  ques- 
tion whether  policies  effected  with  a 
provident  society,  registered  under  the 
Friendly  Societies  Acts,  were  assignable 
otherwise  than  by  nomination  as  provided 
by  the  statute  and  the  rules  of  the 
society. 

In  the  years  1876  and  1881  J.  H.  Red- 
man, the  above-named  testator,  effected 
two  policies  of  insurance  on  his  life  for 
1001.  each  in  the  Brighton  and  Sussex 
Mutual  Pirovident  Society,  registered 
under  the  Friendly  Societies  Acts.    Both 


policies  were  expressed  to  be  subject  to 
the  regulations  and  payments  expressed 
in  the  rules  and  tables  duly  certified 
according  to  law. 

The  rules  of  the  society  provided  by 
rule  40  for  the  grant  by  the  society  to 
persons  above  the  age  of  ten  years  of 
insurances  on  their  own  lives  for  any  sum 
not  exceeding  200^.,  and  rule  43  provided 
as  follows  :  '*  Any  member,  not  being 
under  the  age  of  sixteen  years,  may,  by 
writing  under  his  or  her  hand  delivered 
at  or  sent  to  the  registered  office  of  the 
Society,  nominate  any  person  (not  being 
an  officer  or  servant  of  the  Society,  unless 
such  officer  or  servant  be  the  husband, 
wife,  father,  mother,  child,  brother,  sister, 
nephew,  or  niece,  of  the  Nominator), 
to  receive  any  monies  payable  by  the 
Society  on  the  death  of  such  member,  not 
exceeding  lOOl, :  such  nomination  being 
entered  in  a  book  kept  by  the  Secretary, 
who  shall  give  a  duplicate  of  the  same ; 
and  such  member  may  from  time  to  time 
revoke  or  vary  such  nomination." 

In  July,  1900,  the  respondent  Elizabeth 
Beatrice  Frost,  widow,  advanced  200^.  to 
J.  H.  Bedman  upon  the  security  of  his 
promissory  note  for  200Z.,  and  the  deposit 
of  the  above-mentioned  policies  and  certain 
title-deeds.  A  letter  accompanying  the 
policies  and  deeds  and  alluding  to  the  loan 
was  sent  to  Mrs.  Frost's  solicitors  by 
J.  H.  Bedman,  but  he  never  nominated 
Mrs.  Frost  or  any  one  on  her  behalf  to 
receive  the  policy-moneys  (to  the  extent 
of  lOOZ.)  in  compliance  with  the  rules  of 
the  society.  No  notice  of  the  deposit  of 
the  policies  was  given  to  the  society  until 
after  J.  H.  Bedman's  death,  which  oc- 
curred on  October  9,  1900.  By  his  will 
he  appointed  his  widow  Ellen  Bedman 
sole  executrix.  His  estate  was  insolvent, 
and  was  being  administered  by  the  Court 
under  an  order  dated  November  19, 1900, 
made  in  the  above-mentioned  creditor's 
administration  action,  in  which  Ellen 
Bedman  was  defendant. 

At  the  time  of  the  testator's  death  the 
moneys  secured  by  the  policies  with 
bonuses  amounted  to  301/.  Qs.  11(2.,  and 
in  pursuance  of  an  order  of  February  28, 
1901,  made  with  the  consent  of  Mrs.  Frost, 
who   submitted  to  the  jurisdiction,  the 
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Brighton  and  Sussex  Mutual  Provident 
Society  paid  into  Court  the  balance  of 
such  monejs,  amounting  to  2952.  0$.  11(2., 
to  a  special  account  subject  to  her  claim. 
The  defendant  Ellen  Bedman  then  took 
out  the  present  summons  in  the  action, 
asking  for  a  declaration  that  the  moneys 
in  question  formed  part  of  the  personal 
estate  of  the  testator  ;  and  that  Mrs. 
Frost  was  not  entitled  to  the  same  or  any 
part  thereof,  and  for  an  order  barring  her 
claim  thereto  and  directing  the  fund  to 
be  carried  over  to  the  general  credit  of 
the  action. 

(r.  B,  Freeman,  for  the  executrix. — 
Nomination  is  the  only  method  recognised 
by  the  rules  of  this  society  and  by  the 
Friendly  Societies  Act,  1875,  s.  15  (3), 
and  the  Friendly  Societies  Act,  1896,  s.  56, 
by  which  policies  such  as  these  can  be 
assigned  by  the  assured  during  his  life, 
and  2002.  is  the  limit  which  a  nominee 
can  take  under  the  Acts — Act  of  1875, 
s.  27,  and  Act  of  1896,  s  41.  In  this 
case  rule  43  limits  the  amount  to  1002. 
These  policies  are  not  assignable  or  alien- 
able otherwise  than  by  nomination — 
Caddick  v.  Highton  [l899]  *  and  Bennett 
V.  Slater  [l898],^  and  in  this  case  the 
deposit  of  these  securities  cannot  give 
Mrs.  Frost  a  good  charge. 

Bastuncky  for  Mrs.  Frost,  the  mort- 
gagee.— Nomination  is  not  the  only 
method  of  assigning  these  policies.  Cad- 
dick V.  HigkUm'^  does  not  support  the 
proposition  for  which  it  was  cited.  There 
the  bargain  between  the  assured  and  the 
society  precluded  every  one  but  "  nearest 
of  kin,  executors,  administrators,  or  legal 
nominees  "  from  getting  the  money  on  the 
member's  death.  Here  the  bargain  has  not 
narrowed  down  the  terms  of  the  Acts. 
The  definition  clause  of  the  Act  of  1875 
says  that  the  phrase  '*  persons  claiming 
through  a  member"  includes  the  heirs, 
executors,  administrators,  and  assigns  of 
a  member,  and  also  his  nominees  where 
nomination  is  allowed.  The  Act  clearly 
contemplates  assignment,  and  an  assign 
is,  by  virtue  of  the  Act,  entitled  to  the 

(1)  68L.  J.  Q.B.  281. 

C2;  68  L.  J.  Q.B.  45  j  [1899]  1  Q.B.  45. 


benefit  of  the  policy  up  to  2002.  on  the 
death  of  the  assured  without  any  nomi- 
nation at  all.  The  later  Act  provides 
that,  unless  a  contrary  intention  appears, 
the  expression  ''  persons  claiming  through 
a  member  "  shall  include  the  nomineeB  of 
the  member  where  nomination  is  allowed. 
Assignment  is  not  expressly  excluded,  and 
therefore,  where  there  is  no  nomination, 
an  assignment  is  valid  and  effective. 
BenTuU  V.  Slater  ^  does  not  really  affect 
this  case.  These  policies  are  for  the 
general  benefit  of  the  member,  and  are 
not  meant  to  be  merely  in  favour  of  his 
wife  and  children— see  sections  8  (1), 
15,  and  18  of  the  Act  of  1875.  This 
mortgage  gave  Mrs.  Frost  a  valid  charge: 

G.  B.  Rooke,  for  creditors,  adopted  the 
argument  of  the  executrix. 

G,  B.  Freeman  replied* 

Kbkiwich,  J.,  in  giving  judgment, 
said:  The  case  of  Caddick  v.  Highton^ 
has  been  relied  upon  by  the  applicant  as 
supporting  the  broad  proposition  that 
policies  granted  by  friendly  societies 
under  the  Acts  of  1875  and  1896  are 
not  assignable  otherwise  than  by  nomi- 
nation, as  provided  by  those  statutes. 
This  point  undoubtedly  was  raised  in 
that  case,  and  it  was  not  a  bye-point. 
What  Mr.  Justice  Phillimore  said  on  the 
subject  cannot  possibly  be  treated  as  being 
a  mere  obiter  dichim,  or  as  not  necessaiy 
for  the  purpose  of  the  decision  in  that 
case.  The  learned  Judge,  I  think,  decided 
the  point  quite  plainly  and  clearly,  and 
without  any  hesitation  or  doubt,  so  fkr  as 
I  can  see.  No  doubt  the  bargain  in  this 
case  was  not  exactly  similar  tx)  the  bargain 
in  Caddick  v.  Highton.^  Hero  I  have 
different  rules ;  but  I  think  it  is  admitted 
by  counsel  on  both  sides  that  the  rules  do 
not  help  me.  When  Mr.  Justice  Philli- 
more, in  giving  judgment,  referred  to  the 
bargain  in  that  case,  I  do  not  think  that 
he  meant  that  the  bargain,  as  expressed 
in  the  rule  with  which  he  was  there 
dealing,  really  affected  the  point  of  law 
which  he  was  deciding.  I  re^;ard  him  as 
having  decided  the  clean  point  that  a 
policy  issued  by  a  friendly  society  consti- 
tuted under  these  statutes  is  not  assignable 
otherwise  than  by  nomination  according 
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to  the  provisions  of  these  Acts.  He  did, 
no  doubt,  refer  to  Bennett  v.  Slater  * — not 
on  this  point,  however,  but  on  the  other 
point  which  was  raised  in  Oaddick  v. 
HighUm^^  and  with  which  I  am  not  now 
concerned.  Although  some  cases  were 
cited  in  the  argument  in  that  case,  I  think 
counsel  were  right  in  saying  that  the  point 
was  a  new  one  when  it  first  came  before 
Mr.  Justice  Fhillimore.  He  decided  the 
point  of  law  cleanly  two  and  a-half  years 
ago.  Nobody  suggests  that  the  point  has 
been  before  the  Court  since,  or  that  there 
has  been  any  other  decision  upon  it.  Now, 
that  being  so,  what  is  my  duty )  It  is  a 
very  interesting  question,  and  is  a  matter 
of  very  great  importance  to  friendly 
societies,  and  also  to  the  members  of 
friendly  societies,  as  well  as  to  others  who 
mi^ht  be  brought  into  contact  with  these 
matters,  either  by  nomination,  or  by  loans 
of  money,  or  by  what  purport  to  be 
charges  on  the  policies.  I  think  that,  on 
the  whole,  it  is  better  for  me  not  to  go 
further  and  say  that  I  agree  or  disagree. 
I  must  not  be  understood  as  in  any  way 
expressing  an  opinion.  I  have  a  decision 
of  a  learned  Judge,  which  was  evidently 
a  well-considered  one,  delivered  two  and 
a-half  years  ago ;  and  I  think  my  duty  is 
to  follow  that,  and  to  hold  that  this  assign- 
ment is  bad. 


Solicitors — Keith  &  Hamphries,  for  applicant ; 
Black  k.  M088,  agents  for  Nevlnson  &  Barlow, 
Malvern,  for  Mrs.  Frost ;  Booke  it,  Sons,  for 
creditors. 

[RejporUd  by  JR.  J,  A,  Morriion,  Etq,, 
Barriiter-at'Law, 


^^/^5°'     7  SHARMiN,  In  re;  wbioht 
June  6.      ) 


V.  SHABMAN. 


Revenue^Eetate  Duty— Will— ''  Teeta- 
mentary  expenses  " — BecU  Estate — Finance 
Act,  1894  (57  d:  58  Vict.  c.  30)— Land 
Transfer  Act,  1897  (60  c^  61  Vict,  e.  65), 
*.  1. 

The  estate  duty  payahle  in  respect  of 
realty  is  not  a  "  testamentary  expense  "  and 
mtist  be  borne  by  the  real  estate  and  not  by 
the  personalty,  notwithstanding  that  the 
will  eontains  a  bequest  of  the  residue  of 
personal  estcUe  "  after  payment  thereout  of 
all  my  just  debts,funeral  and  testamentary 
expenses,** 

Adjourned  summons. 

By  his  will  made  in  1899  John  Shar- 
man  devised  his  real  estate,  to  trustees 
upon  trust  to  pay  the  net  rents  and  profits 
thereof  to  his  nephew,  the  defendant  John 
Sharman,  for  his  life,  and  after  his  death 
upon  trust  for  sale  and  distribution  as 
therein  mentioned;  and  after  giving 
certain  pecuniary  legacies,  the  testator 
bequeathed  all  the  residue  of  his  personal 
estate,  '^  after  payment  thereout  of  all  my 
just  debts,  funeral  and  testamentary  ex- 
penses," to  his  trustees,  upon  trust  for  his 
six  nephews  and  nieces. 

The  testator  having  died  on  April  18, 
1900,  a  question  was  raised,  upon  an 
originating  summons,  whether  the  estate 
duty  payable  on  the  decease  of  the  testator 
in  respect  of  the  real  estate  ought  to  be 
borne  by  the  real  estate  or  be  paid  out  of 
the  residuary  personal  estate. 

G.  B,  NorthcotSj  for  the  trustees  of  the 
will. 

Hole  Bethett,  for  the  devisee  of  the  real 
estate. — The  estate  duty  is  a  '' testamen- 
tary expense  "  to  be  borne  by  the  personal 
estate.  The  decision  in  Clemow^  In  re ; 
Yeo  V.  Clemow  [i900],^  is  applicable  hei-e. 
That  was  followed  in  Treasure,  In  re: 
WUd  V.  Stanham  [l90o].'  Under  the  Land 
Transfer  Act,  1897,  s.  1,  real  estate  vestt> 
in    the    personal    representatives    of    a 

(1)  69  L.  J.  Ch.  B22 ;  ri900]  2  Oh.  182. 

(2)  69  L.  J.  Cb.  751 ;  [1900]  2  Ob.  648. 
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testator,  and  therefore  the  executors  are 
liable  for  the  payment  of  this  duty. 

Borthtoickf  for  a  residuary  legatee. — 
Under  the  Finance  Act,  1894,  the  exe- 
cutors may  pay  the  duty  on  real  estate, 
but  they  are  not  bound  to  do  so.  Clemaw^ 
In  re,^  was  a  decision  as  to  personal  estate 
only,  and  does  not  touch  the  present.  The 
precise  point  was  decided  by  Joyce,  J., 
in  the  case  of  Jolley^  In  r€  ;  Ntal  v.  JcXiey 
[l90l].*  The  case  ofJPalmery  In  re  ;  Palmer 
V.  Roae-Innea  [l90o],^  decided  that  section  9, 
sub-section  1  of  the  Finance  Act,  1894, 
must  be  construed  with  reference  to  the 
law  as  it  stood  at  the  time,  before  the 
passing  of  the  Land  Transfer  Act,  1892. 
The  duty  is  payable  out  of  the  real  estate. 

Dunham,  for  another  residuary  legatee. 

Mosaop,  for  other  parties  interested. 

Kekewigh,  J. — The  neat  point  to  be  de- 
cided here  is  whether  the  expression  ''  tes- 
tamentary expenses"  includes  the  estate 
duty  payable  in  respect  of  real  estate.  If  it 
does,  then  this  duty  should  be  paid  out  of 
the  residuary  personal  estate.  In  the  case 
of  CUmoWy  In  re,^  to  which  I  have  been 
referred,  the  only  question  that  arose  was 
in  respect  of  personal  estate,  and  with 
respect  to  the  estate  duty  which  it  was 
necessary  for  the  executors  to  pay  in  order 
to  obtain  probate  of  the  will.  Again,  in 
the  case  of  Treasure^  In  r«,^  there  was 
only  personal  estate  in  question.  It  is 
not  necessary  for  the  executors  of  a  tes- 
tator to  pay  the  duty  on  real  estate. 
They  may  do  so  if  they  like ;  but  inas- 
much as  the  duty  is  made  a  first  charge 
upon  the  property  by  virtue  of  the  Finance 
Act,  1 894,  they  can  obtain  probate  without 
paying  it.  The  point  must  have  been  con- 
sidered by  Mr.  Justice  Joyce  in  the  case 
of  JoUey,  In  rt^  though  he  seems  to  have 
been  dealing  specially  with  the  particular 
fjBu^ts  of  that  case  when  giving  his  decision, 
and  did  not  lay  down  any  general  law. 
I  observe  that  he  again  and  again  refers 
to  the  particular  words  in  the  instrument 
as  having  a  particular  meaning.  But,  so 
far  as  it  is  an  authority  upon  the  point 
before  me.  it  is  an  authority  in  favour  of 
the  real  estate  bearing  its  own  estate  duty, 

(3)  17  Times  L.  E.  244. 

(4)  35  L.  J.  N.O  48  ;  W.  N.  (1900),  9. 


notwithstanding  a  direction  to  pay  the 
testamentary  expenses.  Applying  that 
to  the  present  case,  which  is  entirely 
different  from  Clemowj  In  re,'  where  only 
personal  estate  was  in  question,  I  must  hold 
that  *^  testamentary-  expenses  "  do  not  in- 
clude the  estate  duty  payable  in  respect  of 
real  estate. 

Then  another  point  was  taken  on  behalf 
of  the  devisee  of  the  real  estate,  which, 
no  doubt,  deserves  some  oonsideratioo.  It 
is  paid  that  since  the  passing  of  the  Land 
Transfer  Act,  1897,  real  estate  passes  to  the 
executors  as  such,  and  therefore  the  execu- 
tors are  bound  to  pay  the  duty,  and  such 
duty  is  one  of  the  "  testamentary  expenseB," 
and  must  fall  within  that  description  and 
the  consequences  whicb  result  from  it 
Counsel  for  the  residuary  legatees  has 
called  my  attention  on  this  point  to  the 
case  of  Falmer,  In  re;  Palmer  v.  R<m- 
InneSy^  where  Mr.  Justice  Buckley  decides 
this  point  exactly.  He  says  ^'  that  the 
language  of  section  9,  sub-section  1,  of  the 
Finance  Act,  1894,  must  be  construed  with 
reference  to  the  law  as  it  stood  at  that 
time,  and  not  in  accordance  with  the  pro- 
visions of  the  Land  Transfer  Act,  1897. 
Therefore,  the  real  estate  did  not '  pass  to 
the  executor,'  and  it  was  charged  with  a 
rateable  part  of  the  estate  duty.''  That 
case  is  only  reported  as  a  note  at  present, 
and  I  take  it  that  now  it  will  not  find  its 
way  into  any  more  permanent  report; 
but  it  is  very  plainly  stated  by  the  learned 
Judge,  and  I  think  it  my  duty  to  follow 
it  without  question. 

On  both  grounds,  therefore,  I  must  hold 
that  the  estate  duty  must  be  borne  by  the 
real  estate,  and  is  not  a  "testamentary 
expense"  payable  out  of  the  general 
residue. 

Solicitors— Oldman,  Clabbnrn  &  Ck).,  agents  for 
Willders  &  Son,  Holbeach  ;  Mossop  &  Bolfe. 

{Reported  by  G.  Maeath  Stf^ 
Barritter'Ot'LMB, 
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[IN  THB  CHANCERY  DIVISION  AND   IN 
THE  COURT   OF  APPEAL.] 
Btbne,  J. 
.     1901. 
Mays. 

B.IQBY,  L. J. 

Collins,  L.J. 
June  12. 

Nuisance  —  Drain  far  Sur/aoe-Water 
-and  Slops — Discharge  into  Drain  of  Solid 
Sewage—Liability  of  Occupiers — "  Sewer  '* 
—  Notice  to  Local  Authority  —  Public 
Health  Act,  1875  (38  <fc  39  Vict,  c.  55), 
SB.  4,  21,  and  299. 

A  person  who  commits  a  nuisance  <st 
common  law  by  draining  fasoal  mcMer 
4rUo  a  sewer  of  the  local  authority ,  through 
which  it  passes  on  to  ths  plaintiffTs  land, 
cannot  justify  himself  under  ^  Public 
Health  Act,  1875,  s,  21,  without  shewing 
4hal  he  has  fvlfiUed  the  requirements  im- 
posed on  him  by  that  section. 

Per  Btbne,  J. — An  ovmcr  or  occupier 
Juu  no  right  u/nder  section  21  of  the  Public 
Health  Act,  1875,  to  pass  f cecal  matter  into 
u  drain  used  only  for  the  purpose  of  carry- 
ing off  rain  and  slop-water,  although  it 
may  be  a  ^^Mwer"  of  the  local  authority 
within  the  meaning  of  section  4. 

Kinson  Pottery  Co.  v,  Poole  Corpora- 
tion (68  L.  J.  Q.B.  819;  [1892]  2  Q.B. 
^l)  followed  by  Bybne,  J. 

The  plaintiff  in  this  action,  a  widow 
lady,  was  the  occupier  and  trustee  for  her 
infant  son,  the  owner,  of  a  house  and 
^groundscalled  "Qreenbank,"  atWetherall 
in  Cumberland.  Up  to  the  present  time 
no  regular  system  of  drainage  had  been 
adopted  for  the  village  of  Wt^therall, 
which  was  situate  on  the  banks  of  the 
river  Eden,  and  had  about  800  inhabi- 
tants, closets  with  cesspools  and,  in  very 
many  cases,  earth  closets  only  being  in 
use ;  but  the  Court  held  that  there  was 
no  evidence  that  there  was  not  an 
adequate  system  of  drainage  for  fsocal 
matter.  For  many  years  there  had  existed 
in  the  village  a  covered  drain  which  ran 
along  one  side  of  the  high  road  in  an 
easterly  direction  from  a  point  near  the 
poet-office,  and  which,  after  crossing  the 
liigh  road,  passed  under  the  plaintiff's 
garden,  and  emptied  itself  by  a  fall  of 
about  eighty  feet  into  an  old  disused 
Vol.  70.— Chanc. 


quarry  also  belonging  to  the  plaintiff  and 
adjoining  her  garden.  This  drain  was 
originally  vested  in  the  highway  autho- 
rity, and  in  1886  the  drain  had  been 
taken  up  by  the  then  highway  authority, 
and  had  been  re-laid  by  them  with  gratings 
so  as  to  permit  the  rain  or  surface  water 
from  the  high  road  to  run  into  it.  In 
1894  the  control  of  the  highway  was 
taken  over  by  the  local  authority  under 
the  Local  Government  Act,  1894  (56  & 
57  Vict.  c.  73).  The  covered  drain  had 
for  a  long  time  been  used  solely  for  the 
purpose  of  conveying  sur&ce- water  and 
slop- water  from  some  of  the  houses  in  the 
village  adjoining  the  high  road ;  but 
recently  the  defendants  Wroughton  and 
Piatt,  and  for  some  time  past  the  defen- 
dant Hendry,  had  discontinued  the  use  of 
cesspools,  and  now  discharged  solid  sewage 
matter  into  the  drain,  and  thereby  caused 
an  intolerable  nuisance  to  the  plaintiff. 

The  plaintiff  brought  this  action  against 
the  three  defendants,  claiming  damages 
from  them  for  discharging  water-closet 
drainage  and  filth  upon  the  land  of  the 
plaintiff  from  the  houses  in  their  respec- 
tive occupation  through  the  covered  drain, 
and  an  injunction  restraining  the  defen- 
dants from  continuing  to  cause  or  suffer 
such  discharge  upon  the  plaintiff's  land 
through  the  drain.  The  plaintiff  now 
moved  for  an  interim  injunction. 

The  nuisance  was  not  denied,  and  the 
main  question  was  whether  the  plaintiff 
was  legally  justified  in  taking  proceedings 
against  the  defendants  instead  of  against 
the  local  sanitary  authority  under  sec- 
tion 299  of  the  Public  Health  Act,  1875. 

No  notice  had  been  given  to  the  local 
authority  by  the  defendants  of  their 
intention  to  drain  faacal  matter  into  the 
sewer.  It  was  stated  that  no  by-laws 
had  been  made  requiring  any  particular 
notice  to  be  given  under  section  21  of  the 
Public  Health  Act,  1875,^  but  the  Court 

(1)  Pablic  Health  Act,  1876,  b.  21 :  "  The 
owner  or  occupier  of  any  premises  within  the 
district  of  a  local  authority  shall  be  entitled  to 
cause  his  drains  to  empty  into  the  sewers  of 
that  authority  on  condition  of  his  giving  such 
notice  as  may  be  required  by  that  authority  of 
his  intention  so  to  do,  and  of  complying  with 
the  regulations  of  that  authority  In  respect  of 
the  mode  in  which  the  communications  between 
such  drains  and  sewers  are  to  be  made,  and 
2Z 
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held  on  the  evidence  that  the  defendants 
were  aware  that  the  assent  of  the  local 
authority  would  have  been  refused  if  it 
had  been  asked. 

Levett,  K.C,  and  S,  G,  Luehingtony  for 
the  plaintiff. 

F,  H,  Maugham,  for  the  defendant 
Wroughton. 

P.  S.  Stokes,  for  the  defendant  Piatt. 

tartan,  K,C,^  and  A .  Glen^  for  the  defen- 
dant Hendry. 

Btbne,  J. — In  this  case  an  action  is 
brought  by  a  lady  who  is  the  owner  of  a 
house  at  Wethercdl, in  Cumberland,  against 
three  defendants,  Dr.  Wroughton,  Mr. 
Piatt,  and  Mr.  Hendry,  who  are  the 
owners  of  tenements  in  the  neighbour- 
hood. The  house  in  question  belonging 
to  the  plaintiff,  called  ''  Greenbank,"  has  a 
short  distance  from  it  and  adjoining  the 
garden,  almost  upon  the  bowling-green,  a 
quarry — an  excavation  caused  by  quarry- 
ing operations  some  time  ago.  There  is 
down  the  main  road  leading  &om  Scotney, 
pajssing  ''  Greenbank "  and  passing  be- 
tween ''Greenbank"  and  the  houses  of 
the  defendants,  an  old  drain  which  was, 
until  about  the  year  1886,  a  drain  obvi- 
ously intended  and  meant  for  carrying  off 
surface-water  and  not  intended  for  carry- 
ing off  £BBcal  matter  and  things  of  that 
kind.  The  mere  carrying  off  of  surfisice- 
water  and  such  matters  as  were  allowed 
to  pass  in  caused  a  nuisance,  and  at  the 
present  time  it  is  admitted  that  what 
passes  into  the  quarry  is  of  such  a  nature 
as  to  create  an  intolerable  nuisance. 

This  is  not  an  information  brought  by 
the  Attorney-General,  and  I  have  nothing 
to  do  with  the  question  of  public  nui- 
sance; but  what  this  lady  complains  of 
is  that  recently  the  defendants  have  made 
use  of  this  drain,  which  was  and  was  in- 

subjecb  to  the  control  of  any  person  who  may 
be  appointed  by  that  authority  to  snperintend 
the  making  of  such  commnnlcations. 

<*  Any  person  causing  a  drain  to  empty  into  a 
sewer  of  a  local  authority  without  complying 
with  the  provisions  of  this  section  shall  be  liable 
to  a  penalty  not  exceeding  20Z.,  and  the  local 
authority  may  close  any  communication  between 
a  drain  and  sewer  made  in  contravention  of  this 
section,  and  may  recover  in  a  summary  manner 
from  the  person  so  offending  any  expenses  in- 
curred by  them  under  this  section." 


tended  to  be  used  in  its  origin  only  for 
surface-water,  and  which  has  for  some 
years  been  used  for  the  purpose  of  carry- 
ing off  of  liquid  slop-water  (and  other 
matters  of  that  kind,  including  what  passes 
firom  lavatories  and  kitchen  and  other 
sinks),  for  other  purposes — namely,  for  the 
passage  of  drainage  from  their  w.-c's. 

With  reference  to  one  of  the  defen- 
dants (Mr.  Hendry)  there  are  questions  of 
&ct  to  be  determined,  and  it  is  undoobted 
that  for  some  years  past  he  has  had  a 
communication  from  a  water-closet  to  this 
drain.  On  an  interlocutory  motion  I 
could  not  grant  ui  injunction  against  him 
to  restrain  him  firom  doing  what  he  has 
been  doing  for  so  many  years.  There  will 
be  questions  of  fact  to  be  dealt  with  on  the 
trial  which  may  or  may  not  result  in  an 
injunction  being  granted  against  him  also. 

But  the  question  is  whether  I  ought 
to  grant  an  injunction  against  the  other 
two  defendants,  connections  with  whos^ 
water-closets  have  been  quite  reoentlj 
made  into  the  drain — within  the  last  few 
months.  The  parties  were  amdous  that  I 
should  determine  this  point  on  the  inter- 
locutory motion,  because  possibly  it  maj 
save  them  time,  trouble,  and  expense  here- 
after. 

Now  the  matter  stands  in  this  waj: 
Dr.  Wroughton's  house  when  he  became  a 
tenant  of  the  house,  which  he  holds  on  & 
yearly  tenancy,  contained  both  lavatory 
sink  and  an  outside  privy,  with  no  watOT- 
closet,  and  consequently  whatever  did 
pass  into  this  drain  was  only  liquid  matter 
— liquid  matter  of  a  more  or  less  offensiTe 
kind ;  but  nothing  in  the  shape  of  refuse 
from  a  water-closet  passed  into  it.  And 
the  same  thing  applies  to  the  other  de- 
fendant. Now  it  is  sought  to  justify  the 
discharging  of  solid  sewage-matter  into 
the  drain  under  section  21  of  the  Public 
Health  Act,  1875.1 

I  will  assume  that  the  original  connec- 
tion with  the  drain  I  have  spoken  of  from 
those  houses  was  lawfully  made  for  the 
purpose  of  carrying  off  liquid  matter  of 
such  a  kind  as  was  carried  down  the 
drain  prior  to  the  date  of  the  erection  of 
the  water-closets.  Then  I  may  say  this 
further :  the  drain  in  question  is,  within 
the  definition  of  the  Public  Health  Act, 
1875,  undoubtedly  a  sewer.    It  is  said, 
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£rst,  that  no  connection  has  been  made 
between  the  drains  and  the  sewer  by  what 
has  been  done  in  reference  to  these  water- 
cloBets,  becanse  it  has  been  merely  a 
question  of  making  a  small  drain  pass 
into  the  old  drain  which  carried  the 
liquid  matter  into  the  sewer.  I  cannot 
accept  that.  It  appears  to  me  that  it  is 
none  the  less  cansing  the  drains  to  empty 
into  the  sewer  because  you  join  your  new 
drain  to  an  old  drain  which  already 
empties  into  the  sewer.  But,  passing 
that  by,  I  think  that  the  question  that 
really  arises  in  the  present  case  is  this : 
Are  private  owners  who  have  lawfully 
(and  I  must  take  it  for  the  present  pur- 
pose that  they  have  lawfully)  caused  their 
drains  to  empty  into  this  sewer,  for  the 
purposes  for  which^it  was  used  prior  to  the 
erection  of  these  water-closets,  justified 
in  causing  the  emptying  of  drains  so  as 
to  carry  off  fiecal  solid  matter  coming 
from  the  water-closets )  It  really  resolves 
itself  into  a  question  whether,  if  a  sewer 
is  used  for  the  purposes  of  carrying  off 
any  kind  of  sewage,  that  necessarily 
involves  a  right]  to  use  that  sewer  for  the 
purposes  of  carrying  off  all  other  kinds 
of  sewage.  The  argument  which  has 
been  extremely  well  and  forcibly  urged  on 
me  by  counsel  for  the  defendants  is  this : 
No  authority  can  be  found  to  say  that 
where  a  sewer  has  been  used  for  one  kind 
of  sewage  the  persons  entitled  so  to  use 
that  sewer  may  not  pour  sewage  of  any 
description  into  the  same  drain.  I  do  not 
know  whether  they  would  limit  it  so  as 
to  say  that  it  must  be  drainage  from  houses 
to  entitle  them  to  do  so. 

A  case  has  been  recently  before  the 
XHvisional  Court  of  Kinaan  Pottery  Go,  v. 
Pocle  Corporation  [1899].^  [Kis  Lordship 
read  the  headnote  and  continued  :]  Now 
there,  what  had  been  allowed  to  pass  into 
the  drain  was  sur&oe- water ;  and  in  the 
present  case  more  than  surface-water — 
namely,  liquid  refuse  from  the  houses — had 
been  allowed  to  pass  into  the  drain ;  but 
with  that  exception  the  reasoning  of 
the  learned  Judges  seems  to  form  a  com- 
plete guide  in  the  present  case.  The 
Justices  there  were  of  opinion  that  the  drain 
in  question,  being  constructed  by  the  re- 
spondents for  the  sole  purpose  of  receiving 
(2)  68  L.  J.  Q.B.  819;  [1899]  2  Q.B.  41. 


the  surface-water  from  the  highway,  could 
not  lawfully  be  used  by  the  appellants  to 
carry  off  scullery  and  slop  water  from  their 
houses,  and  that  the  appellants  had  created 
the  nuisance  in  the  open  ditch,  into  which 
the  sur&oe-water  discharged.  I  find  the 
facts  thus  stated :  "  The  respondents,  as 
the  highway  authority  for  the  borough,  had 
previously  to  1892  laid  down,  at  the  side 
of  the  highway  upon  which  the  appel- 
lants' houses  abutted,  a  drain,  for  a  dis- 
tance of  123  yards  or  thereabouts,  for  the 
purpose  only  of  receiving  the  sur&ce 
water  from  the  highway,  which  surface 
water  was  by  means  of  the  drain  con- 
veyed to,  and  emptied  into,  an  open  ditch 
by  the  side  of  another  highway,  about 
forty-nine  yards  distant  from  the  appel- 
lants' houses."  Mr.  Justice  Darling  says  : 
'*  I  agree  that  for  certain  purposes  the 
sur&ce- water  drain  was  a  sewer,  but  it  is 
contended  that  therefore  the  appellants 
have  a  right  to  turn  into  it  any  refuse 
they  please,  and  then  it  is  for  those  who 
own  the  sewer  to  deal  with  the  state  of 
things  so  caused.  In  my  opinion  that  is 
not  the  law.  Section  21  of  the  Public 
Health  Act,  1875,  entitles  an  owner  to 
cause  his  drains  to  empty  into  the  sewers 
of  a  local  authority,  on  giving  notice, 
and  complying  with  the  local  authority's 
regulations ;  but  that  does  not  entitle  an 
owner  to  empty  all  kinds  of  filth  into  a 
smaU  roadside  drain,  and  leave  the  local 
authority  to  deal  with  it  as  best  they  can, 
and  moreover  here  no  notice  was  shewn 
to  have  been  given.  To, hold  otherwise 
would  lead  to  an  absurd  result;  and, 
whether  notice  has  been  given  or  not,  I 
do  not  think  that  the  appellants  had  a 
right,  under  the  general  law,  indepen- 
dently of  the  permission  referred  to  in 
the  case,  to  turn  into  the  surfEu^e- water 
drain  even  rain  water,  and  still  less  had 
they  a  right  to  turn  into  it  slop  and 
scullery  water,  as  to  which  no  permission 
had  been  given."  Mr.  Justice  Channell 
says :  ^'  It  is  contended  that  this  surfEtce- 
water  drain  was  a  sewer,  and  I  think  it 
was  for  some  purposes.  It  was  intended 
to  carry  off  mere  surface  water,  yet  it 
was  a  '  sewer,'  within  the  words  of  the 
definition  contained  in  section  4  of  the 
Pubhc  Health  Act,  1875.  But  to  entitle 
the  appellants  to  succeed,  it  would  be 
2  z  2 
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necessary  to  go  further,  and  shew  that  it 
was  a  sewer  which  the  appellants  had  a 
right  to  use  as  they  did.  If  they  had 
any  such  right,  it  could  only  be  by  sec- 
tion 21,.  which  requires  notice  to  be 
given.  I  do  not  wish  to  say  that  if 
notice  had  been  given  in  pursuance  of 
that  section,  there  would  have  been  a 
right  to  empty  the  slop  and  scullery  water 
into  this  surface-water  drain,  for  I  agree 
that  it  is  unnecessary  to  decide  that 
question ;  but  here  no  notice  was  given. 
I  think  the  appellants  cannot  lawfully 
empty  sewage  into  a  mere  water  sewer. 
It  is  said  that  there  was  de&ult  on  the 
part  of  the  panitary  authority  " ;  and  then 
he  deals  with  another  matter  that  I  need 
not  trouble  about  here. 

Looking  again  at  the  present  case, 
here  was  a  drain  which,  when  it  came 
into  the  control  of  the  present  autho- 
rity, had  been  used  for  a  surface-water 
drain,  and  had  either  before  or  after  it 
came  under  their  authority  been  allowed 
by  them,  either  expressly  or  tacitly,  to  be 
used  for  carrying  other  liquid  and  dele- 
terious matter,  some  of  which,  at  all 
events,  might  come  within  the  general 
name  of  sewage,  though  not  being  sewage 
within  the  meaning  applied  to  it  in  ordi- 
nary parlance.  But  nothing  more  had 
been  allowed,  so  far  as  the  evidence 
befoiH)  me  goes,  and  no  notice  was  given 
under  section  21  of  an  intention  to 
cause  the  drain  to  empty  this  other 
matter  into  the  sewer. 

The  case,  then,  resolves  itself  into  this : 
If  a  public  authority,  being  the  owner  of 
a  sewer,  has  allowed  that  sewer  to  be  used 
for  certain  specific  purpose?,  one  of  those 
purposes  being  the  carrying  ofif  of  liquid 
drainage-matter,  does  that  justify  its  user 
for  these  other  matters  to  which  I  have 
referred  t  I  think  in  principle  the  case 
of  Kinaon  Pottery  Co.  v.  Poole  Corpora- 
tion ^  really  is  a  governing  authority  in 
the  present  ca^e,  and  I  think  it  would  be 
drawing  too  refined  a  distinction  (which  I 
am  not  j  ustified  in  drawing)  if  I  were  to  say 
it  was  not  such  a  governing  authority. 

I  think,  therefore,  that  as  against  two 
of  the  defendants  the  plaintiff  is  entitled 
now  to  the  injunction  which  she  asks. 
Of  course  I  shall  allow  a  reasonable  time 
for  putting  matters  in  order. 


The  defendant  Wroughton  appealed. 

A.  GUn  and  Maugham^  for  the  appel- 
lant.— The  drain  is  a  ^^ sewer"  within 
section  4  of  the  Public  Health  Act,  1875, 
and  though  it  is  suggested  that  it  was 
originally  made  for  highway  purposes  only, 
in   1894  it  became  vested  in  the  kx^l 
authority  (under  section  13  of  the  Pablic 
Health  Act,  1875)  by  virtue  of  the  Local 
Government  Act,  1894,  s.  25.  Sections  15, 
16,  and  19  of  the  Pablic  Health  Act,  1875, 
give  special  powers  to  the  local  authority; 
and  section  21,^  which  is  the  material  one 
in  this  case,  gives  power  to  owoen  or 
occupiers  to  drain  into  the  sewen  of  the 
local    authority.     Section    23    gives  the 
local    authority    power    to    enforce  the 
drainage     of     undrained     houses,   and 
section     24    gives    the    local    authority 
power  to  alter  the  system  of  drainage. 
Section    27    gives    the    local    authority 
power     to    dispose     of    sewage.     Sec- 
tion 94  gives  power  to  abate  nuisances, 
and  section  299  gives  a  statutory  remedy 
to  the  person  injured  by  a  nuisance,  undor 
which  section  we  contend  that  the  plain- 
tiff ought  to  have  proceeded.    This  is  not 
the  case  of  an  abuse  of  an  eaaementi  but  a 
mere    question  of  the  appellant's  right 
under  the  statute.     By  section  21  he  has 
an  absolute  right  to  drain  into  the  sewer— 
Ftrramd  v.  HaUcu  Land,  Co,  [l893],'  J&oA- 
toood  Brothers  v.  HonUsy  Urban  CommI 
[l90l],^  and  Brown  v.  DunaidUe  Corpom- 
tion  flS99l.^    There  is  no  distinction  in 
the  Public    Health    Act,    1875,   which 
justifies  the  contention  tbat  section  21 
can  be  limited  to  any  particular  daas  of 
sewage  or  refuse ;  nor  is  the  suitability  of 
the  sewer  for  the  reception  of  night  aoO 
matetiil-'Kirkh^aUm    Looal   Bward   ▼• 
Beaumont  [i888],<^  MoUoy  v.  Gray  ri8S9l,' 
AinUy  v.  Kirkheaton  Local  Board  [1891J,' 
Kirkheaton  Dutriot  Looal  Board  v.  AinUfi 
[18»2],»  and  Fordom  v.  Pareont  [1894].»® 
The  local  authority  are  entitled  to  use  a 
watercourse  as  a   sewer — Wheatcrofi  v. 

(3)  62  L.  J.  Q  B.  479 ;  [18931  2  aB.  135. 

(4)  Ante,  p.  813;  [1901]  1  Ch.  646. 
(6)  68  L.  J.  Cb.  498 ;  [1899]  2  Ch.  378. 

(6)  52  J.  P.  68. 

(7)  24  L.  R.  Ir.  238. 

(8)  60  L.  J.  Ch.  734. 

(9)  61  L,  J.  Q.B.  812;  [1892]  2  Q-B.  274. 
riO)  64  L.  J.  M.C.  22 ;  [1894]  2  Q.a  780. 
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Mcnttoek  Local  Board  [i886j  ^^  and  Fakonar 
V.  Souih  Shields  Corporatum  [l895].^^ 
Clean-water  drains  may  be  used  as  sewers 
unless  within  the  exceptions  in  section  13 
of  the  Public  Health  Act,  ISrd—London 
and  J^orth-Weatem  RailuKvy  v.  Runcorn 
Bural  Council  [l89d],'^  Croyedale  v.  Sun- 
bury-on-Thamei  Urban  Council  [l898],** 
and  Sjfkea  v.  Sowerhy  Urban  Council 
[l  900].  **  The  case  of  Kimon  Pottery  Co.  v. 
JPoole  Corporation,^  on  which  Byrne,  J., 
relied,  is  inconsistent  with  these  authorities 
and  was  wrongly  decided,  and  further  is 
distinguishable  from  the  present  case.  By 
the  Public  Health  Acts  Amendment  Act^ 
1890  (63  &  64  Vict  c.  69),  s.  17,  chemical 
refuse  or  the  like  is  expressly  forbidden  to 
be  passed  into  sewers.  That  assumes 
that  under  section  21  of  the  Public 
Health  Act,  1875,  the  right  previously 
existed. 

[Collins,  L.J. — Suppose  the  local 
anthority  has  two  sewers— one  for  clean 
water,  the  other  for  sewage — can  the 
owner  choose  into  which  he  will  drain  his 
sewage  f] 

Perhaps  not — ^see  section  24 ;  besides, 
the  local  authority  could  prevent  such  a 
case  under  section  21. 

Another  ground  on  which  Byrne,  J., 
relied  is  that  the  appellant  had  not  com- 
plied with  tbe  requirements  of  section  21  ; 
but  that  ground  is  inapplicable  in  the 
present  case,  because  the  appellant  made 
no  new  communication  with  the  sewer, 
but  made  the  water-closet  in  the  first 
instance  run  into  his  own  drain.  Secondly, 
no  notice  was  necessary,  the  local  autho- 
rity having  been  informed  immediately 
afterwards  of  what  the  appellant  had 
done  and  having  raised  no  objection — 
Metropolitan  Board  of  Works  v.  London 
and  I^orth  Western  Railway  [l88l].^* 
Farther,  it  is  not  shewn  that  the  local 
authority  prescribed  any  notice  to  be 
given  ;  and  if  so,  no  notice  appears  to  be 
required— jitn%  v.  Kirkheaton  Local 
Board,^  per  Stirling,  J.  Even  if  a  third 
person  is  entitled  to  rely  on  this  objection, 

(11)  62  L.  T.  366. 

(12)  11  Times  L.  R.  22.3. 

(13)  67  L.  J.  Ch.  824;  [1898]  1  Ch.  661. 
(U)  67  L.  J.  Ch.  686 ;  [1898]  2  Ch.  616. 
(16)  69  L.  J.  Q.B.  464;  [1900]  1  Q.B.  684. 
(16)  60  L.  J.  Cb.  409;  17  Ch.  D.  246. 


the  onus  is  on  him  to  shew  that  the 
appellant  has  not  complied  with  the  pro- 
visions of  section  21. 

[Collins,  L.  J. — If  a  person  committing 
a  common-law  nuisance  seeks  to  justify 
himself  under  the  statute  he  must  shew 
that  the  statutory  conditions  have  been 
fulfilled.] 

LeveU,  K.C.^  and  S,  G.  Lushington,  for 
the  respondent. — Prior  to  1894  this  drain 
was  not  a  sewer,  being  vested  in  the  high- 
way anthority  and  excepted  from  the 
definition  in  section  4.  In  that  condition 
the  appellant  had  a  right  to  discharge  water 
and  slops  through  it  over  the  respondent's 
land,  which  was  in  the  nature  of  an 
easement.  That  right  could  not  be  in- 
creased so  as  to  throw  an  additional  burden 
on  the  respondent's  land  by  the  mere  pass- 
ing of  the  Act  of  1894.  The  question, 
therefore,  is  whether  under  section  21  ^  of 
the  Public  Health  Act,  1876,  the  appellant 
can  now  say,  because  there  was  a  pre- 
vious communication,  therefore  he  is 
free  from  responsibility.  The  onus  lies 
on  him  to  shew  why  he  may  increase  the 
burthen  on  the  respondent's  land.  He 
cannot  justify  the  nuisance  under  the 
statute  without  shewing  that  he  has  com- 
plied with  the  formalities  of  section  21. 
If  the  local  authority  has  not  imposed  any 
particular  requirements  as  to  the  notice 
to  be  given,  then  the  common-law  doctrine 
of  reasonable  notice  applies.  Section  21 
shews  that  the  local  authority  is  to  have 
control  over  what  may  be  proposed  to  be 
done.  Notwithstanding  the  wide  meaning 
of  ''sewer"  under  section  4,  there  is  a 
dififerenoe  between  one  used  for  surface 
drainage  and  sewage  drainage — Kinson 
Pottery  Co,  v.  Poole  Corporation} 

[They  were  stopped.] 

A,  Glen,  in  reply,  referred  to  the  Public 
Health  Act,  1876,  s.  167. 

HiOBY,  L.J. — I  think  this  appeal  must 
fail.  I  think  that  the  order  made  is  quite 
right,  and  that  no  grounds  have  been 
shewn  upon  which  we  can  set  aside  the 
judgment. 

Collins,  L.J.— I  am  of  the  same  opi- 
nion. This  case  has  travelled  over  a  wide 
area  upon  the  question  of  sewers  and 
drains    under   the  Public    Health  Aot, 
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1875,  but  I  think  that  when  we  come  to 
the  narrow  point  which  has  actually  to 
be  decided  in  this  case  it  will  not  be 
necessary  to  deal  in  any  detail  with  the 
cases  which  have  been  referred  to.  The 
point  arises  shortly  in  this  way:  There 
is  in  the  village  to  which  this  case  relates, 
for  anything  that  appears  to  the  contrary, 
an  adequate  system  of  drainage  so  far  as 
fiecal  matter  is  concerned.  It  seems  that 
the  practice  there  has  been  to  deal  with 
that  matter  by  privies  and  a  cesspool, 
and  in  one  case  a  private  water-closet ;  but 
from  anything  that  appears  to  the  con- 
trary in  this  case  the  general  scheme 
which  now  exists  there  is  perfectly  ade- 
quate. There  is  also  running  along  the 
highway  a  drain  which  it  is  admitted — 
at  all  events  it  is  not  denied,  and  the 
evidence  is  in  &vour  of  it — was  originally 
simply  a  highway  drain,  and  belonging  as 
such  to  the  highway  authority,  which  was 
not  then  the  local  authority.  That  drain 
was  as  far  back  as  1886  improved  at  the 
expense  of  the  vestry,  which  was  still  the 
highway  authority ;  and  persons  occupy- 
ing houses  along  that  highway  had  no 
doubt,  with  possibly  the  tacit  assent  of 
the  highway  authority,  oonnected  their 
houses  with  it  for  the  purpose  of  sending 
down  slops  and  that  class  of  water.  Such 
state  of  things  continued  until  this  local 
authority  came  into  existence  and  took 
over  the  control  of  the  highway  in  1894, 
and  so  things  went  on  until  1900,  when 
the  appellant  in  this  case,  without  any 
notice  whatever  to  the  local  authority, 
made  a  water-closet  on  his  land  and  con- 
nected it  with  a  communication  which  he 
already  had  with  the  highway  drain,  and 
which  had  been  used  for  sending  soap- 
suds and  that  class  of  liquid  down  the 
drain. 

The  appellant  contends  that  he  is  justi- 
fied in  doing  what  he  did  by  virtue  of  the 
Public  Health  Act,  1875,  s.  21  ^ ;  but  what 
he  has  to  meet  in  the  first  instance  is  this : 
The  matter  which  he  sends  from  his 
water-closet  passes  directly  through  the 
channel  I  have  described  into  the  bottom 
of  a  disused  quarry,  which  is  part  of  the 
plaintiff's  premises,  and,  as  I  understand, 
immediately  adjoins  the  plaintiffs  garden 
and  bowling-green.  The  effect  of  that  is 
to  create,  as  the  learned  Judge  held,  an 


intolerable  nuisance.  It  is  true  that  the 
plaintiff  had  to  submit  to  an  inoonveni- 
ence  which  may  have  amounted  to  a 
nuisance  from  the  accumulation  of  soap- 
suds and  that  class  of  liquid  in  the  quany 
at  the  bottom  of  her  garden ;  but  whi^ 
the  appellant  has  done  is  to  make  that  a 
nuisance  of  a  very  aggravated  character 
by  the  passing  down  of  faecal  matter  from 
his  water-closet  directly  into  the  quany  at 
the  bottom  of  the  plaintiff's  garden;  and 
supposing  he  had  done  that,  without  any 
oonmiunication  with  the  drain  of  the 
local  authority,  no  one  could  qnestioQ 
that  he  had  committed  a  tort  for  whidi 
an  action  at  the  suit  of  the  owner  of  the 
garden  would  lie  against  him.  *'BaV' 
he  says,  "I  do  not  deny  for  a  moment 
that  a  nuisance  in  which  I  have  taken  a 
part  is  created  on  the  land  of  the  plaintii!^ 
but  I  am  entirely  discharged  firam  any 
personal  liability  in  respect  of  the  matfcer, 
inasmuch  as  the  channel  by  which  I  have 
conveyed  that  nuisance  on  to  the  land  of 
the  plaintiff  partly  consists  of  this  high- 
way drain,  which,  I  say,  is  a  sewer  of  the 
lo(»l  authority.''  In  order  to  get  the 
immunity  that  he  claims  under  the  Act  of 
Parliament,  he  must  at  least  shew  that 
he  has  conformed  to  the  conditions  of  the 
Act  of  Parliament ;  and  he  claims  to  have 
done  so,  and  says  that  he  comes  under 
section  21  of  the  Public  Health  Act,  1875. 
But  the  conditions  of  that  section  are 
these  :  [His  Lordship  read  the  sectioD, 
and  continued  :]  The  appellant  says, 
'^  True  it  is  I  did  not  consult  this  local 
authority  upon  the  matter  at  all.  I  knew, 
or  might  have  known" — because  it  was  in 
evidence  that  in  that  small  commnnitj 
other  persons  had  tried  to  make  simihr 
communications  and  assent  had  been  re- 
fused— "  that  their  assent  would  be  refoeed, 
and  I  did  not  ask  them.  I  had  no  reason 
to  suppose  that  they  would  assent  to  it 
The  statute  obliges  me  to  give  them  nottoe. 
I  did  not  do  it,  and  yet  I  claim  inunanity 
under  the  statute  for  creating  an  intoler- 
able nuisance  on  the  land  of  the  plaintiff." 
That  seems  a  strong  thing  to  say,  and  in 
order  to  bring  himself  within  the  section 
the  appellant  has  first  of  all  to  shew  that 
the  channel  into  which  he  has  sent  this 
fisecal  matter  is  a  sewer  of  the  local  au- 
thority.     Counsel's  contention    goes  to 
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this  extent — that,  if  a  highway  drain  had 
been  made  simply  for  the  purpose  of  col- 
lecting rain-water,  to  be  used  for  drinking 
piirposes  afterwards,  and  although  there 
was  an  efficient  system  for  dealing  with 
faecal  matter  in  the  neighbourhood,  a 
person  might  nevertheless  pass  his  fascal 
matter  down  into  this  channel  which 
existed  for  the  purpose  of  collecting  and 
it  may  be  distributing  rain-water  for 
dxinking  purposes.  That  seems  an  e2ctra- 
▼agant  construction  of  the  statute,  and 
one  which  I  should  shrink  from  unless 
driven  to  it  by  the  absolute  wording  of 
the  section.  Although  there  may  be  drains 
which  come  within  the  definition  of  a 
**  sewer "  under  the  meaning  of  the  Act, 
I  think  that  it  was  not  this  class  of  sewer 
to  which  the  provisions  of  the  Public 
Health  Act  apply  enabling  any  person  to 
pass  the  &8cal  matter  of  his  household 
into  it.  I  do  not  think  it  necessary  to 
decide  that  point  as  a  matter  of  law  in 
this  case ;  but  I  should  certainly  be  very 
reluctant  to  throw  any  doubt  upon  the 
views  taken  by  the  learned  Judge  on  this 
question.  The  question,  however,  does 
jiot  arise  in  this  case  for  this  reason — ^that 
-even  if  this  were  a  sewer  into  which  the 
appellant  had  a  right  under  the  conditions 
of  the  statute  to  pass  ftecal  matter,  he 
has  not  performed  the  conditions  imposed 
upon  him  by  the  Act  of  Parliament,  and 
therefore  it  seems  to  me  that  he  stands 
naked  against  the  action  that  the  plaintiff 
has  brought.  On  those  grounds  I  think 
the  appeal  should  be  dismissed. 

Appeal  dismissed, 

6oficitox8— Fonlger,  Bobinson  &  Miller,  agents 
for  H.  F.  L^Ters,  Carlisle,  for  appeUant; 
TUlithorne,  Currie  &;  Jennings,  agents  for 
O. 'B.  Hodgson,  Carlisle,  for  respondent; 
Chester  &  Co.,  agents  for  I.  H.  Mawson, 
Carlisle,  and  for  Wright,  Brown  &  Strong, 
Carlisle,  for  defendants  Piatt  and  Hendry  in 
•the  Conrt  below. 

IRdportad  hy  W,  A.  G,  Woods 
and  A,  Cordory^  ICsqg., 
SarHsterg-at'Lare, 


W.   H.    CHAPLIN  AND  CO.   V. 


BUCKLET,  J.  ■) 

1901.      y 

June  11,  12.  3      WESTMINSTER  BO^UGH. 


Metropolis  —  HighwoAf  —  Statutory 
Powers — Obstruction — Rights  of  Adjoin- 
ing Owners — Metropolis  Mcmagement  Aet, 
1856  (18  (k  19  Vict.  c.  120),  s,  130. 

The  owner  of  premises  abutting  on  a 
highway  has,  as  a  private  right,  a  right  of 
access  to  the  highway,  amd  any  obstruction 
which  interferes  with  the  exercise  by  him  of 
thtxt  right  is  on  infringement  of  his  private 
right.  His  right,  hoicever,  as  regards  the 
user  of  the  highvmy  itself  is  one  which  he 
enjoys  in  common  wi^  the  rest  of  the 
public,  and  is  not  a  private  right, 

Att.-Gen.     v.     Thames    Conservators 

il  H.  &  M.  1),  Lyon  v.  Fishmongers  Co. 
46  L.  J.  Ch.  68 ;  1  App.  Caa.  662), 
and  Fritz  v.  Hobson  (49  L.  J.  Ch.  321 ; 
14  Ch.  D.  6i2)foUoioed. 

The  defendants,  a  public  authority,  in 
the  exercise  of  their  statutory  obligation  to 
Ught  streets,  erected  a  lamp-post  on  a  high- 
way in  a  place  which  it  was  proved  was 
mast  convenient  Jor  the  public.  The  plain- 
tiffs, the  owners  of  premises  ahuUing  on  ihe 
highway,  complained  that  the  idmp-post 
interfered  with  the  carrying  on  by  them  of 
their  business  : — Held,  that  the  plaintiffs 
had  no  right  to  restrain  the  defendants  from 
exercising  their  statutory  cnUhority  to 
obstruct  the  highway  by  the  erection  ofkmip- 
posts  where  they  thought  it  necessary. 

Trial  of  action. 

Action  to  restrain  the  defendants  from 
placing  or  erecting  and  permitting  to 
remain  erected  any  structure  or  post  on 
the  west  side  of  Villiers  Street,  Strand,  in 
such  a  position  as  to  cause  an  obstruction 
to  the  plaintiffs  as  occupiers  of  No.  10 
Villiers  Street,  and  certain  cellars  under 
Villiers  Street  and  under  and  on  either 
side  of  Craven  Passage,  in  the  parish  of 
St.  Martin-in-the-Fields. 

The  writ  was  issued  on  November  8, 
1900,  against  the  Vestry  of  St.  Martin-in- 
the-Fields  and  the  Charing  Cross  and 
Strand  Electricity  Supply  Corporation, 
lim. ;  but  on  a  motion  for  an  ii\j  unction 
coming  on  before  Farwell,  J.,  on  Novem- 
ber 9,  it  appeared  that  the  powers  of  the 
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vestry  had  ceased  at  twelve  o*c1ock  on 
that  morDiog,  and  had  passed  to  the 
Aldermen  and  Borough  Council  of  West- 
minster ;  and  the  Judge  thereupon  gave 
leave  to  amend  the  writ  by  dismissing  the 
then  defendants,  and  substituting  the  new 
borough  council  as  defendants. 

In  1899  the  Corporation  of  West- 
minster, or  their  predecessors,  the  Vestry 
of  St.  Martin-in  the- Fields,  determined 
to  light,  by  electricity,  Villiers  Street,  and 
for  that  purpose  they  erected  certain 
standards  or  lamp-posts  to  hold  the  lights. 
Villiers  Street  was  a  street  which  ran 
north  and  south  immediately  on  the 
eastern  side  of  Charing  Cross  Railway 
Station.  The  plaintiffs,  who  were  wine 
and  spirit  merchants,  were  lessees  of 
certain  cellars  running  for  a  considerable 
distance  along  Villiers  Street  both  to  the 
north  and,  to  a  slight  extent,  to  the  south 
of  a  passage-way  which  ran  east  and  west 
firom  Villiers  Street  under  the  Chariog 
Cross  Station,  and  their  offices  were 
situate  on  the  western  side  of  Villiers 
Street,  immediately  to  the  south  of 
Craven  Passage.  The  frontage  of  the  plain- 
tiffs' premises  to  Villiers  Street,  measured 
from  the  middle  of  the.  party-wall  at  the 
southern  extremity  of  their  premises  to  the 
northern  front  of  the  northern  wall  of 
their  premises,  was  37  ft.  6  in.  Craven 
Passage  was  30  ft.  wide.  For  the  purpose 
of  lighting  Villiers  Street  the  defendants 
proposed  to  erect  one  of  their  standard 
lamp-posts  in  the  middle  of  Craven 
Passage  opposite  the  centre  of  the  passage 
way  on  the  western  ^ide  of  the  street. 
The  plaintiffs  objected  to  the  defendants 
so  doing,  and  bi*ought  the  present  action. 

The  plaintiffs  had  a  large  business,  and  a 
large  number  of  vans  were  daily  discharg- 
ing or  receiving  goods  from  their  cellars 
and  premises,  and,  in  substance,  they 
claimed  a  right  to  have  this  particular 
portion  of  the  highway  so  kept  that  they 
might  be  easily  able  to  have  three  vans 
loading  or  unloading  at  one  time  opposite 
their  premises.  Villiers  Street  was  on  a 
considerable  slope,  and  it  was  said  that 
the  gradient  was  comparatively  little  at 
the  southern  end  of  the  street  up  to  about 
the  northern  boundary  of  the  plaintiffs' 
offices,  and  then  it  became  much 
steeper.      The  vans   which    received  or 


discharged  goods  at  the  plainti£&'  pre- 
mises were,  in  substance,  of  three  cha- 
racters. There  were  vans  which  came 
to  receive  empties,  and  the  empties- 
went  out  through  a  door  at  the  souUiem 
end  of  the  plaintiffs'  offices.  The  vans 
for  that  purpose  would  naturally  stand 
there  for  the  greatest  convenience.  Then 
there  were  large  waggons  or  drays,  which 
came  with  wine  in  casks;  these  were 
pipes  or  butts  of  wine  weighing  as  much 
as  1 5  or  1 6  cwt.  To  d  ischarge  these  it  was 
necessary  to  attach  to  the  taolboard  of  the 
dray  a  slide,  or  what  in  the  trade  is 
called  a  pulley,  down  which  the  cask  was 
slid  into  the  i*oad  ;  and  the  plaintifis  con- 
tended that  in  order  to  do  that,  having 
regard  to  the  gradient  of  Villiers  Street, 
the  tailboard  of  the  dray  must  be  uphill, 
otherwise  the  impetus  of  the  cask  as  it 
left  the  dray  down  the  pulley,  if  it  were 
discharged  downhill,  would  be  such  that 
the  cac^  would  get  out  of  hand  and  the 
men  would  not  be  able  to  control  it,  and 
accidents  would  result.  They  alleged  that 
the  dray  that  did  this  particular  woik 
ought  to  be  the  middle  one  of  the  three; 
the  waggon  for  empties  would  be  the 
southernmost,  and  the  dray  to  dischaige 
the  casks  would  be  next  to  the  north. 
They  further  alleged  that  they  alwaj» 
had  used,  and  ought  to  be  able  to  use,  a 
third  waggon  or  conveyance  further  to 
the  north  containing  wine  in  cases  which 
would  be  carried  by  hand,  and  that, 
having  regard  to  that  arrangement  of 
three  vans  for  the  purpoee  of  (Uscharging 
into  their  premises,  the  particular  post 
which  the  defendants  proposed  to  erect 
would  be  so  placed  as  to  be  just  at  the 
point  where  the  slide  or  the  pulley  of  the 
dray  which  was  discharging  the  casks 
would  come,  and  that  the  position  of  the 
men  who  were  engaged  in  the  operation 
known  as  striking  the  caaks — ^that  is,  dis- 
charging the  vans  with  the  load — ^would  be 
such  that  there  might  be  danger,  because 
they  might  become  pinned  between  the 
cask  as  it  fell  and  the  post. 

Certain  communications  took  place 
between  the  plaintiffs  and  the  defendants, 
and  the  plaintiffs  suggested  that  the  lamp,, 
if  one  was  to  be  elected  in  that  positon, 
should  be  suspended  from  a  bracket  from 
the  plaintiffs'  premises,  and  they  offered 
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to  give  facilities  for  that  purpose, 
defendants,  however,  refused  to  act 
this  suggestion. 

ff.  Terrell,  K.C.,  W.  Hatfield  Green,  and 
B.  J.  M,  Chaplin,  for  the  plaintiffs.—The 
plaintiffs  are  entitled  to  the  injunction 
which  they  ask.  Where  an  Act  of  Par- 
liament authorises  a  corporation  or  under- 
takers to  do  a  particular  work,  specifying 
the  work,  such  as  the  making  of  a  rail- 
way in  a  particular  place,  then  if,  in  doing 
that  work,  a  public  or  a  private  nuisance 
is  created  no  action  will  lie  either  at  the 
suit  of  the  Attorney*  General  or  by  a 
private  individual.  If  the  Legislature 
authorises  works,  the  doing  of  which 
must  of  necessity  cause  a  nuisance  or 
private  injury,  no  action  will  lie ;  but  if 
the  Legislature  directs  works  to  be  done, 
the  doing  of  which  must  cause  a  public 
nuisance,  but  not  necessarily  a  private  in- 
juiy,  then  if  a  private  injury  is  done  an 
action  will  lie.  Here  there  is  nothing  in  the 
Metropolis  Management  Act,  1855,  s.  130, 
which  authorises  the  defendants  to  commit 
a  public  nuisance  or  to  do  anything  which 
would  interfere  with  the  plaintiffs'  private 
right.  It  is  clear  upon  the  evidence  that 
the  erection  of  the  proposed  post  would 
interfere  with  the  plaintiffs'  private  right 
to  use  the  highway  for  the  purpose  of  un- 
loading their  vans.  The  case  is  covered  by 
the  decision  in  Vernon  v.  St,  Jamee,  West- 
minster.  Vestry  [l88o].^ 

[Buckley,  J.,  referred  to  Bavrd  v. 
Tunbridge  Wells  Corporation  [l894].*] 

Astbiuy,  K.C.,  and  A,  diB,  TerreU,  for 
the  defendants. — The  defendants  have  a 
statutory  right  under  section  130  of  the 
Metropolis  Management  Act,  1855,  to 
obstruct  the  highway  by  the  erection  of 
lamp-posts,  and  the  plaintiffs  cannot  set 
up  a  private  right  to  interfere  with  them 
in  the  exerdse  of  that  statutory  right. 
It  is  not  suggested  that  the  defendants 
have  acted  mala  Jide.  The  case  is  con- 
cluded in  the  defendants'  favour  by  Gold' 
berg  <fc  Son  v,  Liverpool  Corporation 
[1900].3 

E.  TerreU,  K.C.,  in  rej^ly.—Goldberg  d: 

(1)  50  L.  J.  Ch.  81 ;  16  Ch.  D.  449. 

(2)  64  L.  J.  Q.B.  146;  [1894]  2  Q.B.  867. 
(8)  82  L.  T.  362. 


Son  V.  Liverpool  Corporation^  does  not 
apply.  The  defendants  in  that  case  had 
statutory  powers  to  construct  a  particular 
tramway  in  a  particular  street.  That 
enabled  them  to  do  all  things  ancillary 
thereto,  although  in  doing  them  they 
might  commit  a  nuisance.  The  extent  of 
the  obligation  of  a  public  body  in  such  a 
case  is  limited  to  the  exercise  of  reason- 
able skill — Hammond  v.  St.  Panera» 
Vestry  [l874],^  Hammersmith  Raikoay  v. 
Brand  [l869].^  Metropolitan  Asylums 
District  Managers  v.  HiU  [l88l]®  shews 
that  the  mere  fact  that  the  Legislature 
has  directed  a  hospital  to  be  erected,  but 
has  not  said  in  what  particular  place,  does 
not  authorise  the  commission  of  a  nuisance. 

It  is  an  actionable  nuisance  to  obstruct 
the  owner  or  occupier  of  premises  abutting 
on  a  highway  in  his  right  of  access,  and  he 
may  recover  damages  for  loss  of  custom  in 
his  business  due  to  such  cause — Fritz  v. 
Hobson  [isso].^ 

[Buckley,  J. — The  right  to  step  on  to 
the  highway  from  your  own  land  is  a 
private  right,  but  directly  you  step  on  to 
the  highway  your  user  of  the  highway  is  a 
public  right.] 

Here  the  access  to  the  plaintifftt'  ware- 
house with  goods  has  been  obstructed, 
and  that  is  an  interference  with  a  private 
right — Att.-Gen,  v.  Thames  ConservcUors 
[i862],®  Lyon  V.  Fishmongers  Co,  [i876],^ 
and  Hose  v.  Groves  [i848].*® 

Buckley,  J.,  stated  the  facts,  and  re- 
ferred to  the  suggestion  made  by  the 
plaintiffs  as  to  suspending  the  lamp  from 
a  bracket  from  their  premises,  and  con- 
tinued :  It  does  not  lie  within  my  province 
to  ascertain  whether  or  not  the  defendants 
might  reasonably  have  accepted  that  sug- 
gestion. I  can  quite  understand  that  a 
public  body  may  be  in  considerable  difficulty 
in  entertaining  a  suggestion  that  they 
should  erect  their  lights  on  the  premises 
of  adjoining  frontagers.    The  defendants 

(4)  43  L.  J.  CJ>.  167 ;  L.  K.  9  O.P.  316. 

(5)  38  L.  J.  Q.B.  265,  273;  L.  R.  4  H.L.  17U 
196. 

(6)  60  L.  J.  Q.B.  363  ;  6  App.Cas.  193. 

(7)  49  L.  J.  Ch.  321 ;  14  Oh.  D.  642. 

(8)  1  H.  Ac  M.  1,  32. 

C9)  46  L.  J.  Ch.  68 ;  1  App.  Cas.  662,  676. 
(10)  12  L.  J.  C.P.  251 ;  6  Man.  k  G.  613. 
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say  that  the  position  of  this  standard  lamp 
is  the  most  convenient — in  £su^,  the  only 
convenient  position  for  it ;  and  unless  I 
can  review,  which  I  think  I  cannot,  their 
discretion  in  that  respect,  I  do  not  think 
I  can  have  any  regard  to  whether  or  not 
the  suggestion  the  plaintiffs  made  was 
reasonable  or  not.  It  is  for  the  defendants 
to  determine  where  the  posts,  or  brackets, 
or  whatever  they  are,  are  to  be  placed. 
The  only  question  for  me  to  determine  is 
whether  the  plaintiffs  have  a  legal  right 
to  restrain  the  defendants  from  doing  that 
which  the  defendants  in  their  discretion 
«ay  is  the  proper  thing  to  do. 

The  plaintiffs'  case,  very  shortly  stated, 
is  this  :  [His  Lordship  stated  it  to  the 
effect  above  set  out,  and  continued :]  The 
plaintiffs  set  up  a  right  to  have  a  particular 
portion  of  the  highway  so  kept  as  that 
they  shall  be  in  a  position  to  exercise  an 
alleged  right  of  using  it  to  the  maximum 
-of  their  own  convenience.  It  does  not 
seem  to  me  that  they  have  any  such  right. 
It  has  been  put  forward  that  they  have 
some  private  right  here.  It  seems  to  me 
that  that  is  wrong.  The  right  which 
they  here  seek  to  exercise  is  a  right  to  use 
this  highway  which  they  enjoy  in  common 
with  ell  other  members  of  the  public. 
They  have  an  individual  interest  which 
enables  them  to  sue  without  joining  the 
Attorney-General,  in  that  they  are  per- 
sons who  by  reason  of  the  proximity  of 
their  own  premises  use  this  portion  of 
the  highway  more  than  others.  I  appre- 
hend that  a  person  who  owns  premises 
abutting  on  a  highway  does  enjoy,  as  a 
private  right,  the  right  of  stepping  from 
his  own  premises  on  to  the  highway ;  and 
if  any  obstruction  be  placed  in  his  door- 
way, or  gateway,  or,  if  it  be  a  river,  at 
the  edge  of  his  wharf,  so  as  to  prevent  him 
from  stepping  from  his  own  premises  on 
to  the  highway,  or  obtaining  access  from 
his  own  premises  to  the  highway,  that 
interference  will  be  an  interference  with 
a  private  right.  But  immediately  that  he 
has  stepped  on  to  the  highway,  and  is 
using  the  highway,  what  he  is  exercising 
is  not  a  private  right,  but  a  public  right. 
For  that  proposition  I  will  only  refer  to 
three  cases.  First,  there  is  a  passage  in 
the  judgment  of  Yice-ChanoeUor  Page- 
Wood  in  AU.'Gen,  v.  Thames  Ctmservor 


torSf^    where    the    Yice-ChanoeUor  says 
this,   which   contains    the  germ  of  the 
matter :  *'  Independently  of  the  authori- 
ties, it  appears  to  me  quite  clear,  that  the 
right  of  a  man  to  step  frx>m  his  own  land 
on  to  a  highway  is  something  quite  dif- 
ferent from  the  pubUc  right  of  using  the 
highway.     The  public  have  no  right  to 
step  on  to  the   land   of  a  private  pro- 
prietor adjoining  the  road.     And  though 
it  is  easy  to  suggest  metaphysical  diffi- 
culties when  an  attempt  is  made  to  define 
the    private  as    distinguished  from  the 
public  right,  or  to  e:^lain  how  the  one 
could  be  infringed  without  at  the  same 
time  interfering  with  the  other,  this  does 
not   alter  the  character  of  the    right." 
Then  a  little  further  on,  in  dealing  with 
the  filets  of  the  particular  case  with  which 
the  Vice-Chancellor  had  to  deal — namely, 
access  to  a  wharf — he  said  this  :  "  But,  in 
truth,  the  access  is  not  blocked  up.    The 
wharf  will  not  be  as  readily  and  easily 
approached,  and  perhaps  not  at  all  by  the 
same  route ;  but  that  is  a  mere  interrup- 
tion to  the  navigation  of  the  liver  whidi 
they  enjoy  in  common  with  the  public, 
and  not  as  part  of  their  special  right  of 
access."      There  you  have  the  two  things 
contrasted — the  right  of  stepping  from  t^ 
private  property  on  to  the  highway,  or 
from  the    highway  on    to    the  private 
property,  and  the  right  of  use  of  the  high- 
way in  proximity  to  the  private  property. 
The   one    is    a  private  right,    and   the 
other  is  a  public  right.     That  passage  in 
the  judgment  of  Yice-ChanoeUor  Page- 
Wood  was  read  and  approved  by  Lord 
Cairns  in  the  House  of  Lords  in  Lyon  v. 
Fishmongers  Go.^  and  it  was  again  re- 
ferred to  and  acted  upon  by  Mr.  Justice 
Fry  in  the  case  of  FrUz  v.  EobsonJ    I 
am    reading    from    the    head-note    in 
Att.'Gen,  v.  Thames  Conservators^^  which 
correctly,  I  think,  reproduces  the  judg- 
ment.    It  is  stated  that  it  was  there  held 
"  that  the  right  of  access  to  a  wharf  was  a 
private  right  within  [a  certain]  saving ;  but 
that  a  pier,^which  rendered  the  approach 
to  a  wharf  less  convenient  without  render- 
ing access  impossible,  was  an  interference, 
not  with  the  private  right  of  access,  but 
with  the  public  right  of  navigation  enjoyed 
by  the  wharf-owner  in  oommon  with  the 
rest  of  the  public."    It  appears  to  me 
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that  that  authority  is  precisely  in  point 
upon  the  question  which  I  have  to  con- 
sider here.  The  lamp-post  which  is  here 
set  up  near  to  the  plaintiffs'  premises  is 
an  obstruction  to  the  highway  adjoining 
these  premises,  but  it  is  no  obstruction  to 
the  private  right  of  the  plaintiffs  to  step 
from  their  own  premises  on  to  the  high- 
<way. 

Now,  that  being  the  position  of  affairs, 
'what  the  plaintiffs  are  here  complaining 
of  is  this :  They  say  the  erection  of  this 
standard  on  the  pavement  near  to  their 
premises  will  be  an  obstruction  to  the 
highway,  and  as  such  a  common-law 
nuisance.  They  are  entitled  to  complain 
of  that  as  members  of  the  public,  and  they 
are  entitled  to  sue  in  their  own  name  in 
respect  of  it,  because  they  are  individuals 
specially  affected  by  an  interference  with 
their  rights.  But  what  are  their  rights  1 
Under  the  Metropolis  Management  Act, 
1855,  s.  130,  a  statutory  duty  is  cast  upon 
the  defendants  to  cause  their  streets  to  be 
lighted,  and  the  section  provides  that  they 
for  that  purpose  "  shall  maintain,  or  set 
up  and  maintain,  a  sufficient  number  of 
lamps  in  every  such  street.''  So  that  there 
18  here  cast  upon  the  defendants  a  statu- 
tory duty  to  do  an  act  and  to  erect  in 
the  highway  lamps  (which  will  be  obstruc- 
tions) so  far  as  necessary  for  the  purpose 
of  doing  that  act.  Now  what  is  it  they 
4ire  doing)  It  is  not  suggested  for  a 
moment  that  they  are  not  acting  perfectly 
bona  Jide.  What  they  say  is  this,  and  it 
•commends  itself  to  one's  common  sense  if 
one  had  to  consider  it :  Directly  a  fixed 
obstruction  is  put  up  the  cardinal  question 
is,  how  fer  is  that  obstruction  from  the 
next  fixed  obstruction  ?  The  greater  or 
less  proximity  of  two  fixed  points  will 
to  a  greater  or  less  extent  increase  the 
difficulty  of  circulation.  They  say  this 
particular  fixed  point  is  at  a  greater 
distance  than  any  other  situation  which 
can  be  taken  from  another  fixed  point. 
If  the  lamp  is  put  in  the  middle  of  Craven 
Passage  at  the  edge  of  the  kerb  or  pave- 
ment, it  is  at  a  greater  distance  from  the 
plaintiff'  premises  and  at  a  greater  dis- 
tance from  the  next  adjoining  premises 
to  the  north  than  if  placed  anywhere  else. 
That  is  the  best  place  to  put  it.  Then, 
also,  this  has  to  be  considered — that  if  you 


put  it  rather  more  to  the  north  or  south, 
that  is  not  immediately  opposite  Craven 
Passage — it  would  cast  a  shadow  down 
the  passage.     The   duty  of  lighting  the 
passage  is  not  cast  upon  the  defendants, 
but  on  the   railway  company;    but  the 
defendants  might  very  well  regard  the  &ot 
that  if  they  put  their  lamp  at  the  side  it 
would  cast  a  shadow  down  the  passage. 
They  are  selecting  a  position,  therefore, 
which  they,  in  their  discretion,  think  is 
the  best  for  the  convenience  of  the  public. 
Now  what  is  the  plaintiffs'  right  in  this 
respect?    Their  right  is  so  to  use  this 
portion  of  the   highway  for  loading   or 
unloading  their  goods  as  to  enjoy  the 
highway  reasonably  in  common  with  other 
members  of  the  public  entitled  to  its  use. 
The  highway  is  a  thing  which  under  the 
statute  is  to    be,  among    other  things, 
lighted,  and  lighted  if  necessary  by  fixed 
obstructions  placed  in  the  highway  ;  and 
it  appears  to  me  that  the  plaintiffs'  right 
in  respect  of  the  highway  is  to  enjoy  that 
reasonably  with  all  other  members  of  the 
public,  and  that  they  cannot  set  up  an 
individual  interest  in  the  right  to  use 
the  highway  in  common  with  other  mem- 
bers of  the  public  against  the  reasonable 
use  by  the  defendants  of  the  statutory 
authority  given  to  them  to  obstruct  the 
highway  by  lamp-posts  where  they  think 
it  necessary.     I  agree  that  the  local  autho- 
rity must  not  so  use  their  power  as  to 
commit  a  nuisance.  They  ought  to  use  it  so 
as  to  benefit  all  the  members  of  the  public, 
whom  they  have  to  consider  reasonably 
according  to  the  best  of  their  judgment, 
and  I  think  that  they  may,  for  the  benefit 
of  all,  affect,  to  some  extent,  the  con- 
venience of  one.     Now  that  is  the  most 
the  plaintiffs  can  say  that  the  defendants 
are  doing.     Of  course  it  is  obvious  that  to 
place  a  post  in  this  particular  position  will 
pro  tanto  affect  the  elasticity  of  the  plain- 
tiffs' operations  in  discharging  their  goods, 
but  that  is  all  that  it  can  be  said  it  does. 
[His  Lordship  then  reviewed  the  evidence, 
and  came  to  the  conclusion  that  the  erec- 
tion of  the  post  in  the  place  the  defen- 
dants proposed  was  in  no  reasonable  sense 
an  obstruction  to  the  plaintiff  in  doing 
that  which  they  sought  to  do  in  respect 
of  discharging  at   the  entrance  to  this 
passage,  and  continued :]  It  seems  to  me 
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therefore,  both  on  the  law  and  on  the 
facts,  the  plaintifis  fail ;  and  although  I 
regret  they  did  not  come  to  some  arrange- 
ment as  to  what  was  really  a  trifling 
matter,  without  this  action  ever  having 
been  brought  into  Court,  still,  as  I  am 
here  simply  to  try  the  legal  right  and  the 
plaintiffs  fail,  I  must  dismiss  the  action 
with  costs,  to  be  taxed  as  between  solicitor 
and  client  under  the  Public  Authorities 
Protection  Act,  1893. 


Solicitors— Dale, Newman  &  Hood,  for  plaintiffs ; 
Fladgate  &,  Co.,  for  defendants. 

[Reported  by  W.  Irimey  Cooky  Esq., 
Barrister-at-Lare. 


EjBKSWICH,  J.  ^  MOBTQAGE  INSURANCE  COB- 
1901.  I     POBATION     V,      CANADIAN 

May  21.      ^   agbicultubal  coal  and 
June  13.     J    coiiONiSATioN  co. 

Company — Debenture-holdera^  Action — 
Solicitor — Costa  —  Taxation — Joint  and 
Severed  Retainer — Company  and  Trustees 
for  Debenture-holders  Represented  by  Sams 
Solicitor— FuU  Set  of  Costs. 

Jn  a  debenture-holders*  action  cohere  the 
same  solicitor  appeared  for  the  d^/eiidant 
company  and  for  two  sets  of  trustees  for 
debenture- holders,  and  where  the  funds 
were  insufficient  to  pay  the  first  mortgage 
debentures  in  fully  a  direction  was  given  by 
the  Court  to  the  Taxing  Master  that,  in 
taxing  the  costs  of  the  defendants  (other 
than  the  defendant  company),  he  should 
allow  the  trustee  defendants  a  full  set  of 
costs,  except  as  regarded  any  separate  costs 
of  the  defendant  company. 

Action  brought  by  the  plaintiffs,  who 
were  holders  of  first  mortgage  delientures 
of  the  defendant  company,  and  who  fined 
on  behalf  of  themselves  and  all  other 
holders  of  the  same  class,  to  enforce  their 
security.  The  defendant4s  were,  in  the 
first  instance,  the  Canadian  Agricultural 
Coal  and  Colonisation  Co.  alone.  Subse- 
quently Sir  Henry  Seymour  King,  Charles 


William  Trotter,  and  Jasper  Myers 
Richardson,  were  added  as  defendants,  as 
the  trofrtees  for  the  first  and  second  mort- 
gage debenture-holders.  There  were  not 
two  separate  bodies  of  trustees,  the  de- 
fendants Sir  H.  S.  King  and  C.  W. 
Trotter  being  trustees  for  the  first  mort- 
gage debenture-holders,  and  Sir  H.  S.  King 
and  J.  M.  Richardson  for  the  second  mort- 
gage debenture- holders.  Some  costs  were 
incurred  in  connection  with  an  application 
for  a  receiver  before  the  defendant  trustees 
were  added. 

Judgment  was  given  in  the  action  on 
July  31,  1897,  and  on  May  15,  1900,  the 
Master  made  his  certificate,  from  which 
it  appeared  that  the  available  funds  of  the 
company  were  insufficient  to  pay  the  first 
mortgage  debentures  in  full. 

On  June  29,  1900,  an  order  on  the 
further  consideration  of  the  action  was 
made,  by  which  it  was  ordered  *'  that  it 
be  referred  to  the  Taxing  Master  to  tax 
the  costs  of  the  plaintiffs  and  defendants, 
other  than  the  defendant  company,  of  this 
action."  The  order  further  provided  that 
the  residue  of  the  funds  to  be  dealt  with, 
after  payment  of  the  costs,  should  he 
apportioned  amongst  the  first  mortgage 
debenture- holders  named  in  the  schedule 
to  the  Master*s  certificate,  rateably,  in 
proportion  to  the  amounts  certified  to  be 
due  to  them. 

The  Taxing  Master  taxed  the  bill  upoQ 
the  principle  laid  down  in  Ford,  Ex  parte ; 
Colquhoun,  in  re  [1854],^  and  disaliowed 
one  third  part  of  the  profit-costs  of  the 
bill  of  Mr.  H.  F.  Pollock,  who  was  the 
solicitor  on  the  record  for  all  the  defen- 
dants, considering  that  this  amount  repre- 
sented Mr.  Pollock*s  share  as  appearing 
for  the  defendant  company.  Mr.  H.  F. 
Pollock  applied  to  the  Maoter  in  cham- 
bers to  have  his  full  cosU,and  the  Master 
sent  the  matter  to  the  Judge  in  chambeis, 
who  desired  it  to  be  argued  in  Court. 

In  his  affidavit  filed  on  March  29, 
1901,  Mr.  Pollock  stated  that  his  firm,  in 
the  first  instance,  appeared  for  the  de- 
fendant oompatiy,  and  when  the  writ  was 
amended  by  adding  as  defendants  the 
trustees  of  the  first  and  second  mortgage 
debenture-holders,  in  order  to  save  the 

(1)  23  L.  J.  Ch.  S16  ;  6  De  G.  M.  S:  G.  35. 


Digitized  by 


Google 


ToL.  70.] 


CHANCERY  DIVISION. 


685 


Mortgage  Insurance  Corporation  v.  Canadian  Agricultural  Coal  Ac.  Co. 


expense  of  a  separate  representation,  he 
-was  instructed  to  represent  the  trustee  de- 
fendants jointly  and  severally  with  the 
company.  He  also  suhmitted  in  his 
a£Bidavit  that  the  trustee  defend<ints  were 
entitled  to  an  indemnity  out  of  the  estate 
for  all  the  costs  for  which  they  were 
Kahle.  Mr.  H.  F.  Pollock  had  since  died. 
Application  was  now  made  by  motion, 
on  behalf  of  the  trustee  defendants,  that 
the  order  on  further  consideration  might 
be  amended  by  adding  a  direction  that  the 
trustees  for  debenture-holders  should  have 
a  full  set  of  costs  allowed  to  them. 

Whinney,  for  the  application  —  In 
WcUaan  v.  Row  [i874]  *  some  remarkn  were 
made  by  Vice-Chancellor  Hall  on  the  case 
of  Colquhoun^  In  re}  But,  no  doubt,  in 
Smiih  V.  Dale  [l88l V  WoUson  v.  Roto  ^  was 
dissented  from.  The  solicitor  in  the 
present  case  is  entitled  to  his  full  costs, 
there  being  a  joint  and  several  retainer — 
Furlong  v.  SoaUan  [l875]  *  and  Cordery 
on  Solicitors  (3rd  ed.),  p.  75. 

George  Lawrence,  for  the  plaintiffs. — In 
McEvjan  v.  Crombie  [l888j  *  North,  J., 
considered  the  decisions  in  Watson  v. 
Row  ^  and  Smith  v.  Dale.^  The  plaintiffs 
do  not  actively  oppose  the  application,  and 
desire  only  to  be  protected  as  to  their 
coets. 

June  13. — Kbkewich,  J.,  delivered  a 
written  judgment,  in  which,  after  stating 
the  facts,  he  proceeded  as  follows:  On 
that  part  of  the  order  on  further  con- 
sideration which  deals  with  the  payment 
of  costs,  a  question  has  arisen  which  is  one 
of  some  general  importance,  because 
actions  of  this  character,  and  with  the 
like  result,  are  of  frequent  occurrence. 
The  order  on  further  consideration  re- 
ferred it  to  the  Taxing  Master  to  tax 
*^  the  costs  of  the  plaintiffs  and  defen- 
dants, other  than  the  defendant  company,'' 
and  directed  the  taxed  costs  to  be  paid. 
It  properly  excluded  the  defendant  com- 
pany's costs;  but  the  same  solicitor 
appeared  for  the  defendant  company  and 
the  two  sets  of  trustees,  and  he  claims  to 

(2)  43  L.  J.  Ch.  GGl ;  L.  R.  18  Bq.  680. 

(3)  BO  L.  J.  Ch.  352 ;  18  Ch.  D.  516. 

(4)  9  Ir.  Rep.  Uq.  202. 

(5)  53  L.  J.  Ch.  21 ;  25  Cb.  D.  175. 


be  paid  his  full  costs,  notwithstanding 
that  one  of  his  clients  gets  none.  The 
Taxing  Master  proceeded  to  tax  the  bill 
on  the  principle  established  by  Colqu- 
houn,  In  re,'  and  there  can  be  no  question 
but  that  in  so  doing  he  was  perfectly 
right ;  and  indeed  this  is  admitted  by  the 
application  now  under  consideration  for  an 
alteration  of  the  order  by  a  direction 
which  will  give  the  solicitor  his  full  costs. 
That  application  is  made  pending  the 
taxation  with  a  view  of  setting  the  matter 
right  at  an  early  stage,  and  avoiding 
useless  expenses.  Indeed,  it  is  obvious, 
from  what  I  have  already  said,  that  if  the 
taxation  had  proceeded  to  certificate,  and 
had  been  followed  by  a  summons  to  review, 
that  summons  must  have  failed.  The 
course  adopted,  therefore,  is  convenient. 

It  has  been  endeavoured  to  base  the 
application  on  the  ground  that  the  re- 
tainer by  the  trustees  of  the  solicitor  was 
joint  and  several,  and  that  they  are 
therefore  liable  for  the  costs  of  all  the 
defendants,  and  that  consequently  all  the 
costs  ought  to  be  paid  out  of  the  fund. 
This  ground  is  put  forward  in  an  affidavit 
by  the  late  Mr.  H.  F.  Pollock,  who  acted 
as  the  solicitor  for  the  defendants.  His 
death  has  unfortunately  rendered  it  im- 
possible to  ascertain  what  actually  took 
place  when  he  was  instructed,  and  I  am 
obliged  to  take  his  affidavit  for  what  it  is 
worth,  without  further  explanation.  It 
renders  little,  if  any,  assistance  in  deter- 
mining what  was  the  bargain  between  him 
and  his  clients  the  trustees.  He,  indeed, 
pays  he  was  instructed  by  tbe  company  and 
the  trustees  to  act  for  them  jointly  and 
severally,  and  he  states  that  the  retainer 
was  a  joint  and  several  one,  and  that  the 
defendants  are  jointly  and  severally  liable 
for  the  costs  of  the  action.  It  is,  I  think, 
impossible  to  arrive  at  this  conclusion 
from  the  general  statement  made  in  tho 
affidavit.  The  effect  of  such  a  retainer  as 
Mr.  Pollock  describes  was  discussed  by 
Vice-Chancellor  Bacon  in  Alien,.  In  re  ; 
Dames  v.  Ohatwood  [l87»].^  And  towards 
the  conclusion  of  his  judgment  in  that 
case  the  Yice-Chanoellor  sums  up  the 
position  thus :  "  It  is  a  joint  retainer  to  this 
extent.    *  We  together  undertake  to  pay 

(6)  48  L.  J.  Ch.  358 ;  11  Ch  D.  244. 


Digitized  by 


Google 


686 


CHANCBBY  DIVISION. 


[1901 


Mortgage  Insurance  Corporation  v.  Canadian  Agricultural  Coal  &c.  Go. 


you,  but  not  that  any  one  of  us  will 
pay  you  all  ;  we  jointly  contract 
with  you  and  with  ourselves  that  we 
will  pay  you  the  whole  amount  of  your 
oharges/  "  In  this  particular  case  there 
is  the  further  difficulty  that,  in  the  first 
instance,  the  company  were  the  only  de- 
fendants, and  Mr.  Pollock  was  retained  by 
the  company  before  the  trustees  were 
added  ;  and  it  would  be  strange  if,  when 
the  trustees  were  added,  they  gave  a 
retainer  making  them  liable  jointly  in  the 
sense  contended  for — that  is,  liable  not 
only  for  their  own  costs,  but  also  for  those 
of  the  company.  Mr.  Pollock,  in  his 
affidavit,  endeavours  to  get  over  this  by 
saying  that  when  the  trustees  were  added 
as  defendants  he  was  instructed  to  repre- 
sent them  jointly  and  severally  with  the 
company;  but,  apart  from  the  decision 
in  AUeriy  In  re,^  I  could  not  attribute 
the  effect  contended  for  to  such  retainer, 
and  AUeriy  In  re^^  is  conclusive  against 
it. 

There  is,  however,  another  ground 
which  is  mentioned  in  Mr.  Pollock's  affi- 
davit, and  which  deserves  consideration. 
It  is  said  that  the  trustees  are  entitled,  as 
such,  to  an  indemnity  out  of  the  estate 
for  the  costs  for  which  they  are  liable. 
The  principle  is  sound,  but  requires  some 
care  in  application.  The  trustees  for  the 
second  mortgage  debenture-holders  have 
no  estate,  the  funds  being,  as  already 
mentioned,  insufficient  to  pay  the  first 
mortgage  debenture- holders,  and,  as  re- 
gards ^em,  therefore,  the  indemnity  is 
worth  nothing.  But,  as  stated  above, 
there  are  two  separate  bodies  of  trustees, 
and  all  the  trustees  have  appeared  to- 
gether, so  that  the  costs  incurred  by  them 
are  really  the  costs  of  the  trustees  for  the 
first  mortgage  debenture-holders.  In  other 
words,  if  the  latter  are  entitled  to  an 
indemnity  for  all  the  costs  for  which  they 
are  liable,  there  will  remain  no  costs  to  be 
paid  by  the  trustees  of  the  second  mort- 
gage debenture-holders.  It  does  not 
follow  that  the  solicitor  will  thus  be  paid 
in  full  all  the  costs  of  all  the  defendants, 
and  he  ought  not  to  be  paid  out  of  the 
funds  any  costs  for  which  the  company 
are,  but  the  trustees  are  not,  liable.  If 
the  action  had  been  constituted  as  it  now 
is  in  the  first  instance,  and  the  trustees 


had  originally  been  made  defendants, 
these  costs  would  have  been  trifling. 
This  I  say  on  the  authority  of  the  Taxing 
Master,  whom  I  have  consulted  and  who 
has  the  bill  before  him.  It  happens,  how- 
ever, that  a  motion  for  a  receiver  was 
made  before  the  trustees  were  added  as 
defendants.  They  were  added  before  the 
order  appointing  a  receiver  was  drawn 
up,  and  probably  because  the  necessity  of 
adding  them  was  discovered  when  the 
motion  was  made;  but  some  costs  mnst 
have  been  incurred  on  behalf  of  the  com- 
pany before  this  was  done,  and  for  thoee 
costs  the  trustees  cannot  be  liable.  To 
such  costs,  therefore,  their  right  of  in- 
demnity cannot  extend,  and  these,  to- 
gether with  any  other  separate  costs  of 
the  company,  must  be  left  unprovided 
for. 

Subject  to  the  exception  just  noticed,  I 
think  it  right  that  in  a  case  like  this,  where 
the  company  and  the  trustees  for  deben- 
ture-holders appear  by  the  same  solicitor, 
all  the  costs  of  the  defendants  should  be 
paid  out  of  the  funds  before  distribution 
between  the  debenture-holders,  not  be- 
cause the  company  can  claim  costs,  which 
they  cannot,  but  because  the  costs  musti 
subject  to  that  exception,  be  treated  as 
incurred  on  behalf  of  the  trustees.  If  the 
company  and  the  trustees  appear  by  sepa- 
rate solicitors,  the  costs  of  the  trustees^ 
would  be  substantially  the  same  as  here, 
where  the  solicitor  appears  for  both. 
Where  debentures  are  protected  by  a 
covering  deed,  the  trustees  of  that  deed 
are  necessary  parties,  and  they  can,  and 
often  do,  render  the  Court  useful  assist- 
ance. It  is  not  desirable  to  discourage 
them  by  making  difficulties  about  the  pay- 
ment of  their  costs,  and  there  is  no  advan- 
tage in  driving  them  to  instruct  a  solicitor 
separate  from  that  of  the  company,  who 
presumably  is  possessed  of  iuformafcion 
and  has  the  means  of  getting  it.  The 
company  is  little  more  than  a  nominal 
defendant  in  such  actions. 

I  have  consulted  with  the  Taxing 
Master,  and  have  asked  him  to  consider 
what  words  would  be  apt  to  give  the 
trustees  the  costs  to  which  I  hold  them 
to  be  entitled.  He  has  been  good  enough 
to  do  this,  and  submit  the  language  to 
some  of  lus  colleagues,  so  as  to  secure  a 


Digitized  by 


Google 


Vol.  70.] 


CHANCERY  DIVISION. 


68T 


MoRTaAGB  Insurance  Corporation  v.  Canadian  Agricultural  Coal  Ac.  Co. 


settled  practice,  which  is  of  importance 
in  all  proceedings,  and  especially  in  the 
matter  of  costs.  I  am  afraid  that  the 
introduction  of  this  language  cannot  he 
effected  by  a  verbal  amendment  of  the 
order  on  further  consideration,  and  that 
there  must  be  a  new  order.  That  is  to 
be  deprecated  as  causing  further  expense, 
but  it  is  justified  by  the  advantage  of 
definite  instructions  expressed  in  clear 
terms.  The  order  will  be  that  in  taxing 
the  costs  of  the  defendants  other  than  the 
company,  under  the  order  on  further  con- 
sideration (which  are  to  include  the  costs 
of  the  present  order),  the  Taxing  Master 
is  to  allow  to  the  said  defendants  a  full  set 
of  costs,  notwithstanding  that  the  said 
defendants  and  the  defendant  company 
have  appeared  by  the  same  solicitor.^ 


Solicitors— F.  Stuttaford ;  Baker,  Blaker  & 
Hawes. 

[ReporUd  by  O.  Maccm,  JSsq., 
Barnster-at-Law, 


(7)  The  Older  made  xtpon  reading  the  order 
dated  Jxine  29,  1900,  and  the  affidavit  of  H.  F. 
Pollock,  filed  March  29, 1901,  was  as  follows  : 

"  This  CJourt  doth  order  that  in  taxing  the 
costs  directed  to  be  taxed  by  the  said  order, 
the  Taxing  Master  do  include  in  the  costs  of  the 
defendants,  the  said  Sir  Henry  Seymonr  King, 
Charles  William  Trotter,  and  Jasper  Myers 
Bichardson,  a  full  set  of  costs,  except  as  regards 
any  separate  costs  of  the  defendant  company. 
And  it  is  ordered  that  the  costs  of  the  defen- 
dants, the  said  Sir  Henry  Seymonr  King, 
Charles  William  Trotter,  and  Jasper  Myers 
Bichardson,  and  of  the  plaintiffs  of  this  motion 
be  also  taxed  by  the  Taxing  Master  and  be 
induded  in  the  Certificate  of  Taxation  to  be 
made  under  the  said  order  dated  the  29th  June 
1900. 

*'And  it  is  ordered  that  the  said  costs, 
when  taxed,  be  paid  in  like  manner  as  the  costs 
directed  by  the  said  order  were  directed  to  be 
paid.*' 


HAND 


BLOW. 


[IN  THE   CHANCEBY  DIVISION   AND   IN 

THE  COUBT   OF  APPEAL.] 
Stiblino,  J.v 

1900.         ^ 

June  13,  14. 
ElGBY,  L.J. 
Collins,  L.  J. 
EOHEB,  L.J. 
1901. 
June  27. 

Receiver  —  Dehentnire-holdei^^  Action  — 
Appointment  by  Court — Leaseholds  Sub- 
demised  to  Trustees  of  Trust  Deed — Posses- 
sion by  Receiver — RerU  and  Covenants — 
Claim  by  Landlord  to  be  Raid  out  of 
Assets, 

Where,  in  an  auction  by  Tnorigagees  or 
deibenture-holders  to  enforce  their  security 
{including  leasehold  property  mortgaged  by 
su^-demise),  a  recei/ver  has  been  appointed 
who  enters  into  poseession  of  the  mortgaged 
property^  the  Court  vnll  not  order  the 
receiver  to  pay  out  of  the  assets  in  hishamds 
remit  or  moneys  payable  in  respect  of 
breaches  of  covenant  which  neither  the 
mortgagees  nor  the  receiver  cure  liable  at  law 
or  in  equity  to  2xxy  to  the  head  landlord.  The 
mere  fact  that  the  head  landlord^  owing  to 
the  appointment  of  a  receiver,  cannot  re- 
enter or  distrain  without  first  obtaining 
leaive  from  the  Court,  is  not  sufficient  to- 
raise  such  an  equity  in  his  favour. 

By  a  tmst  deed  to  secure  the  mortgage 
deb^tures  of  a  company,  called  Owen 
Jones,  Lim.,  certain  leasehold  bouses 
Nos.  116,  118, 120,  122,  and  124  Edgware 
Boad  were  purported  to  be  leased  by  way 
of  sub-demise  to  the  trustees  by  the  com- 
pany. It  was  doubtful  whether  that 
sub-demise  was  e£fectual  by  reason  of  a 
mistake  witb  reference  to  the  original 
lease  under  wbicb  the  property  was  held, 
but  it  was  admitted  that  the  trustees  of 
tbe  debenture  deed  were  not  assignees  of 
tbe  lease  under  which  tbe  company  beld^ 
but  that  at  most  they  were  sub-lessees. 

By  the  original  lease  an  annual  rent 
was  payable  in  advance  on  the  usual 
quarter  days.  The  original  lease  also  con- 
tained covenants  to  keep  and  deliver  up 
tbe  premises  in  proper  repair,  and  a  con- 
dition of  re-entry  on  breach  of  covenants. 
The  present  action  was  commenced  by  the 
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debenture-holders  to  enforce  their  securiby, 
and  on  August  29,  1899,  an  order  was 
made  in  the  action  appointing  a  receiver 
and  manager,  who  entered  into  possession 
of  the  leasehold  houses  on  behalf  of  the 
debenture- holders.  In  February,  1900, 
the  landlord  served  notice  on  the 
receiver  to  put  the  property  into  repair, 
which  had  not  been  complied  with. 

On  March  24,  1900,  the  receiver,  it 
was  alleged,  removed  all  the  chattels 
of  the  defendant  company  from  the  pre- 
mises. The  receiver  had  paid  the  rent 
up  to  March  25, 1900,  but  he  did  not  pay 
the  rent  which  fell  due  on  March  25, 
1900,  nor  did  he  deliver  up  possession  to 
the  landlord.  On  March  29,  1900,  the 
landlord  took  out  a  summons  asking  that 
lie  might  be  at  liberty  to  distrain  for  the 
rent  which  had  become  due.  On  April  25, 
1900,  that  summons  was  amended  by 
asking  that,  in  default  of  sufficient  distress 
being  found  or  non-payment  of  the  rent 
and  costs,  the  applicant  might  be  at  liberty 
to  enter  upon  the  premises  and  determine 
the  lease,  and,  in  the  latter  alternative, 
that  the  receiver  might  be  ordered  to  pay  to 
the  applicant  a  sum  calculated  at  the  rate 
of  the  annual  rent  for  use  and  occupation 
by  the  receiver  and  manager  from 
March  25, 1900,  to  the  date  of  determina- 
tion, together  with  such  sum  as  might  be 
due  for  dilapidations  under  the  covenant 
in  that  behalf  to  the  date  of  re-entry. 

On  May  7,  1900,  the  Master  in  cham- 
bers gave  leave  to  the  applicant  to  re-enter 
and  determine  the  lease,  and  on  May  9 
following  the  landlord  actually  re-entered 
and  put  an  end  to  the  lease. 

The  other  part  of  the  summons  was 
adjourned  into  Court. 

Upjohn,  Q.C.,  and  P.  F.  Wheeler^  for 
the  applicant. — The  principle  upon  which 
the  Court  acts  is  stated  in  Oak  Pits  Col- 
liery Co,,  In  re;  EyUyrCa  Claim  [1882],* 
and  is  based  upon  the  maxim  Qu%  seniit 
commodum  tentire  debet  et  ontu.  This  is 
a  proper  payment  in  respect  of  the  user 
of  the  property — Lundy  Oranite  Co.,  In 
re;  Heaven,  ex  parte  [i87i].*  The  prin- 
ciple applies  to  the  case  of  receivers — 

(1)  61  L,  J.  Ch.  768 ;  21  Ch.  D.  322. 

(2)  40  L.  J.  Ch.  688 ;  L.  R.  6  Ch.  462. 


Neate  v.  Pink  [i85i]  ^  and  Bal/e  v.  Blake 
[l86o].^ 

[Stibuno,  J.,  referred  to  BroeUdHodi 
V.  Boat  London  Railway  [l879],^  where  it 
was  held  that  persons  not  parties  to  the 
suit  cannot  apply  in  a  summary  way  to 
have  a  claim  against  a  receiver  enforced 
against  property  out  of  which  he  is  entitled 
to  be  indemnified.] 

That  rule  has  certainly  not  been  observed 
in  practice.  The  Court  exacts  a  higher 
standard  of  conduct  from  its  officers  thaa 
from  individuals  —  James,  Ex  park; 
Condon,  in  re  [i874],®  and  Comae,  In  re; 
Simmonds,  ex  parte  [l885].' 

MarteUi,  for  the  debenture-holders.— 
The  receiver  is  not  the  representative 
of  the  tenant,  but  of  the  tenant's  mort- 
gagee— Ramage  v.  Womaek  [i899].^  That 
fact  distinguishes  the  present  case  from 
those  cited  for  the  applicant. 

[Stibuno,  J.,  referred  to  Cox  v. 
Bishop  [1857].»] 

The  present  application  is  an  attempt 
to  pay  one  man's  debt  out  of  another 
man's  property.  There  is  no  case  which 
sanctions  such  a  proceeding,  even  where 
the  Court  is  dealing  with  one  of  its 
officers. 

Upjohn,  Q,C.,  in  reply,  referred  to 
Jacobs  V.  Van  Boalen;  Roberts,  Ex  parU 
[l889].l® 

Stibling,  J.,  after  stating  the  iuM  to 
the  efifect  before  stated,  continued  :  Both 
claims  seem  to  me  to  stand  on  the  same 
footing.  It  is  quite  dear,  and  it  is  ad- 
mitted by  and  on  behalf  of  the  applicant, 
that  if  the  trustees  had  been  in  po^e6si(m 
themselves,  as  the  receiver  was  in  fact, 
there  would  have  been  no  liability  on 
their  part  at  law  or  in  equity  to  make 
either  of  these  payments.  There  is  at 
law  neither  privity  of  estate  nor  privity 
of  contract  between  the  landlord  and 
these  trustees,  and  the  cases  in  equity  are 
equally  strong.    They  are  referred  to  in 

(3)  21  L.  J.  Ch.  574;  3  Mao.  &  Q.  476. 
Before  Shadwell.  V.C.  [i846],  16  Sim.  450. 

(4)  1  Ir.  Ch.  Rep.  366. 

(6)  48  L.  J.  Ch.  729  ;  12  Ch.  D.  839. 

(6)  43  L.  J.  Bk.  107 ;  L.  B.  9  Ch.  609. 

(7)  66  L.  J.  Q.B.  74 ;  16  Q.B.  D.  808. 

(8)  69  L.  J.  Q.B.  40 ;  [1900]  1  Q.B.  116. 

(9)  26  L.  J.  Ch.  389 ;  8  De  G.  M.  &  G.  815. 
(10)  84  Sol.  J.  97. 
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the  recent  case  of  Ramage  v.  Womack  ^ ; 
the  leadmg  case  on  this  branch  of  the  law 
being  Cox  v.  Bishop,^  That  being  so  if 
the  trustees  had  gone  into  possession  and 
had  discharged  their  duties  as  trustees, 
why  is  the  receiver  under  any  greater 
liability  1  There  is,  apart  from  his  posi- 
tion as  an  officer  of  the  Court,  nothing 
which  should  impose  any  greater  liability 
upon  him.  But  it  is  said  that  the  Court, 
finding  its  officer  in  possession,  will  compel 
him  to  do  what  is  right,  honest,  and 
honourable  in  the  execution  of  his  duties 
as  officer  of  the  Court,  and  it  is  said  that 
it  would  not  be  right,  honest,  and  honour- 
able if  the  Court  were  to  abstain  from 
enforcing  payment  of  these  sums,  the  re- 
ceiver having  been  in  possession  as  officer 
of  the  Court,  and  having  abstained  from 
delivering  up  possession  with  a  view,  it  is 
said,  to  realise  these  securities  for  the 
creditor  debenture- holders.  Now  I  have 
a  difficulty  in  the  abstract  in  acceding  to 
that  proposition.  The  law  of  landlord 
and  tenant  is  perfectly  clear.  A  landlord 
lessor  makes  a  demise  to  a  lessee  upon 
certain  terms ;  the  lessee  makes  an  under- 
lease to  a  sub-lessee  upon  other  terms; 
there  is  nothing  dishonest  or  dishonour- 
able in  the  sub-lessee  entering  upon  the 
property  upon  the  terms  which  are  con- 
tained in  the  sub-lease,  and  as  between 
him  and  his  immediate  lessor  he  is  entitled 
to  remain  there  so  long  as  he  complies 
with  the  terms  of  his  lease.  If  the  terms 
of  the  sub- lease  are  less  onerous  or  differ 
from  those  contained  in  the  head- lease, 
then  diffi[culties  will  no  doubt  arise.  But 
there  is  no  legal  obligation  on  the  under- 
lessee  to  perform  the  obligations  in  the 
superior  lease,  apart  from  this,  that  if  he 
fails  to  perform  them  he  may  find  his  sub- 
lease brought  summarily  to  an  end.  If, 
for  example,  the  sub-lessor  fails  to  pay 
the  rent  which  is  due  to  the  superior 
landlord,  the  sub-lessee  may  find  his  goods 
distrained  upon  by  the  superior  lessor. 
If  the  sub-lessee  fiiils  to  observe  the  cove- 
nants or  stipulations  in  the  head- lease  in 
such  a  way  that  a  power  of  re  entry 
arises,  then  the  sub-lessee  may  find  him- 
self ejected.  But  beyond  that  there  is  no 
obligation — no  legal  obligation  certainly — 
and  I  can  see  nothing  contrary  to  honour 
and  right,  in  the  sub-lessee  remaining  in 
Vol.  70.-CHANC. 


possession  on  the  terms  arranged  between 
him  and  the  sub- lessor.  It  would  seem 
to  me,  therefore,  that  there  is  no  reason 
why  an  order  should  be  made  against  the 
receiver  on  general  principles. 

But  it  is  said  that  the  Court  has  in 
certain  cases  laid  down  the  rule  that, 
under  circumstances  such  as  exist  in  the 
present  case,  there  is  an  honourable 
obligation  which  the  Court  will  see 
carried  out.  The  first  class  of  cases  are 
those  in  which  there  has  been  a  Uquida- 
tion  of  a  company  and  part  of  the  pro- 
perty of  the  company  was  a  leasehold, 
and  the  liquidator  for  the  purpose  of 
carrying  out  his  duties  as  liquidator  con- 
tinues in  occupation.  The  law  on  that 
is  stated  by  Lord  Lindley  (then  Lord 
Justice  Lindley,  and  a  member  of  the 
Court  of  Appeal)  in  Oak  Fits  CoUUry  Co., 
In  re.^  What  he  says  is  this  :  "  When 
the  liquidator  retains  the  property  for 
the  purpose  of  advantageously  disposing 
of  it,  or  when  he  continues  to  use  it,  the 
rent  of  it  ought  to  be  regarded  as  a  debt 
contracted  for  the  purpose  of  winding  up 
the  company,  and  ought  to  be  paid  in 
full  hke  any  other  debt  or  expense  pro- 
perly incurred  by  the  liquidator  for  the 
same  purpose,  and  in  such  a  case  it 
appears  to  us  that  the  rent  for  the  whole 
period  during  which  the  property  is  so 
retained  or  used  ought  to  be  paid  in  full 
without  reference  to  the  amount  which 
could  be  realised  by  a  distress."  That  is 
the  rule  which  has  been  laid  down  with 
reference  to  property  of  which  the  com- 
pany is  lessee.  The  landlord  ought  to  be 
paid  by  the  company  on  whose  behalf  the 
liquidator  is  acting.  But  here  I  am  not 
winding  up  the  company  which  has  issued 
these  debentures.  I  am  only  assisting 
the  debenture-holders  who  stand  in  the 
position  of  equitable  mortgagees  to  their 
rights,  and  it  does  not  seem  to  me  that 
that  case  is  precisely  in  point,  or  that  it 
lays  down  a  general  principle  which 
applies  to  all  cases  in  which  a  receiver  or 
officer  of  the  Court  may  find  himself  in 
possession  of  leasehold  property  under 
conditions  which  do  not  place  him  under 
a  direct  legal  obligation  to  the  superior 
landlord. 

The  cases  which  approach  more  neariy 
are  one  or  two  which  have  been  decided 
8A 
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with  reference  to  the  position  of  re- 
ceivers. In  an  Irish  case  of  Balfe  v. 
BlakCj*  which  was  apparently  an  ad- 
ministration action,  a  receiver  had  berai 
appointed,  and  he  had  for  several  years 
duly  paid  to  the  head  landlord  the  head 
rent  subject  to  which  the  defendant  held 
the  lands  in  question.  The  rent  was  paid 
up  to  May  1,  1848,  but  subsequently  was 
allowed  to  fall  into  arrear.  On  Novem- 
ber 1, 1849,  there  became  due  one  anda-half 
year's  rent,  and  on  December  20  following 
the  landlord  obtained  the  leave  of  the 
Ck>urt  to  proceed  as  he  might  be  advised 
against  the  lands.  He  accordingly  brought 
an  ejectment  and  recovered  possession, 
and  then  the  report  states  this :  "  During 
the  period  intervening  between  the  1st  of 
May  1848  and  the  day  of  the  execution 
of  the  hc^)ere^  the  receiver  (who  filled  that 
office  over  other  lands  in  the  cause)  had 
received  from  the  sub-tenant  of  the  lands 
of  Blindwell  sums  of  money  on  account 
of  their  rents  considerably  exceeding 
the  amount  due  for  head  rent.  The 
monies  so  received,  instead  of  being 
applied  by  him  in  discharge  of  the  head 
rent,  had  been  wholly  expended  by  him 
under  an  order  of  the  Court  in  this 
cause,  bearing  date  the  17th  of  June 
1844,  whereby  it  was  provided  that  he 
should  pay  the  various  specified  sums  in 
satis£ustion  of  certain  demands  therein 
mentioned."  Then  an  application  was  made 
by  the  landlord  that  the  receiver  should 
pay  the  arrears  of  rent,  and  the  Lord 
Chancellor  made  the  order.  He  puts  the 
case  in  this  way :  "  this  Court  is  bound 
to  act  with  honesty  both  to  landlord  and 
tenant ;  and  being  placed  in  the  position 
of  tenant,  to  do  as  a  just  and  honest 
tenant  would  do.  It  holds  the  rents 
received  from  the  sub-tenants  in  umimjus 
habwUivm.  It  is  responsible  in  the  &:»t 
instance  to  the  landlord,  it  being  the 
primary  duty  of  the  tenant,  and  there- 
fore of  the  receiver  over  that  tenant's 
interest,  to  keep  down  the  head  rent.  So 
clear  is  the  receiver's  duty  in  this  respect, 
that  i^  in  consequence  of  his  default,  the 
landlord  is  compelled  to  institute  pro- 
ceedings for  the  recovery  of  his  rent,  the 
receiver  is  held  liable  for  costs  if  rents 
have  reached  his  hands.  The  Court  is 
bound  to  protect  all  parties,  and  were  it 


through  its  officer  to  apply  the  rente 
received  from  the  sub-tenants  to  pur- 
poses other  than  those  to  which  they 
ought  to  be  applied,  and  leave  the  head 
rent  unpaid,  the  landlord  might  distrain 
the  lands  in  the  possession  of  the  Bab- 
tenants,  who  would  have  already  paid  the 
receiver.  To  such  a  hardship  the  Court 
cannot  expose  them,  nor,  on  the  other 
hand,  is  it  to  deprive  the  landlord  of  his 
due.  The  receiver  is  the  officer  upon 
whom  the  performance  of  the  obligations 
imposed  by  the  possession  of  the  hind  is 
devolved.  His  primary  duty  is  to  pay 
the  head  rent,  and  this  he  is  bound  to  do 
without  any  special  order  of  the  Court 
to  that  effect."  And  in  England,  as 
has  been  pointed  out  to  me,  there  is 
another  case  of  Jaodba  v.  Van  Bocim; 
SobertSf  Ex  parUy^^  only  reported  in  the 
SoUcUors*  Journal^  in  which  the  same 
principle  has  been  applied.  These  cases 
seem  to  me  to  have  proceeded  upon  the 
principle  that  the  Court  being  placed  in 
the  position  of  a  tenant  must  do  what  all 
just  and  honest  tenants  would  do.  Bat 
how  does  that  apply  here  %  The  reoeiTer 
is  not  in  the  position  of  a  tenant,  but  in 
the  position  of  a  sub-tenant,  and,  as  1 
have  pointed  out,  the  under-tenant  is 
entitled  as  between  himself  and  the  ori- 
ginal landlord  to  hold  upon  the  terms  of 
the  sub-lease,  and  is  not  bound,  except 
as  I  have  mentioned,  to  pay  the  rent  or 
perform  the  covenants  which  are  reserved 
or  contained  in  the  head  lease.  It  seems 
to  me  that  in  this  case  the  principle 
upon  which  that  case  is  based  does  not 
apply. 

Then  there  was  also  cited  a  very 
remarkable  case  of  Neate  v.  Pink?  There 
the  question  arose  with  reference  to 
certain  propertv  in  Jamaica.  The  trustee 
and  executor  of  John  Hiatt,  the  testator 
in  the  cause,  who  was  the  owner  of  a  moiety 
of  the  property,  took  a  lease  of  the  other 
moiety  from  the  owners  of  it.  The  lease 
contained  the  usual  covenants  to  pay  the 
rent  and  to  repair.  A  suit  was  suhee- 
quently  instituted  in  England  by  the 
parties  interested  under  the  will  of  the 
testator  for  the  execution  of  the  trusts  of 
his  will.  Certain  parties  in  Jamaica  were 
appointed  receivers  and  manageis  of  the 
estates  of  John  HJatt,  and  entered  into 
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possassion  of  the  entire  estate,  and  re- 
mitted the  proceeds  to  consignees  in 
England,  who  were  also  appointed  in  the 
suit,  and  who  paid  the  sums  received  into 
Court.  No  rent  having  for  many  years 
been  received  by  the  lessors  in  respect  of 
their  moiety,  they  presented  a  petition  to 
the  Court,  and  upon  the  hearing  it  was 
held  that  notwithstanding  some  of  the 
parties  interested  under  the  will  of  John 
Hiatt  were  under  disability,  they  were 
bound  by  the  occupation  of  the  receivers, 
and  an  order  was  made  for  payment  to 
the  lessors  of  the  arrears  of  rent,  and 
directing  a  reference  in  respect  of  the 
dOapidations.  It  seems  to  me  that,  look- 
ing at  the  whole  of  the  fsicts,  the  Court 
came  to  the  conclusion  that  this  leasehold 
interest  in  one  moiety  must  be  treated  as 
a  leasehold  interest  which  belonged  to  the 
estate,  having  regard  to  what  had  taken 
place ;  and  when  once  that  conclusion  was 
arrived  at  there  was  no  difficulty  in  apply- 
ing the  principle  which  was  referred  to  in 
the  Irish  case  to  which  I  have  referred. 
It  is  a  material  circumstance  in  ^ecUe  v. 
Pink  ^  that  in  Jamaica  the  applicants,  the 
landlords,  recovered  judgment  against  the 
receivers  for  the  amount  which  was  due, 
so  that  the  Jamaican  Courts  shewed  that 
they  treated  the  relation  of  landlord  and 
tenant  as  subsisting  between  the  owners 
of  the  moiety  and  the  receivers.  If  that 
were  so,  then  there  would  be  a  right  of 
indemnity  for  the  receivers  out  of  the 
estate,  and  the  Court  may  only  have 
applied  a  common  equity  by  allowing  the 
claims  to  be  paid  direct  out  of  the  fund 
appropriated.  There  is  at  all  events  this 
-distinction.  It  seems  to  me  to  be  im- 
possible to  say  that  no  claim  could  be 
established  by  the  present  applicant 
against  any  one  else  except  the  receiver  in 
respect  of  the  sums  now  claimed. 

Lastly,  two  cases  in  bankruptcy  were 
referred  to  in  which  the  Court  ordered  the 
trustee  in  bankruptcy  to  repay  moneys 
paid  to  him  under  a  mistake  of  law,  and 
for  the  return  of  which  no  action  would 
have  lain  at  law.  Ko  doubt  observations 
were  made  by  very  eminent  judges — Lord 
Justice  James  and  Lord  Esher,  then 
Master  of  the  BoUs — as  to  the  necessity  of 
maintaining  a  high  standard  of  honour 
and  morality  in  officers  of   the  Court. 


That  doctrine  must,  however,  be  accepted 
with  some  limitations ;  and  with  reference 
to  that  I  venture  to  read  some  observa- 
tions of  one  of  those  learned  Judges  (Lord 
Justice  James)  in  Regent*s  Caned  Iron- 
works Co,,  In  re;  GrUeeU,  ex  pa/rie^ 
[1875].^^  In  that  case  a  company  was 
being  wound  up  and  there  were  deben- 
ture-holders. By  the  direction  of  the 
Judge  in  chambers,  an  agreement  was 
made  between  the  liquidators  and  Mr. 
Grissell  by  which  Mr.  Grissell  made  an 
advance  to  enable  the  liquidators  to  carry 
on  the  business  of  the  company,  and  the 
question  arose  whether  these  advances 
were  to  be  repaid  out  of  the  property 
which  was  charged  in  &vour  of  the  deben- 
ture-holders. Vice-Chancellor  Malins  held 
that  it  must  be  so  paid.  Now,  Lord 
Justice  James,  in  the  Court  of  Appeal, 
says  this :  "  I  am  clearly  of  opinion  that 
there  has  been  some  miscarriage  on  the 
part  of  the  Vice-Chancellor,  probably  due 
to  this,  that  he  fancied  that  he  had  in 
some  way,  acting  in  the  winding-up, 
induced  Mr.  Grissell,  by  sanctioning  that 
agreement,  to  lay  out  money,  and  that  he 
thought,  therefore,  as  he  himself  expressed 
it  in  lus  judgment,  that  the  honour  of  the 
Court  was  in  some  way  involved,  and  that 
it  was  for  the  honour  of  the  Court  to  see 
that  Grissell  was  paid  the  moneys  which 
he  had  been  induced  by  the  sanction  of 
the  Court  to  lay  out  in  carrying  on  the 
works.  But  the  honour  of  the  Court  can- 
not be  satisfied  at  the  expense  of  some- 
body else,  who  is  not  in  point  of  law  or  in 
point  of  equity  bound  to  satisfy  it  out  of 
his  means.  It  really  comes  to  the  simple 
question  of  what  was  the  right  of  the 
debenture-holders.  It  appears  that  the 
machinery,  plant,  and  effects  ^bhe  proceeds 
of  which  are  now  in  question)  were  well 
and  effectually  mortgaged  to  the  deben- 
ture-holders, and  the  debenture-holders 
were,  in  my  opinion,  in  exactly  the  same 
position  as  any  other  equitable  mortgagees 
who  had  lent  money  to  the  company." 
In  this  case  it  seems  to  me  that  I  am,  in. 
substance,  asked  to  take  the  money  of  the 
debenture-holders,  and  to  apply  it  in  pay- 
ment of  debts  for  which  the  debenture- 
holders  or  their  trustees  are  not  at  law  or 
in  equity  liable.  It  seems  to  me  that  this 
(11)  3  Ch.  D.  411. 
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part  of  the  summons  must  be  refused. 
As  this  is  an  experiment,  I  think  the  costs 
of  the  adjournment  should  follow  the 
event. 

The  landlord  appealed. 

F.  F.  Wheeler  (with  him  Upjohn,  K.C., 
and  Begg),  for  the  appellant. — The  Court 
being  in  possession  by  its  officer  will 
see  that  justice  is  done  to  the  landlord, 
whose  rights  of  distress  and  re-entry 
are  interfered  with  by  the  appointment  of 
a  receiver.  The  receiver  is  the  agent  of 
the  mortgagor — Conveyancing  and  Law 
of  Property  Act,  1881,  s.  24. 

[RoMER,  L.J. — ^That  only  applies  as 
between  mortgagor  and  mortgagee,  and 
not  in  favour  of  third  parties.] 

The  principle  that  a  receiver  or  liqui- 
dator who  occupies  premises  for  the  pur- 
poses of  the  administration  or  liquidation 
must  pay  the  rent  and  discharge  the  cove- 
nants as  a  necessary  outgoing  has  been 
generally  recognised — Eyton  v.  Denbigh 
Ra/Uway  [isesj,^^  Balfe  v.  Blake,^  Great 
Eastern  Railway  v.  Ecut  London  Railway 

il88l],^*  Jacobs  V.  Van  Boolen;  Roberte, 
^x  piurte,^^  Lundy  Granite  Co.,  In  re^ 
Oak  Fits  Colliery  Co.,  In  re,^  Marriage, 
Neave  d*  Co,,  In  re  [1896],**  Paterson  v. 
Gaslight  Co.  [l896],»^  andiTea^  v.  Fink.^ 
The  maxim  Qui  sentit  commodum]  eentire 
chhet  et  onus  applies.  ««  --^v 

AfarteUi,  for  the  respondents,  was  not 
called  on. 

BiGBY,  L.J. — In  my  opinion  the  deci- 
sion appealed  from  must  be  maintained 
for  the  reasons  given  by  Mr.  Justice 
Stirling  in  the  judgment  which  has  been 
read  to  us,  and  the  appeal  should  be  dis- 
missed with  costs. 

Collins,  L.J. — I  am  of  the  same  opi- 
nion. [His  Lordship  stated  the  facts,  and 
continued :]  The  landlord  having  lost  the 
opportunity  of  distraining  for  his  rent, 
applied  that  the  receiver  might  be  ordered 
to  pay  the  rent  out  of  the  moneys  in  his 
hands  arising  from  the  sale  of  the  chattels ; 
but  Mr.  Justice  Stirling  decided  that  the 

(12)  37  L.  J.  Ch.  669;  L.  B.  6  Eq.  14. 

(13)  44  L  T.  903. 

(14)  66  L.  J.  Ch.  839 ;  [1896]  2  Ch.  663. 

(15)  66  L.  J.  Ch.  709;  [1896]  2  Ch.  476. 


landlord  had  no  right  either  at  law  or  in 
equity  to  require  the  receiver  to  make 
good,  out  of  the  moneys  in  his  hands, 
rent  for  the  time  he  had  been  in  use  and 
occupation  of  the  premises.  From  that 
decision  this  appeal  is  brought.  It  is  not 
disputed  that,  in  point  of  law,  the  appel- 
lant has  no  such  right  as  is  claimed  on 
his  behalf.  There  is  no  privity  of  estate 
between  the  lessor  and  sub-lessees,  and  the 
sub-lessees  are  under  no  liability  to  the 
lessor  on  the  covenants  in  the  lease.  The 
contention,  however,  is  that  the  Court 
has  assisted  the  debenture-holders  by 
putting  in  its  own  officer  as  receiver,  and 
thereupon  a  new  right  arose  in  £&voar  of 
the  lessor  against  the  receiver.  I  should 
like  to  examine  the  basis  of  that  alleged 
right.  It  is  admitted  that  the  trustees 
themselves  are  under  no  liability.  Is 
there  any  reason  why  the  landlord  should 
be  better  off  because  a  receiver  is  ap- 
pointed and  goes  into  possession  on  be- 
half of  the  trustees,  the  sub-lessees  1  Whj 
should  that  put  the  landlord  in  a  better 
position  ?  I  can  see  no  reason.  Suppose 
that  there  had  been  no  receiver  and  that 
the  trustees,  the  sub-lessees,  had  done  all 
that  the  receiver  has  done,  the  lessor 
would  have  no  legal  remedy  on  the  oove- 
vants  for  the  rent,  and  no  actual  remedj 
by  distress  unless  put  in  before  the  re- 
moval of  the  goods. 

There  is  only  one  point  in  the  argument 
which  impresses  me  at  all,  and  that  i& 
about  the  possible  damage  sustained  by 
the  landloExi  through  the  action  of  the 
Court.  When  the  Court  appoints  a  re- 
ceiver the  rights  of  the  landlord  are  sus- 
pended by  the  order  of  the  Court,  and  if 
no  receiver  had  been  appointed  it  may  be 
that  the  landlord  might  have  put  in  a 
distress  before  the  goods  were  removed, 
and  to  that  extent  the  landlord  may  have 
been  prejudiced  by  the  interference  of  the 
Court,  and  there  may  be  some  ground  for 
suggesting  that  the  receiver  should  make 
good  the  loss  the  landlord  has  thereby 
sustained.  No  authority,  however,  has 
been  cited  to  shew  that  a  receiver  has 
even  been  ordered  to  do  anything  of  that 
kind  under  the  circumstances  here  exist- 
ing, and  it  is  not  my  province  to  make  a 
new  equity,  though  I  can  follow  the  forw 
of  counsel's  argument  to   that  extent. 


Digitized  by 


Google 


Vou  70.] 


CHANCEBY  DIVISION. 


693 


Hand  v.  Blow,  App. 

It  is  sufficient  to  say  that  equity  does  not 
profess  to  cure  every  inconvenience  that 
may  arise  from  its  action  in  appointing  a 
receiver. 

The  cases  relied  on  have  all  been  dis- 
tinguished by  Mr.  Justice  Stirling  in  his 
judgment.  Broadly  speaking,  they  are  all 
cases  of  direct  liability  between  lessee  and 
lessor.  In  none  of  them  was  there  any 
question  about  the  rights  of  the  lessor 
against  a  sub-lessee.  In  my  opinion,  no 
right  at  law  or  in  equity  can  be  based  on 
the  tact  that  a  receiver  was  substituted 
for  the  sub-lessee  ;  and  if  any  new  right 
could  arise  through  the  landlord  being 
thereby  placed  in  a  worse  position,  there 
is  no  authority  which  carries  the  appel- 
lant's case  to  that  length.  I  agree  that 
the  appeal  should  be  dismissed. 

Boxer,  L.J. — I  agree  in  thinking  that 
this  appeal  fails  for  the  reasons  given  by 
Mr.  Justice  Stirling  and  my  brother  Lord 
Justice  Collins.  The  case  has  been  very 
well  argued,  and  I  only  wish  to  add  a 
word  or  two  on  the  principle  laid  down  by 
tlie  authorities  which  were  cited  to  us.  I 
think  that  the  principle  is  this :  If  in  an 
action  or  other  proceeding  in  which  the 
estate,  whether  of  a  person  or  a  company, 
is  being  administered  or  dealt  with  by  the 
Court,  a  receiver  or  liquidator  is  appointed 
by  the  Court,  and  that  receiver  or 
liquidator  has  occupied  or  used  premises 
part  of  the  estate,  then  as  to  any  rent  or 
other  outgoings  payable  to  a  landlord  or 
other  person  during  that  occupation  or 
user,  and  for  which  the  company  or  person 
whose  estate  is  being  administered  or 
dealt  with  is  liable,  the  Court  will  see  that 
■such  rent  or  other  outgoings  are  paid  out 
of  assets  got  in  by  the  receiver  or  liqui- 
dator. But  that  principle  does  not  and 
cannot  apply  to  a  case  between  mortgagor 
and  mortgagee  when  the  mortgaged  pre- 
mises are  leasehold  property  demised  to 
the  mortgagee  by  the  mortgagor  or 
charged  in  his  favour  in  such  a  way 
that  the  mortgagee  is  not  liable  to  pay 
the  rent  or  other  outgoings  either  to 
the  mortgagor  or  to  the  mortgagor's  land- 
lord. In  such  a  case  the  receiver  is 
appointed  in  the  right  of  the  mortgagee. 
The  Court  is  not  administering  the  mort- 
^gor*s  estate.     It  is  only  dealing  with 


the  mortgaged  property,  and  the  mort- 
gaged property  is  in  itself  under  no  lia- 
biUty  to  the  landlord  in  respect  of 
rent.  As  between  mortgagee  and  mort- 
gagor the  latter  remains  liable,  even 
though  the  mortgagee  should  go  into  pos- 
session; and  further,  the  mortgagee  by 
going  into  possession  does  not  become 
liable  in  respect  of  such  occupation  to  the 
landlord  for  the  rent.  Is  the  matter 
changed  by  the  appointment  of  a  receiver  1 
That  does  not  take  away  from  the  mort- 
gagor his  primary  liability.  The  mort- 
gagor remains  liable — not  the  mortgagee, 
nor  the  receiver,  nor  the  mortgaged  pro- 
perty. The  landlord  has  no  claim  against 
the  mortgagee,  or  the  receiver,  or  the 
mortgaged  property  during  the  occupa- 
tion by  the  receiver.  Of  course,  in  a  case 
where  the  landlord  by  reason  of  the  rent 
not  being  paid  or  of  the  covenants  not  being 
complied  with,  has  a  right  to  complain  and 
to  re-enter,  he  can  apply,  notwithstanding 
the  appointment  of  the  receiver,  and 
obtain  leave  from  the  Court  to  re-enter 
and  so  take  away  the  receiver's  right  of 
occupation.  So  in  a  proper  case  he  may 
get  leave  to  distrain ;  but  the  mere  fact 
that  owing  to  the  appointment  of  a 
receiver  application  has  to  be  made  to  the 
Court  for  such  leave  does  not  in  my 
opinion  give  any  special  rights  to  the 
landlord,  and  has  never,  so  flEur  as  I  know, 
been  held  to  do  so.  No  authority  what- 
ever has  been  cited  to  shew  that  in  such 
a  case  as  I  have  indicated  between  ordi- 
nary mortgagee  and  mortgagor,  where  a 
receiver  has  been  appointed  in  an  ordinary 
action  to  enforce  the  security,  the  land- 
lord has  a  right  to  apply  to  the  Court  and 
ask  that  the  receiver  should  pay  the  rent 
out  of  the  mortgaged  assets ;  and  for  the 
reasons  which  I  have  given  it  would  be 
contrary  to  principle  to  entertain  such  an 
application. 

As  to  the  argument  that  there  is  some- 
thing in  the  nature  of  honesty  and  con- 
science requiring  the  Court  to  intervene, 
that  is  merely  an  appeal  ad  miierioordiam 
which  is  put  forward  in  default  of  any 
legal  or  equitable  right,  and  has  been 
dealt  with  sufficiently  by  Mr.  Justice 
Stirling.  The  question  here  is  a  mere 
question  of  right,  legal  or  equitable ;  and 
if  the  applicant  has  no  right  to  make  the 
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application,  the  Court  acts  honestly  in 
dismissing  it.  The  mere  fisust  that  the 
mortgagor  happens  to  be  a  limited  com- 
pany can  make  no  diflference,  and  if  the 
applicant  succeeded  here  a  general  prin- 
ciple would  have  to  be  stated  by  the 
Court  which  would  apply  to  all  cases 
between  mortgagor  and  mortgagee.  In 
my  opinion  that  general  principle  ought 
not  to  be  laid  down,  and  this  appeal  ought 
therefore  to  be  dismissed  with  costs. 


Solicitors — Doffield,  Brntj  &  Co.,  for  appellant ; 
H.  E.  Warner  &  Co.,  for  respondents. 

[Reported  hy  A,  E.  Randall 
cmd  A,  Cardery^  Esqs.^ 
BarrUters-at-Law. 
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HABVEY  V.  HABYET. 


Estate  TaU— Strict  SetUemmt  of  Realty 
-^Eenduary  FersonaUy — "  Subjeet  to  be 
mveeted  in  the  purehaee  of  lands  "  after 
the  Death  of  a  Certain  Person — DisentaU- 
ing  Deed  Bxeouied  in  His  Lifetime — 
Validity^Fines  and  Recoveries  Act,  1833 
(3  ct  4  WiU.  4.  c.  74),  ss.  1  and  71. 

The  vxyrds  "  money  subject  to  he  invested 
in  the  pwrchase  of  lands  to  he  settled "  in 
section  7  \  of  the  Fines  and  Recoveries  Act, 
1833  {which  section  enables  a  tenant  in  tail 
to  acquire  the  absolute  interest  in  suoh 
money),  tohen  read  in  conjunction  with  the 
interpretation  clause  (section  I)  of  the  same 
Actf  mean  vnoney  svhject  either  presently  or 
at  any  future  tii)ie  to  be  laid  out  in  the 
purchase  of  lands. 

Where,  therefore,  by  vnU  lands  were 
settled  in  strict  settlement  and  the  testator's 
residuary  personalty  was  given  to  trustees 
upon  trust  to  pay  the  income  thereof  to  a 
certain  person  for  his  life,  and  after  his 
death  to  convert  the  same  and  invest  the 
proceeds  in  the  purchase  of  lands  to  be 
settled  to  the  same  uses  as  the  setUed  realty, 
a  disentailing  deed  executed  in  the  lifetime 
of  such  person  by  the  tenant  in  tail  in 
remainder  of  the  settled  realty  wi^  the 
oor^sent  of  the  tencmt  for  life  thereof,  is 


effectual  to  bar  the  estate  tail  of  the  tsmaU 
in  tail  in  the  residuary  personalty. 

Fordham  v.   Fordham  (34  Beav.  59) 
approved  andfoUowed. 

General  Sir  Robert  John  Harvey  de- 
ceased, by  his  will  dated  Janoaiy  32| 
1852,  devised  all  his  freehold  meGSuages, 
lands,  tenements,  and  hereditaments 
situate  in  the  counties  of  Norfolk  and 
Suffolk  and  elsewhere  in  the  kingdom  of 
Great  Britain,  to  trustees  and  their  hein, 
as  to  a  portion  of  the  hereditaments  to  the 
use  of  his  wife  Dame  Charlotte  Majj 
Harvey  and  her  assigns  during  her  lim 
or  widowhood,  and  as  to  all  the  rest  of  the 
hereditaments  to  the  use  of  the  trostees 
for  the  term  of  five  years  to  oommenoe 
from  the  day  of  his  decease,  upon  trosts 
for  raising  the  sum  of  20,000^.,  and  affcer 
the  expiration  or  other  sooner  determina- 
tion of  the  said  term  of  five  years,  as  to  all 
the  same  hereditaments,  and  after  the 
decease  or  marriage  of  his  wife,  which 
should  first  happen,  as  to  the  heredita- 
ments thereinbefore  devised  to  her  during 
her  widowhood,  to  the  use  of  the  testator's 
first  and  eldest  son  Robert  John  Harvey 
Harvey  during  '*his  life  without  impeach- 
ment of  waste,  with  remainder  to  the  use 
of  Robert  Lambart  Sutton  Harvey,  the 
eldest  son  of  R.  J.  H.  Harvey,  for  life 
without  impeachment  of  waste,  with  re- 
mainder to  the  use  of  the  first  and  every 
other  son  of  the  body  of  R  L.  S.  Harv^ 
severally  and  successively  according  to  their 
respective  seniorities  in  tail  msJe,  with 
remainder  to  the  use  of  the  second  and 
every  other  son  of  R.  J.  H.  Harvey 
severally  and  successively  according  to 
their  respective  seniorities  in  tail  male, 
and  for  default  of  such  issue  to  the  issue 
of  the  testator's  second  son  John  Harvey 
during  his  life  without  impeachment 
of  waste,  and  after  the  decease  of 
J.  Harvey  to  the  use  of  the  first  and  every 
son  of  his  body  severally  and  succeBsivdy 
according  to  their  respective  seniorities  m 
tail  male.  And  for  defieiult  of  such  issue 
to  the  use  of  the  testator*s  third  son,  the 
defendant  Edward  Kerrison  Harvey, 
during  his  life  without  impeachment  of 
waste.  And  after  the  decease  of  E.  K- 
Harvey,  to  the  use  of  the  first  and  eveiy 
other  son  of  his  body  severally  and  suoces- 
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sively  according  to  their  respective 
seniorities  in  tail  male.  And  in  default 
of  all  such  issue,  to  the  use  of  the  testa- 
tor's daughters  and  the  daughters  of  his 
several  sons  as  therein  mentioned.  And 
in  de&ult  of  all  such  issue  as  aforesaid, 
to  the  use  of  the  testator's  own  right  heirs. 
And  the  testator  gave  and  bequeathed  all 
the  rest  and  residue  of  his  personal  estate 
and  effects  (subject  to  the  payment  of  his 
just  debts,  funeral  expenses,  the  charge  of 
proving  and  executing  his  will,  and  to  the 
payment  of  the  legacies  thereinbefore  be- 
queathed) to  his  trustees,  upon  trust  to 
convert  the  same  into  money  and  to 
invest  the  moneys  to  arise  from  such  con- 
version in  manner  therein  mentioned,  and 
to  pay  the  annual  income  of  the  whole  of 
his  residuary  estate  and  the  investments 
thereof  unto  or  for  the  benefit  of  his  sons 
John  Harvey  and  the  defendant  E.  K. 
Harvey  in  equal  shares  during  their  joint 
lives,  and  upon  the  decease  of  either  of 
them  upon  trust  to  pay  the  whole  of  the 
annual  income  unto  the  survivor  during 
his  life,  and  upon  the  death  of  such  sur- 
vivor upon  trust  to  pay  certain  annuities 
therein  mentioned,  and  subject  to  the 
payment  thereof  upon  trust  to  convert  all 
his  residuary  personal  estate  into  money 
and  lay  out  and  invest  the  moneys  arising 
from  such  sale  and  conversion  in  the  pur- 
chase of  freehold  or  copyhold  lands,  tene- 
ments, and  hereditaments  in  England  or 
Wales,  to  be  conveyed  and  assured  unto 
the  trustees  to  such  of  the  uses  and  upon 
and  for  such  of  the  trusts,  intents,  and 
purposes,  and  subject  to  such  of  the 
powers,  provisoes,  and  declarations  there- 
inbefore limited  and  expressed  from  and 
afler  the  determination  of  the  said  term 
of  five  years  of  and  concerning  his  real 
estate  comprised  in  the  same  term  as 
should  be  then  subsisting  and  capable  of 
taking  effect. 

By  a  codicil  dated  May  31,  1855,  the 
testator  revoked  the  trusts  in  his  will 
declared  of  one  moiety  of  the  annual 
income  of  his  residuary  personal  estate  in 
favour  of  his  said  son  J.  Harvey,  and 
declared  that  the  whole  of  the  annual 
income  of  his  residuary  personal  estate 
should  be  paid  to  the  defendant  E.  K. 
Harvey  for  his  life,  and  afler  his  death, 
subject  to  the  payment  of  an  annuity  to 


his  widow,  the  whole  of  the  residuary 
personal  estate  should  remain  and  be  upon 
the  trusts  in  the  will  mentioned  concern- 
ing the  same. 

The  testator  died  on  June  18,  I860. 
Bobert  Lambart  Sutton  Harvey  died  on 
September  4,  1864,  an  infant  and  un- 
married, leaving  him  surviving  the  plain- 
tiff Sir  C.  Harvey,  who  was  born  on 
February  25,  1849,  being  the  second  and 
eldest  surviving  son  of  R.  J.  H.  Harvey. 
The  testator's  eldest  son  R.  J.  H.  Harvey 
was  created  a  baronet  on  December  8, 
1868.  The  widow  of  the  testator  died  on 
March  23,  1869. 

By  an  indenture  dated  July  14,  1870, 
and  made  between  Sir  R.  J.  H.  Harvey 
of  the  first  part,  the  plaintiff  Sir  C, 
Harvey  (then  C.  Harvey),  the  second  son 
of  Sir  R.  J.  H.  Harvey,  and  the  first 
tenant  in  tail  under  the  settlement,  of 
the  second  part,  and  trustees,  of  the  third 
part,  after  reciting  that  Sir  R.  J.  H. 
Harvey  and  Sir  C.  Harvey  were  desirous 
of  barring  the  estate  in  tail  male  of  Sir 
C.  Harvey  in  the  hereditaments  devised 
by  the  said  will,  and  in  the  moneys  to 
arise  from  the  conversion  of  the  resi- 
duary estate  of  the  testator  Sir  R.  J. 
Harvey  on  the  death  of  the  defendant 
E.  K.  Harvey  by  the  will  directed  to  be 
invested  in  the  purchase  of  lands  to  be 
settled  as  before  mentioned  and  all  re- 
mainders over,  the  plaintiff,  Sir  C.  Harvey, 
with  the  consent  of  Sir  R.  J.  H.  Harvey 
as  protector  of  the  settlement,  barred  the 
estate  tail  in  all  the  freehold  lands  devised 
by  the  said  will,  and  it  was  thereby  also 
witnessed  that  Sir  R.  J.  H.  Harvey  and  Sir 
C.  Harvey  assigned  to  the  trustees  all  and 
singular  the  moneys  to  arise  on  the  death 
of  the  defendant  E.  K.  Harvey  from  the 
conversion  and  getting-in  of  the  residuary 
personal  estate  of  the  testator,  and  all  and 
every  other  sums  and  sum  of  money  subject 
to  be  laid  out  then  or  thereafter  in  the  pur- 
chase of  land  or  hereditaments  to  be  settled 
so  that  Sir  R.  J.  H.  Harvey  would  have 
therein  an  estate  for  life  with  remainder 
to  Sir  C.  Harvey,  with  remainder  in  tail 
male  or  in  tail  general,  and  the  stocks, 
funds,  or  securities  in  or  upon  which  such 
sum  or  sums  of  money  were,  was,  or  might 
be  invested,  to  hold  the  same  freed  and 
absolutely  discharged  from  the  estate  m. 
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t«hil  male  of  Sir  C.  Harvey,  and  all  re- 
mainders over,  upon  such  trusts  with  and 
subject  to  such  powers,  provisoes,  agree- 
ments, and  declarations  as  Sir  B.  J.  H. 
Harvey  and  Sir  0.  Harvey  should  as 
Uierein  mentioned  jointly  appoint. 

By  another  indenture  of  the  same  date 
and  between  the  same  parties,  after  recit- 
ing that  doubts  had  been  entertained 
whether  under  the  provisions  of  the  Act 
for  the  Abolition  of  Fines  and  Recoveries 
the  above-mentioned  indenture  could 
cerate  so  as  to  effectually  bar  the  entail 
in  the  moneys  subject  to  be  invested  in 
the  purchase  of  lands  to  be  settled,  so  that 
Sir  H.  J.  H.  Harvey  would  have  an  estate 
for  life  with  remainder  to  the  plaintiff  Sir 
C.  Harvey  in  tail  male  by  reason  of  the 
defendant  E.  K.  Harvey  being  then  alive, 
Sir  R.  J.  H.  Harvey  and  Sir  C.  Harvey 
oovenanted  with  the  trustees  within  one 
calendar  month  after  the  death  of  the 
defendant  £.  K.  Harvey  to  execute  and 
do  every  such  assurance  and  thing  for  the 
further  or  more  perfectly  barring  the 
entail  of  the  plaintiff  Sir  C.  Harvey  and 
all  remainders  over  in  the  said  residuary 
moneys  subject  to  be  invested  in  the  pur- 
chase of  land. 

By  an  indenture  of  re-settlement  also 
dated  July  14,  1870,  Sir  B.  J.  H.  Harvey 
and  the  plaintiff  Sir  0.  Harvey,  in 
exercise  of  the  power  given  to  them  by 
the  disentailing  deed  of  even  date  there- 
with, appointed  the  freehold  land  devised 
by  the  wDl  to  the  use  of  Sir  R.  J.  H. 
Harvey  for  life,  and  after  his  death  to  the 
use  of  the  plaintiff  Sir  C.  Harvey  for  life, 
and  after  his  death  to  the  use  that,  if 
Jane  Ann  Harvey,  the  wife  of  the  plain- 
tiff Sir  C.  Harvey,  should  survive  Sir 
R.  J.  H.  Harvey  and  Sir  C.  Harvey,  she 
should  receive  during  her  life  the  rent- 
charges  therein  mentioned,  and  subject 
thereto  to  the  use  of  the  trustees  for  the 
terms  of  years  therein  mentioned,  to 
secure  payment  of  the  rentcharges  and 
for  portions  for  the  younger  children  of 
Sir  C.  Harvey,  and  subject  thereto  to  the 
use  of  the  first  and  other  sons  of  Sir  C. 
Harvey  successively  and  according  to 
seniority  in  tail,  with  remainders  over. 
And  the  indenture  contained  powers  of 
sale  and  exchange,  and  provisions  for 
investing  the  moneys  payable  upon  any 


such  sale  or  exchange  in  the  purchase  of 
lands  to  be  settled  to  the  uses  upon  the 
trusts  and  subject  to  the  powers  therein- 
before expressed  and  decliured.  And  Sir 
B.  J.  H.  Harvey  and  the  plaintiff  Sir  C. 
Harvey  appointed  that  the  moneys  to 
arise  on  the  death  of  the  defendant  £.  E. 
Harvey  from  the  conversion  and  gettbg 
in  of  the  residuary  personal  estate  of  the 
testator,  and  all  and  every  other  sums  and 
sum  of  money  subject  to  be  laid  out  then 
or  thereafter  in  the  purchase  of  lands  or 
hereditaments  to  be  settled  so  that  had 
not  the  disentailing  deed  of  even  date 
therewith  been  executed  Sir  R.  J.  H. 
Harvey  would  have  had  therein  an  estate 
for  life  with  remainder  to  Sir  C.  Harvey 
in  tail  male  or  tail  general,  and  the  stocks, 
funds,  or  securities  in  or  upon  which  such 
sum  or  sums  of  money  were,  was,  or 
might  be  invested  should  immediately 
upon  the  execution  of  those  presents  he 
held  upon  the  trusts  and  subject  to  the 
powers  thereinbefore  declared  of  and 
concerning  the  moneys  to  arise  by  the 
sale  under  the  power  of  sale  thereinbefore 
contained  of  any  of  the  hereditaments 
thereinbefore  appointed,  and  the  stocks, 
funds,  and  securities  in  or  upon  which 
such  moneys  were  thereinbefore  aathor 
ised  to  be  invested. 

Sir  R.  J.  H.  Harvey  died  on  July  19, 
1870,  and  the  wife  of  the  plaintiff  Sir  C. 
Harvey  died  on  December  13, 1891. 

The  defendant  Charles  Robert  Lambart 
Edward  Harvey  was  the  first- bom  son  of 
the  plaintiff  Sir  C.  Harvey,  and  was  bom 
on  April  16,  1871. 

John  Harvey,  the  uncle  of  the  plain- 
tiff Sir  G.  Harvey,  in  the  will  and  codicil 
of  the  testator  mentioned,  died  on  Jane  23, 
1874,  without  ever  having  had  any  issue. 

The  question  raised  by  this  ori^^ting 
summons  was  whether,  according  to  the 
true  construction  of  the  will  of  the  testa- 
tor, the  disentailing  deed  of  July  Ui 
1870,  was  effectual  to  bar  the  estate  tail 
of  the  plaintiff  Sir  C.  Harvey  in  the  resi- 
duary personal  estate  of  the  testator  by 
his  will  directed  upon  the  death  of  the 
defendant  £.  K.  Harvey,  the  tenant  for 
life  of  the  income  of  such  residuary  estate, 
to  be  invested  in  real  estate  to  be  settled 
to  the  same  uses  as  the  other  real  estate, 
devised  by  the  will,  and  all  estates  in  re- 
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mainder  expectant  on  the  determination 
of  such  estate  tail. 

LweUj  K,C,^  and  MarteUi,  for  the  plain- 
tiff Sir  C.  Harvey. — Having  reguxl  to 
sections  1  and  71  of  the  Fines  and  Be- 
coveries  Act,  1833,^  and  to  the  case  of 
Fardham  v.  Fardham  [i864],^  which  is 
treated  as  a  correct  decision  in  Davidion^a 
Precedents  in  Conveyancing  (3rd  ed.), 
vol.  3,  part  ii.  p.  1,302,  the  estate  tail  in 
the  residuary  personalty  was  duly  barred 
by  the  disentailing  deed  of  July  14,  1870. 

[They  also  referred  to  Shel/ord's  Real 
Property  Statutes  (9th  ed.),  pp.  241,  261, 
288.] 

«/.  M.  PcUerson,  for  the  trustees. 

CozenS'Hardy,  for  the  defendant  C.  B. 
Ii.  £.  Harvey,  the  eldest  son  of  the  plain- 
tiff.— The  words  in  the  definition  of  money 
— section  1  of  the  Act — are  words  of 
futurity  in  the  widest  sense,  and  ought 
not  to  be  confined  to  moneys  now  raisable 
although  not  actually  raised.  The  general 
policy  of  the  Act  was  to  confer  a  more 
extended  power  of  disposition  in  respect 
of  estates  tail  whether  in  land  or  money 
than  previously  existed.  According  to  the 
earlier  law  a  contingent  estate  tail  could 
not  be  barred,  but  section  15  empowers  a 
tenant  in  tail  to  disentail  any  possible 
estate  tail. 

(1)  The  Fines  and  Recoveries  Act,  1333,  so 
far  as  material,  enacts  as  follows : 

Section  1  (interpretation  clause)  :  "  .  .  .  the 
•expression  *  money  subject  to  be  invested  in  the 
purchase  of  lands '  shall  include  money,  whether 
raised  or  to  be  raised,  and  whetiler  the  amount 
thereof  be  or  be  not  ascertained,  and  shall 
•extend  to  slocks  and  funds,  and  real  and  other 
Mcurities,  the  produce  of  which  is  directed  to 
be  invested  in  the  purchase  of  lands.  .  .  ." 

Section  71 :  *' .  .  .  money  subject  to  be  in- 
vested in  the  purchase  of  lands  to  be  settled,  so 
that  any  person,  if  the  lands  were  purchased, 
would  have  an  estate  tail  therein,  shall  for  all 
the  purposes  of  this  Act  be  treated  as  the  lands 
to  be  purchased,  and  be  considered  subject  to  the 
rame  estates  as  the  lands  to  be  purchased 
would,  if  purchased,  have  been  actually  subject 
CO ;  and  all  the  previous  clauses  of  this  Act,  so 
far  as  circumstances  will  admit, .  .  .  shall,  in 
the  case  of  money  subject  to  be  invested  in  the 
purchase  of  lands  to  be  so  settled  as  aforesaid, 
apply  to  such  money  in  the  same  manner  as  if 
«uch  money  were  directed  to  be  laid  out  in  the 
purchase  of  freehold  lands,  and  such  lands  were 
4LCtually  purchased  and  settled.  .  .  ." 

(2)  34  Beav.  69. 


Dauney^  for  the  defendant  £.  K. 
Harvey  and  his  eldest  son. — The  deed  of 
1870  was  ineffectual  to  bar  the  estate  tail 
in  the  residuary  personal  estate.  The 
words  "  money  subject  to  be  invested  in 
the  purchase  of  lands,"  in  section  71  of 
the  Fines  and  Recoveries  Act  mean  money 
presently  so  subject,  and  do  not  extend 
to  reversionary  interests  in  personalty. 
The  interpretation  clause  does  not  carry 
the  matter  any  further.  In  Fardham  v. 
Fordham^  the  circumstances  were  dif- 
ferent. The  ratio  decidendi  there  was 
that,  notwithstanding  the  trust  for 
accumulation  for  twenty-one  years,  and 
for  investment  of  the  rents  during  that 
period  in  the  purchase  of  lands  to  be 
settled,  the  tenant  for  life  and  the  tenant 
in  tail  in  remainder  were  the  oaly  per- 
sons interested  in  the  rents  to  be  laid  out 
in  lands  and  could  give  a  discharge  for  the 
same,  and  consequently  the  disentailing 
deed  was  good. 

Letfetty  I{.C.,  replied. 

Btbne,  J. — In  this  case  the  short 
question  raised  is  whether  a  certain  dis- 
entailing deed  is  effectual  to  bar  an  estate 
tail  in  lands  to  be  purchased  with  moneys 
subject  to  a  trust — after  the  death  of  a 
person  who  was  at  the  date  of  the  dis- 
entailing deed  still  &live — to  be  laid  out 
in  the  purchase  of  lands. 

Under  the  will  there  was  a  strict 
settlement  of  real  estate.  About  that 
no  question  arises.  The  deeds  executed 
were  effectual  to  bar  the  estate  tail. 
Then  the  testator  deals  with  his  personal 
estate,  and  he  gives  that  subject  to  the 
payment  of  his  debts  and  certain  legacies 
and  annuities  to  trustees.  [His  Lordship 
read  the  trust  of  the  personal  estate  above 
set  out,  and  continued :]  The  disentail- 
ing deed  was  executed,  as  I  have  said, 
during  the  lifetime  of  Edward  Kerrison 
Harvey.  It  was  executed  by  the  tenant 
in  tail  with  the  consent  of  the  person 
who,  if  Edward  Kerrison  Harvey  had 
died  and  the  money  had  been  laid  out  in 
land,  would  have  been  tenant  for  life  of 
the  land  bo  purchased.  The  whole  ques- 
tion argued  before  me  is  as  to  whether  that 
was  effectual,  having  regard  to  the  fact  that 
this  money  was  not  immediately  subject  to 
be  invested  in  the  purchase  of  land,  but  only 
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subject  to  be  invested  in  the  purchase 
of  land  after  the  death  of  E.  K.  Harvey. 
[His  Lordship  read  sections  1  and  71 
of  the  Fines  and  Recoveries  Act, 
80  far  as  material,  and  continued :] 
Counsel  for  E.  K.  Harvey  argued  the 
point  very  neatly.  He  said  the  whole 
question  is  whether  the  words  in  sec- 
tion 71  refer  to  moneys  presently  subject 
to  be  laid  out  in  the  purchase  of  land,  or 
whether  they  mean  subject  either  pre- 
sently or  at  any  future  time  to  be  laid 
out  in  the  purchase  of  land.  First,  it  is 
to  be  observed  that  the  words  in  the  Act 
are  perfectly  general.  There  is  this 
further  fact  that  I  may  mention,  that 
under  section  15  of  the  Act  there  is  a 
provision  for  disentailing  estates  tail 
whether  in  possession,  remainder,  con- 
tingency, or  otherwise,  so  that  the  Act  is 
not  contemplating  merely  the  disentaihng 
of  estates  in  possession. 

On  the  words  of  the  section,  inde- 
pendently of  authority,  I  should  have 
come  to  the  conclusion  that  it  would  be 
too  narrow  a  reading  to  say  that  these 
words  mean  presently  subject  to  be  laid 
out  in  the  purchase  of  land.  But  I  think 
the  case  is  really  covered  by  the  case  of 
Fordham  v.  Fordham^  to  which  I  have 
been  referred.  The  circumstances  in 
the  two  cases  are  not,  of  course,  exactly 
the  same,  but  still  I  think  that  case 
is  an  authority  which  governs  this, 
although  the  words  are  somewhat  dif- 
ferent. In  that  case  the  testator  gave  his 
freeholds,  copyholds,  and  leaseholds  to 
trustees,  and  he  directed  them  to  en- 
franchise the  copyholds  within  twenty 
years ;  and  as  to  his  freeholds,  copyholds, 
and  leaseholds  to  be  purchased  as  after- 
wards mentioned,  he  declared  his  will  to 
be  that  his  trustees  should  "  enter  into  the 
possession  and  receipt  of  the  rents,  issues, 
and  profits  of  the  same  estates,  and 
should,  until  the  expiration  of  twenty- one 
years  after  his  decease,"  manage  and  pay 
the  expenses  and  outgoings.  And  he 
directed  his  trustees  to  apply  the  surplus 
of  his  personal  estate,  and  of  the  rents, 
Jec,  in  payment  of  certain  expenses  of 
management  and  improvement,  and  to 
invest  the  surplus  in  the  purchase  of 
freeholds;  and,  in  the  meantime,  to  in- 
vest  and  accumulate  tlie  same,  the  ac- 


cumulations to  be  subject  to  the  tmsts 
thereby    declared     of    the     fund    from 
which  the  same  should  have  proceeded. 
The  testator  continued  as    follows:  "I 
declare  my  will  to   be,  that  from  and' 
after  the  expiration  of  twenty-one  years 
from  my  decease,  my  trustees  shall  stand 
seised  of  and  interested  in  all  my  said 
freehold  estates    and    all     the    freehold 
estates  into  which  my  said  copyhold  es- 
tates shall  be  converted  by  enfranchise- 
ment, and   the   freehold   estates  herein- 
before directed  to   be  purchased  by  my 
trustees,  upon  the  trusts  following,  that 
is  to  say : — Upon  trust  for  Frederick  Nash 
Fordham  of  Boyston,  in   the  county  of 
Hertford,  banker,  during  his  life  withoat 
impeachment   of  waste,   with  remainder 
upon   trust    for    the    sons    of   the  said 
Frederick    Nash    Fordham    successively^ 
according  to  seniority,  in  tail  male,"  with 
remainder  over.      The  testator  diied  in 
1855.     Frederick  Nash  Fordham  had  one 
son,  who  attained  twenty-one  on  Novem- 
ber 11,  1863,  and  on  the  following  day  he, 
with  the  concurrence  of  his  &ther,  joined 
in  disentailing,  amongst  other  things,  "all 
the  money  which,  under  the  trusts  of  the 
will,   was  subject  to  be  invested  in  the 
purchase  of  land,  including  money  whether 
invested  or  to  be  invested,  and  whether 
the  amount  thereof  was  or  was  not  ascer- 
tained."    On  behalf  of  the  trustees  Mr. 
Archibald  Smith  argued  that,  inasmudk  as 
before  the  passing  of  the  Act  money  could 
not  have  been  disentailed  before  received, 
the  Fines  and  Recoveries  Act,  1833,  did 
not  alter  the  law  in  that  respect ;  and  he 
referred  to  section  71,  which  enables  a 
tenant  in  tail  to  acquire  the    absolute 
interest  in  "  money  subject  to  be  invested 
in  the  purchase  of  lands  to  be  settled," 
and  said  that  the  meaning  of  the  word 
"  money  "  was  governed  by  the  interpre- 
tation clause  (section  1),  which  applied  to 
money  in   hand,    and    did  not   inclade 
money  which  may  hereafter  be  received. 
So  that  the  precise  point  taken  in  the 
present  case  was  taken  by  Mr.  Archibald 
Smith    in    arguing     that     case.      Ix>rd 
Romilly,  M.R.,  said:  «*The  plaintiffs  are 
clearly  entitled  to  have  the  rents  of  the 
present  year  paid  to  them,  and  it  is  quite 
unnecessary  to  invest  them  in  land.    The 
same  thing  will  happen  in  1865  and  in 
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every  succeeding  year,  and  during  the 
whole  remaining  period  of  twenty  years 
they  will,  from  time  to  time,  be  absolutely 
entitled  to  have  the  annual  rents  paid  to 
them.  I  am  of  opinion  that  the  words  of 
the  statute  are  clear,  and  that  they  enable 
the  tenant  in  tail  to  acquire  an  absolute 
right  to  any  'money  subject  to  be  in- 
vested in  the  purchase  of  lands  to  be 
settled/  including  money  received  or  to  be 
received  and  the  rents  of  this  and  of 
every  succeeding  year.  As  the  plaintiffs 
would  be  entitled  to  have  the  rents  paid 
to  them  every  year,  and  there  is  no  possi- 
bility of  investing  them  in  land,  nobody 
else  has  any  interest  in  them,  and  they 
are  entitled  to  an  immediate  conveyance." 
If  they  were  entitled  to  an  immediate  con- 
veyance, that  would  only  be  upon  the 
footing  that  the  disentailing  deed  was 
effectual  not  merely  to  bar  the  entail  in 
the  moneys  already  received  and  liable  to 
be  invested  in  land,  but  in  respect  of 
moneys  thereafter  to  be  received  and  then 
to  be  invested  in  land.  I  think  that  this 
really  is  an  authority  which  governs  the 
present  case.  I  have  not  been  referred  to 
any  authority  suggesting  that  that  case  is 
not  good  law  ;  and  it  is  treated  in  David- 
mm'i  Preoedmta  in  Conveyancing  (3rd  ed.), 
vol.  3,  part  ii.,  p.  1,302,  as  a  binding  autho- 
rity. 

The  declaration  will  be  that,  according 
to  the  true  construction  of  the  will  of  the 
testator,  and  in  the  events  which  have 
happened,  the  disentailing  assurance  of 
July  14,  1870,  was  effectual  to  bar  the 
entail  in  the  moneys  upon  the  death  of 
Edward  Kerrison  Harvey  directed  to  be 
laid  out  in  the  purchase  of  land. 


Solicitors — Uiffe,  Henley  &  Sweet,  agents  for 
Preston  &  Son,  Norwich;  Colly er-Bristow, 
Hill,  Curtis  k.  Dods,  agents  for  Mills  &  Beeve, 
Norwich ;  Blake,  Heseltine,  Child  &  Crails- 
heim,  agents  for  Benslj  k,  Bolingbroke, 
Norwich. 

[Reported  hy  W.  A.  G.  Woods,  Etq., 
Barrigter-at'Law. 


BicHABDS,  In  re ; 

LAWSON  V,  HABVXY. 


Cozens-Habdy,  J. 

1901. 

July  2,  3. 

Admini8Pr<Uor  —  Right  of  Retainer  — 
Grant  to  Agent — Retainer  for  PrinoipaVM 
Debt. 

A  person  to  whom  a  grant  of  (tdministra- 
tion  has  been  made  as  nominee  of  a  creditor 
of  an  intestate,  where  the  grant  is  not  ex- 
pressed to  be  for  the  use  of  his  principal, 
cannot  retain  for  the  debt  due  to  his 
principal. 

Upon  the  further  consideration  of  this 
administration  action  a  short  point  arose 
as  to  the  right  of  retainer  under  the  fol- 
lowing circumstances : 

The  intestate  was  indebted  to  a  joint- 
stock  banking  company.  The  manager 
of  the  bank,  as  its  nominee,  obtained  a 
grant  of  administration  to  his  estate.  The 
administrator  was  described  as  manager 
of  the  bank,  but  the  grant  was  not  ex- 
pressed to  be  for  the  use  of  the  bank. 
The  estate  was  insolvent,  and  the  plaintiff 
commenced  the  present  proceedings,  to 
which  the  administrator  was  a  defendant, 
and  in  which  an  order  for  administration 
was  obtained. 

E.  Bowen  Rowlands,  for  the  plaintiff. — 
The  right  of  retainer  is  a  necessary  corol- 
lary of  the  rule  that  the  creditor  could 
not  sue  himselfl  Here  the  creditor  is  the 
bank,  which  could  have  sued  the  manager. 

Sle  was  stopped  in  argument.] 
unham,  for  the  administrator. — It  is 
incorrect  to  say  that  the  right  of  retainer 
depends  upon  the  principle  that  the  cre- 
ditor cannot  sue  himself.  An  adminis- 
trator could  retain  for  a  debt  of  which 
another  was  a  trustee  for  him,  and  there 
no  objection  could  have  been  raised  to  an 
action  by  the  trustee,  as  the  law  took  no 
notice  of  trusts.  The  administrator  is  in 
the  position  of  one  to  whom  a  limited 
grant,  as  pendente  minore  aitate,  has  been 
made. 

[He  referred  to  Franks  v.  Cooper  [l799]  '' 
and  Talbot  v.  Frcre  [l878].«] 

A,  (/.  Chitty,  for  a  claimant,  took  nG 
part  in  the  argument. 

(4)  4  Ves.  763. 
(2)  9  Oh.  D.  568. 
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A  reply  was  not  called  for. 

Cozens-Hardt,  J. — I  think  the  adminis- 
trator cannot  retain.  It  is  a  peculiar 
case,  because  administration  was  granted 
to  the  manager  of  the  bank.  But  although 
he  is  described  in  the  grant  as  manager 
of  the  bank,  and  although  that  may  have 
been  the  motive  influencing  the  Court 
to  make  the  grant,  it  is  not  a  grant  of 
administration  for  the  use  of  the  bank. 
He  became  administrator,  and  would  con- 
tinue subject  to  all  the  liabilities  of  an 
administrator,  although  he  might  cease  to 
be  manager  of  the  bank.  It  would  be 
competent  to  the  bank  to  bring  an  action 
against  him  for  the  debt,  and  to  that 
action  it  would  be  no  answer  to  say  that 
he  was  manager  of  the  bank.  He  might, 
before  decree,  have  preferred  the  bank ; 
but  the  certificate  is  conclusive  against 
him  on  that  point,  for  it  finds  the  money 
in  his  hands,  and  charges  him  with  it.  He 
has  therefore  one  point,  and  one  point  only, 
left  open  to  him,  and  that  is  his  right  of 
retainer;  for  it  is  settled  law  that, although 
there  can  \)e  no  preference  after  a  decree 
for  administration,  the  right  of  retainer 
is  not  so  affected  —  I^unn  v.  Barlow 
[1824].*  The  only  question,  therefore,  is, 
Is  there  or  is  there  not  a  right  of  retainer 
in  respect  of  this  debt?  The  answer 
seems  to  me  to  be  given  at  once,  if  it  is 
said  that  the  defendant  is  not  a  creditor. 
The  foundation  of  the  right  of  retainer  is 
that  a  man  cannot  bring  an  action  against 
himself.  But  the  administrator  here  is  not 
a  creditor,  and  could  not  bring  an  action 
in  his  own  name  for  this  debt. 


Solicitors — J.  T.  Lewis,  agent  for  Aeron  Thomas 
&  Co ,  Swansea ;  Spencer  Chapman  k  Co., 
agents  for  J.  B.  Richards,  Swansea. 

[Reported  by  A.  E.  Randall,  Etq.^ 
BarrUter'at'Lajc. 


O)  2  L.  J.  (0.8.)  Ch.  12.3  ;  1  Sim.  k  S.  688. 


Cozens- Hard Yy  J. 
March  28, 29.         ^  power  t,.  banks. 
May  14,  15.     June  21., 

EccUaicutical  Law — Endowment  —  In- 
vestment in  Land — Sale  by  Incumhent— 
How  far  Binding  onSucceMor — TtusUe— 
Improper  Investment — Power  to  Realut— 
13  Eliz,  e.  10. 

By  a  private  Act  of  Parliament  an 
endowment  consisting  of  personalty  was 
vested  in  an  incumbent,  and  liable  to  be 
laid  out  in  the  purchase  of  lands,  ground- 
rents,  or  other  hereditarnents  in  fee-simple 
to  be  conveyed  to  and  settled  upon  and  to 
the  use  of  the  rector  for  the  time  being  for 
and  towards  the  maintenance  of  such  rector. 
An  incumbent  (/.),  who  had  no  knowledge  of 
the  source  from  which  the  endowment  came, 
but  merely  had  a  general  idea  (to  use  hie 
own  expression)  that  it  was  ''  cAurc^  pro- 
perty,** invested  it  in  his  own  name  in  the 
purchase  of  freehold  ground-rents,  tchiA 
were  conveyed  to  him,  his  heirs  and  assigns, 
with  a  declaration  in  bar  of  dourer,  L 
sold  a  portion  of  these  ground-rents,  and 
upon  his  resignation  conveyed  tlte  unsold 
portion  to  his  successor  {H.)  in  fee-simple 
by  deed  which  contained  uses  in  bar  of 
dower,  Neither  conveyance  stUisfied  the 
provisions  of  the  Charitable  Uses  Ad, 
1735  (9  Geo.  2.  o.  36),  with  respect  to 
attestation  and  enrolment,  H.  sold  part 
of  the  ground-rents  conveyed  to  him  to  the 
defendant.  /•  joined  in  the  conveyance  to 
the  defendant.  H,  subsequently  applied 
the  proceeds  of  sale  to  his  own  use.  In  an 
action  by  the  present  incumbent,  who  was 
U*s  successor, — Held,  first,  that  the  defen- 
dant's title  UHU  not  invalidated  by  13  £liz* 
c.  10;  and  secondly,  that,  assuming  I.  or 
If.  to  be  trustees  of  the  ground-rents,  the 
present  incumbent  could  not  impeath  the 
sale. 

In  the  case  of  an  unauthorised  pur- 
chase of  land  by  a  trustee,  a  good  title  can 
be  made  by  the  trustee  to  a  purchaser  with 
notice,  provided  that  aU  the  beneficiariet 
are  not  competent  and  deeirous  to  take  the 
land  in  specie. 

Patten  and  Edmonton  Union,  In  re 
(52  L.  J.  Ch.  787)  followed: 

By  the  statute  3  Geo.  2.  c.  3,  the  sum 
of  3,500^.,  part  of  the  moneys  appropriated 
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by  an  earlier  Act  for  the  maintenance  of 
ministers  of  certain  new  churches,  was 
allotted  as  the  share  which  the  rector  of 
the  parish  of  St.  Mary,  Stratford,  Bow, 
in  the  county  of  Middlesex,  should  have, 
and  this  sum  was  to  be  laid  out  in  pur- 
chasing  lands,  ground- rents,  or  other 
hereditaments  in  fee-simple,  to  be  con- 
veyed to  and  settled  upon  and  to  the  use 
of  the  rector  of  the  said  church  for  the 
time  being  for  and  towards  the  mainte- 
nance of  such  rector. 

By  the  private  Act  31  Geo.  2.  c.  ii.  ifc 
was  enacted  {inter  alia)  that  the  sum  of 
3,274/.  7i.  4(2.  South  Sea  annuities,  in 
which  the  sum  of  3,500Z.  had  been  invested 
and  which  was  then  standing  in  the  books 
of  the  South  Sea  Co.  in  the  name  of 
Henry  Fane,  late  treasurer  to  the  Com- 
missioners acting  under  the  prior  Acts, 
should  be  transferred  unto  the  rector  and 
his  assigns  to  the  intent  that  the  divi- 
dends might  be  received  by  the  rector 
and  his  successors  towards  his  and  their 
maintenance,  but  not  to  be  transferred, 
sold,  or  disposed  of  unless  for  such  pur- 
pose and  with  such  licence  and  consent 
as  therein  mentioned,  and  which  stock 
should,  on  the  death  or  removal  of  the  said 
rector,  vest  in  and  was  thereby  vested  in  the 
succeeding  rector  and  not  in  the  rector  so 
removed,  nor  in  the  executors  or  adminis- 
trators of  the  deceased  rector,  and  should 
be  carried  to  the  account  of  such  succeed- 
ing rector  accordingly  in  the  said  com- 
pany's books  for  the  purposes  of  the  said 
Act.  And  it  was  further  declared  that 
when  a  proper  and  convenient  purchase 
should  be  found  it  should  be  lawful  for 
the  rector,  for  the  time  being,  with  the 
consent  of  the  bishop  of  the  diocese,  to  be 
signified  in  writing  under  his  hand  and 
seal,  and  attested  by  two  witnesses,  to 
sell,  and  that  the  money  produced  by  such 
sale  should  be  received  by  such  person  or 
persons  as  the  said  bishop  should  by 
writing  under  his  hand  and  seal  attested 
as  aforesaid  appoint,  and  such  money 
should  be  laid  out  and  applied  in  the 
payment  of  the  purchase  -  money  for 
lands,  tenements,  or  hereditaments,  such 
purchase  being  first  approved  by  the 
bishop  in  writing  under  his  hand  and 
seal  attested  as  aforesaid,  and  that  the 
same  lands,  tenements,  or  hereditaments 


should  be  settled  and  assured  to  the  use 
of  such  rector  and  his  successors  for  and 
towards  his  and  their  maintenance  for 
ever. 

Under  the  statute  16  &  17  Yict.  c.  23, 
owners  of  South  Sea  annuities  who  did 
not  assent  to  the  conversion  of  their 
annuities  were  to  be  paid  off  at  par.  Mr. 
Driffield,  who  was  rector  of  St.  Mary, 
Stratford,  Bow,  did  not  assent  to  the  con- 
version, and  in  April,  1854,  the  sum  of 
3,524/.  68.  7d.  was  paid  to  him.  Mr. 
Driffield  apparently  treated  the  money  as 
his  own.  He  invested  it  in  Consols  in 
his  own  name.  He  afterwards  sold  out 
the  Consols,  and  applied  the  proceeds 
towards  payment  of  the  contract  price  for 
the  building  of  a  new  church,  called  St. 
Stephen's,  Old  Ford.  He  claimed  credit 
for  having  built  this  new  church  in  a 
circular  which,  after  mentioning  that  the 
cost  had  been  in  part  defrayed  out  of 
moneys  placed  in  his  hands  for  charitable 
purposes,  stated  that  "  the  sum  of  4,000^., 
the  residue  of  such  cost,  hath  been  tem- 
porarily furnished  or  supplied  by  the  said 
J.  T.  Driffield  out  of  his  own  moneys." 
By  a  deed  dated  April  6,  1857,  to  which 
the  Bishop  of  London  was  a  party,  and 
by  another  deed  dated  July  7,  1857,  the 
new  church  until  consecration  and  after- 
wards the  pew  rents  were  charged  with 
payment  to  Mr.  Driffield  of  4,000/.,  with 
interest  at  4^  per  cent.  Mr.  Driffield 
afterwards  borrowed  1,500Z.  on  the  secu- 
rity {inter  alia)  of  this  mortgage. 

In  1880  Mr.  Driffield  resigned  the 
living,  and  he  was  succeeded  by  Mr. 
Insley.  In  April,  1881,  Miss  Hyndman's 
trustees  paid  Mr.  Driffield  3,500/.  for  the 
purpose  of  discharging  the  debt  on  St. 
Stephen's  Church,  Bow,  in  consideration 
of  the  transfer  to  Miss  Hyndman's  trus- 
tees of  the  patronage  of  three  churches — 
St.  Stephen's  Church,  Bow,  St.  Mark's 
Church,  Bow,  and  St.  Paul's  Church, 
North  Bow.  Mr,  Driffield  accepted  the 
3,500/.  in  full  satisfisu^tion  of  his  charge, 
and  executed  a  release.  Out  of  the 
3,500/.,  1,000/.,  the  balance  due  to  his 
mortgagees,  was  paid  to  them,  and  he 
received  2,500/.  On  April  20,  1881,  he 
paid  Mr.  Insley  3,524/.  6«.  7d.,  and  took 
from  Mr.  Insley  a  receipt  ''  on  account  of 
the  endowment  of  the  rectory  of  Bow.'^ 
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He  also  paid  Mr.  Insley  back  interest  on 
this  sum. 

In  October,  1881,  Mr.  Insley  purchased 
some  freehold  land  at  Lewisham  for 
2,362Z.  10«.  This  was  part  of  the  money 
he  had  received  from  Mr.  Driffield.  The 
land  was  conveyed  by  deed  dated  Octo- 
ber 25,  1881,  to  Mr.  Insley,  "  his  heirs 
and  assigns,"  with  a  declaration  in  bar  of 
dower.  This  deed  was  not  enrolled  in 
Chancery,  and  there  was  only  one  attest- 
ing witness.  The  consent  of  the  bishop 
was  not  given  to  this  purchase,  nor  was 
any  licence  in  mortmain  obtained.  In 
April  and  August,  1889,  Mr.  Insley  sold 
portions  of  the  Lewisham  property  to  Mr. 
Byrne  and  Mr.  Bush,  receiving  in  each 
case  the  full  purchase-money.  It  did  not 
clearly  appear  what  was  done  with  this 
purchase-money,  but  apparently  it  was 
wholly,  or  in  part,  represented  by  a  sum 
of  Great  Western  Bailway  stock  standing 
in  the  names  of  the  Ecclesiastical  Com- 
missioners. 

In  March,  1892,  Mr.  Insley  resigned 
the  living,  and  he  was  succeeded  in  June 
by  Mr.  Hare.  By  deed  dated  February  17, 
1893,  Mr.  Insley,  "  in  consideration  of  5«. 
as  purchase-money,"  as  beneficial  owner 
conveyed  all  the  unsold  Lewisham  pro- 
perty to  Mr.  Hare  in  fee-simple,  with  a 
declaration  in  bar  of  dower.  This  deed 
was  not  enrolled,  and  there  was  only  one 
attesting  witness.  On  October  6,  1893, 
the  unsold  property  was  put  up  for  sale 
by  auction  by  Mr.  Hare,  and  the  defen- 
dant was  the  purchaser  of  one  lot.  The 
conveyance  to  the  defendant  was  dated 
November  14,  1893.  It  was  made 
between  Mr.  Hare  of  the  first  part,  Mr. 
Insley  of  the  second  peurt,  and  the  defen- 
dant of  the  third  part.  After  reciting 
the  contract  for  sale,  it  recited  that  Mr. 
Insley  had  not  dealt  with  the  property 
for  value  since  the  execution  of  the  deed 
of  February  17,  1893,  and  at  the  request 
of  the  defendant  had  agreed  to  join  in 
manner  thereinafter  appearing.  Mr. 
Hare,  as  beneficial  owner,  conveyed,  and 
Mr.  Insley,  as  beneficial  owner,  confinned, 
the  property  to  the  defendaint  in  fee- 
simple.  Mr.  Hare  received  the  defendant's 
purchase-money.  On  his  resignation  of 
the  living  in  March,  1899,  it  was  not 
6)rthooming,     The  plaintiff  was  the  pre- 


sent rector.  The  action  was  commenced 
on  October  19,  1900.  It  was  founded 
upon  the  Act  31  Geo.  2,  and  sought  a 
declaration  that  the  conveyance  of 
November  14,  1893,  was  void,  and  that 
the  hereditaments  were  part  of  the  pos- 
sessions appertaining  or  belonging  to  the 
rector,  or  in  the  alternative  a  declai-ation 
that  the  defendant  took  the  conveyance 
with  notice  that  they  were  held  subject; 
to  a  trust  for  the  benefit  of  the  rector 
for  the  time  being,  and  that  the  de- 
fendant was  a  trustee  for  the  rector  for 
the  time  being,  and  for  consequential 
relief. 

There  was  no  dispute  regarding  the 
foregoing  facts,  but  the  following  &Ldiiig 
of  &,cts  by  the  learned  Judge,  as  stated 
in  his  written  judgment,  may  be  con- 
veniently introduced  here :  ''  It  is  clear 
that  Driffield  knew  that  the  3,5242. 6<.  7d. 
cash  received  by  him  in  April,  1854,  was 
money  subject  to  the  statute  31  Geo.  2. 
He  applied  it  in  a  manner  which,  though 
not  fraudulent,  was  improper.  He  was 
enabled  to  make  good  the  fund  by  means 
of  the  peculiar  arrangement  with  the 
Hyndman  trustees  in  1881.  He  paid 
the  exact  sum  to  Insley,  from  whom  he 
took  a  receipt  *  on  account  of  the  endow- 
ment of  the  rectory  of  Bow.'  I  cannot 
regard  this  as  a  new  endowment.  Drif- 
field's deposition  is  not  in  all  respects 
consistent  with  the  evidence  given  by 
Insley  in  the  witness-box,  but  the  discre- 
pancies are  not  greater  than  may  reasonably 
be  expected  after  the  lapse  of  twenty 
years.  Insley  was  told  it  was  'churdi 
money,'  though  he  was  not  told  of  the 
Act  of  George  2,  nor  was  any  explanation 
given  to  hun  of  the  origin  of  the  fund. 
When  Insley  purchased  the  land  he  told 
his  solicitor,  Mr.  Palmer,  that  he  had 
received  the  money  from  Driffield  to  be 
invested  for  the  parish  church  at  Bow, 
but  that,  so  far  as  he  knew,  there  were 
no  conditions  attached  to  it.  When 
Insley  conveyed  to  Hare,  he  was  not 
represented  by  a  solicitor,  but  Hare  was 
represented  by  his  solicitors,  Messrs. 
Corbin  &  Greener.  Insley  <  says  that  on 
completion  he  had  a  conversation  with 
Mr.  Corbin,  and  that  it  was  spoken  of  as 
a  trust.  Mr.  Corbin  has  not  been  called 
as  a  witness.    When  Hare  sold  the  pro- 
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perty  Corbin  &  Greener  acted  as  his 
solicitors  and  also  as  solicitors  for  the 
defendant  Banks,  the  purchaser.  Hare 
is  said  to  have  told  Corbin  that  he  was 
•entitled  to  sell  without  anybody's  consent, 
^ut  that  the  proposed  sale  was  with  the 
bishop's  consent.  Of  this  allegation  there 
is  no  proof.  The  concurrence  of  Insley 
in  the  conveyance  was  required  solely  to 
remove  the  difficulty  occasioned  by  the 
conveyance  from  Insley  to  Hare  having 
been  without  consideration.  It  had  no- 
thing to  do  with  the  existence  of  any 
trust.  The  conclusion  at  which  I  have 
arrived  is  that  neither  Insley  nor  Hare 
nor  Corbin  nor  the  defendant  was  aware 
of  the  statute  of  George  2  ;  but  Insley  and 
Hare  both  knew  that  the  property  was, 
or  was  purchased  out  of,  or  represented 
in  some  way,  *  church  property.'  They 
thought,  as  did  Corbin,  that,  whatever 
the  trust  might  be,  there  was  full  power 
to  vary  the  investment  and  to  sell  the 
land  for  this  purpose.  The  defendant 
himself  knew  nothing  whatever  about  the 
matter."    The  case  was  twice  argued. 

Bibdiriy  K.C,  and  F.  H,  L,  Errington,  for 
the  plaintiff. — The  houses  formed  part  of 
the  possessions  of  the  benefice,  and  could 
not  be  aliened  by  reason  of  13  Eliz.  c.  10.^ 
This  statute  was  amended  by  14  Eliz. 

(1)  The  material  clause  of  the  13  Eliz.  c.  10 
18  section  3,  which  enacts :  *•  And  for  that  long 
and  unreasonable  leases  made  by  .  .  .  parsons, 
vicars,  and  other  having  spiritual  promotions, 
be  the  chiefest  causes  of  the  dilapidations  aud 
the  decay  of  all  spiritual  livings  and  hospitality, 
and  the  utter  impoverishing  of  all  successors 
incumbents  in  the  same :  be  it  enacted  . . .  that 
from  henceforth  all  leases,  giftfl,  grants,  feoff- 
ments, conveyances  or  estates,  to  he  made,  had, 
done  or  suffered  by  any  .  .  .  parson,  vicar,  or 
any  other  having  any  spiritual  or  ecclesiastical 
living,  or  any  houses,  lands,  tithes,  tenements  or 
other  hereditaments,  being  any  parcel  of  the 
possessions  of  any  such . . .  parsonage,  vicarage  or 
-other  spiritual  promotion,  or  any  ways  appertain- 
ing or  belonging  to  the  same,  or  any  of  them,  to 
any  person  or  persons,  bodies  politick  or  corpo- 
rate, (other  than  for  the  term  of  one  and  twenty 
years,  or  three  lives,  from  the  time  as  any  such 
lease  or  grant  shall  be  made  or  granted,  where- 
upon the  accustomed  yearly  rent  or  more 
shall  be  reserved  and  payable  yearly  during 
the  said  term)  shall  be  utterly  void  and  of  none 
•effect,  to  all  intents,  constructions  and  purposes ; 
any  law,  custom  or  usage  to  the  contrary  any 
ways  notwithstanding." 


c.  11,  which  at  first  sight  appears  to  have 
some  bearing  upon  the  present  case,  but, 
upon  a  critical  examination,  does  not 
affect  the  13  Eliz.  c.  10  so  far  as  money 
sales  are  concerned.  From  the  earliest 
times  13  Eliz.  c.  10  has  been  held  to 
extend  to  conveyances  in  fee,  and  is  not 
restricted  to  leases — 1  Co,  Inst.  44a. 
Whether  the  property  be  vested  in  the 
corporation  or  only  held  in  trust  for  the 
incumbent,  it  is  part  of  the  possessions  of 
the    benefice — MctgdcUene    CoUege     Ccue 

[1616]^  and  Parker^ 8  Charity ,  In  re 
1863].^  So  in  the  case  of  13  Eliz.  c.  20, 
the  statute  relating  to  mortgages  of 
ecclesiastical  property,  whatever  comes  to 
the  incumbent  as  part  of  the  possessions 
of  the  benefice  is  inalienable — Leveaon^ 
In  re  ;  Arrowemith,  ex  parte  [l878].* 
It  is  immaterial  that  the  consent  of  the 
bishop  was  not  obtained  to  the  purchase 
of  the  ground-rents — Lechmere  v.  CtMrliele 

fEarl)  [1733]  ^  and  Sowden  v.  Sowden 
1785].®  In  the  second  place,  the  fund 
may  be  regarded  as  a  charitable  trust. 
It  is  traced  into  this  investment,  and  the 
beneficiary  may  elect  to  take  it  in  its 
present  state  of  investment  in  land — 
Fcttten  and  Edmonton  Unions  In  re 
[1883].''  The  consent  of  the  Charity  Com- 
missioners is  not  required  to  an  action  of 
ejectment — Holme  v.  Guy  [l877].® 

[Cozens-Habdt,  J.,  referred  to  Att.- 
Gen.  V.  Gardner  [l848]  ^  as  shewing  that 
the  want  of  enrolment  was  an  insuper- 
able objection  to  the  present  claim.] 

That  case  must  be  read  subject  to  the 
subsequent  decision  in  Att-Gen,  y. 
Munro  [l848].^°  It  really  deals  with  ad- 
ministration only.  But,  admitting  the 
purchase  by  Insley  to  be  void,  he  could, 
and  in  &ct  did,  obtain  a  title  by  the 
Statute  of  Limitations  —  Churcher  v. 
MarUn  [l889].^^  The  defendant  is  estopped 
from  denying  the  title  of  Insley  or  Hare 

(2)  11  Co.  Rep.  66t. 

(3)  32  Beav.  654. 

(4)  47  L.  J.  Bk.  46 ;  8  Ch.  D.  96. 

(5)  3  P.  Wms.  211;  s.c.  sub  nom»  Leohmere 
y.  Leclmere,  Ga.  t.  Talb.  80. 

(6)  1  Cox,  166  ;  1  Bro.  O.C.  682. 

(7)  62  L.  J.  Ch.  787. 

(8)  46  L.  J.  Ch.  648 ;  6  Ch.  D.  901. 

(9)  2  De  G.  &  Sm.  102. 

(10)  2  De  G.  &  Sm.  122. 

(11)  58  L.  J.  Ch.  686 ;  42  Ch.  D.  312. 
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-^Board  v.  Board  [l873j^*  and  DaUon  v. 
Fitzgerald  1 1897].^*  Neither  Insley  nor 
Hare  could  claim  the  property — AmbU" 
aide  Chanty^  In  re  [l870j** — ^and  the 
defendant  is  in  no  better  position. 

Micklem^  K,C.^  and  S,  0.  Buckmaster^ 
for  the  defendant. — ^The  evidence  does 
not  trace  the  endowment  into  the  land. 
The  payment  made  in  1881  by  the  Hynd- 
man  trustees  is  a  new  endowment,  and 
has  no  connection  with  the  proceeds  of 
the  Consols  which  Driffield  had  invested 
upon  St.  Stephen's  Church.  Assuming  a 
charitable  trust,  it  was  a  trust  with  an 
absolute  power  of  disposition. 

[Cozens-Habdt,  J. — The  difficulty  is, 
that,  once  it  is  admitted  that  there  is  a 
charitable  trust,  even  if  there  be  an 
express  power  of  sale,  the  consent  of  the 
Charity  Commissioners  is  essential  to  the 
exercise  of  the  power — MaaomkB  Orphanage 
amd  London  and  North-  Western  Railway 
Contract^  In  re  [i896].**] 

But,  assuming  the  investment  to  be  a 
breach  of  trust,  the  trustee  can  sell  to 
cure  his  breach  of  trust,  and  a  purchaser 
from  him  has  a  good  title — 2  Dart,  Vendor 
and  Purchaser  (6th  ed.),  p.  688.  The 
property  ought  to  be  sold  where  there 
is  a  breach  of  trust,  if  the  investment  is 
unauthorised — KnoU  v.  Coitee  [1852]*^ 
and  Salmon,  In  re ;  Priest  v.  UppUby 
[l889l.'7  Board  v.  Board  **  and  Dalion 
V.  Fitzgerald  ^^  are  distinguishable,  be- 
cause here  there  is  no  privity  of  estate. 
Pavne  v.  Jones  [i874]  *®  applies.  The 
statute  13  Eliz.  a  10  only  avoids  the 
deed  against  the  successor,  and  not  as 
against  the  grantor — Magdalene  Hospital 
V.  Knotte  [l879V»  The  defendant  is  a 
purchaser  for  value  without  notice — Con- 
veyancing Act,  1882  (45  &  46  Vict.  c.  39), 
s.  3. 

F.  H.  Z.  Errington  replied  on  the  first 
argument. 

Dibdiny  K,C.,  in  reply  on  the  second 
argument,  referred  to  Att.-Gen.  v.   Ward 

(12)  43  L.  J.  Q.B.  4  ;  L.  E.  9  Q.B.  48. 

(13)  66  L.  J.  Ch.  604 ;  [1897]  2  Ch.  86. 

(14)  18  W.  R.  663. 

(16)  66  L.  J.  Ch.  439;  [1896]  1  Ch.  596. 
(16)  16  Beav.  77. 
(17)42Cb.  D.361. 

(18)  43  L.  J.  Ch.  787 ;  L.  R.  18  Eq.  320. 

(19)  48  L.  J.  Ch.  579 ;  4  App.  Cas.  324. 


[1848]^    and    HaUMe    Estate,    In   re; 
ICnatehbuU  v.  EalleU  [l88o].>^ 

Cur.  ado.  vuU. 

Oozens-Hardy,    J.,    read     a    written 
judgment,  in    which,   after  stating  the 
facts  Hs  Ret  out  above,  he  discussed  the  law 
applicable  to  the  case  as  follows :  These 
facts  raise  legal  questions  of  great  diffi- 
culty,  especially  having  regard    to   the 
peculiar  position   of  a  rector.     He  is  a 
corporation  sole.     Apart  from  statute  or 
special  custom,  personal  property  cannot 
be  vested  in  a  corporation  sole.    It  will 
pass  to  the  executors  or  administratorsy 
and  not  to  the  successors,  of  the  corpora- 
tion sole — Fulwoodls  Case   [l592]"  and 
Bowley  v.  Knight  [l849],**and  cases  there 
dted.    Apart  from  statute,  real  property 
cannot  be  vested  in  a  corporation  sole, 
either  at  law   or  in  equity,   withoal  a 
licence  in  mortmain.     Now  the  statute 
of  31  Geo.  2  clearly  vested   the  South 
Sea  stock  in  the  rector  as  a  corporation 
sole,  and  thus  created  an  exception  from 
the  general  law.     The  Conversion  Act  of 
1853   enabled    all    persons    and    bodies, 
politic  or  corporate,  to  assent  to  accept 
new  stock,  and  provided  that  those  who 
should   not   signify  their   af^sent  should 
receive  100/.  cash  for  every  100/.  of  stock, 
and  should  be  at  liberty  to  demand  and 
receive  payment  from   the    bank.    The 
bank  aasumed,  and  I  think  rightly,  that 
Mr.  Driffield,  as  a  corporation  sole,  conld 
receive  and  give  a  good  discharge  for  the 
cash.     Whenever  by  statute  or  by  special 
custom,  as  in  the  case  of  the  Chamberlain 
of  London,  chattels  or  choses  in  action  are 
vested  in  a  corporation  sole,  it  seems  to 
follow  that  such   corporation  sole  must 
have  the  right  to  receive,  and  get  in,  and 
give  a  good  discharge  for,  the  property 
thus  vested  in  him.    Mr.  Driffield  handed 
the  money  to  Mr.  Insley,  who  must  be 
taken  to  have  received  it  in  his  character 
of  corporation   sole.     His  receipt  was  a 
good  discharge  to  Mr.   Driffield.      Mr. 
Insley  was  accountable  for  this  money  to 
his  successor,  Mr.  Hare.     When  in  1881 
he  invested  part  of  the  money  in  the  pur- 

(•20)  6  Hare,  477. 

(21)  49  L.  J.  Ch.  415 ;  13  Ch.  D.  696. 

(22)  4  Co.  Rep.  64». 

(23)  19  L.  J.  Q.B.  3 ;  14  Q.B.  240. 
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to  effect  a  purchase  under  the  statute  of 
31  Creo.  2,  of  which  he  had  never  heard. 
Nor  did  he  purport  or  intend,  as  an  indi- 
vidual, to  create  a  trust  of  the  land  for 
the  benefit  of  himself  and  his  successors, 
as  a  corporation  sole.  Any  such  trust 
would  have  been  unlawful  as  putting  an 
equitable  estate  in  mortmain  without  a 
licence  from  the  Crown.  In  other  words, 
Insley  could  not  elect  to  treat  this  land  as 
part  of  the  benefice  or  as  appertaining 
or  belonging  to  it.  The  land  was,  there- 
fore, not  subject  to  the  restraining  Acts, 
and  I  cannot  hold  the  subsequent  con- 
veyance by  Hare  to  the  defendant  to  be 
void  under  statute  13  £liz.  c.  10. 

What,  then,  was  the  legal  position 
when  Insley  purchased  the  landl  He 
still  remained  accountable  for  the  cash. 
There  was  nothing  to  prevent  him  from 
selling  the  land,  which  was  his,  to. provide 
the  cash.  In  the  case  of  an  unauthorised 
purchase  by  a  trustee,  I  think  the  trustee 
can  make  a  good  title  to  a  purchaser  with 
notice,  provided  only  that  all  the  bene- 
ficiaries are  not  at  once  competent  and 
desirous  to  take  the  land  in  specie — see 
Fatten  and  Edmonton  Union,  In  re  J 
Here  there  was  no  beneficiary  either  com- 
petent or  desirous  to  take  the  land  in 
specie.  The  right  of  the  trustee  to  sell 
cannot  depend  upon  the  question  whether 
the  entire  amount  of  the  trust  fund,  or 
only  a  portion  of  it,  is  cleared  by  the  sale. 
He  must  have  a  right  to  sell  in  lots,  and 
generally  to  realise  the  property  as  a 
prudent  owner  would.  He  is  simply 
doing  his  duty  by  turning  the  property 
into  cash  so  as  to  replace  as  far  as  may 
be  the  trust  fund.  The  contrary  view 
would  prevent  a  trustee  from  ever  reme- 
dying a  breach  of  trust  of  this  nature 
without  instituting  a  suit  for  that  pur- 
pose, as  was  done  in  Bobinson  v.  Bobinson 
[1876].^''  Now  cestuia  que  trust  are  said 
to  have  a  lien  upon  the  improper  invest- 
ment, but,  where  there  is  no  right  to 
elect  to  take  the  land  in  specie,  I  am  not 
aware  of  any  authority  which  shews  that, 
before  proceedings  taken  to  assert  the 
lien,  the  trustees  cannot  realise  the  pro- 
perty by  means  of  an  honest  sale.     It  is 

(24)  10  Ir.  Rep.  Eq.  189. 
Vol.  70.— Chaxc. 
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solution  of  a  partnership,  exists  on 
partnership  assets  in  favour  of  a  retiring 
partner,  or  the  executors  of  a  deceased 
partner.  Such  a  lien  does  not  prevent 
the  continuing  or  surviving  partner  from 
selling  the  assets — Langmead'a  TrustSj  In 
re  ri865].**  But  I  doubt  whether  this 
analogy  is  not  too  favourable  to  the 
plaintiff.  By  means  of  the  sales  effected 
by  Insley  the  purchase- money  got  into 
the  hands  of  the  corporation  sole — that 
is,  into  the  proper  hands — and  I  cannot 
see  what  harm  was  done  by  this.  To 
affect  the  purchasers  from  Insley  with  the 
consequences  of  any  subsequent  misappro- 
priation by  the  corporation  sole  would  be 
unjust  unless  the  sale  itself  was  a  wrongful 
act. 

On  Insley's  retirement  in  1892  I  assume 
that  he  in  some  way  secured  the  purchase- 
money  he  had  received  for  the  benefit  of 
Hare,  as  corporation  sole.  He  certainly 
passed  on  to  Hare,  as  an  individual,  the 
unsold  property,  which,  so  far  as  appears, 
was  of  ample  value  to  make  good  the 
balance.  Hare  sold  by  public  auction; 
no  impropriety  in  the  sale  is  suggested. 
The  legal  estate  passed  to  the  defendant. 
The  purchase-money  was  received  by 
Hare,  the  corporation  sole.  It  reached 
the  proper  hands.  Hare  subsequently 
stole  the  money;  but  I  cannot  bring 
myself  to  make  the  defendant  answerable 
for  his  misdeeds.  I  have  assumed  in 
favour  of  the  plaintiff,  without  deciding 
it,  that  the  defendant  cannot,  having 
regard  to  Corbin's  position  of  solicitor  for 
vendor  and  purchaser,  be  regarded  as  a 
purchaser  for  value  without  notice.  But 
even  on  that  assumption  I  think,  for  the 
reasons  above  stated,  that  the  action  fails, 
and  I  must  dismiss  it  with  costs. 


Solicitors — Leslie  Stock;  Corbin,  Greener  5c 
Cook. 


^Reported  hy  A.  E.  Bandall,  Esq 
Barriiter-at'Law, 


(25)  24  L.  J.  Ch.  237,   689;    20  Eeav.  20; 
7  De  Q.  M.  k  G.  353. 
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Wrioht,  J,  ^ 

1901  SEPTIMUS   PARSONAGE 

June  19.   i  ^°  ^^-  ^"  *•'• 

Company  —  Petition  for  Compulsory 
Winding-up  —  Resolution  for  Vduntary 
Winding-vp  Fraudulently  Obtained  — 
Contempt  of  Court — Committal. 

It  is  a  contempt  of  Court,  while  a  peti- 
tion for  a  compuUory  winding-up  ie 
pending,  to  obtain  by  improper  means  the 
passing  of  a  resolution  for  a  voluntary 
winding-upy  with  a  view  to  mislead  the 
Court  as  to  the  real  views  of  the  share- 
holders and  thereby  induce  Ihe  Court  to 
abstain  frorm  making  a  compulsory  order. 

On  l^rch  21,  1901,  a  petition  was 
presented  to  wind  up  the  above-named 
company  by  an  assignee  of  a  claim  of 
Albert  Myers,  a  solicitor,  to  whom  the 
company  was  indebted  for  costs. 

On  March  22,  1901,  a  board  meeting 
of  directors  was  held,  at  which  were 
present  Septimus  Parsonage,  J.  Y.  Griper, 
T.  M.  Hayden,  and  H.  T.  Gould,  and  it 
was  decided  to  call  an  extraordinary 
general  meeting  of  the  company  for  the 
purpose  of  passing  a  resolution  for  volun- 
tary winding-up  and  the  appointment  of 
W.  H.  Pannell  as  voluntary  liquidator. 

Later  in  the  same  day  Gould  called 
upon  Parsonage,  and  informed  him  that,  on 
reconsidering  the  matter,  he  had  come  to 
the  conclusion  that  it  would  not  be  proper 
for  the  directors  to  take  the  course  pro- 
posed, and  that  he  would  oppose  them  if 
they  persisted  with  it.  A  heated  con- 
versation then  took  place  between  Gould 
and  Parsonage,  in  the  course  of  which 
Gould  made  various  reflections  on  Par- 
sonage's conduct  as  director  of  the 
company. 

Subsequently  to  Parsonage's  interview 
with  Gould,  but  upon  the  same  day.  Par- 
sonage consulted  Griper  as  to  the  best 
course  to  be  pursued  in  view  of  Gould's 
hoetOe  attitude.  Parsonage  originated  the 
idea  of  a  circular  to  the  shareholders  from 
an  alleged  independent  shareholder  urging 
the  appointment  of  a  committee  of  in- 
vestigation, and  Griper  agreed  with  the 
suggestion.  Parsonage  then  drafted  a 
circular,  and  Griper  approved  it.  They 
telephoned  to  Myers    with    a    view  to 


shewing  him  the  proposed  drcular  and 
getting  his  approval  of  it.  Myers  (who 
was  not  the  company's  solicitor,  but  had 
been  occasionally  employed  by  them)  came 
and  approved  it,  but  was  not  aware  whose 
signature  was  to  be  attached  to  it. 

Subsequently  Grace,  who  was  an  em- 
ploy6  of  the  company,  was  sent  for,  and 
asked  whether  he  would  be  prepared  to 
sign  the  circular.  He  hesitated,  but,  upon 
being  informed  by  Parsonage  and  Cnper 
that  it  was  perfectly  legal  and  safe  for 
him  to  do  so,  he  consented.  He  was 
further  told  that  if  he  felt  nervous  about 
it  he  was  at  liberty  to  consult  a  solicitor. 
He  consulted  a  Mr.  Dade. 

Grace  had  been  engaged  by  Griper  in 
June,  1900,  as  an  assistant  in  the  com- 
pany's export  department.  His  salary  at 
the  time  of  the  engagement  was  one  pound 
per  week,  but  was  afterwards  increased^ 
and  at  the  date  when  he  consented  to  sign 
the  circular  he  was  being  paid  thirty-two 
shillings  per  week.  He  was  also  the 
holder  of  200  fully  paid  preference  shares 
of  the  company,  the  certificate  of  which 
bore  date  March  11,  1901,  and  which 
were  a  gift  from  Parsonage. 

On  March  26,  1901,  the  circuhur  was 
issued  to  the  shaj^holders  of  the  company, 
and  was  as  follows  : 

'*  Moss  Glen,  Park  Road, 

*•  Southend-on-Sea, 
"March  26, 1901. 
"  Dear  Sir, 

"  Re  Septimus  Parsonage  &  Co.  Ltd. 

"  Referring  to  the  circular  we  have 
received  from  the  Directors  convening  a 
Meeting  for  Monday  next,  to  pass  reso- 
lutions for  the  liquidation  of  the  Com- 
pany, I  am  taking  the  liberty,  as  one  of 
your  brother  shareholders,  to  ask  your 
support  in  steps  I  propose  taking  at  my 
own  expense,  to  make  a  thorough  investi- 
gation into  the  past  management  of  the 
business,  and  the  causes  which  hare 
brought  this  unexpected  and  disastrous 
crisis.  We  were  led  to  believe  at  the 
last  General  Meeting  that  all  difficulties 
had  been  overcome,  and  that  the  Com- 
pany was  in  a  sound  financial  position, 
and,  so  far  as  I  have  been  able  to  ascer- 
tain, no  new  misfortunes  or  losses  have 
occurred  since  that  date.  How  can  the 
Directors  reconcile  the  course  they  are 
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Septimus  Pabsonaqe  k  Co.,  In  re. 

now  adopting  with  the  positive  assurance 
they  gave  us  on  the  occasion  referred  to  ? 
1  am  a  large  shareholder,  and,  although  I 
must  bear  the  loss  if  the  failure  has  been 
brought  about  by  legitimate  misfortune, 
I  do  not  intend  doing  so  unless  and  until 
I  have  exhausted  every  effort  to  satisfy 
myself  beyond  doubt  that  the  balance- 
sheets  and  reports  issued  by  the  Directors 
are  honest,  and  can  be  substantiated  in 
-every  detail. 

"  I  shall  of  course  attend  the  Meeting 
personally,  but  if  you  are  unable  to  do  so, 
I  would  ask  you  to  entrust  me  with  your 
vote  by  at  once  returning  me  the  enclosed 
form,  signed,  so  that  the  same  may  reach 
me,  if  possible,  by  the  morning  of  the 
29th  inst. 

"  I  remain, 

Faithfully  yours, 

"Tom  Kobert  Grace." 

The  circular  was  posted  by  Grace  at 
Southend,  Essex. 

In  response  to  the  circular  proxies  were 
received  by  Grace  from  shareholders  hold- 
ing 60,000  shares  in  the  company. 

The  directors  also  held  a  considerable 
number  of  proxies,  and  they  and  Grace 
together  held  a  clear  majority  of  the 
shares. 

On  April  1,  1901,  the  extraordinary 
general  meeting  was  held,  Parsonage 
being  in  the  chair.  There  were  also  pre- 
sent at  the  meeting  Gould  and  Griper, 
Dade  and  Myers,  and  Grace.  The  re- 
:solution  for  voluntary  winding-up  was 
moved  by  Parsonage  and  seconded  by 
Griper,  and,  after  a  very  stormy  meeting, 
was  carried,  Grace  using  his  proxies  in 
favour  of  it,  and  the  proxies  held  by  the 
directors  being  used  for  the  same  purpose. 

On  April  9,  1901,  a  second  circular, 
drawn  up  by  Parsonage,  was  despatched 
from  Southend  to  the  shareholders  who 
had  sent  proxies.     It  was  as  follows  : . 
"  Moss  Glen,  Park  Road, 

"  Southend-on-Sea, 

"April  9th,  1901. 

**  Rt  Septimus  Parsonage  &,  Co.  Ld. 

**  Dear  Sir  (or  Madam) 

"  Referring  to  my  letter  of  the  26th 
ult.  you  will  no  doubt  expect  to  hear  from 
me,  stating  what  was  done  at  the  meet- 
ing, and  in  what  way  I  used  the  proxy 
entrusted  to  me. 


"  A  couple  of  days  before  the  meeting 
I  called  at  the  offices  of  the  company,  and 
obtained  a  deal  of  useful  information. 
Mr.  Griper  expressed  the  opinion,  on 
behalf  of  himself  and  Board,  that  the 
most  advantageous  plan  would  be  to 
realize  the  assets  of  the  company  by  a 
voluntary  liquidation,  as  to  wind  up  by 
compulsory  liquidation  is  always  most 
expensive,  and  usually  took  two  or  three 
years  to  liquidate,  and  most  of  the  assets 
would  disappear  in  expenses.  I  sug- 
gested to  the  company  that  some  reliable 
independent  person  should  be  appointed 
liquidator.  It  was  pointed  out  to  me  that 
Mr.  Pannell  was  a  well-known  chartered 
accountant  in  the  City  of  London,  and 
could  be  thoiroughly  relied  upon.  I  then 
asked  that  a  committee  should  be  appointed 
for  the  investigation  of  matters,  and  the 
company  were  willing  that  this  should  be 
done.  Thereupon  I  consulted  my  solicitor 
with  regard  to  the  whole  of  the  matter, 
on  the  information  before  me,  and  he 
attended  the  meeting  with  me,  and  I 
acted  upon  his  advice.  A  proposal  to 
appoint  a  committee  of  investigation  was 
made  by  certain  shareholders,  which  I 
voted  for,  but  this  proposal  was  out- voted. 

'*  Taking  all  matters  into  consideration, 
I  consider  that  I  could  not  do  better  than 
exercise  my  vote  in  favour  of  voluntary 
liquidation,  (not  compulsory  liquidation,) 
this  being  in  my  opinion  the  best  and 
cheapest  mode  of  realising  and  distribut- 
ing the  Company's  properties  amongst  the 
shareholders.  By  myself  I  was  not  strong 
enough  to  carry  the  appointment  of  a 
liquidator  other  than  Mr.  Pannell,  but  I 
feel  satisfied  from  enquiries  made  that  the 
shareholders'  interests  are  perfectly  safe 
in  his  hands,  and  I  feel  sure  that  I  acted 
in  their  best  interests  by  voting  for 
voluntary  liquidation,  as  in  my  opinion 
this  is  the  only  method  by  which  any 
return  could  be  made  to  the  shareholders. 

**I  trust  I  have  acted  in  accordance 
with  your  wishes,  and  would  ask  you  to 
kindly  fill  up  and  return  to  me  the 
enclosed  form  expressing  your  approval 
of  the  way  in  which  I  used  your  proxy,  as 
my  action  has  been  criticised  in  some 
quarters. 

"  Yours  faithfully, 

"T.R.  Grace." 
3b2 


Diqitized  by 


Google 


708 


CHANCERY  DIVISION. 


[19M 


Saftimus  Parsonage  &.  Co.,  In  be. 

An  order  having,  in  this  condition  of 
facts,  been  made  for  a  compulsory  wind- 
ing-up upon  the  creditor's  petition,  a 
motion  was,  upon  the  direction  of  the 
Judge,  now  made  by  the  official  receiver 
that  Parsonage,  Griper,  and  Grace  should 
be  committed  for  contempt  of  Court  in 
that  they  had  conspired  to  obtain  by 
improper  means  the  passing  of  the  resolu- 
tion for  voluntary  winding-up,  with  intent 
to  mislead  the  Court  as  to  the  real  views 
of  the  shareholders,  and  to  prevent  a 
compulsory  order  from  being  made  by  the 
Court. 

The  Attorney-General  (Sir  R.  B.  Finlay, 
K,C,)  and  R.  J.  Parker,  for  the  motion. — 
There  can  be  no  doubt  that  the  conduct  of 
Parsonage  and  Criper  has  been,  as  regards 
the  shareholders,  most  improper  and  fraudu- 
lent. As  regards  the  Court,  inasmuch  as 
the  existence  of  a  voluntary  winding-up 
will  influence  the  Court  in  dealing  with  a 
petition  for  a  compulsory  order,  and  the 
Court  will  not  make  a  compulsory  order, 
where  a  voluntary  winding-up  exists, 
unless  it  is  shewn  that  the  shareholders 
will  be  prejudiced  by  the  continuance  of 
the  voluntary  liquidation,  such  conduct  as 
that  of  Parsonage  and  Criper  in  this  case 
constitutes  a  contempt  of  Court  which 
the  Court  will  punish  by  committal  to 
prison.  The  case  of  Grace  stands  on  a 
different  footing.  He  was  a  tool  in  the 
hands  of  Parsonage  and  Criper,  and  may 
perhaps  be  dealt  leniently  with  by  the 
Court.  The  matter  is  left  with  the  Court 
to  deal  with  as  justice  may  require. 

Shee,  K,C.,  and  Edmondaon,  for  the  re- 
spondents.—  There  was  no  intention  to 
mislead  the  Court.  The  respondents  had 
no  thought  of  the  Court  in  what  they  did, 
but  their  object  was  to  checkmate  Gould, 
who  had  turned  round  and  was  acting 
against  them.  A  voluntary  winding-up 
was  the  least  expensive  course,  and  under 
all  the  circumstances  was  the  most  desir- 
able. It  was  the  respondents'  first  ex- 
perience of  company  matters,  and  they 
did  not  know  that  they  were  doing  wrong. 
At  any  rate,  the  Court  will  act  as  leniently 
ajsit  can. 

Wright,  J. — ^I  shall  certainly  go  as  far 
as  I  can  in  tho  direction  counsel  for  the 


respondents  asks  me  on  behalf  of  his 
clients,  but  I  must  consider  how  far  I  can 
go.  I  say  nothing  about  either  of  thd 
two  gentlemen,  Messrs.  Myers  and  Dade, 
for  the  simple  reason  that  they  are  not» 
before  me.  As  regards  the  three  persoDs 
who  are  before  me,  Parsonage,  CripoF, 
and  Grace,  there  is  no  question  at  all  that 
a  fraud  of  the  grossest  kind  has  been 
committed  ;  and  the  only  question  is  how 
far  that  ought  to  be  regarded  as  a  fraud 
upon  the  Court,  or  an  attempt  to  interfere 
with  the  action  of  the  Court. 

The  company  was  a  company  for  the 
sale  of  wines  and  spirits  and  so  forth. 
On  March  21  a  petition  was  lodged  by  a 
creditor  for  winding-up,  and  on  the  follow- 
ing day  three  of  the  directors  met  Parsour 
age,  Criper,  and  Gould  and  considered  the 
matter.  There  was  some  discussion  be- 
tween them,  and  on  the  very  same  daj  it 
appears  that  the  circular  which  is  the 
foundation  of  this  matter  was  prepared  by 
Parsonage  and  approved  by  Criper.  It 
does  not  tend  to  commend  Parsonage  to 
my  mind  at  all  that  in  his  affidavit  he 
seeks  to  put  it  upon  Mr.  Myers,  that  he 
was  the  author  of  this  circular.  It  is 
clear  from  the  rest  of  the  evidence  in  the 
case,  and  from  Parsonage's  own  statement, 
that  Parsonage  and  Criper  were  the 
authors  of  that  document,  and  that  all 
that  Myers  did  was  in  substance  to  ap- 
prove their  work,  although  he  may  ha^& 
altered  it  in  some  respects: 

Now  the  circular  which  they  prepared 
on  the  very  day  after  that  on  which  the 
petition  for  the  compulsory  winding-up 
was  lodged,  was  in  substance  this :  Grace 
puts  himself  forward  as  an  independent 
shareholder  and  a  large  shareholder 
hostile  to  the  directors,  and  determined 
to  have  a  thorough  investigation  of  the 
management  of  the  business  of  the  com- 
pany at  his  own  expense,  and  he  asks  as  a 
brother  shareholder  for  proxies  to  be  used 
as  against  the  directors.  Now,  in  reahty^ 
Grace  was  a  man  of  straw,  put  up  by 
Parsonage  and  Criper  to  act  solely  in 
their  interests  in  the  matter,  and  to  put 
forward  a  false  circular  which  purports  to 
come  from  him  as  a  large  independent 
shareholder  at  Southend-on-Sea.  That 
circumstance  in  itself  induces  one  to  ask 
what  benefit  or  purpose  there  could  be  in 
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having  this  circular  posted  at  Soathend, 
except  a  purpose  of  fraud.  The  secretary 
is  informed  heforehand  hy  Parsonage  in 
these  words :  "  I  have  arranged  all 
matters  for  you  at  the  meeting."  Then 
the  meeting  comes  on.  Grace  obeys  the 
orders  he  nas  received  from  Parsonage 
and  Griper,  and  the  60,000  proxies  which 
Parsonage  and  Griper  and  Grace  had 
collected  are,  in  spite  of  protest,  used  by 
Uracein  £Eivour  of  a  voluntary  liquidation. 
fie  did  not  use  the  proxies  for  the  pur- 
pose for  which  they  were  given,  but  for 
defeating  the  purpose  for  which  they 
were  asked  to  be  given.  The  effect  was 
that  the  shareholders  were  not  only  en- 
trapped into  giving  their  proxies,  which 
were  used  in  a  way  different  from  that 
which  was  intended,  but  were  deprived 
•altogether  of  their  representation.  As 
regards  the  shareholders,  it  appears  that 
•the  grossest  of  frauds  was  perpetrated,  by 
•means  of  conspiracy,  and  by  means  of 
false  pretences  that  Grace  was  a  large 
independent  shareholder  living  at  South- 
end, who  in  the  ordinary  course  of  thiDgs 
was  asking  for  proxies. 

Now  so  far  there  is  no  doubt,  and  the 
real  and  only  question  is  how  far  I  ought 
to  consider  that  this  fraud  was  directed 
against  the  Court.  I  cannot  think  that 
Parsonage  and  Griper  acted  so  ignorantly 
as  not  to  know  why  they  wanted  a  volun- 
"tary  liquidation  when  there  was  acredi  tor's 
petition  pending  for  a  compulsory  liquida- 
tion. I  think  £  must  give  them  credit 
for  knowing  perfectly  well  that  if  they 
passed  this  resolution  for  a  voluntary 
liquidation  it  would  destroy  the  power  of 
the  Court  to  make  the  compulsory  wind- 
ing-up order,  unless  on  proof,  which  it  is 
sometimes  not  very  easy  to  obtain,  that 
the  creditor  would  be  prejudiced  by  the 
•  continuance  of  the  voluntary  winding-up. 
It  seems  to  me  an  obvious  inference  that 
all  that  was  done  by  these  people  was 
done  for  the  pui*pose  of  defeating  the 
creditor's  petition,  and  that  what  they 
wanted  to  avoid  was  a  compulsory  wind- 
ing-up. Parsonage,  Griper,  and  Grace  go 
with  60,000  proxies,  ns  well  as  using  their 
own,  in  favour  of  a  voluntary  liquidation, 
obviously  with  the  knowledge  that  that 
would  defeat  the  compulsory  winding-up ; 
and  they  wanted  a  voluntary  liquidation 
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because  there  was  already  a  winding-up 
petition  before  the  Court.  I  think  that 
I  should  be  filling  in  my  duty  if  I  did  not 
consider  that  the  inference  ought  to  be 
drawn  that  the  intention  was  to  do  what 
was  the  obvious  consequence,  and  the 
importance  of  which  in  the  eyes  of  these 
persons  may  be  measured  by  the  frauds  to 
which  they  were  willing  to  condescend  in 
order  to  accomplish  them.  Where  there 
is  a  real  interference  with  the  jurisdiction 
of  the  Court,  which  is  probably  a  better 
phrase  than  contempt  of  Court,  the  Court 
has  no  option  but  to  act,  however  un- 
willing it  is  to  deal  with  matters  affecting 
the  liberty  of  the  subject.  If  a  case  of 
the  kind  I  have  stated  is  made  out,  the 
Court  has  no  option  ;  and  therefore  under 
the  circumstances  of  this  case  it  is  my 
duty  to  commit  Parsonage  to  prison  for 
six  weeks.  Griper,  I  think,  is  in  some 
respects  less  guilty  than  Parsonage, 
because  I  do  not  think  he  was  so  much 
the  originator  of  the  matter  as  Parsonage, 
although  he  took  a  considerable  part  in 
it  himself.  He  will  be  committed  for  four 
weeks.  As  for  Grace,  I  gladly  give  effect 
to  the  recommendation  of  the  Attorney - 
General.  I  am  not  able  to  pass  his  case 
over,  but  it  is  useless  making  an  order 
upon  a  man  of  straw  to  pay  costs  ;  that  in 
quite  idle.  It  is  better  to  treat  him  with 
complete  mercy  than  to  put  an  ineffectual 
penalty  upon  him  of  that  kind.  I  think, 
therefore,  no  order  ought  to  be  made  as 
to  Grace. 

As  regards  Parsonage  and  Griper,  they 
will  be  committed  for  the  terms  I  have 
mentioned,  and  they  must  pay  the  costs 
of  the  motion. 


Solicitors  —  Solicitor  to  Board  of  Trade,  for 
official  receiver;  Mason,  Son  &  Tarnball, 
for  respondents. 

[Eeported  hy  Arthur  Zarvrenee,  Esq.^ 
Barrigter-at'Law. 
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[IN  THE  COURT  OF  APPEAL.] 

RiGBT    L  J         f  ^'^^'S   SETTLEMENT,  In  TB  j 

Colons,  Lij.       ^n«°^m/-  langham. 

1901.  )  tJ.HALL. 

J   1     8    22      r     '^^^"*^^>  ^^  ^^  J   FRASER 
duy  0,        .     (^  ^    LEAVERS. 

Trtwice — Shares  in  Company — Eecon- 
struction — Exchange  for  Shares  in  New 
Company — Sanction  of  Court — Jurisdic- 
tion— Compromise, 

As  a  rule,  the  Court  has  no  jurisdiction 
to  give  its  sanction  to  the  performance  by 
trustees  of  acts  with  reference  to  the  trust 
estate  which  are  not  authorised  by  the  terms 
of  the  instrument  creating  the  trust ;  hut 
where  peculiar  circumstances  have  arisen 
not  expressly  provided  for  by  the  trust 
instrument,  and  not  anticipated  by  its 
author,  the  Court,  in  the  emergency  tJiat 
has  arisen,  lias  jurisdiction,  for  the  benefit 
of  the  estate,  to  sanction  acts  by  the  trustees 
which  in  ordinary  circumstances  they 
U>ouM  have  no  power  to  do. 

Shares  in  a  limited  company  were  held 
by  trustees,  and  circumstances  arose  which 
rnade  it  desirable  in  the  interests  of  all  the 
shareholders  to  reconstitute  the  company 
and  substitute  for  its  shares  shares  in  a 
new  company  to  be  formed  to  take  over 
its  busin^ess.  The  trustees  Jiad  no  express 
power  to  enter  into  the  reconstruction 
agreement  and  exchange  their  shares  for 
those  in  the  new  company : — Held,  that  the 
Court  had  jurisdiction  to  allow  the  trustees 
to  enter  into  the  reconstruction  agreement. 

Crawshay,  In  re ;  Dennis  v,  Crawshay 
(60  L.  T.  357),  and  Morrison,  In  re; 
Morrison  v.  Morrison  {ante,  p.  399 ;  [1901] 
1  Ch.  701),  distinguished. 

Appeal  from  decisions  of  Cozens-Hardy, 
J.,  in  chambers  on  three  originating  sum- 
monses taken  out  by  the  surviving  trustee 
of  a  settlement  made  by  David  New,  the 
trustees  of  the  will  of  John  Wells  Leavers, 
and  the  trustees  of  the  will  of  Samuel 
Morley  respectively,  for  the  sanction  of  the 
Court  to  the  ratification  by  the  respective 
plaintiffs  of  an  agreement  dated  March  29, 
1901,  relating  to  shares  held  by  them  re- 
spectively in  the  WoUaton  Colliery  Co., 
lim,,  and  for  the  authority  of  the  Court  to 
the  plaintiffs  to  accept  certain  preference 
shares,  ordinary  shares,  and  debentures  in 


a  new  company,  in  exchange  for  their 
shares  in  the  Wollaton  Colliery  Co.,  Lim. 
The  Wollaton  Colliery  Co.  was  incor- 
porated under  the  Companies  Acts  ia 
1875  with  a  capital  of  105,000/.,  divided 
into  1,050  shares  of  100/.  each,  of  which 
100,000/.  was  paid  up.  The  assets  werfr 
valued  at  300,000/. 

It  was  proposed  that  the  company 
should  be  wound  up  voluntarily  and  dis- 
solved, and  a  new  company,  under  the 
name  of  "  The  Wollaton  Collieries  Co.,. 
Lim.,^'  should  be  incorporated,  with  a 
capital  of  210,000/.,  divided  into  10,000 
preference  shares  of  10/.  each  and  11,000 
ordinary  shares  of  10/.  each. 

The  shares  in  the  existing  company 
were  proposed  to  be  exchanged  for  fully 
paid-up  preference  shares  and  ordinary 
shares  and  debentures  of  the  new  com- 
pany, on  the  footing  that  each  shareholder 
should  be  entitled,  in  exchange  for  each 
of  his  existing  100/.  shares,  to  ten  fully 
paid-up  10/.  preference  shares  and  ten  fully 
paid-up  10/.  ordinary  shares  and  a  100/. 
debenture  in  the  new  company. 

It  was  proposed  that  the  preference 
shares  should  carry  a  non- cumulative  divi- 
dend of  6  per  cent,  and  the  debentures 
should  carry  interest  at  5  per  cent. 

The  value  of  the  100/.  shares  in  the  old 
company  was  at  the  present  market  price 
175/.  each,  and  the  company  had  paid 
dividends  in  1896  at  the  rate  of  10  per 
cent.,  in  1897  of  10  per  cent.,  in  1898  of 
10  per  cent.,  in  1899  of  12^  per  cent., 
in  1900  of  25  per  cent.,  and  25  per  cent, 
by  way  of  bonus. 

It  was  considered  desirable  in  the 
interests  of  the  shareholders  that  the 
company  should  be  reconstructed  in  con- 
sequence of  the  constantly  increaang^ 
dividends  which  the  company  had  paid, 
combined  with  the  large  outlays  which  it 
had  been  necessary  to  make  out  of  profits 
in  developing  the  collieries. 

The  scheme,  embodied  in  the  agreement 
of  March  29,  1901,  to  which  the  sum- 
monses related,  was,  shortly,  to  recapitalise 
the  company  at  a  higher  figure,  so  that 
the  present  shareholders  might  receive 
100,000/.  of  debentures,  100,000/.  of 
preference  shares,  and  100,000/.  of  ordi- 
nary shares  in  lieu  of  their  present  hold- 
ings, and  to  increase  the  power  of  the 


Digitized  by 


Google 


Vol.  70.] 


CHANCEEY  DIVISION. 


711 


New's  Settlement,  In  re,  App. 

company  to  raise  farther  capital.  All 
shareholders  who  were  sm  juris  agreed  to 
the  scheme. 

Evidence  was  given  that,  although  there 
was  a  market  for  the  shares  of  the  existing 
company,  it  would  be  disastrous  to  attempt 
to  realise  any  large  proportion  of  the 
securities  of  the  new  company  by  placing 
them  on  the  market  at  once. 

The  trustees  of  New's  settlement, 
Leavers'  will,  and  Morley's  will  were 
desirous  of  obtaining  the  sanction  of  the 
Court  to  their  respectively  concurring  in 
the  proposed  scheme  of  reconstruction. 

New's  settlement  was  dated  October  21, 
1875,  and  thereby  David  New  cove- 
nanted to  transfer  into  the  names  of 
trustees  110  shares  of  100^.  each  in 
the  WoUaton  Colliery  Co.,  Lim.,  and 
also  certain  shares  in  another  colliery 
company,  npoa  trust  to  permit  them  to 
remain  in  their  actual  state  of  investment, 
or  at  any  time  at  the  discretion  of  the 
trustees  to  sell  the  same  and  invest  the 
moneys  produced  thereby  {inter  cUia)  in 
or  upon  "  the  Debentures  or  Debenture  or 
Guaranteed  or  Preference  Stocks  or 
mortgages  of  any  company  in  the  United 
Kingdom  paying  dividends  on  its  ordinary 
shares  or  stock  at  the  time  of  invest- 
ment," with  power  to  vary  investments, 
and  to  divide  the  trust  funds  into  two  equal 
shares  and  apply  the  same  for  the  benefit 
of  the  two  unmarried  daughters  of  David 
New  and  their  issue  as  therein  expressed, 
with  a  power  of  revocation  to  David  New. 

By  deed  poll  dated  August  31,  1887, 
David  New,  in  exercise  of  his  power  of 
revocation,  substituted  another  daughter 
of'his  for  one  who  had  died,  and  gave  the 
trustees  the  power  of  adjusting,  settling, 
and  approving  all  accounts  in  relation  to 
the  trust  premises,  and  of  executing  and 
doing  all  releases  and  things  relating  to 
the  trust  premises  as  fully  and  effectiially 
as  if  they  or  he  were  absolute  owners  or 
owner. 

The  110  shares  were  still  standing  in 
the  name  of  the  surviving  trustee  of  the 
settlement. 

J.  W,  Leavers,  by  his  will  dated 
October  4,  1898,  gave  his  residuary  real 
and  personal  estate  to  trustees  upon  trust 
to  sell  and  convert,  and  after  payment 
of  his  funeral  and  testamentary  expenses 


and  debts  to  invest  {irUer  alia)  '*in  or 
upon  the  stocks  funds  shares  debentures 
debenture  stock  mortgages  or  securities  of 
any  Corporation  Company  or  Public  body 
or  authority  municipal  local  commercial 
or  otherwise  in  the  United  Kingdom  or 
India  or  any  other  colony  or  dependency 
of  the  United  Kingdom/'  with  power  to 
vary  securities,  and  to  stand  possessed  of 
the  trust  premises  upon  the  trusts  therein 
mentioned ;  and  the  testator  declared  that 
it  should  be  lawful  for  his  trustees  in 
their  own  absolute  discretion  to  permit  all 
or  any  part  of  his  personal  estate  to  con- 
tinue in  the  same  state  of  investment  in 
which  it  should  be  found  at  the  time  of 
his  decease,  notwithstanding  the  same  or 
any  of  them  might  be  of  a  wasting  or 
hazardous  nature,  and  not  allowed  by  law 
for  the  investment  of  trust  moneys,  and 
that  the  actual  produce  thereof  in  any 
year  should  be  deemed  the  actual  income 
thereof,  it  being  his  express  wish  that  his 
trustees  should  in  all  matters  of  invest- 
ment of  trust  moneys  under  his  will  act  in 
the  same  manner  in  all  respects  as  if  they 
were  alone  beneficially  and  absolutely 
interested  therein,  and  that  they  should 
not  be  liable  or  responsible  for  any  loss 
arising  thereby ;  and  he  also  declared  that 
it  should  be  lawful  for  his  trustees  to 
postpone  the  sale,  conversion,  and  collec- 
tion of  the  whole  or  any  part  or  parts  of 
his  real  and  personal  estate  respectively, 
so  long  as  they  should  in  their  uncon* 
trolled  discretion  think  proper. 

The  testator  at  his  death  on  August  13, 
1897,  had  228  fully  paid  shares  of  100^. 
each  in  the  "Wollaton  Colliery  Co.,  which 
were  unrealised,  and  now  bore  an  annual 
income  of  about  9,800Z. 

Samuel  Morley,  by  his  will  dated  June  3, 
1881,  devised  and  bequeathed  all  his  real 
and  personal  estate  to  his  trustees  upon 
trusts  for  sale  and  conversion  into  money, 
with  power  to  postpone  such  sale  and  con- 
zersion  as  his  trustees  should  think  proper 
and  to  stand  possessed  of  the  residue  of 
the  moneys  produced  thereby  after  paying 
the  testator's  funeral  and  testamentary 
expenses  and  legacies,  upon  trust  to  set 
apart  and  pay  certain  sums  of  money  and 
to  invest  the  residue  {inter  aUa)  "  in  the 
purchase  of  the  preference  or  wholly  or 
partially  guaranteed  stock  or  shares,  or  on 
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the  security  of  the  bonds,  mortgages,  or 
debentures,  or  in  the  purchase  of  the 
debenture  stock  of  any  railway  or 
other  public  company  in  Great  Britain 
incorporated  by  special  Act  of  Parliament 
and  having  within  one  year  of  the  time  of 
investment  paid  a  dividend  on  its  ordinary 
stock  or  shares,"  with  power  to  vary  in- 
vestments. And  the  testator  directed  his 
trustees  to  stand  possessed  of  the  said  in- 
vestments and  the  annual  income  thereof 
upon  trust  as  therein  mentioned. 

The  testator  died  on  March  12,  1890, 
possessed  of  166  fully  paid  shares  of  100/. 
each  in  the  WoUaton  CoUiery  Co.,  which 
were  still  unrealised,  and  bore  an  annual 
income  of  about  7,001/. 

The  summons  came  before  Cozens- 
Hardy,  J.,  in  chambers,  who  said  that  he 
would  have  made  the  orders  asked  for  by 
the  three  summonses  if  he  had  not  con- 
sidered himself  bound  by  the  decisions  in 
Crawshayj  In  re  ;  Dennis  v.  Crawahay 
[1888],*  and  Morrison^  /n  re  ;  Morrison  v. 
Morrison  [l90l].*  He  expressed  a  hope 
that  the  cases  would  be  brought  before 
the  Court  of  Appeal. 

The  plaintiffs  in  each  case  appealed. 

ffaldane,K,C,,BJidA,  F.  Peterson^  for  the 
appellants. — If  the  trustees  are  not  allowed 
to  concur'  in  the  reconstruction  scheme, 
the  other  shareholders  could  pass  a  reso- 
lution for  winding-up  and  buy  them  out 
as  dissentient  members  under  section  161 
of  the  Companies  Act,  1862.  This  would 
be  very  prejudicial  to  the  interests  of  the 
cestuis  que  trust,  as  the  property  is  exceed- 
ingly valuable.  The  limits  of  the  power 
of  Court  for  carrying  out  what  may  be 
called  "salvage  transactions"  has  never 
been  exactly  defined.  The  Court  always 
has  power  to  carry  out  a  reasonable  com- 
promise. The  broadest  statement  of  the 
jurisdiction  of  the  Court  in  these  matters 
is  to  be  found  in  Brooke  v.  Mostyn  (Lord) 
[l864],3  where  Turner,  L.J.,  says,  "That 
this  Court  has  power  to  compromise  the 
rights  and  claims  of  infants  and  persons 
under  disabilities,  where  those  rights  and 
claims  are  merely  equitable,  has  not  been 

(1)  60  L.  T.  367. 

(2)  Ante,  p.  399  ;  [1901]  1  Ch.  701. 

(3)  34  L.  J.  Oh.  65,  74  ;  2  De  G.  J.  k  S.  373. 
416. 


and  cannot  be  disputed.  It  is  a  power 
which  has  been  continually  exercised  by 
the  Court,  and  results  almost  necessarily 
from  the  jurisdiction  which  the  Court 
exercises  over  trustees.  In  the  exercise  of 
that  jurisdiction  the  Court  may  in  general 
order  trustees  to  deal  with  the  truet 
property  in  whatever  mode  it  may  con- 
sider to  be  for  the  benefit  of  oestuis  qw 
trust  who  are  infants  or  under  disabilities." 
It  was  applied  by  Fry,  J.,  in  West  of 
England  Bank  v.  Muroh  ;  Booker  d:  Co., 
In  re  [isss].''  There  is  a  wide  statutory 
power  to  trustees  to  enter  into  a  com- 
promise— ^Trustee  Act,  1893,  s.  21. 

The  investment  clause  in  New's  settle- 
ment covers  debentures  and  debentore 
stock,  and  that  in  Leaver's  will  covers 
shares,  debentures,  and  debenture  stock 
of  commercial  companies,  but  in  Morlej's 
will  the  power  of  investment  does  not 
extend  so  far. 

Crawshay,  In  re^^  was  not  like  this  case. 
There  it  was  desircKl  to  turn  the  testators 
business  into  a  private  company.  Here  it 
is  only  a  case  of  substituting  one  form  of 
property  for  another.  In  Pahner^s  Com- 
pany Precedents  (7th  ed.),Part  I.  pp.  611, 
612,  613,  certain  cases  are  referred  to 
where  similar  orders  have  been  made  in 
chambers  in  the  Chancery  Division.  There 
are  also  cases  of  salvage  where  money  has 
been  allowed  to  be  spent  without  any 
express  power.  In  AU.-Gen.  v.  AUssbwy 
(Marquis)  [i887]  ^  a  lunatic's  estate  was 
invested  in  land  without  any  express 
power.  These  cases  are  illustrations  of 
Turner,  L.J.'s  proposition  in  Brooke  t. 
Mostyn  (Lord),^  Here  it  is  desired  to  place 
the  trustees  in  the  most  favourable  position 
for  realising  the  property  vested  in  them 
to  the  best  advantage.  If  the  trustees  do 
not  fall  in  with  the  scheme  they  may  be 
bought  out  in  invitum  by  the  other  shaxe- 
holders,  and  thus  what  th&y  are  asking  to 
do  may  be  treated  as  a  compromise.  Clause 
17  of  the  articles  of  association  of  the 
old  company  restricts  the  power  of  transfer 
of  shares,  but  there  is  no  such  restriction 
in  the  articles  of  the  new  company. 

B.  J.  Parker,  for  all  the  respondents 
who  were  sui  juris. — It  will  be  to  the 
advantage  of  everybody  that  this  recon* 

(4)  52  L.  J.  Ch.  784 ;  23  Ch.  D.  138. 

(5)  67  L.  J.  Q.B.  83 ;  12  App.  Cas.  672. 
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straction  should  be  carried  out.  In  the 
Prudential  Life  Assurance  Society's  Gast^ 
Chitty,  J.,  in  chambers  authorised  trustees 
to  take  shares  offered  on  a  division  of 
profits  in  lieu  of  cash.  The  Court  of 
Chancery  has  always  held  that  it  had 
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the  shareholders  that  by  their  consent 
the  company  should  be  reconstituted  by 
its  being  wound  up  and  a  new  com- 
pany formed  to  take  over  its  assets. 
The  new  company  is  to  be  like  the  old 
company,  except  that  the  capital  is  larger 
and  that  the  new  company  will  have 
power  to  issue  debentures.  The  shares 
in  the  old  company  will  be  represented 
by  fully  paid-up  shares  and  debentures  in 
the  new  company.  Every  shareholder 
who  is  8ui  juris  agrees  to  the  scheme. 
But  some  shares  are  held  by  trustees  who 
wish  the  sanction  of  the  Court  to  their 
assenting  on  behalf  of  beneficiaries  not 
8ui  juris  or  not  in  existence,  the  other 
beneficiaries  agreeing.  We  understand 
that  Mi\  Justice  Cozens-Hardy  was  him- 
self satisfied  that  the  course  proposed  to  be 
adopted  by  the  trustees  was  one  which, 
if  it  could  be,  should  be  sanctioned  by  the 
Court,  We  think  under  the  circum- 
stances of  the  case  that  the  Court  has 
jurisdiction  to  sanction  and  ought  to 
sanction  the  proposed  act  of  the  trustees. 
But  the  evidence  should  be  supplemented 
so  as  to  make  clearer  the  points  urged  in 
the  course  of  the  argument  before  us  as  to 
the  importance  of  further  capital  being 
provided  by  the  proposed  reconstruction 
of  the  company,  and  the  issue  of  debentures 
by  the  new  company,  and  the  difficulties 
that  will  arise  if  the  trustees  are  obliged 
to  stand  aloof  and  to  take  no  part  in  any 
reconstruction.  Then,  in  the  cases  where 
the  trustees  are  not  by  the  terms  of  the 
trust  instrument  authorised  to  invest  in 
the  shares  or  debentures  of  such  a  com- 
pany as  the  proposed  new  company,  they 
must  undertake  to  apply  to  the  Court  for 
leave  to  further  retain  the  shares  and 
debentures  they  will  obtain  under  the 
scheme  of  reconstruction,  if  they  desire  to 
retain  them  beyond  one  year  firom  the 
time  when  the  reconstruction  is  carried 
out. 

Appeal  allowed. 


Solicitors — Taylor,  Hoare  &  Pilcher,  agents  for 
Parr  ic  Batlin,  Nottingham,  and  for  Hunt  & 
D  ickins,  Nottingham. 

[Reported  hy  A.  J.  Spenoer^  Esq., 
Barrister'at'Law. 


>^CAMPBELI<-DAVTS  V.  LLOTD. 


[IN  THE  COUBT  OF  APPEAL,] 
RiGBY,  L.  J. 

Collins,  L.J. 
ROMEB,  L.  J. 

1901. 

June  25,  26. 

July  15. 

Highfioay — Footbridge — Right  of  Mm- 
her  of  Public  to  Erect  New  Bridge— Tm- 
pass — Nuisance — Abatement  —  SUUvte  of 
Bridges  (22  ffen.  8.  c.  5). 

A  person  who  is  merely  entitled  as  on$ 
of  the  public  to  use  a  highway  has  no 
right  to  enter  on  the  plaintiff's  land  afd 
construct  on  it  a  permanent  fooihndgi 
because  an  old  footbridge  forming  part  of 
the  highway  has  been  allowed  to  decay  and 
disappear.  Such  o/cts  amount  to  a  tret- 
pass,  and  do  notfaU  within  the  doctrine  of 
abating  a  nuisance. 

This  was  a  motion  by  the  plaintiff  for 
a  new  trial,  or  that  final  judgment  might 
be  entered  for  the  plaintiff  on  a  point  of 
law. 

The  plaintiff  and  defendant  Lloyd  were 
adjoining  landowners  in  Wales,  their  pro- 
perties being  separated  at  one  point  bj 
the  river  Irfon,  across  which  a  footbridge 
had  formerly  existed,  but  had  been  allowed 
to  decay  and  disappear.  In  1898  the 
defendants,  who  alleged  that  a  public 
right  of  way  existed  over  the  river  by 
means  of  this  footbridge,  re-erected  the 
footbridge  partly  on  the  plaintiff's  land, 
and  in  order  to  do  so  entered  on  the 
plaintiff's  land  and  constructed  thereon 
a  landing  platform  and  piles  or  props  to 
support  it.  The  plaintiff  removed  that 
part  of  the  bridge  which  passed  on  to  or 
rested  on  his  land,  and  the  defendants  re- 
erected  it  as  before.  The  plaintiff  then 
brought  this  action  in  the  Chancery 
Division,  claiming  damages  and  an  in- 
junction to  restrain  the  defendants  from 
passing  over  the  plaintiff's  land,  and  from 
erecting  or  allowing  to  remain  erected 
any  piles,  platform,  or  other  erection  upon 
the  plaintiff's  land  or  in  his  moiety  of  the 
bed  of  the  stream,  and  from  cuttmginto 
or  otherwise  injuring  the  plaintiff's  land. 

The  defendants  alleged  that  the  land 
on  which  the  bridge  stood  was  not  tho 
plaintiff's,  or  was  his  subject  to  the  pubhc 
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inhabitants,  and  it  cannot  be  a  trespass  on 
their  part  to  do  that  which  they  might 
be  indicted  for  not  doing. 

Smnfen  Eady^  K.G..,  in  reply. — No 
action  Hes  for  obstruction  of  a  way,  unless 
the  plaintiff  shews  some  substantial 
damage  peculiar  to  himself — Hubert  v. 
Groves  [1794]  ^^  and  WintffrhotUm  v.  Derby 
{Lard)  [1867^1 

The  proposition  that  the  county  is  liable 
to  repair  every  bridge,  unless  some  one 
else  is  liable,  is  too  wide — Highway  Act, 
1835  (5  &  6  Will.  4.  c.  50),  and  Hatokins'a 
Fleas  of  ihs  Crown,  vol.  i.  (8th  ed.  1824), 
c.  32,  s.  19,  p.  711. 

The  right  to  abate  does  not  exist  in 
every  case  of  a  nuisance  arising  from  mere 
nonfeasance — Lonsdale  {Earl)  v.  kelson 
[l823],i2  and  Lemmon  v.  Webb  [l894]  *«— 
and  the  argument  on  behalf  of  the  de- 
fendants goes  far  beyond  any  authority 
that  can  be  cited. 

Cur.  adv,  vidt. 

JvXy  15. — ^CoLLiNS,  L.J.,  read  the  fol- 
lowing judgment :  This  was  an  action  of 
trespass  by  erecting  a  bridge  over  the 
plaintiff's  land  consisting  of  one  moiety  of 
the  bed  of  the  river  Irfon,  in  Wales.  The 
defendants'  pleas  were  "not  possessed,'' 
and  that  there  was  a  highway  over  the 
locus  in  quo  by  means  of  a  footbridge,  and 
the  defendants,  having  occasion  to  use  the 
said  way,  entered  upon  the  locus  in  guo, 
and  because  the  bridge  had  been  destroyed 
erected  and  laid  a  footbridge  across  the 
river,  and  necessarily  did  the  acts  com- 
plained of,  without  unnecessary  damage, 
for  the  purpose  of  using  the  said  highway. 
The  jury  found  the  issue  on  "  not  pos- 
sessed "  for  the  plaintiff,  and  the  other 
issue  for  the  defendants.  On  an  appeal 
by  the  plaintiff  to  this  Court,  the  finding 
for  the  defendants  was  impeached  on 
various  grounds,  and  in  addition  it  was 
contended  that,  even  accepting  the  find- 
ings, the  plaintiff  was  entitled  to  judg- 
ment. We  decided  to  determine  this 
point  first,  as,  if  the  plaintiff  is  right  upon 
it,  it  disposes  of  the  action. 

It  was  contended  for  the  plaintiff  that, 

(10)  1  Esp.  148. 

(11)  36  L.  J.  Ex.  194 ;  L.  R.  2  Ex.  316. 

(12)  2  B.&C.  302,  311. 

(13)  64  L.  J.  Ch.  205 ;  [1895]  A.C.  1. 


assuming  it  to  be  the  fiact  that  a  higfawa7 
for  foot  passengers  by  means  of  a  foot- 
bridge across  the  river  existed,  the  &ct 
that  that  bridge  had  been  destroyed  gave 
no  right  to  the  defendants  to  come  upon 
the  plaintiff's  land  and  erect  a  new  one. 
I  think  this  contention  is  well  foonded. 
Though  there  was  evidence  that  a  bridge 
had  once  existed  at  the  place  in  question, 
and  the  jury  found  that  there  was  a  high- 
way over  it,  it  was  proved  that  for  many 
years  before  1898  that  bridge  had  ceased 
to  exist.  In  that  year  the  defendants 
had  erected  a  footbridge  in  the  plaoe 
where  it  now  is,  and  the  plaintiff  had 
caused  that  part  of  it  which  passed  over 
his  land  to  be  removed.  The  defendants 
had  subsequently  re-erected  it  in  the  pre- 
sent form  across  the  plaintiffs  land,  and 
this  action  was  brought.  There  was  no 
proof  of  any  right  in,  or  obligation  on, 
the  defendants  to  repair  the  bridge, 
neither  was  there  any  proof  of  any  such 
obligation  on  the  plaintiff.  The  only 
right  which  the  defendants  set  up  is  that 
which  is  averred  in  the  plea.  The  defen- 
dants do  not  contend  that  they  are  in  any 
better  position  than  any  other  member  of 
the  public  who,  having  occasion  to  use 
the  way,  finds  there  is  no  bridge  where 
one  once  existed.  The  question  is,  there- 
fore, whether  in  such  circumstances  a 
member  of  the  public  who  wishes  to  crofls 
is  entitled,  not  merely  to  get  across  by 
some  temporary  make^ift  serving  the  par- 
ticular occasion,  but  to  build  a  permanent 
structure  on  the  plaintiff's  land  for  that 
purpose.  Counsel  for  the  defendants 
contended  that  it  was  simply  a  case  of 
abating  a  nuisance  from  which  he  suffered 
a  special  inconvenience,  such  as  was  held 
to  be  justifiable  as  long  as  Juxmm  v. 
Uayvxird  [l630],**  where  a  passenger  was 
held  entitled  not  only  to  open  but  to 
throw  down  a  gate  placed  across  a  high- 
way. But  there  is  a  broad  differOTce 
between  removing  an  obstruction,  which 
has  been  wrongfully  placed  in  the  high- 
way, and  making  good  by  a  permanent 
.  structure  the  result  of  mere  nonfeasance 
on  the  part  of  those  charged  with  the 
duty  of  repairing,  and  I  doubt  ^**®*^^j 
such  an  operation  could  properly  ajl 
under  the  term  "abatement."  Even  u 
(14)  Cro.  Car.  184. 
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and  coming  only,  and  the  right  of  '*  abate- 
ment "  in  an  individual  is  only  ancillary 
thereto.  The  dedicating  owner,  therefore, 
is  not  bound  to  accept  a  greater  burden, 
and  may  complain  if  it  is  imposed  upon 
him.  I  think  the  appeal  should  be  allowed, 
and  judgment  entered  for  the  plaintiff, 
with  an  injunction  in  the  terms  which 
will  be  stated  by  Lord  Justice  Romer. 

BoMER,  L.J.,  read  the  following  judg- 
ment :  The  point  involved  in  this  appeal 
is  a  short  one.  I  will  assume  for  the 
purposes  of  the  appeal  that  there  was 
formerly  a  bridge  over  the  river  Irfon,  at 
or  near  the  place  where  the  bridge  now  in 
dispute  was  erected  by  the  defendants,  and 
that  there  was  a  public  right  of  way  over 
that  old  bridge,  as  found  by  the  jury.  But 
it  is  admitted  by  the  defendants  that  the 
plaintiff  was  under  no  obligation  to  re- 
pair or  replace  the  old  bridge,  and  that 
they  themselves  were  under  no  such 
personal  obligation.  It  is  contended  by 
the  defendants  that  the  obligation  to 
repair  the  old  bridge,  and  to  replace  it 
when  necessary,  is  in  some  local  authority, 
and  that  consequently  that  local  authority 
had  the  right  to  repair  and  replace.  But 
admitting  this  contention  to  be  true  for 
the  purposes  of  the  point  we  have  now  to 
decide,  it  is  clear,  as  pointed  out  by  Mr. 
Justice  Wills  in  Eyre  v.  New  Forest 
Highway  Bomrd,^  that,  where  there  is  no 
obligation  to  repair,  there  can  be  (in  the 
absence  of  any  special  power  given)  no 
right  to  repair.  Although,  therefore,  the 
local  authority  may  have  the  right  to 
come  upon  the  plaintiff's  land  for  the 
purpose  of  re-erecting  a  bridge,  the  defen- 
dants have  no  such  right  to  do  so  by 
virtue  of  any  general  right  of  repairing  and 
replacing  the  bridge.  And  it  is  not  estab- 
lished here  that  what  the  defendants  did 
in  entering  upon  the  plaintiff's  land  and 
erecting  a  new  bridge  was  by  the  authority 
and  on  behalf  of  the  local  authority,  so 
that  their  act  can  be  regarded  as  the  act 
of  the  local  authority.  And,  seeing  that 
the  plaintiff  was  under  no  obligation  to 
repair  or  replace  the  bridge,  he  cannot  be 
prejudiced  by  any  default  on  the  part  of 
the  local  authority.  The  de&ult  of  the 
local  authority  cannot  extend  the  burden 
placed  upon  the  plaintiff's  land,  and  give  to 


other  persons  a  right  to  go  on  that  land 
which  could  not  have  existed  if  the  local 
authority  had  not  been  guilty  of  default. 
But  then  the  defendants  say  that, 
though  they  may  have  had  no  right  to 
enter  upon  the  plaintiff's  land  by  virtue 
of  any  general  right  of  repairing  or  re- 
placing, they  had,  by  virtue  of  the  public 
right  of  way,  and  as  members  of  the 
public,  a  right  to  come  to  the  place  in 
question  and  try  and  pass  over  the  river, 
and  that,  finding  a  legal  nuisance  existing 
by  reason  of  the  fact  that  the  old  bridge 
had  been  allowed  to  decay  and  disappear, 
they  had  a  right  to  abate  the  nuisance  by 
re-erecting  the  bridge.  This  is  a  very 
far-reaching  contention  on  the  part  of  the 
defendants,  and,  if  well  founded,  might 
lead  to  strange  results.  For  instance,  a 
local  authority,  bound  and  entitled  to 
repair  a  bridge  which  fsdls  suddenly  into 
need  of  extensive  repair,  or  is  swept  away 
by  a  flood,  and  properly  taking  advice 
as  to  the  best  means  of  repairing  or  re- 
erecting  the  bridge,  might  find  itself  fore- 
stalled by  the  impatience  of  some  member 
of  the  public  who  wanted  to  pass  over, 
and  some  repairs  executed  or  new  bridge 
put  up  of  which  the  local  authority  wholly 
disapproves.  It  cannot  be  that  in  sach  a 
case  the  first  member  of  the  public  who 
happens  to  come  to  the  bridge  to  pass 
over  has  a  right  to  do  extensive  works,  if 
he  chooses  to  bear  the  expense.  And,  if 
the  works  necessitate  an  entry  on  land  of 
a  private  owner  not  part  of  the  highway, 
it  appears  to  me  that  it  cannot  be  that 
any  member  of  the  public  has  a  right  to 
go  on  that  land  for  the  purpose  of  repair- 
ing or  replacing  the  bridge.  I  think  that 
there  must  be  some  limitation  of  the 
alleged  right  of  abating  such  a  l^ 
nuisance  as  that  I  am  now  considering. 
In  Lmadale  (Earl)  v.  I^elaon  »>  Mr.  Justice 
Best  said  that  there  was  no  decided  case 
which  sanctions  the  abatement  by  an  in- 
dividual of  nuisances  of  omission,  except 
that  of  cutting  the  branches  of  trees 
which  overhang  a  public  road,  or  the 
private  property  of  the  person  who  cuts 
them.  This  authority  has  been  observed 
upon  by  Lord  Davey  in  Lemman  v,  WM»^^ 
But,  whether  or  not  Mr.  Justice  Best  was 
justified  in  stating  or  suggesting  that 
there   was  such   a  general  rule  as  he 
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indicated,  or  whether  or  not  to  such  a 
rule,  if  it  exists,  there  may  not  be  other 
exceptions  than  the  cutting  of  trees,  I  do 
not  think  we  need  decide  in  this  case. 
For  I  think  that  where  the  question  con- 
cerns a  substantial  structure,  such  as  the 
bridge  erected  in  this  case,  and  when  the 
abatement  of  the  nuisance  cannot  be 
effected  in  ordinary  course  by  the  indivi- 
dual going  upon  and  passing  along  the 
highway  in  the  way  in  which  he  has  the 
right  as  a  member  of  the  public,  and 
where  he  has  (as  in  the  case  before  us)  in 
order  to  erect  the  structure  to  go  and 
remain  and  do  work  upon  land,  in  a 
manner  not  justified  by  the  mere  exercise 
of  the  public  right  of  way,  and  the  land 
belongs  to  a  person  who  is  not  guilty  of 
causing  the  nuisance,  then  he  cannot  jus- 
tify the  entry  on  the  land  and  the  erection 
of  the  structure  as  against  the  owner  of 
the  land  by  alleging  that  he  was  abating 
a  nuisance.  I  think,  therefore,  that  in 
this  case  the  defendants  were  not  justified 
in  entering  upon  the  plaintifiTs  land  and 
erecting  their  bndge  upon  it,  and  that 
consequently  their  act  was  wrongful  as 
against  the  plaintifif,  and  entitled  him  to 
remove  the  bridge  so  far  as  it  was  erected 
on  his  land. 

I  agree  in  thinking  that  the  appeal 
should  succeed,  and  that,  notwithstanding 
the  findings  of  the  jury,  the  judgment  for 
the  defendants  must  be  set  aside.  There 
must  be  an  injunction  restraining  the 
defendants,  their  agents  and  servants, 
from  preventing  the  plaintiff  from  re- 
moving from  his  land  the  bridge  erected 
by  them.  The  plaintiff  should  have  the 
costs  of  the  appeal.  He  will  also  have  the 
general  costs  of  the  action,  except  the 
costs  of  the  issue  as  to  the  right  of  way, 
which  will  be  paid  by  him,  with  a  set-off. 

BiOBY,  L.J.,  concurred. 

Solicitors — Riddell  k  Co.,  for  appellant ;  J.  B. 
Somerville,  agent  for  A.  Gwjnne-Vaughan, 
Bnilth,  for  respondents. 

[Reported  hy  A.  Cordery^  Esq., 
Ba/rriiteT'Ot'  Law, 
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Compuhory  Purchase — Common  Lands 
— Compensation  for  Commonable  Rights — 
Apportionment — Action  by  Commoner  to 
Ascertain  Interest  —  Jurisdiction  — Lands 
Clauses  Consolidation  Acty  1845  (8  d&  9 
Vict.  c.  18),  s.  lOi—Indosure  Act,  1854 
(17  d&  18  Vict.  e.  97),  ss.  15,  16,  and  17. 

Comrnon  lands  tvere  computsorily  taken 
by  a  local  authority.  Meetings  of  statutory 
committees  of  the  commoners  were  held, 
pursuant  to  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  agreements  were  come 
to  vnth  the  local  authority  as  to  the  com- 
pensation to  be  paid  for  the  extinction  of 
the  commonable  rights.  Under  these  agree- 
ments certain  moneys  loere  paid  to  the 
committees  of  commoners  of  two  parishes. 
By  section  15  of  the  Indosure  Act,  1854, 
a  majority  of  a  committee  might  apply  to 
the  Commissioners  to  eaU  a  meeting  of  the 
persons  interested  in  the  compensation 
money  to  determine  whether  it  should  be 
apportioned;  and  by  section  17  of  the  same 
Act  the  Indosure  Commissioners  or  any 
assistant  Commissioner  appointed  for  the 
purpose  were  directed  to  ascertain,  deter- 
minCj  and  award  the  names  of  the  parties 
entitled  to  interests  in  the  commonable  lands, 
and  the  ammmt  or  value  of  their  interests 
therein.  The  committees  were  wiUing  to 
act  under  these  statutory  powers,  but  had 
not  yet  done  so.  An  action  was  brought 
by  a  plaintiff,  who  claimed  to  be  the  sole 
person  entitled  to  comm^onahle  rights,  for 
the  payment  to  him  of  the  w?u>le  of  the 
compensation  money : — Held,  upon  the  con- 
struction of  section  104  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  sections  15 
and  17  of  the  Indosure  Act,  1854,  that 
proper  machinery  was  provided  to  deter- 
mine who  were  the  parties  entitled,  and 
the  amount  of  their  interests,  and  therefore 
the  Court  had  no  jurisdiction  to  interfere 
at  the  present  stage. 

The  plaintiff,  Howell  Richards,  alleged 
that  he  was  the  sole  person  entitled  to 
commonable  rights  over  certain  pieces  of 
land  forming  part  of  two  commons  called 
Torglas  and  Neuadd  Fach,  in  the  parishes 
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of  Cantreff  and  Llanfrynach,  in  the  county 
of  Brecknock. 

In  the  year  1895  the  urban  district 
council  of  Merthyr  Tydfil  promoted  a  bill 
in  Parliament  to  enable  them  to  construct 
certain  waterworks,  and  for  this  purpose 
to  take  over  certain  parts  of  these  two 
commons.  On  May  18,  1895,  the  respec- 
tive commoners  of  the  parishes  of  Cantreff 
and  Llanfrynach  entered  into  two  agree- 
ments with  the  urban  district  council, 
under  which  they  agreed,  by  their  agent 
David  Thomas  Jeffreys,  to  accept  40/.  per 
acre,  and  so  in  proportion  for  any  less 
quantity  than  an  acre,  for  the  extinction 
of  their  commonable  rights  over  any  of 
the  common  lands  required  for  the  pur- 
poses of  the  waterworks.  On  August  2, 
1895,  meetings  of  the  commoners  of  the 
respective  parishes  were  convened  in  ac- 
cordance with  the  provisions  of  the 
Lands  Glauses  Consolidation  Act,  1845, 
and  at  these  respective  meetings  the  de- 
fendants in  the  second  action  were  ap- 
pointed a  committee  of  the  commoners  of 
Cantreff,  and  the  defendants  in  the  first 
action  were  appointed  a  committee  of  the 
commoners  of  Llanfrynach,  and  the  two 
agreements  were  ratified  by  the  defen- 
dants respectively  as  such  committees. 

The  urban  district  council,  under  the 
powers  conferred  by  the  Act,  took  forty- 
eight  acres  of  one  common  and  sixteen 
acres  of  the  other  for  the  purposes  of  the 
waterworks,  and  the  committee  of  the 
commoners  of  Llanfrynach  now  had  a 
sum  of  2,700/.  in  their  hands  representing 
moneys  for  the  extinction  of  the  common- 
able rights  in  their  parish,  while  the 
defendants,  the  committee  of  the  com- 
moners of  Cantreff',  had  a  sum  of  about 
370/.  in  their  hands  for  the  extinction  of 
the  commonable  rights  over  the  remainder 
of  the  common  taken. 

The  plaintiff  claimed  a  declaration  that 
he  was  entitled  to  both  these  sums,  and 
for  payment  of  the  same  to  him.  The  de- 
fendants denied  that  the  plaintiff  was  the 
sole  person  entitled  to  the  common- 
able rights  in  question,  and  submitted 
that  he  was  only  entitled  as  one  commoner 
in  common  with  the  others,  and  was  not 
entitled  to  maintain  the  action.  They 
also  pleaded  that  the  defendants  received 
the  sums  respectively  as  statutory  com- 


mittees of  the  commoners,  to  be  dealt  with 
in  accordance  with  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845, 
the  Commonable  Rights  Compensation 
Act,  1882  (45  Vict.  c.  15),  and  the 
Merthyr  Tydfil  District  Council  Water- 
works Act,  1895  (58  &  59  Vict.  c.  clvi.). 

By  this  last-mentioned  Act  it  was  pro- 
vided by  section  12  that  compensation 
moneys  might  be  applied  in  certain 
specified  improvements  and  ways,  in 
addition  to  those  sanctioned  by  the  Com- 
monable Rights  Compensation  Act,  1882, 

8.2. 

The  sections  of  the  Inclosure  of  Land 
Act,  1854,  referred  to  in  the  argument, 
are  set  out  in  the  footnote.^ 

(1)  The  Inclosare  of  Land  Act,  1854  : 

tiection  15 :  **  Where  any  money  shaJl  have 
been  or  may  hereafter  be  paid  to  a  oommittee 
nnder  'the  Lands  Claases  OonsoIidatioQ  Act^ 
1854/  or  under  any  railway  or  other  special  Act 
by  which  money  may  have  been  directed  or 
authorised  to  be  paid  to  a  committee  as  com- 
pensation for  the  extinction  of  commonable  or 
other  rights,  or  for  lands,  being  common  lands 
or  in  the  nature  thereof,  the  right  to  the  soil  o! 
which  may  have  belonged  to  the  eommonen. 
and  the  majority  of  such  committee  shall  be  of 
opinion  that  the  provisions  of  such  Act  for  the 
apportionment  thereof  cannot  be  satisfactorily 
carried  into  effect,  such  majority  may  make 
application  in  writing  to  the  commissionen  to 
call  a  meeting  of  the  persons  interested  in  sncb 
compensation  money,  to  determine  whether  or 
not  such  compensation  money  shall  be  appor- 
tioned under  the  provisions  of  this  Act." 

Section  16  provided  for  the  compensatioD 
money  to  be  paid  into  the  Bank  of  England. 

Section  17:  "As  soon  as  the  said  monies 
shall  have  been  paid  into  the  Bank  as  aforesaid, 
the  said  Inclosure  Commissioners,  or  any  assis- 
tant commissioner  appointed  or  to  be  appointed 
by  them  for  that  purpose,  shall  proceed  to 
ascertain,  determine,  and  award  the  names  of 
the  parties  who  were  entitled  to  such  estatssi 
rights,  and  interests  in  the  said  common  and 
commonable  lands,  and  the  amount  or  value  of 
their  respective  shares,  rights,  and  inteiests 
therein,  and  the  proportionate  amount  of  the 
price  so  to  be  paid  as  aforesaid  for  such  estates, 
rights,  and  interests  to  which  each  party  » 
entitled  as  aforesaid  is  entitled,  in  respect  of 
his  share,  right,  or  interest  as  aforesaid;  and 
the  award  of  the  commissioners*  under  their 
common  seal,  or  assistant  commissioner  in 
writing  under  his  hand  and  seal,  shall  be  bind- 
ing on  all  parties  claiming  such  estates,  rights, 
and  interests  as  aforesaid ;  and  for  the  porpose* 
of  ascertaining  the  rights  and  interests  of  such 
parties  as  aforesaid  it  shall  be  lawful  for  the 
said  Inclosure  Commissioners  or  assistant  corn- 
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Warrington^  K.C,  and  R,  Bowlanda, 
for  the  plaintiff. — The  plaintiff  has  a 
right  to  have  his  interest  determined  hy 
the  Court,  unless  the  jurisdiction  has  been 
excluded  by  the  Acts  upon  the  suHjecb. 
Under  the  Lands  Clauses  Consolidation 
Act,  1845,  the  compensation  money,  when 
received,  was  to  be  apportioned  by  the 
committee  among  the  several  persons  in- 
terested. Those  interested  were  to  be 
summoned  to  meetini^s ;  but  no  provision 
was  made  by  this  Act  for  ascertaining 
who  the  persons  interested  were,  and 
before  the  provisions  of  this  and  sub- 
sequent Acts  could  be  put  in  motion 
there  must  be  a  means  of  determining 
who  were  the  parties  interested.  In  the 
Inclosure  Act,  1854,*  there  is  at  any  rate 
nothing  to  exclude  the  jurisdiction  of  tho 
Court  in  sections  15  to  17.  Once  the 
interests  have  been  determined,  then  the 
machinery  of  the  Act  applies  for  the  ap- 
portionment of  compensation.  The  plain- 
tiff, therefore,  has  a  right  to  come  to  the 
Court  now — Fox  v.  Amhvrat  [l875].^ 

[The  plaintiff's  counsel  was  proceeding 
to  prove  his  title,  when  a  preliminary 
objection  was  taken  by  the  defendants.] 

EvanSy  K,C.y  and  H,  J,  Parker ^  for  the 
defendants. — There  is  no  jurisdiction  to 
entertain  this  action  at  all.  The  plaintiff 
rests  his  title  to  this  compensation  money 
upon  these  committees  having  been  duly 
appointed  and  held.  They  could  only  be 
appointed  by  the  commoners  interested 
^r  entitled.  The  Inclosure  Act,  1854,* 
developed  the  provisions  of  the  previous 
Inclosure  Acf,  1852  (15  <fe  16  Vict.  c.  79), 
«.  22 ;  and  by  section  1 7  of  the  Act  of 
1854  it  is  provided  that  the  Commissioners 
«hall  proceed  to  ascertain,  determine,  and 

inis^ioner  to  call  sach  meetiDgs  as  they  or  he 
shall  thiok  fit  of  all  persons  having  or  claiming 
any  such  rights  or  interests  in  the  said  common 
and  commonable  lands  as  aforesaid,  at  snch 
time  and  place  as  the  said  commissioners  or 
•assistant  commissioner  shall  think  fit,  .  .  .  and 
Ht  such  meeting  the  said  commissioners  or 
assistant  commissioner  do  and  shall  proceed  to 
-cxamino  into  and  ascertain  all  and  every  the 
claims  which  shall  be  made  or  put  forward  in 
respect  of  any  such  rights  or  interests  as  afore- 
said, and  the  relative  and  proportionate  value 
of  the  estates,  rights,  and  interests  of  any  person 
or  persons  claiming  to  be  entitled  thereto.  .  .  ." 
(2)  41  L.  J.  Ch.  6G6;  L.  R.  20  Eq.  403. 
Vol.  70.— Chaxo. 


award  the  names  of  the  parties  entitled 
to  int.erests  in  the  commonable  lands,  and 
the  value  of  the  same. 

[Cekbwich,  J.,  referred  to  I^aah  v. 
Coombs  [isss],^  where  a  committee  could 
not  make  up  their  minds,  and  applied  for 
directions  to  the  Court.] 

This  action  is  therefore  not  maintain- 
able, and  premature.  The  question  of 
whether  the  plaintifl'  is  the  only  commoner 
must  be  decided  by  the  committee,  or  else 
by  the  Commissioners,  or  the  assistant 
Commissioner,  and  they  may  call  meetings 
of  persons  claiming  any  rights  to  deter- 
mine the  question. 

Warrington^  K.C.,  in  reply. — It  could 
not  have  been  the  intention  of  these  Acts 
to  exclude  the  jurisdiction  of  the  Court 
altogether.  There  is  no  machinery  pro- 
vided by  these  Acts  for  deciding  who  are 
the  proper  persons  to  say  whether  the 
money  is  to  bo  laid  out  in  improvements 
under  the  terras  of  the  special  Act,  or  of 
the  general  Act  of  1882. 

Kjlkewich,  J. — Notwithstanding  the 
difficulty  and  novelty  of  the  question 
calling  for  decision,  I  do  not  think  any- 
thing will  be  gained  by  my  deferring  my 
judgment.  Counsel  for  the  defendants 
has  pointed  out  in  his  reply  that  there  is 
no  machinery  for  determining  who  are  the 
proper  persons  to  say  whether  or  not  this 
money  shall  be  laid  out  in  some  of  the 
improvements  or  other  purposes  sanctioned 
by  the  general  and  the  special  Acts  of 
Parliament.  It  is  a  singular  omission, 
and,  so  far  as  I  can  see,  it  is  an  omission  ; 
but  what  would  be  right  to  do  if  the 
question  was  now  before  me,  I  need  not 
pause  to  determine. 

The  plaintiff  claims  the  whole  of  the 
money  which  is  in  the  hands  of  the« 
two  committees.  I  will  speak  of  them, 
for  simplicity's  sake,  as  the  committee, 
for  the  plaintiff's  claim  against  each  is 
the  same  as  if  it  were  one  action.  At 
present  he  claims,  not  that  the  money 
should  be  laid  out  in  improvement  pur- 
poses, but  that  it  should  be  paid  to  him, 
because  he  is  the  sole  commoner.  It  is  a 
strange  phrase ;  but  that  is  his  position. 
The  committee,  on  the  other  hand,  say 

(3)  37  L.  J.  Ch.  600 ;  L.  R.  6  Eq.  51. 
3C 
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that  they  are  prepared  to  do  their  duty, 
and  it  is  for  them  to  determine,  and 
they  are  prepared  to  determine,  them- 
selves whether  the  plaintiff  is  or  is  not 
the  sole  commoner ;  and  if  it  hecomes  a 
question  which  they  cannot  properly  de- 
termine, then  the  Act  provides  machinery 
hy  which  that  can  be  determined  by  a 
competent  tribunal.  The  question  is 
whether  I  ought  to  intervene  between 
the  plaintiff  and  the  committee,  and  say 
that  the  committee  is  not  to  do  its  duty 
and  to  fulfil  the  obligations  cast  upon  it 
by  the  Acts  of  Parliament.  Now,  what 
are  these  obligations?  The  fasciculus  of 
clauses — to  use  Lord  Cairns's  term  in  the 
House  of  Lords — in  the  Lands  Clauses 
Act,  1845,  relating  to  common  lands,  runs 
from  section  99  to  section  107.  Except 
as  regards  one  particular  provision,  to 
which  I  will  refer  presently,  there  is  no 
occasion  to  go  through  them  in  detail. 
The  Act  contemplated  that  in  the  course 
of  taking  lands  for  the  purposes  of  rail- 
ways and  other  public  works  the  promoters 
of  the  undertakings  would  have  to  buy  up 
common  rights,  and  those  who  have  had 
any  experience  in  such  matters  know  very 
well  that  the  Legislature  was  well  advised 
in  providing  for  such  a  state  of  facts. 
The  Legislature  provided,  in  short,  that, 
there  being  no  trustees,  as  is  often  the 
case  when  lands  are  taken  compulsorily, 
or  no  tenant  for  life,  still  less  any  owner 
in  fee  who  can  make  a  bargain,  something 
must  be  done  to  ascertain  what  money 
should  be  paid  for  the  acquisition  of 
common  rights,  and  the  Legislature  pro- 
vided that  a  meeting  should  be  summoned 
of  those  who  claimed  to  be  interested,  and 
they  were  to  determine  what  should  be 
done.  They  were  to  appoint  a  committee, 
and  the  committee  was  authorised  to  make 
a  bargain  as  binding  upon  all  the  com- 
moners, and  to  receive  the  money.  It  was 
fairly  straightforward  machinery.  !No 
doubt,  it  was  contemplated  that  it  would 
work  very  well,  because  in  most  cases 
there  is  not  any  serious  doubt  who  the 
commoners  are.  Then,  the  committee 
having  made  their  bargain  with  the  rail- 
way company,  or  other  promoters  of  the 
undertaking,  of  course  the  money  which 
they  received  had  to  be  distributed  in 
some  way  or  other  among  those  whom  the 


committee  represented.  Section  104  of 
the  Lands  Clauses  Consolidation  Act, 
1845,  provides  thus  :  "  and  such  com> 
pensation,  when  received,  shall  be  appor- 
tioned by  the  committee  among  the  several 
persons  interested  therein,  according  to- 
their  respective  interests."  That  is  the 
whole  thing.  They  were  left  to  do  that, 
and  it  seems  to  me  they  were  bound  to 
ascertain  who  were  the  persons  interested 
therein,  and  to  ascertain  what  the  parti- 
cular interests  were,  not  only  of  com- 
moners, but  commoners  with  vaiying 
rights,  and  then  to  distribute  the  com- 
pensation money  among  those  parties 
according  to  their  respective  interests. 
Difficulties  might  arise,  but  the  Legisla- 
ture does  not  seem  to  have  anticipated 
that  any  difficulty  would  arise.  What 
would  happen  under  that  Act  if  difficul- 
ties arose,  it  would  be  rather  hard  to  say. 
There  is  a  case  of  Nash  v.  Coombs,^  to 
which  I  called  attention  in  the  course  of 
the  argument,  which  shews  that  the 
Court  will  be  open  to  the  committee  to 
come  for  directions  as  stakeholders  in 
the  character  of  trustees,  and  they  might 
come  by  bill  in  those  days  and  now  hy 
originating  summons,  or  at  any  rate  by 
writ,  to  ascertain  what  they  should  do 
with  the  money  which  was  entrusted  to 
their  care,  and  no  doubt  some  means 
would  be  found  to  make  them  do  their 
duty,  if  they  did  not  shew  proper  alacrity 
in  performing  it.  But  I  do  not  see  how 
the  Court  could  have  determined,  even 
under  that  section,  who  were  the  several 
persons  interested  therein,  if  it  was  ob- 
jected that  there  was  no  jurisdiction.  I 
suggested  the  case  of  a  committee  threat- 
ening and  intending  to  exclude  some 
person  who  had  an  interest,  as  to  whether 
he  could  maintain  an  action  for  an  in- 
junction to  prevent  their  distributing  the 
money  without  making  proper  provision 
for  him.  As  at  present  advised,  I  think 
if  any  such  action  were  brought,  and  it 
were  resisted,  it  would  fail,  on  the  ground 
that  it  was  not  competent  for  the  Court 
to  interfere.  Of  course  I  am  not  thinking 
of  fraud,  or  of  an  improper  refusal  of  the 
committee  to  hear  and  determine  claims. 
The  duty  seems  to  me  to  be  cast  on  the 
committee  to  apportion  the  money  among 
the  persons  interested  therein  according 
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answer  to  that  is,  that  if  unfortunately  the 
deadlock  occurs  to  which  I  referred,  the 
Court  must  decide  for  itself  whether  there 
is  any  solution  within  the  power  of  the 
Court.  It  has  not  occurred,  and  I  must 
deal  with  the  matter  as  it  stands,  giving 
credit  to  the  committee  for  a  desire  to  do 
their  duty  and  to  the  Board  of  Agriculture 
that  it  will  use  its  discretion  for  the  benefit 
of  all  concerned .  Assuming  then,  as  the  Ac  b 
does,  for  the  present  purpose,  that  the  meet- 
ing will  be  called  and  will  determine  that  the 
money  shall  be  apportioned,  then  what 
is  to  happen  ?  The  money  will  be  paid 
into  the  Bank  of  England,  as  provided  by 
section  16,  and  will  be  under  the  control 
of  the  Board  of  Agriculture.  Then  sec- 
tion 17  declares  what  the  procedure  is  to 
be.  When  the  money  has  been  paid 
into  the  bank,  the  Inclosure  Commissioners 
direct  an  enquiry,  and  appoint  an  assistant 
Commissioner  for  the  purpose,  and  they, 
through  him,  are  to  "  proceed  to  ascer- 
tain, determine,  and  award  the  names  of 
the  parties  who  were  entitled  to  such 
estates,  rights,  and  interests  in  the  said 
common  and  commonable  lands,  and  the 
amount  or  value  of  their  respective  shares, 
rights,  and  interests  therein,  and  the  pro- 
portionate amount  of  the  price  so  to  be 
paid  as  aforesaid  for  such  estates,  rights, 
and  interests  to  which  each  party  so 
entitled  as  aforesaid  is  entitled,  in  respect 
of  his  share,  right,  or  interest  as  afore- 
said." And  that  is  to  be  binding.  Once 
you  get  to  that  stage,  then  it  is  quite 
impossible  for  the  High  Court,  or  any 
other  Court,  to  intervene,  except,  per- 
haps, on  the  invitation  of  the  Board  of 
Agriculture.  It  is  left  entirely  to  the 
Commissioners  to  determine.  It  does  not 
seem  to  me  an  objection  to  rely  on  those 
provisions  that  the  Board  of  Agriculture 
has  not  yet  been  called  on.  Here  we' 
have  a  still  stronger  provision  than  that 
in  the  Lands  Clauses  Consolidation  Act. 
In  that  Act  there  is  only  a  provision 
directing  the  committee  to  apportion  the 
money.  Here  we  have  not  only  a  direc- 
tion to  the  Commissioners  to  do  it,  but  a 
carefully  considered  procedure,  with  their 
duties  and  powers  expressed  in  plain  as 
well  as  elaborate  language.  It  seems  to 
me  that  I  cannot  possibly  interfere.     The 


plaintiff  must  come  under  the  Act,  as 
against  the  committee,  to  claim  money 
which  was  received  by  the  committee 
under  the  provisions  of  the  Act,  and, 
claiming  under  the  Act,  he  must  claim 
in  the  manner  pointed  out  by  the  Act, 
and  through  the  tribunal  appointed  by 
the  Act. 

That  being  my  opinion  on  those  Acts, 
I  need  only  biiefiy  allude  to  the  Com- 
monable Rights  Compensation  Act,  1882, 
and  the  special  Act  of  1895  under  which 
the  Merthyr  Tydfil  District  Council  took 
this  land.     It  had  not  been  thought  of 
before  that  there    might  be  a  way  of 
applying  the  money  paid  for  commonable 
rights  which  would  be  equally  beneficial 
to  the  commoners  as  dividing  small  sums 
between  them,  so  section  2  of  the  Act  of 
1882  provides  that  compensation  money 
paid   under  the   Lands   Clauses  Act,  or 
any  other  Act  of   Parliament,  may  be 
laid  out  in   certain    improvement   pur- 
poses  ;  and  the  special  Act,  which  incor- 
porates the  Lands  Clauses  Acts  and  other 
Acts,  says,  by  section   12,  that  the  im- 
provements mentioned  in  the  Act  of  1882 
shall  include  also  some  others  which  are 
mentioned  specifically  in  the  special  Act. 
That  does  not  afiect  the  apportionment 
in   the  least.     One  is  bound  to  look  at 
these  Acts,  of  course,  to  see  what  is  the 
whole  scheme  of  the  Legislature ;  but  I 
really  have  not  to  construe  the  Act  of 
1882  at  all — only  to  determine  the  mean- 
ing of  the  previous  Act.     The  objection 
comes  in  there  that  if  the  compensation 
money  is  to  be  laid  out  in  this  way,  who 
is  to  say  whether  it  is  to  be  laid  out  or 
not  ?     My  answer  to  that  is  that  at  pre- 
sent  I   have   nothing  to   do  with  that. 
When  the  question  arises  I  will  do  my 
best  to  deal  with  it.     At  present  I  hare 
only  to  determine  whether  the  committee, 
being  willing  to  fulfil  the  duties  cast  upon 
them   by  the   Act  of   Parliament,   and 
there  not  being  the  slightest  suggestion 
that  they  are  not  intending  to  discharge 
that  duty  honestly  and  to  the  best  of 
their  ability,  are   to   be  allowed  to  do 
so  or  not.     I  think  my  duty  is  to  say 
that  I  cannot  interfere  with   the  com- 
mittee    under     present     circumFtances. 
What  may  happen  in  the  future  is  best 
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left  for  the  future  to  determine.     The     t< 
action  must  he  dismissed  with  costs.  "^ 

e 


Solicitors— Schultz  &  Son,  agents  for  Gwilym 
James,  Charles  &  Davies,  Merthyr  Tydfil,  for 
plaintiff;  Sha^Tpe,  Parker,  Pritchards,  Barham 
&  Lawford,  agents  for  D.  T.  Jeffreys,  Brecon, 
for  defendant!}. 

[Reportad  by  G.  Macav^  JSs^., 
Ba/rrister-at'Law. 
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Yates,  In  ek. 
seems  to  have  been  to  make  provision  for 
his  daughters  till  they  should  attain 
twentj-one,  and  he  has  only  made  his 
wife  a  trustee  for  his  daughters,  and  she 
is  not  to  have  any  benefit  from  the  annui- 
ties of  which  she  is  trustee.  Her  receipt 
for  these  annuities  is  to  be  a  sufficient 
discharge  to  the  trustees  of  the  will.  This 
direction  would  not  have  any  operation 
after  the  daughters  attained  twenty-one. 
The  direction  to  the  trustees  to  accumulate 
is  subject  to  the  payment  of  the  annuities. 
Having  regard,  therefore,  to  the  fact  that 
the  testator  was  providing  for  the  benefit 
of  his  daughters,  I  do  not  think  the 
annuities  cease  by  reason  of  the  death  of 
the  widow. 


Solicitors— Bird  &  Eldridges ;  Nicholson, 
'  Graham  Sc  Graham. 

[Reported  by  Arthur  Larerencey  Esq», 
Barrister-at'Law, 


Weight,  J.^ 

1901.         f    AMALGAMATED     SYNDICATES, 

April  2,  17.  t  In  re. 

May  8.     J 

Company — Sale  to  Another  Company — 
Voluntary  Liquidation  of  Vendor  Company 
— Compulsory  Liquidation  of  Purchasing 
Company  —  Remuneration  of  Voluntary 
Liquidator — Basis  of  Remuneration. 

On  the  sale  of  a  company^s  assets  to 
another  company  the  purchasing  company 
a^greed  to  pay  the  costs,  charges,  and  ex- 
penses of  the  voluntary  winding-up  of  the 
vendor  coTn/pamy : — Held,  ihcU  the  remune- 
ration of  the  voluntary  liquidator  was  not 
governed  by  the  regulation  as  to  the  mode  of 
remunerating  official  liquidators  adopted  by 
the  Master  of  the  RoUs  and  sanctioned  by 
the  Lord  Chancellor  (1868);  su^  a  case 
must  be  considered  in  regard  to  its  own 
particular  circumstances.  It  is  not  a  proper 
mode  of  remuneration  thai  all  letters  should 
be  paid  for  on  a  uniform  scale  irrespective 
of  the  difficulty  involved. 


The  official  receiver  in  the  compulsory 
winding-up  of  the  above-named  company, 
which  had  purchased  the  assets  of  three 
other  companies  under  an  agreement  by 
which  the  purchasing  company  undertook 
to  pay  the  costs,  charges,  and  expenses  of 
the  voluntary  winding-up  of  the  vendor 
companies,  took  out  a  summons  for  the 
determination  of  the  question  on  what 
basis  the  remuneration  of  the  voluntary 
liquidator  should  be  assessed.  (It  was 
suggested  on  the  authority  of  Vimbos,  In 
ra  [l90o],^  that  the  Court  had  not  juris- 
diction, but  by  consent  the  point  was 
waived.) 

The  voluntary  liquidator  claimed  to  he 
paid  on  a  scale  according  to  time  occupied 
or  estimated  to  be  occupied  by  him  and 
his  clerks  on  the  following  footing— 
namely,  his  own  time  per  diem  at  the  rate 
of  three  guineas,  and  that  of  his  clerks  at 
one  and  a-half  and  one  guinea  respectively; 
letters  to  be  reckoned  as  having  taken  half 
an  hour  each  to  write.  His  claim  thus 
amounted  to  some  330^.  (  He  had  already 
received  425^.  in  respect  of  a  previous 
claim  for  prior  work.) 

The  Eegistrar  having  suggested  15(K. 
as  a  proper  sum,  the  matter  was  adjourned 
to  the  Judge  in  Court. 

Shearman,  for  the  applicant. — ^The  re- 
spondent had  only  to  get  in  the  assets  of 
the  vendor  companies. 

A  general  scale  of  charge  for  letters, 
irrespective  of  whether  they  required 
much  or  little  trouble  in  writing,  is  wrong. 
Many  were  merely  circulars. 

The  respondent  will  be  amply  remune- 
rated with  what  the  Registrar  suggests 
(in  addition  to  what  he  has  alroady 
received). 

Stewart-Smith,  for  the  respondent— 
The  respondent's  position  and  duties  as 
voluntary  liquidator  of  the  vendor  com- 
panies continued  notwithstanding  the 
order  for  compulsorily  winding  up  the 
purchasing  company. 

The  rate  of  charge  for  letters  is  in  ac- 
cordance with  the  practice  of  accountants. 

The  respondent's  whole  claim  is  reason- 
able— see  regulation  as  to  the  remun^a- 
tion  of  official  liquidators  adopted  by  the 

(I)  69  L.  J.  Oh.  209 ;  [1900]  1  Ch.  470. 
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State  op  VrYOiiixG  Synlicate,  In  re. 

Before  the  expiration  of  the  twenty-one 
days  from  the  date  of  the  requisition 
allowed  to  the  directors  hy  suh-section  3 
of  the  same  section  ^  for  convening  a 
meeting  —  namely,  on  April  29--the 
secretary  of  the  company,  acting  on  his 
own  authority,  is.sued  notices  to  the  shnre- 
holders  for  a  meeting  of  the  company  to  be 
held  on  May  10  to  pass  the  extraordinary 
resolution. 

On  May  10  the  meeting  was  held,  at 
which  an  extraordinary  resolution  to 
wind  up  the  company  voluntarily  was 
passed  by  the  required  majority,  and  a 
liquidator  was  appointed.  At  the  meet- 
ing two  directors,  the  requisitionists,  and 
many  of  the  shareholders  were  present. 

The  petition  came  on  for  hearing  on 
June  5,  and  was  opposed  by  the  company 
on  the  ground  that  the  company  was 
being  wound  up  voluntarily.  The  peti- 
tioner denied  the  existence  of  a  voluntary 
winding-up,  alleging  that  the  resolution  to 

company,  the  directors  of  a  company  shall,  on 
the  requisition  of  the  hoJders  of  not  less  than 
one-tenth  of  the  issued  capital  of  the  company 
upon  which  all  calls  or  other  sums  then  due 
have  been  paid,  forthwith  proceed  to  convene 
an  extraordinary  general  meeting  of  the  com- 
pany. 

•*  (2)  The  requisition  must  state  the  objects 
of  the  meeting,  and  must  be  signed  by  the  re- 
quisitionists and  deposited  at  the  office  of  the 
company,  and  may  consist  of  several  docu- 
ments in  like  foim  each  signed  by  one  or  more 
requisitionists. 

*'  (3)  If  the  directors  of  the  company  do  not 
proceed  to  cause  a  meeting  to  be  held  within 
twenty- one  days  from  the  date  of  the  requini- 
tlon  being  so  deposited,  the  requisitionist-s,  or  a 
majority  of  them  in  value,  may  themselves 
convene  the  meeting,  but  any  meeting  so  con- 
vened shall  not  be  held  after  three  months  from 
the  date  of  such  depc  sit. 

**(4)  If  at  any  such  meeting  a  resolution 
requiring  confirmation  at  another  meeting  is 
passed,  the  directors  shall  forthwith  convene  a 
further  extraordinary  general  meeting  for  ihe 
purpose  of  considering  the  resolution  and,  if 
thought  fit,  of  confirming  it  as  a  special  resolu- 
tion ;  and,  if  the  directors  do  not  convene  the 
meeting  within  seven  days  from  the  date  of 
the  passing  of  the  first  resolution,  the  requiM- 
tionists,  or  a  majority  of  them  in  value,  may 
themselves  convene  the  meeting. 

**  (6)  Any  meeting  convened  under  this  sec- 
tion by  the  requisitionists  shall  be  convened  in 
the  same  manner,  as  nearly  as  possible,  as  that 
in  which  meetings  are  to  be  convened  by 
directors." 


wind  up  voluntarily  was  invalid ;  and  the 
case  stood  over  for  further  argument. 

The  company  was  governed,  so  far  as 
the  summoning  of  meetings  was  con- 
cerned, by  Table  A  in  the  First  Schedale 
to  the  Companies  Act,  1862,  article  32  of 
which  is  as  follows :  "  The  directors  may, 
whenever  they  think  fit,  and  they  shall 
upon  a  requisition  made  in  writing  by 
not  less  than  one- fifth  in  number  of  the 
members  of  the  company,  convene  an 
extraordinary  general  meetiog. " 

By  article  35,  seven  days'  notice  is 
to  be  given  of  the  meeting,  and  hj 
article  95  such  notice  may  be  given  per- 
sonally by  sending  it  through  the  post. 

By  article  20  of  the  special  articles  ii 
was  provided  that  until  otherwise  deter- 
mined two  directors  should  form  a 
quorum  for  the  transaction  of  business. 

Gore- Browne  J  for  the  petition.  —  The 
resolution  for  voluntary  winding-up  waa 
invalid.  The  only  persons  who  coald 
convene  a  meeting  during  the  twenty-one 
days  from  the  date  of  the  requisition 
being  deposited  with  the  company  were 
the  directors — Companies  Act,  1900, 
s.  13,  sub  s.  3.^  Before  the  expiration  of 
the  twenty-one  days  the  meeting  wa)» 
called  by  the  secretary,  acting  on  his  own 
responsibility. 

The  action  of  the  secretary  in  thus 
convening  the  meeting  without  the  au- 
thority of  the  board  of  directors  was  not 
a  mere  irregularity — Haycraft  Gold  Re- 
duction dec.  Co,^  In  re  [l900j.^  If  both 
the  directors  and  the  requisitionists  could 
call  meetings,  two  separate  meeting? 
might  be  called  for  the  some  time,  and 
shareholders  might  not  know  which  they 
ought  to  attend.  A  resolution  obtained 
in  the  irregular  manner  in  which  the  re- 
solution in  the  present  ca^e  was  obtained 
is  not  a  compliance  with  the  requirements 
of  the  articles  of  the  company  and  sec- 
tions 51  and  129  of  the  Companies  Act, 
1862,  and  the  etfect  is  to  vitiate  the  re- 
solution for  winding-up  passed  at  the 
meeting.  There  is,  therefore,  no  volun- 
tary winding-up  in  existence,  and  upon 
the  merits  the  petitioner  is  entitled  to  a 
compulsory  winding-up  order. 

MarteUi,    for   the    company   and   the 
(2)  69  L.  J  Ch.  497;  [1900]  2  Cb.  2.m 
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Statb  op  Wyoming  Syndicate,  In  re, 

voluntary  liquidator. — There  has  been  a 
technical  irregularity,  no  doubt,  on  the 
part  of  the  secretary  in  summoning  the 
meeting,  but  the  matter  was  one  of  inter- 
nal regulation  of  the  affairs  of  the  com- 
pany, and  a  Court  of  equity  will  not 
interfere  in  such  a  case — Brovone  v.  La 
Trinidad  [1887],'  Foes  v.  HarhotUe  [l843],* 
and    Southern    Counties  Bank  v.   Rider 

[1895],* 

Further,  the  secretary  of  a  company  is 
an  agent  of  the  directors,  and  they  can 
ratify  his  acts  at  any  time  afterwards — 
Bolton  Partners  v.  Lambert  [l889],^  and 
that  is  what  the  directors  here  have 
in  effect  done.  The  whole  of  the  share- 
holders who  paid  cash  for  their  shares 
were  present  at  the  meeting.  Two  of  the 
directors — who  under  the  special  articles 
of  the  company  formed  a  qubrum — were 
also  present  and  took  part  in  the  discus- 
sion. Further,  the  petitioner  was  him- 
self present  at  the  meeting  as  a  share- 
holder and  raised  no  objection  to  the 
proceedings.  Any  irregularity  on  the 
part  of  the  secretary  must  therefore  be 
taken  to  have  been  cured  by  the  confir- 
mation of  the  members  of  the  company. 
Haycraft  Gold  Reduction  d:c,  Co,^  In  re,^ 
was  a  totally  different  Cise  from  the  pre- 
sent. There  the  articles  provided  that 
the  directors  "  may  "  whenever  they  think 
fit  convene  an  extraordinary  general 
meeting,  and  there  was  nothing  to  shew 
that  any  single  director  was  asked  to 
approve  of  the  resolution  as  proposed. 
The  decision  in  that  case  is  inconsistent 
with  Bonellis  Electric  Telegraph  Co.^  In 
re;  Collie's  Claim  [l87l].^ 

[Wright,  J. — I  cannot  see  that  the 
latter  case  has  much  bearing  on  the 
present.] 

It  shews  that  the  directors  need  not 
act  as  a  board.  This  was  a  mere  infor- 
mality which  could  have  been  set  right  at 
any  time,  and  the  Court  will  not  there- 
fore interfere  with  the  validity  of  the 
voluntary  winding-up.  The  sections  of 
the  Companies  Act,  1862,  which  have 
been  referred  to  do  not  apply  to  a  meet- 

(S)  67  L.  J.  Ch.  292;  37  Ch.  D.  1. 

(4)  2  Hare,  461. 

(5)  73  L.  T.  374. 

(6)  68  L.  J.  Ch.  425;  41  Ch.  D.  295. 

(7)  4'j  L.  J.  Ch.  567 ;  L.  R.  12  Eq.  246. 


ing  called    under    the    Companies   Act, 
1900. 

Gore-Broione  was  not  called  upon  to 
reply. 

Wright,  J. — In  my  judgment  it  is 
clear  in  law  that  the  meeting  could  not 
have  been  properly  summoned  on  the  day 
on  which  it  was  summoned  except  by  the 
directors.  It  could  not  be  summoned  by 
the  requisionists,  because  the  twenty-one 
days  limited  by  section  13  of  the  Act  of 
1900  had  not  expired.  I  need  not  decide 
whether  the  requisitionists  could,  after  the 
expiration  of  the  twenty -one  days,  call  a 
meeting  by  notices  signed  by  the  secre- 
tary. But  before  that  period  haul  expired 
only  the  directors  could  call  the  meeting, 
and  the  secretary  could  not,  without  their 
authority,  summon  a  meeting.  This  is 
admitted  by  counsel  for  the  company,  but 
he  says  there  has  been  a  mere  irregu- 
larity in  the  internal  regulation  of  the 
affairs  of  the  company,  which  could  have 
been  immediately  set  right,  and  would 
have  been  set  right,  if  the  existence  of  the 
irregularity  had  been  known ;  and  that  it 
is  contrary  to  the  established  principles  of 
equity  to  regard  such  a  matter  as  this  as 
an  irregularity  which  is  fatal  to  the 
validity  of  the  proceedings.  This  is  a 
serious  question,  and  no  one  would  desire 
to  infringe  on  Browne  v.  La  Trinidad^ 
and  the  rules  laid  down  in  that  and  other 
cases.  But  I  hesitate  to  apply  the  prin- 
ciples of  those  cases  to  a  case  like  this. 
Nothing  can  be  more  important  than  the 
question  whether  a  company  should  pro- 
ceed to  voluntary  liquidation,  especially 
when  a  petition  for  a  compulsory  winding- 
up  order  is  pending  against  the  company, 
and  it  seems  to  me  that  proceedings  of 
this  kind  ought  to  be  conducted  with  sub- 
stantial propriety.  I  think  that  Mr* 
Justice  Cozens-Hardy  acted  on  this  view 
of  the  law  in  Uaycraft  Gold  Reduction 
d'c.  Co,,  In  re^  where  the  question  was 
whether  the  resolution  for  winding  up  was 
valid.  He  says,  *'  In  the  present  case  I 
cannot  regard  the  omission  to  convene  a 
board  meeting  to  consider  matters  of 
such  vital  moment  as  a  winding-up  of  the 
company  and  the  appointment  of  a  liqui- 
dator as  a  mere  irregularity  " ;  and  he  then 
goes  on  to  point  out  that  the  winding-up 
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State  op  Wyoming  Syndicate,  In  re, 
in  that  case  was  part  of  a  scheme  de- 
vised for  an  improper  purpose.  I  am 
not  for  a  moment  suggesting  that  that  is 
the  case  here.  I  think  I  should  not  be 
deciding  in  accordance  with  the  decision 
of  Mr.  Justice  Cozens-Hardy  if  I  were  to 
hold  that  in  a  matter  of  this  kind  a 
secretary  could  act  entirely  on  his  own 
authority.  If  he  does  summon  a  meeting 
without  authority  I  do  not  think  I  ought 
to  hold  that  a  resolution  passed  at  the 
meeting  is  valid.  If  it  had  been  a  mere 
question  of  informality  with  reference  to 
the  constitution  of  the  board  which  sum- 
moned the  meeting — for  instance,  some 
question  as  to  whether  there  was  a  proper 
quorum  present — I  might  have  applied  the 
principle  of  Browne  v.  La  Trinidad^;  but 
I  think  I  should  be  going  too  far  if  I 
held  that  it  applied  to  the  present  case. 
No  doubt  two  directors,  the  requisitionists, 
and  many  shareholders  were  present  at 
the  meeting ;  and  there  would  have  been 
great  reason  for  argument  if  there  had 
been  full  knowledge  of  the  irregularity 
and  the  directors  had  done  anything  to 
recognise  the  act  of  the  secretary  as  their 
act.  Then  a  different  question  would 
have  arisen,  but  there  is  no  question  here 
of  ratification. 

I  must  hold  that  the  meeting  was  im- 
properly convened,  and  that  no  valid 
resolution  for  the  voluntary  winding-up 
was  passed.  There  will  therefore  be  the 
usual  compulsory  order  for  winding  up. 
No  imputation  is  made  with  regard  to  the 
secretary,  and  the  gentleman  named  as 
voluntary  liquidator  must  have  his  costs 
out  of  the  assets. 


Solicitors— Judge  &  Priestley,  for  petitioner ; 
Bobbins,  Billing  &  Co.,  for  company. 

{Reported  hy  W.  Iviviey  Cook,  Ett^., 
BarTigteT'Ot'Lafc. 


Buckley,  J.       ^ 

1901.  /  HANBUBY  t?. 

May  14,  15,  16,  17,  f  jbnkins. 

18,20,21,22.      ) 

Fishery--''  Several "— Grant— Oumer- 
ehip  of  Bed  of  River — Inooneisteni  Rights 
— jEvidence — Right  of  Way — Ino&rporeal 
Hereditament — Appurtenancy, 

A  grant  of  ajlahery  and  weirs  {gurgites) 
in  a  river  is  a  grant  of  the  bed  over  which 
the  fishery  extends. 

A  several  fishery  may  he  granted  without 
the  use  of  the  loord  *'  several" 

On  a  claim  for  a  several  fishery,  evidence 
that  rights  of  fishing  exist  in  certain  por- 
tions of  the  waters  to  which  the  daim 
extends  inconsistent  with  the  existence  of  a 
several  fishery  in  those  portions  is  admis- 
sible on  the  question  whether  a  several 
fishery  exists  in  other  portions;  but  proof 
of  the  existence  of  such  inconsistent  riglUs 
does  not  necessarily  negative  the  existence  of 
a  several  fishery  elsewhere. 

Acts  by  riparian  occupiers,  such  as  placing 
stakes  and  wattles  on  the  soil  of  a  river  to 
prevent  erosion  by  flood,  taking  gravd 
deposited  by  flood,  and  making  pens  in  the 
stream  to  prevent  cattle  from  straying, 
though  prima  facie  acts  of  ownership,  but 
referable  to  an  absence  of  objection  on  the 
part  of  another  person  claiming  the  bed  o/the 
river  and  reasonably  necessary  or  con- 
venient for  the  protection  and  enjoyment  of 
Hie  property  of  Hie  riparian  occupiers,  an 
not  inconsistent  with  the  ownership  of  the 
bed  of  the  river  being  in  such  other  person. 

Where  there  is  no  incongruity  in  ^ 
union  of  two  incorporeal  things,  one — e.g. 
a  right  of  way — may  be  appendarU  or  appwr- 
tenarU  to  the  other — e.g,  a  several  fishery. 

By  a  deed  dated  September  1,  1516, 
King  Henry  8  granted  and  to  farm 
let  **  our  fishery  in  our  waters  or  rivers  " 
of  Usk  and  Seyn  in  the  lordships  of  Uak 
and  Caerleon  "and  all  our  weirs"  (gur- 
gites)  "  in  and  upon  the  waters  or  rivers 
aforesaid  and  in  every  of  them  and  all 
and  singular  profits  of  and  in  the  waters 
or  rivers  aforesaid  and  of  and  in  the  weirs 
aforesaid  in  any  wise  arising  accruing  and 
to  us  in  any  wise  belonging,"  and  a  manor, 
demesne  land,  and  other  premises  in  the 
neighbourhood  of  the  Usk,  **  to  have  and 
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to  hold  the  aforesaid  fishery  and  weirs," 
and  the  manor,  demesne  land,  and  other 
premises,  to  the  Earl  of  Worcester 
his  executors  and  assigns  for  a  term 
of  twenty  years  from  Michaelmas  then 
next  ensuing,  at  a  yearly  rent  of  201.  for 
the  fishery  and  weirs,  and  certain  other 
rents  for  the  manor,  demesne  land,  and 
other  premises  respectively. 
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were  inconsistent  with  the  plaintiff's 
claim — namely,  gorretting,  taking  gravel, 
and  erecting  fences.  *^  Gorretting ''  con- 
sisted in  driving  stakes  into  the  bed  or 
margin  of  the  river  for  the  purpose  of 
making  a  number  of  tiers,  with  wattles, 
rising  step  above  step  to  prevent  erosion  (or 
replace  it  where  it  had  taken  place)  of  the 
bank  of  the  riparian  owner  when  the  Usk 
was  (as  was  frequently  the  case)  in  flood.  In 
regard  to  the  taking  of  gravel,  it  appeared 
that  in  times  of  flood  great  quantities  of 
gravel  were  brought  down  by  the  water 
and  were  left,  when  the  flood  abated, 
deposited  in  the  form  of  heaps  or  banks 
in  the  middle  or  at  bends  of  the  stream, 
and  people  used  to  go,  some  where  they 
pleased,  and  others  only  opposite  their 
own  land,  and  remove  such  quantities  as 
they  chose  for  purposes  of  their  own. 
Fencing  consisted  in  placing  stakes  in  the 
bed  of  the  river  some  distance  £ix>m  the 
edge  and  connecting  them  with  ropes  so 
as  to  allow  cattle  to  enter  the  water  and 
to  form  a  pen  to  prevent  them  straying. 

^eviUe,  K.C.,  Ingpen,  K.C.,  and  P.  S. 
Stokes,  for  the  plaintiff. 

Warmirigton,  K.C.,  H.  Terrell,  A^C, 
and  Arddhald  AUen,  for  the  defendant. 

Buckley,  J. — The  question  I  have 
to  determine  in  this  action  is  whether 
the  plaintiff  is  entitled  to  restrain  the 
defendant  from  fishing  in  a  moiety  of 
the  river  Usk  where  it  adjoins  certain 
freehold  lands  of  the  defendant  known 
as  Font  Sand  Fit,  and  whether  the 
plaintiff  is  entitled  to  restrain  the 
defendant  from  obstructing  the  plaintiff 
and  his  lessees,  licensees,  and  assigns 
from  a  certain  right  of  way  which  the 
plaintiff'  claims  along  the  edge  of  the 
river  Usk  over  the  Font  Sand  Fit 
grounds.  The  plaintiff  by  his  statement 
of  claim  invites  a  much  more  ambitious 
judgment.  He  asks  for  a  declaration 
that  he  is  entitled  to  the  bed  of,  and  a 
several  fishery  over,  the  river  for  a  dis- 
tance of  twelve  miles  and  a  furlong  ex- 
tending from  a  stone  known  as  Maen  y 
Wrath  some  four  miles  above  Usk  to  a 
place  called  Kedland  Fool  some  eight 
miles  below  Usk,  but  I  decline  to  enter 
into  that  larger  question.      That   is    a 


question  which  would  affect  tho  rights 
of  parties  who  are  not  before  the  Court. 
Ah  examination  of  what  is  put  forward 
as  regards  that  claim  is  for  certain  pur- 
poses material  in  determining  the  ques- 
tion which  I  have  to  decide,  but  beyond 
that  I  propose  not  to  enter  into  the  ques- 
tion of  those  rights  at  all. 

The  plaintiff,  Mr.  John  Gapel  Hanburr, 
claims  to  be  entitled  to  what  is  known  as 
the  Grown  Fishery,  a  fishery  extending 
over  twelve  miles  and  a  furlong  from 
Maen  y  Wrath  down   to  Kedland  FooL 
The  defendant's  premises  are  situate  on 
the  left  bank  of  the  river,  which  flows 
from  north  to  south,  at  a  point  some  little 
distance  below  Usk.     What   I   have  to 
consider  are  the  rights  at  that  particular 
point.     In  order  to  ascertain  that,  the 
convenient  course,  and  the  one  which  I 
propose  to  take,  is  first  to  investigate 
the  title  which  the  plaintiff  shews  upon 
documents  which  he  puts  forward  to  the 
whole  of  this  fishery  of  which  Font  Sand 
Fit    is    part,    with    a    view    to    seeing 
whether  he  is  or  is  not  entitled  to  & 
several  fishery  at  the  particular  point  in 
question,  or  is  entitled  to  the  bed  of  the 
river  and  the  right  of  fishing  in  it,  which 
is  really  one  and  the  same   thing;  and 
next  to  investigate  the  difficulties  which 
the  defendant  says  arise  from  the  other 
fisheries,  which  I  shall  have  to  mention. 
For  that  purpose  I  shall  have  to  refer 
to  the  title  of  persons  who  are  not  parties 
to  this  action ;  but,  in  the  first  instance, 
I  will  take  the  title  which  the  plaintiff 
seeks  to  shew.     [His  Lordship  considered 
the  title  at  some  length,  and  continued:] 
In  tracing  that  title,  it  seems  to  me  to 
be  plainly  made  out  on  the  part  of  the 
plaintiff  that  he  has  become  entitled  to 
whatever    it    was    that    was    originally 
granted     in     1516    by    the     document 
which   I   first  mentioned  ;    and  I  now 
proceed  to  consider  what  was  the  sub- 
ject of  that  grant.     The  plaintiff  claims 
a  several   fishery.     There  is    no  douhc 
that    a    several    fishery    means  an  ex- 
clusive right  to  fish  in  a  given  place,  for 
which  I  may  refer  to  McUconuon  v.  O'Dea 
[1863]  1  and  Eolfard  v.  Bailey  [l849].*    A 
several    fishery  may  exist  either  apart 

(1)  10  H.  L.  Cas.  693. 

(2)  18  L.  J.  Q.B.  109  ;  13  Q.B.  426. 
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firoxn,  or  as  incident  to,  the  ownership  of 
the  soil  over  which  the  river  flows ;  but 
«»in€^  AU.'Gen.  v.  Emerson  [l89l]  ^  it  must 
be  taken  as  settled  that  where  a  several 
fishery  is  proved  to  exist,  the  owner  of 
the  fishery  is  to  be  presumed  to  be  the 
owner  of  the  soil  unless  there  is  evidence 
to  the  contrary,  whether  it  is  in  a  navi- 
gable river — Hindsan  v.  Aahby  [l896]  ^ — 
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From  those  authorities,  dealing  first 
with  the  use  of  the  word  "weirs,"  I 
come  to  the  conclusion  that  the  grant 
of  the  weirs  is  a  grant  not  of  a  mere 
right  of  fishing,  but  is  a  grant  of  a  corporeal 
hereditament  consisting  of  the  soil  on 
which  the  weir  is  constructed;  and  the 
same  thing  I  think  follows  from  a  passage 
I  will  read  next  from  Malcomaon  v. 
O^Dea,^  where  a  fishery  was  held  to  be 
a  several  fishery.  The  words  of  the  grant 
were  these :  **  The  profits  of  a  certain 
fishery  which  is  called  *  Lax  Wear,'  with 
its  appurtenances."  Again,  I  find  that 
Lord  Selborne,  in  NeiU  v.  Devonshire 
(Duke)  [1882],®  says  this:  "It  is  not  dis- 
puted that  the  weirs  (*  Kidelli,'  or  *  gur- 
gites')  mentioned  in  the  documents  of 
title  to  which  I  have  referred,  did,  from  a 
remote  antiquity,  exist;  nor  that  they 
were  used  for  fishing  purposes  more 
or  less  exclusive  of  the  public ;  nor 
that,  in  more  modem  times,  their 
number  was  increased.  This,  in  my 
opinion,  is  important  evidence  of  an 
actual  and  continual  possession  and  en- 
joyment, in  or  near  those  places,  at  all 
events,  of  some  several  fishery  or  fisheries. 
Weirs  (*  Kidelli '  or  *  gurgites ')  were  the 
means  usual,  in  ancient  times,  for  appro- 
priating and  enjoying  several  fisheries 
in  tidal  waters."  From  the  use  of  the 
word  "  gurgites "  in  the  documents  I 
come  to  the  conclusion  that  there  was  a 
grant  of  a  corporeal  hereditament  in  the 
soil  on  which  the  weirs  were  constructed. 
But  it  seems  to  me  the  relevance  of  the 
word  "  weirs  "  does  not  stop  there,  because, 
as  Lord  Selborne  says  in  the  passage 
which  I  have  just  read,  in  ancient  times 
the  weirs  were  the  means  of  getting  fish. 
It  was  by  means  of  putting  an  obstruction 
against  the  stream  and  preventing  the 
egress  of  the  fish  which  went  up  that  the 
fish  were  taken.  Therefore  when  you  find 
a  grant  of  weirs,  it  is  not  merely  a  grant 
of  the  particular  place  where  fish  were 
taken  at  the  date  of  the  grant  and  the 
grant  of  the  bed  of  the  river  there,  but 
is  of  wider  import ;  and  if  there  is  nothing 
to  the  contrary  it  is  a  grant  of  the  right  to 
construct  weirs  for  the  purpose  of  taking 
fish,  and  a  grant  of  the  soil  over  which 
the  river  runs  for  the  purpose  of  such  con- 
(.8)  8  App.  Cas.  135,  143. 


struction    in    exercise  of   the    right   of 
fishery. 

There  is  a  second  ground,  and  that  is 
this — What  are  the  apt  words  apart 
from  the  use  of  the  word  "  weirs "  to 
create  a  several  fishery)  Do  you  want 
the  word  "  several "  ?  Do  you  necessarily 
look  for  that  word  f  I  think  the  answer 
is  No.  Counsel  for  the  plaintiff  has 
shewn  me  from  the  cases  of  Malcomeon  v. 
O^Dea  ^  and  J^eiU  v.  Devonshire  (Dtike)  * 
that  in  neither  of  those  cases  do  you  find 
the  word  "  several "  used.  You  find  a 
grant  of  the  right  of  fishing  or  the  grant 
of  the  weir,  or  something  of  that  kind, 
and  from  that  there  follows  the  inference 
that  what  is  granted  is  a  several  right. 

I  pass  from  these  considerations  in 
order  to  see  what  we  know  as  regards 
the  attacks  that  have  been  made  on 
this  right  in  times  past,  and  what  has 
been  established  in  litigation  with  respect 
to  it.  [His  Lordship  here  considered  the 
litigation,  and  continued  :]  Apart  from 
the  construction  that  I  put  on  the  doca- 
ments,  it  seems  to  me  that  those  litiga- 
tions go  a  great  way  to  assist  me  in  saying 
that  the  conclusion  at  which  I  have 
arrived  by  way  of  construction  is  right. 

I  pass  on  to  consider  the  difficulties 
which  the  defendant  says  arise  in  sup- 
porting the  claim  on  the  part  of  the 
plaintiff  to  a  fishery  in  this  twelve  miles 
and  one  furlong  of  the  river.  Here  I 
have  to  say  something  about  the  claims 
of  persons  who  are  not  parties  to  this 
action,  but,  of  course,  I  am  not  to  he 
taken  to  be  deciding  in  any  way  anything 
about  their  rights.  I  am  only  going  to  see 
how  far,  if  at  all,  the  existence  of  these 
alleged  other  rights  must  drive  me  to  hold 
(contrary  to  what  would  otherwise  be  my 
judgment)  that  the  right  of  fishing  of  the 

f plaintiff  is  not  a  several  right  of  fishery. 
His  Lordship  here  considered  the  claims 
which  had  been  made  to  rights  of  fishing 
in  portions  of  the  river  other  than  that 
portion  on  which  the  Pont  Sand  Pit  lands 
abutted,  and  continued  :]  Is  the  existence 
of  these  other  fisheries,  being  as  they  are 
over  a  portion  of  the  river  which  does  not 
include  the  defendant's  land,  admissible 
on  the  question  which  I  have  to  decide! 
It  seems  to  me  it  is  admissible.  If 
authority  is  necessary  for  that,  I  refer 
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to  J'anea  v.  WUliama  [l837].^     I  have,  do  dia 

doubt,  to  regard  all  the  rights  that  are  bef 

shewn   in  respect  of  the  property  over  ves 

which  the  plaintiff  claims  his  several  right  pri 

of  fishery,  tor  the  purpose  of  ascertaining  in 

whether  he  is  entitled  to  a  several  right  the 

anywhere,  and  it  is  only  for  this  reason  De 

that    I    am     investigating    these    other  sev 

rights.     Also    I    would    say   this,    with  Sel 

reuard  to  the  Monkswood   and   Trostry  let 


Digitized  by  VjOOQ IC 


736 


OHANCEEY  DIVISION. 


[1901 


Hanbury  v.  Jenkins. 


that  people  have  under  the  plaintiflTs 
title  fished  this  Pont  Sand  Pit  water 
for  years.  A  gentleman  used  to  stay 
there  with  a  man  named  Gould,  who 
was  the  tenant  there  at  the  time,  and 
he  used  to  walk  along  the  track  at 
Pont  Sand  Pit  and  fish  the  water  there. 
Pont  Sand  Pit  has  been  fished  as  of 
right — ^there  is  no  question  about  it ; 
persons  have  claimed  to  do  it  as  of  right 
since  1856  at  least,  and  probably  as  far 
back  as  1844 — that  is  to  say,  there  is 
evidence  that  some  fifty-seven  years  ago 
it  has  been  fished  as  of  right — claimed  as 
a  right.  Then  there  have  been  issued 
periodically  tickets.  [His  Lordship  then 
considered  the  materiality  of  the  issue  of 
**  brinkers'  tickets  "  and  of  gifts  of  salmon, 
and  continued :]  It  seems  to  me  those 
acts  are  material  in  considering  whether 
this  right  has  been  exercised. 

There  is  a  matter  to  which  I  must  refer 
on  the  other  side,  and  that  is  this :  It 
is  said  that  persons  other  than  the  lessees 
have  from  time  to  time  exercised  acts  of 
ownership  upon  the  soil  in  the  bed  of  the 
river ;  and  the  three  matters  which  are 
referred  to  are — first,  what  is  known 
as  gorretting;  secondly,  the  taking  of 
gravel ;  and  thirdly,  the  erection  of 
fences  a  short  distance  within  the  water 
to  prevent  the  cattle  who  go  down  to 
drink  from  straying  through  the  river  on 
to  the  other  bank.  [His  Lordship  here 
considered  the  several  acts,  and  con- 
tinued :]  All  those  acts,  it  seems  to  me, 
are  quite  consistent  with  the  absence  of 
any  claim  on  thepart  of  those  who  did  them 
to  the  soil  of  the  river.  They  were  acts 
reasonably  necessary  for  the  enjoyment  of 
the  land  abutting  on  the  river.  Let  me 
read  what  Lord  Selbome  says  in  NeiU  v. 
Devonshire  ( Duke)  ®  :  "  The  appellants' 
evidence  of  cot- fishing  also  extends  to  at 
least  some  part  of  the  Bishops'  Fishery, 
which  is  admitted  to  be  the  property  of 
the  Duke.  There,  at  all  events,  it  must 
have  been  by  sufferance,  and  not  of  right 
and  (if  so),  why  not  also  by  sufferance 
elsewhere  ?  Usage,  continued  during 
living  memory,  when  there  is  nothing  to 
the  contrary,  and  when  the  question  is 
one  of  prescription,  may  (no  doubt) 
justify  the  presumption  of  a  similar 
usage,   as    of  right,    from    time    imme- 


morial.      Bat   when    it   is  relied    upon 
not  to  establish  a  prescriptive  right,  but 
to  displace  a  prescriptive  right,  supported 
by  written   titles  and  evidence  of  long 
possession  for  a  period  earlier  than,  and 
coming    down    to,    the    time    of    living 
memory,  it  appears  to  me  that  such  a 
presumption  would  be  neither  reasonable 
in  £ftct,  nor  necessary  in  law.    It  would  be 
extremely  dangerous  if  titles,  otherwise 
impregnable  and  supported  by  long  en- 
joyment, could  be  overturned  by  evidence 
of  that  kind.     '  It  is  the  wise  policy  of 
the  law,'  said  Mr.  Justice  Heath,  in  the 
celebrated  gleaning  case — Steel  v.  Hough- 
tan  [iTSs]  ** — *not    to  construe  acts  of 
charity,  though  continued  and  repeated  for 
never  so  many  years,  in  such  a  mannerasto 
make  them  the  foundation  of  legal  obliga- 
tion.' "  Lord  0*Hagan  says :  **  An  interrup- 
tion may  have  been  permitted  through  the 
absence  of  the  proprietor ;  or  through  his 
ignorance,  partial  or  complete,  of  the  acts 
relied  on ;  or  through  his  neglect  or  in- 
difference to  them  as  not  vitally  affecting, 
in  his  own  case,  his  interest  or  position ; 
or  as  requiring  from  him,  for  the  purpoee 
of  resistance,  effort  or  expense  unjustified 
by  the  necessity  of  the  case  ;  or  as  allowed 
from  kindly  or  benevolent    motives   to 
humble  people  for  a  great  length  of  time. 
And  it  would  not  seem  just,  as  it  would 
not  be  legal,  on  the  ground  of  such  an 
interruption,  so   tolerated,  to   pronounce 
the  forfeiture  of  his  vested  estate."    It 
appears  to  me  that  I  can  eQtii*ely  give 
effect  to  these  various  acts  of  gorretting, 
gravel   getting,   and    cattle    fencing,   by 
referring  them  to  an  absence  of  objection 
by  the  owner  of  the  bed  of  the  river  to 
acts  which  did  him  no  harm,  and  which 
were  reasonably  convenient  or  necessary, 
if  you  will,  for  the  protection  or  enjoy- 
ment of  the  property    of  the    riparian 
owner. 

I  arrive,  therefore,  at  the  conclusion 
that  as  regards  that  portion  of  the  river 
which  lies  opposite  Pont  Sand  Pit,  the 
defendant  has  not  shewn  anything  to  dis- 
place that  which  I  think  the  plaintiff 
prima  facie  makes  out — namely,  the  right 
to  a  several  fishery  on  lands  opposite  Pont 
Sand  Pit,  either  by  the  form  of  the  grant 
of  the  fishery  in  the  original  deeds  imply- 
(11)  1  H.  Bl.  51,  60. 
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claim  mentioned,  and  from  interfering 
with  or  in  any  way  obstructing  or  hinder* 
ing  the  enjoyment  use  or  occupation  by 
the  plaintiflf  his  lessees  licensees  and 
assigns  and  every  other  the  person  or 
persons  claiming  or  to  claim  under  or  by 
virtue  of  the  said  will  of  the  said  Capel 
Hanbury  Leigh  "  of  that  portion  of  the 
bed  of  the  said  river. 

I  order  the  defendant  to  pay  the  costs 
of  the  action. 


Solicitors — Foyer  k  Hordem,  for  plaintiff ; 
Thomas  White  &  Sons,  agents  for  Gasiard  & 
Waddington,  Usk,  for  defendant. 

IBejforted  hy  Arthur  Lawrence^  E»q,, 
Barrister-at'Law, 


rPANHABD 
FaBWELL,  J.  I        (SOCTETE 
1901.         ^ 

July  15.     I 


ET        LEVASSOR 

ANONYME     AN- 

CIENS  iTABLISSEMENTS)  V. 

PANHARD  LEVASSOR  MOTOR 

CO.,  LIU. 


Trade  Name  —  Similarity  —  Fravd  — 
Form  of  Injunction  —  Order  to  Change 
Name  of  Company — Companies  Act,  1862 
(25  d:  26  VxGt  c.  89),  *.  13. 

It  appearing  that  the  words  "  Panhard 
et  Levassory"  or  "  Panhard,*'  in  connection 
with  the  manvfacture  and  sale  of  moUyrs 
and  motor-cars  designated  the  goods  of  the 
plaintiffs,  and  that  the  individual  defen- 
dants had  subscribed  the  memorandum  of 
associatian,  and  had  caused  the  defendant 
company,  in  which  they  were  the  only  shmre- 
holders  and  directors,  to  be  registered  with 
a  view  to  annex  the  benefit  of  the  trade  and 
name  of  the  plaintiff  company,  The  Court 
granted  thefollowing  injunctions— first.  An 
injunction  to  restrain  the  defendants  and 
their  agerUsor  servants  fromusingthenames 
of  Panhard  and  Levassor,  or  either  of  them, 
or  any  title  or  description  inclvdiiig  those 
names,  or  either  of  them,  or  otherwise 
colourably  resembling  the  names  of  the 
plaintiffs  in  connection  with  the  manufac- 
ture, use  or  sale    of,    or    other    dealing 


in,  motor-ears  or  parts  thereof;  secondly. 
An  injunction  to  restrain  the  seven  defen- 
dant signatories  from  allowing  the  defen- 
dant company  to  remain  registered  under 
its  present  title,  or  any  such  title  or  descrip- 
tion as  aforesaid. 

The  plaintiff  company  was  a  French 
company  constituted  under  French  law. 
Xt  carried  on  in  France  the  business  of 
engineers  and  manufacturers  of  motors 
and  motor-cars,  and  parts  thereof^  and  of 
saw  blades.  It  was  the  successor  in  busi- 
ness of  a  firm  of  Panhard  et  Levassor. 
Its  motor-cars  were  only  sold  in  England 
through  the  instrumentality  of  agents  in 
that  country. 

The  individual  defendants  caused  the 
defendant  company  to  be  registered  under 
the  provisions  of  the  Companies  Acts, 
1862  to  1890.  The  defendant  company 
was  registered  with  a  capital  of  100/. 
divided  into  100  shares  of  1/.  each.  Its 
main  objects  were  (shortly  stated)  to 
acquire  and  use  patents  and  to  manu&c- 
ture  and  deal  in  motors  and  vehicles, 
ships,  boats,  launches,  flying-machines, 
and  carriages  of  all  kinds.  The  only 
members  of  the  company  were  the  seven 
signatories  to  the  memorandum  of  asso- 
ciation. Each  had  subscribed  for  one 
share  only.  The  defendant  company  had 
not  commenced  business. 

The  plaintiff  company  brought  this 
action  against  the  defendant  company  and 
the  seven  signatories  to  the  memorandam 
of  association,  who  were  also  directors, 
claiming  {inter  alia) — first.  An  injunction 
to  restrain  the  defendants  and  their 
agents  or  servants  from  using  the  names 
of  Panhard  and  Levassor,  or  either  of 
them,  or  any  title  or  description  including 
those  names,  or  either  of  them,  or  other- 
wise colourably  resembling  the  names  of 
the  plaintiffs,  in  connection  with  the 
manufacture,  use  or  sale  of,  or  other 
dealing  in,  motor-cars  or  parts  thereof; 
secondly.  An  injunction  to  restrain  the 
seven  signatories  from  allowing  the  defen- 
dant company  to  remain  registered  under 
its  present  title,  or  any  such  title  or 
description  as  aforesaid. 

The  plaintiff  alleged,  and  as  his  Lord- 
ship held  proved,  that  the  words  *'  Fan- 
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Vendor  and  Purchaser — Implied  War- 
ranty— Easement — Light — Newly  Erected 
Buildings. 

Upon  the  sale  of  land  with  newly 
erected  buildings  having  windows  over- 
looking an  open  space,  there  is  no  implied 
warranty  that  the  vendor  has  not  been  a 
party  to  anything  whereby  the  easement  of 
light  over  the  open  space  cannot  be  acquired 
upon  the  effluxion  of  the  statutory  period 
from  the  time  when  the  houses  were  firat 
erected. 

By  an  agreement  in  writing  dated 
October  4,  1900,  the  plaintiff  agreed  to 
sell  and  the  defendant  to  purchase  twelve 
dwelling-houses  in  Stockport.  The  agree- 
ment was  in  the  form  of  an  open  con- 
tract. The  houses  abutted  on  Florence 
Street  and  were  situate  fronting  and  with 
windows  overlookiug  a  recreation  ground 
under  the  control  of  the  Corporation  of 
Stockport.  This  recreation  ground  was 
vested  in  the  corporation  by  deed  dated 
August  5,  1873,  and  under  the  provisions 
of  that  deed  the  corporation  were  pre- 
cluded from  building  thereon  except  to  a 
very  limited  extent,  and  only  with  the 
consent  of  Lord  Egerton  of  Tattou.  It 
appeared  that  the  erection  of  buildings  on 
that  part  of  the  recreation  ground  which 
abutted  on  Florence  Street  would  ma- 
terially affect  the  access  of  light  to  the 
houses  in  question.  The  defendant  had 
inspected  the  property  before  entering 
into  the  contract,  but  no  representations 
were  made  to  her  with  reference  to  the 
access  of  light  to  the  windows. 

By  indenture  dated  February  10,  1900, 
made  between  the  Corporation  of  Stock- 
port of  the  first  part,  the  plaintiff's 
mortgagee  of  the  second  part,  and  the 
plaintiff  (thereinafter  called  **  the  owner," 
which  term  was  to  include  the  owner  for 
the  time  being  of  the  premises  therein- 
after referred  to,  his  or  her  executors,  ad- 
ministrators, or  asdgns)  of  the  third  part, 
after  reciting  (amongst  other  things)  the 
title  of  the  plaintiff  and  his  mortgagee  to 
the  twelve  houses,  and  of  the  corporation 


to  the  recreation  ground,  and  that  the 
owner  had  erected  on  the  said  plot  of  land 
twelve  messuages  or  dwelling-houses  on 
the  northerly  side  of  Florence  Street  and 
had  put  three  windows  in  the  southerly 
walls  and   doors  of  each  of  the    twelve 
messuages,  which  said  windows  £siced  ov 
overlooked    the  said    recreation  ground, 
It  was  witnessed  that  the  owner  thereby 
covenanted  with  the  corporation  that  the 
said  owner  would  pay  to  the  corporation 
the  yearly  sum  of  one  shilling  on  every 
25th  day  of  March  in  each  year,  the  first 
payment  to  be  made  on  the  25th  day  of 
March,    1900,    and   the  owner   and  his 
mortgagee  declared  each  of  such  payments 
to  be  a  fresh  acknowledgment  that  the 
owner  had  not  been,  nor  was  he,  entitled  as 
of  right  to  the  uninterrupted  flow  of  light 
and  air  to  any  windows  or  lights  in  the 
said  southerly  walls  of  the  said  messuages 
over  or  from  the  said  recreation  ground: 
And  it  was  thereby  declared  that  in  case 
of  the  non-payment  of  the  said  sum  of 
one  shilling  in  any  year  or  in  any  number 
of  years,  the  fact  of  any  such  non-payment 
or  non-payments   for  any  year  or  any 
number  of  years  should  not  be  taken  as 
an  abandonment  of  the  rights    of  the 
corporation  to  obstruct  on  their  own  land 
the  admission  of  light  or  air  to  the  said 
lights  or  windows,  but  those  presents,  so 
far  as  was  thereinbefore  contained,  should 
remain  in  full  force  notwithstanding  any 
such  non-payment. 

The  defendant  before  she  entered  inte 
the  agreement  to  purchase  was  well  aware 
that  the  houses  had  only  been  recently 
erected  and  that  the  recreation  grouDd 
belonged  to  the  corporation,  but  had  no 
knowledge  of  the  contents  of  the  indenture 
of  February  10,  1900.  Upon  her  refosal  to 
complete  unless  the  plaintiff  allowed  her 
100/.  compensation  the  plaintiff  brought 
the  present  action  claiming  specific  per- 
formance. By  his  pleadings  he  sub- 
mitted that  the  defendant  was  under  no 
obligation  to  pay  the  shilling  a  year  and 
waived  any  right  to  indemnity  from  the 
defendant  in  respect  of  the  perfonnanoe 
of  the  obligations  contained  in  the  deed 
of  February  10,  1900.  The  defendant 
counterclaimed  for  rescission  or  in  the 
alternative  for  compensation. 
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and  she  relies  on  this  as  a  ground  for 
declining  to  perform  the  contract.  [His 
Lordship  then  read  the  material  pro- 
visions of  the  deed  of  February  10, 
1900,  as  above  set  out,  and  continued :] 
No  purchaser  would  be  bound  by  the 
covenant  to  pay  contained  in  this  deed  ; 
but  as  against  a  purchaser  with  notice 
the  deed  would  have  the  effect  of  a  con- 
sent in  writing  within  section  3  of  the 
Prescription  Act  granted  by  the  corpora- 
tion and  accepted  by  the  purchaser,  and 
continuing  until  determined  by  notice  of 
repudiation.  In  this  respect  the  arrange- 
ment bears  some  resemblance  to  that 
which  formed  the  subject  of  the  decision 
in  Beioley  v.  Atkinson,^ 

Notwithstanding  the  argument  on 
behalf  of  the  defendant,  I  have  no  doubt 
that  the  arrangement  created  by  the  deed 
can  be  put  an  end  to  by  a  subsequent 
purchaser.  The  very  nature  of  the  trans- 
action shews  this,  for  the  object  is  to 
prevent  time  from  running  under  the 
Prescription  Act  against  the  corporation, 
and  notice  of  repudiation  gives  them 
twenty  years  in  which  to  assert  their 
rights  by  blocking  the  windows.  Further, 
on  the  construction  of  the  deed,  the  person 
to  make  the  payments  is  the  owner  for 
the  time  being ;  but  the  covenant  cannot 
bind  him  to  make  any  such  payment,  and 
the  proviso  that  follows  and  that  does 
bind  him  merely  negatives  the  presump- 
tion of  abandonment  of  right  by  omission 
to  receive,  and  does  not  extend  to  the 
presumption  or  inference  arising  from  a 
positive  refusal  to  pay  and  acquiescence  in 
such  refusal.  The  effect  of  the  deed, 
therefore,  as  against  the  purchaser  is 
merely  to  postpone  the  commencement  of 
the  statutory  period  until  he  has  given 
notice  of  repudiation  ;  and  this  he  can  do 
as  soon  as  he  has  completed  his  purchase. 

It  is  argued  that  the  purchaser  is  pre- 
judiced by  this  in  two  ways:  first,  by 
losing  four  years  of  the  statutory  period  ; 
and  secondly,  by  being  compelled  to  give 
notice  of  repudiation,  with  the  consequent 
probability  of  exciting  the  corporation  to 
block  the  lights  at  once.  But,  as  I  have 
already  said,  a  contract  for  the  sale  of  a 
house  with  windows  looking  over  the  land 
of  a  third  person  implies  no  representation 


or  warranty  that  the  windows  are  entitled 
to  the  access  of  light  over  such  land.  If 
such  access  has  in  fact  been  enjoyed  for 
the  statutory  period,  then  the  property 
has  the  easement  of  light ;  but  an  access 
for  ten  years  creates  nothing  at  all — see 
Bonner  v.  GrecU  Western  Railway^ — ^and 
what  counsel  called  the  potentiality  of  the 
acquisition  of  the  easement  within  less 
than  twenty  years  is  not  an  interest  in 
land,  or  easement,  known  to  the  law.  It  is 
a  mere  question  of  the  doctrine  of  chances; 
and,  assuming  the  owner  of  the  adjoining 
land  is  alive  to  his  own  interest,  the 
chances  are  £skr  greater  that  he  will  block 
up  lights  in  the  second  than  in  the  first 
half  of  the  period.  There  is  no  sadi 
period  of  twenty  years  to  the  lapse  of  a 
portion  of  which  the  porchaser  is  entitled 
as  the  defendant's  argument  assumes. 
There  is  either  an  easement  of  light  or 
there  is  not.  If  there  is  not,  there  is  no 
intermediate  stage  which  has  any  legal 
existence  ;  and  the  vendor  does  not  fail  to 
possess  the  fee-simple  free  from  incom- 
brances  of  a  house  because  he  has  not  got 
the  easement  of  light  over  the  adjoining 
property  nor  because  the  time  necessaiy 
for  acquiring  that  easement  has  not  com- 
menced to  run.  I  find,  therefore,  no 
ground  on  which  I  can  refuse  to  grant 
specific  performance,  or  on  which  I  can 
give  the  defendant  compensation.  Com- 
pensation is  given  in  respect  of  the  differ- 
ence between  the  expressed  subject-matter 
of  the  contract  and  the  property  offered 
by  the  vendor  as  answering  that  descrip- 
tion, and  in  this  case  there  is  none. 

But  although  I  must  make  the  usual 
decree  for  specific  performance,  I  make  no 
order  as  to  costs,  for  this  reason.  A  vendor 
knows,  and  the  purchaser  does  not  know, 
the  incumbrances  on  the  property  before 
the  contract.  In  this  case  the  vendor  has 
chosen  to  enter  into  a  contract  with  the 
corporation  which  renders  his  position 
different  from  the  normal  position  of  the 
vendor  of  a  house,  and  he  appeals  to  this 
Court  for  its  equitable  remedy  of  specific 
performance.  I  think  he  ought  to  have 
informed  the  defendant  before  the  con- 
tract of  his  covenant  with  the  corporation 
and  left  her  to  judge  for  herself  whether 
it  was  or  was  not  advantageous  to  the  pro- 
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association;  and  for  an  injunction  to 
restrain  the  defendant  directors  from  con- 
vening any  meeting  for  the  purpose  of 
creating  such  shares. 

The  plaintiff  now  moved  for  an  injunc- 
tion. 

AfarteUi^  for  the  plaintiff. — The  memo- 
randum of  association  gives  the  original 
preference  shareholders  a  fixed  cumulative 
preferential  dividend.  The  company  have 
no  power  to  "  water  down  "  their  security 
by  issuing  fresh  preference  shares  to  rank 
pari  passu  with  them.  On  the  true 
construction  of  the  memorandum,  the 
power  therein  contained  to  issue  new 
preference  shares  does  not  enable  the 
•company  to  alter  the  rights  already 
given.  And  such  a  power,  even  if  the 
memorandum  purports  to  give  it,  is  in- 
valid. 

Nothing  which  is  stated  in  the  memo- 
randum of  association  can  be  altered  (ex- 
cept to  the  extent  permitted  by  section  12 
of  the  Companies  Act,  1862,  or  under  the 
Companies  (Memorandum  of  Association) 
Act,  1890),  though  it  may  not  be  one  of 
the  matters  required  to  be  stated  in  the 
memorandum — Ashbury  v.  WaUon\\^%b\} 
Where  the  preferential  rights  are  only 
given  by  the  articles  of  association  they 
may  be  altered,  because  the  Companies 
Act  gives  power  to  alter  the  articles  of 
€issociation  (see  section  50) — And/rews 
V.  Gas  Meter  Co,  [l897].^  Clearly  the 
powers  given  by  the  articles  cannot 
affect  anything  contained  in  the  memo- 
randum. 

A,  E.  Kirhy,  for  the  defendants. — The 
directors  are  not  seeking  to  alter  the 
memorandum,  but  to  act  under  it.  The 
power  to  issue  these  shares  is  given  by 
the  memorandum,  and  the  statement  as 
to  the  original  shares  must  be  taken  to  be 
subject  to  this  power.  Andrews  v.  Gas 
Met&r  Co?-  is  in  my  favour.  In  CoUins  v. 
Birmingham  Breweries  [l899]  ^  the  memo- 
randum contained  no  power  to  issue  new 
shares  with  preferential  rights. 

MarteUi  replied. 

(1)  54  L.  J.  Ch.  985 ;  30  Cb.  D.  376. 

(2)  66  L.  J.  Ch.  216.  260;  [1897]  1  Ch.  361, 
371. 

(3)  15  Times  L.  R.  180. 


LiH. 

May  17.  —  Cozens-Habdt,  J. — ^This 
motion,  which  by  arrangement  is  to  be 
treated  as  the  trial  of  the  action,  raises  a 
question  whether  the  defendant  company 
can  issue  preference  shares.  This  turns 
upon  the  construction  of  a  badly  drawn 
and  obscure  clause  in  the  memorandum 
of  association.  [His  Lordship  read  clause  5, 
above  set  out,  and  continued  :] 

The  whole  of  the  original  capital,  both 
preference  and  ordinary,  has  been  issued. 
The  company  desire  to  increase  their 
capital  by  the  issue  of  shares  having  a 
preference  pari  passu  with  the  original 
seven  per  cent,  preference  shares.  I 
think  it  is  competent  for  the  company  to 
do  this.  The  memorandum  of  association 
cannot  be  altered  by  the  company,  but 
the  memorandum  itself,  after  defining  the 
position  of  the  original  shareholders,  states 
that  any  increased  capital  may  be  issued 
on  such  special  conditions  as  to  priority 
as  the  company  may  determine.  The 
result  is  that  the  seven  per  cent,  pre- 
ference shareholders  are  subjected  by  the 
memorandum  itself  to  the  nsk  of  having 
increased  capital  placed  in  front  or  along- 
side them.  The  clause  is  ill  drawn,  be- 
cause it  is  difficult  to  see  how  it  can 
apply  to  the  present  or  original  capital ; 
but  I  do  not  think  it  is  so  obscure  that 
I  ought  to  decline  to  give  effect  to  it. 
I  must  therefore  dismiss  the  action. 

Action  dismissed. 


Solicitors— Morten,  Cutler  k  Co.,  for  plaintiff; 
Nicholson,  Graham  k  Graham,  for  defen- 
dants. 

[^RepoHttd  by  J.  R.  Brooit,  £/$•, 
Barrister-at'Law, 


Digitized  by 


Google 


Vot.  70.] 


CHANCERY  DIVISIOK. 


745 


^^"''m?"^"^'!  HARTLEY,,. 

July  11,19.       )         ^'«™A»^"- 
Settled  Land — Sale  of  Timber  by  Court 
— Conversion. 

Where  Umber  growing  on  settled  land 
has  been  rightfuUy  felled  and  sold  undtr 
<in  order  of  the  Court  it  becomes  personal 
estate,  and  all  the  consequences  of  conver- 
sion mv^  follow  ;  and  thgre  is  no  equity 
Jor  re-conversion  as  between  the  heir-at- 
law  and  the  legal  personcU  representative  of 
the  tenant  in  fee  in  remainder. 

Field  1?.  Brown  (27  Beav.  90)  not 
followed. 

Adjourned  summons. 

This  summons  raised  a  question  as  to 
ivhether  a  certain  sum  of  Consols  in  Court, 
representing  the  proceeds  of  the  sale  of 
timber  on  a  settled  estate  sold  by  order  of 
the  Court,  was  to  be  regarded  as  real  or 
personal  estate. 

In  1860  Mary  Hartley,  a  lunatic,  was 
equitable  tenant  for  life  of  the  Kosteage 
and  Tragassa  estates  in  the  county  of 
Cornwall.  She  was  subject  to  impeach- 
ment for  waste.  William  Henry  Harris 
Hartley,  who  was  also  a  lunatic,  was 
tenant  in  fee  in  remainder. 

By  an  order  made  on  July  20,  1860, 
by  the  Lords  Justices  in  Lunacy  and  in 
Chancery  in  the  administration  suit  of 
Hartley  v.  Pendarves,  it  was  (inter  alia) 
referred  to  the  Master  in  Lunacy  to 
enquire  and  certify  "  whether  there  are 
any  and  what  timber  and  other  trees 
standing  or  growing  upon  the  lands  called 
Bosteage  and  Tragassa  proper  to  be  cut, 
and  whether  it  is  fit  and  proper  and  for 
the  benefit  of  the  said  Mary  Hartley  and 
William  Henry  Harris  Hartley  that  the 
same  (if  any)  should  be  felled  and  sold, 
and  that  ....  William  Hunter  Little 
do,  as  ...  .  committee  ....  [of  the  said 
Mary  Hartley  and  William  Henry 
Harris  Hartley]  cause  to  be  felled  such 
timber  and  other  trees  as  the  said  Master 
shall  approve  of  as  proper  to  be  cut,  and  do 
sell  the  same  with  the  Master's  approba- 
tion, and  pay  the  net  proceeds  of  such 
sale,  to  be  certified  by  the  Master,  into 
the  bank  with  the  privity  of  the  Accoun- 
tant General  to  the  credit  of  the  said 
case  of  Hartley  v.  Pendarves,  *  The  Timber 
Vol.  70.— Chang, 


Account.'  And  that  the  same  when  go 
paid  in  be  laid  out  in  the  purchase  of  Bank 
3^.  per  cent,  annuities  in  the  name,  and 
with  the  privity  of,  the  said  Accountant 
General  in  trust  for  the  same  cause,  the 
like  account.  And  that  the  dividends 
from  time  to  time  to  accrue  on  the  bank 
annuities  which  shall  be  so  purchased  be 
carried  over  to  the  credit  of  the  said  matter 
of  Mary  Hartley,  a  Lunatic." 

The  Master  duly  made  his  certificate 
dated  April  15, 1864,  and  thereby  certified 
{inter  alidy^  th&t  the  said  William  Hunter 
Little  as  Committee  of  the  estates  of  the 
said  Mary  Hartley  and  William  Henry 
Harris  Hartley,  and  with  his  approval, 
caused  to  be  felled  such  timber  and  other 
trees,  and  with  his  approval  sold  the  same 
by  public  auction  and  in  lots,  and  the  sum 
of  95^.  5s,  2d,  is  the  net  proceeds  of  such 
sale,  and  is  the  sum  which  the  said  William 
Hunter  Little  is  to  pay  into  the  Bank 
with  the  privity  of  the  Accountant  General 
of  the  Court  of  Chancery  to  the  credit  of 
the  said  cause  of  Hartley  v.  Pendarves, 
*  The  Timber  Account.' " 

In  accordance  with  this  certificate  the 
said  sum  of  95^.  58,  2d,  was  duly  paid  into 
Court,  and  invested  in  the  manner  directed 
as  aforesaid. 

Mary  Hartley  died  in  October,  1868, 
and  William  Henry  Harris  Hartley  died 
intestate  in  June,  1894,  and  the  question 
now  arose  as  to  whether  his  heir-at-law 
or  his  legal  personal  representative  was 
entitled  to  the  Consols  now  standing  to 
the  credit  of  Hartley  v.  Pendarves,  "  The 
Timber  Account." 

BoomCf  for  the  heirat-law  of  W.  H.  H. 
Hartley. — The  essential  facts  in  the  pre- 
sent case  are  exactly  similar  to  those  in 
Field  V.  Brown  [i859],*  in  which  there 
was  held,  under  the  circumstances,  to  be 
no  conversion.  The  fact  that  the  tenant 
for  life  in  the  present  case  was  a  lunatic 
is  an  additional  argument  in  our  favour, 
for  it  brings  the  case  within  the  observa- 
tions of  Lord  Selbome  in  Att.-Gen.  v. 
Ailesbury  (Marquis)  [l887].^ 

AuxUey  v.  Awdley  [i69o]  ^  is  the  converse 

(1)  27  Beav.  90. 

(2)  57  L.  J.  Q.B.  83,  89 ;  12  App.  Cas.  672, 
680. 

(3)  2  Vem.  192. 
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of  the  present  case,  and  is  also  in  £Eivour 
of  my  oontention. 

^S'.  Dickinson,  for  the  legal  personal 
representative  of  W.  H.  H.  Hartley. — It 
has  been  settled  conclusively  for  the  last 
hundred  years,  by  cases  which  were  not 
cited  in  Field  v.  Brown,^  that  under  cir- 
cumstances like  these  there  is  conversion, 
and  that  there  is  no  equity  between  the 
real  and  personal  representatives,  at  the 
lunatic's  death,  to  have  the  nature  of  the 

troperty  restored — Bromfiddy  Ex  parts 
1792],*  Oocenden  v.  CompUm{Lcrd)  [l793],* 
I^hiUips,  Ex  parte  [I8I2],®  and  FhilUps  v. 
Dayoock  [l867]  ^  ;  Williams  on  Executors 
(9th  ed.),  vol.  i.  p.  589  ;  JLewin  on  Trusts 
(10th  ed.),  p.  1177.  The  principles  that 
govern  conversion  are  explained  at  length 
by  Jessel,  M.R.,  in  Steed  v.  Freece  [1874].® 
As  for  Field  v.  Brown,^  that  case  is  Joosely 
reported  ;  no  single  authority  is  referred 
to,  though  the  point  had  been  settled 
sixty  years  before ;  and  there  is  a  clearly 
incorrect  analogy  on  page  92,  for  when  a 
railway  takes  land  the  nature  of  the  pro- 
perty is  specially  preserved  by  statute. 
That  case,  accordingly,  ought  now  to 
be  disregarded.  In  Att,-Gen.  v.AUesbury 
(Marquis)  ^  there  was  a  special  direction 
to  preserve  the  quality  of  the  property. 

[Cozens-Hardy,  J, — Is  not  jDyer  v. 
Dyer  [1865]  ^  another  case  in  your 
favour  ?J 

Boome,  in  reply. — The  present  case  is 
similar  to  Cooke  v.  Dealey  [l855],^°  and 
there  ought  not  to  be  any  conversion. 
That  case  was  criticised,  it  is  true,  by 
Jessel,  M.R.,  in  Steed  v.  Pr«cce,*  but  it  has 
never  been  overruled. 

Cur,  adv,  vuU, 

July  19. — Cozens-Hardy,  J,,  after  stat- 
ing the  facts  set  out  above,  read  the  follow- 
ing judgment  :  The  order  directing  the  sale 
of  the  timber  was  made  under  the  general 
jurisdiction  of  the  Court,  and  was  not  in 
any  way  dependent  upon  the  circumstance 
that  both  the  tenant  for  life  and  the 

(4)  1  Ves.  463. 
( 6)  2  Ves.  69. 
(6)  19  Ves.  118. 
(7;  W.  N.  [1867]  54. 

(8)  43  L.  J.  Ch.  687;  18  Kq.  192. 

(9)  34  L.  J.  Cb.  513 ;  34  Beav.  504. 
(10)  22  Peav.  196. 


tenant  in  fee  were  lunatics.  The  juris- 
diction of  the  Court  to  order  the  sale  of 
timber  on  a  settled  estate,  when  it  is  &r 
the  benefit  of  all  parties  interested  in  the 
settled  estate,  is  well  established,  and  in 
such  a  case  the  tenant  for  life,  though 
impeachable  for  waste,  is  entitled  to  the 
income  produced  by  the  proceeds  of  sale 
of  the  timber — Tooker  v.  Annesley  [l832].^^ 
It  was  on  this  footing  that  the  committee 
of  Mary  Hartley  received  the  dividends  ot 
the  Consols  during  her  life.  This  being 
so,  I  think  on  principle  that  where  timber 
has  been  rightfully  sold  under  an  order  of 
the  Court  all  the  consequences  of  conver- 
sion must  follow,  and  that  there  is  no 
equity  as  between  the  heir  and  the  legal 
personal  representative  of  the  owner  in 
fee.  This  is  the  view  taken  by  Sir  George 
Jessel  in  Steed  v.  Freece^  and  by  Mr. 
Justice  Kay  in  JlyeU  v.  Mekin  [1884].'^* 
It  is  contended,  however,  that  the  point 
was  decided  in  the  opposite  sense  by  Sir 
John  Eomilly  in  Field  v.  Brcwn}  I 
cannot  regard  that  case  as  a  satisfactoiy 
authority.  It  seems  to  me  difficult  to 
reconcile  it  with  the  decision  of  the  same 
learned  Judge  in  Dyer  v.  Dyer?  It  was 
apparently  based  on  Cooke  v.  Deaky  ^*-- 
a  case  which  was  disapproved  by  Sir 
George  Jessel  in  Steed  v.  Freece.^  ITnder 
these  circumstances  I  feel  at  liberty  to 
follow  my  own  view,  and  to  hold  that  the 
Consols  in  Court  form  part  of  the  personal 
estate  of  the  late  owner  in  fee.  The  order 
must,  subject  to  the  payment  of  costs, 
direct  the  transfer  of  the  Consols  to  the 
legal  personal  representative  of  W.  H.  H. 
Hartley. 

Solicitors— Collycr-Bristow,  Hill,  Curtifl  &Dods, 
for  heir-at-law ;  F.  C.  Lingard,  for  legal  per- 
sonal representati?e. 

[Reported  Jy  J.  E.  Jforrii,  Af  ., 
Barrister-at-lMV' 


(11)  6  Sim.  236. 

(12)  53  L.  J.  Ch.  241 ;  26  Ch.  D.  736. 
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BUCELET,  J. 

1901. 
July  23 

Charity — Mortmain  —  WiU  —  Construc- 
tion— Bequest  of  Money  to  be  Laid  Out  in 
Purchase  of  Land  arid  Erection  thereon 
of  Model  DioeUings  to  he  Let  to  Poor  at 
Low  Bents — Validity — "  Charitable  uses  " 
— Working  Classes  Dwellings  Act,  1890 
(53  d:  54  Vict,  c.  16) — Mortmain  and 
Charitable  Uses  Act,  1891  (54  <£r  55  Vict. 
c.  73),  ss.  7  and  8. 

A  testator,  who  died  in  1900,  devised 
and  bequeathed  his  residuary  real  and 
personal  estate  to  trustees  upon  trust  to  seU 
and  convert  and  to  stand  possessed  of  the 
proceeds  upon  trust  from  time  to  time  to 
purchase  land  in  populous  places  and  to 
erect  upon  the  land  so  purchased  model 
dwellings,  and  to  let  the  same  to  the  poor 
at  low  rents : — Held,  that  the  testator  had 
tnanifested  a  general  charitable  intention 
to  provide  model  dwellings  Jor  the  poor, 
and  t/^erefore  that  the  effect  of  striking  out 
the  direction  to  purchase  land  inaccordamce 
vrith  section  7  of  the  Mortm>ain  and 
Charitable  Uses  Act,  1891,  was  not  to  put 
an  end  to  the  whole  charitable  trust.  Held, 
therefore,  that  the  residuary  gift  uxis  valid. 

The  words  ^'  the  charitable  uses  "  in  sec- 
tion 7  of  the  Act  of  1891  have  the  same 
meaning  as  the  words  ^^  the  purposes  of 
the  charity  "  in  section  8  of  the  Act. 

Semble,  the  Working  Classes  Dwellings 
Act,  1890,  is  not  an  Act  dealing  with 
charity  matters. 

William  Hichard  Sutton,  by  his  will 
dated  August  15,  1894,  devised  and  be- 
queathed his  residuary  real  and  personal 
estate  to  trustees  upon  trust  to  sell  and 
convert  the  same  into  money  and  to  stand 
possessed  of  the  proceeds  upon  the  follow- 
ing trusts : 

"  1.  Upon  trust  to  purchase  or  acquire 
from  time  to  time  freehold  or  copyhold 
land  in  London  or  any  other  populous 
place  or  town  in  England  as  sites  for  the 
erection  of  the  model  dwellings  and  houses 
hereinafter  mentioned  (with  power  to 
enfranchise  at  any  time  any  copyhold  land 
so  purchased  or  acquired)  and  to  pay  all 
moneys  required  for  any  of  the  purposes 
aforesaid  out  of  the  trust  premises. 


**2,  And  upon  further  trust  to  build 
upon  the  sites  so  to  be  purchased  or 
acquired  as  aforesaid  model  dwellings 
and  houses  for  use  and  occupation  by  the 
poor  and  from  time  to  time  to  repair  and 
rebuild  the  same  with  power  to  enter  into 
any  contracts  and  to  employ  any  persons 
necessary  in  sole  judgment  of  my  trustees 
for  such  purposes  and  to  pay  all  moneys 
required  for  any  of  the  purposes  aforesaid 
and  all  taxes  rates  assessments  and  out- 
goings whatsoever  (including  the  pre- 
miums on  any  policies  of  insurance  against 
loss  or  damage  by  fire)  which  may  at  any 
time  be  taxed  rated  charged  or  assessed 
or  be  payable  upon  or  in  respect  of  such 
dwellings  out  of  the  trust  premises. 

**  3.  And  upon  further  trust  to  let  the 
said  dwellings  and  houses  when  so  erected 
to  the  poor  in  the  several  districts  in 
which  they  are  erected  at  such  rents 
(being  below  the  full  rents  which  could  be 
obtained  for  the  same)  as  my  trustees 
shall  in  their  uncontrolled  discretion  in 
each  case  and  from  time  to  time  determine 
but  so  that  the  rents  received  by  my 
trustees  therefor  shall  be  held  by  them 
for  the  general  purposes  of  the  trust 
intended  to  be  hereby  created  and  shall 
form  part  of  the  trust  premises. 

"  4.  And  I  empower  my  said  trustees 
in  their  uncontrolled  discretion  from  time 
to  time  to  sell  any  part  or  parts  of  the 
land  so  to  be  purchased  by  them  together 
with  all  buildings  thereon  and  to  raise 
any  sum  or  sums  of  money  upon  mortgag.e 
thereof  and  generally  to  deal  with  the 
same  as  if  they  were  the  absolute  owners 
thereof  but  so  that  all  moneys  to  arise  by 
any  of  the  means  aforesaid  shall  be  held 
by  my  trustees  for  the  general  purposes 
of  the  trust  intended  to  be  hereby  created 
and  form  part  of  the  trust  premises. 

*^  5.  And  I  also  empower  my  trustees  to 
employ  all  architects,  builders,  workmen, 
clerks,  accountants,  agents,  and  servants 
whatsoever  necessary  or  expedient  in 
their  discretion  to  carry  out  or  assist  in  the 
work  required  by  the  trusts  of  this  my 
will  and  to  pay  them  out  of  the  trust  pre- 
mises such  remimeration  salaries  wages 
and  recompense  as  they  shall  think  fit. 

"6.  The  model  dwellings  and  houses 
when  erected  to  be  called  Hhe  Sutton 
Model  Dwellings/ 
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''7.  I  direct  that  my  trustees  shall  if 
(hey  in  their  absolute  discretion  think 
necessary  have  power  to  raise  money 
for  all  or  any  of  the  purposes  afore- 
said from  any  bank  insurance  office  or 
other  financial  or  public  office  or  insti- 
tution by  way  of  loan  upon  security  of 
all  or  any  part  of  my  property  and  estate. 
It  being  my  will  desire  and  intention  by 
the  means  aforesaid  to  create  a  continu- 
ing trust  for  the  purpose  of  supplying  the 
poor  in  London  and  other  populous  places 
or  towns  in  England  with  proper  and 
sufficient  dwelling  houses  or  lodgings  at 
such  rents  (however  low)  as  my  trustees 
shall  in  each  case  in  their  absolute  discre- 
tion consider  the  tenants  can  afford  to  pay 
and  see  fit  to  charge  them  (but  I  wish 
that  some  rent  however  small  shall  in  each 
case  be  reserved  and  paid  and  that  no 
person  or  persons  shall  be  allowed  to  live 
in  the  said  dwelling  houses  or  lodgings 
rent  free)  but  so  nevertheless  that  my 
trustees  are  to  be  left  in  complete  control 
of  the  said  trust  and  to  have  the  amplest 
and  fullest  powers  and  discretions  as  to 
the  methods  by  which  the  same  shall  be 
carried  into  effect  and  in  applying  the 
trust  premises  in  the  execution  there- 
of." 

The  testator  died  on  May  20,  1900, 
without  leaving  issue. 

This  was  an  action  brought  by  three  of 
the  next-of-kin  and  the  heir-at-law  of  the 
testator  for  a  declaration  that  the  resi- 
duary gift  was  void  under  the  Mortmain 
and  Charitable  Uses  Acts,  1888  and 
1891,  or  alternatively  that  it  was  void  in 
so  far  as  it  was  in  excess  of  the  limits 
allowed  by  the  Working  Classes  Dwellings 
Act,  1890. 

The  defendants  to  the  action  were  the 
trustees  and  executors,  the  testator's 
widow,  and  certain  of  his  next-of-kin,  and 
the  Attorney-General. 

H.  Tffrrdl,  K,C.,  and  H.  T.  WhUaker^ 
for  the  plaintiffs. — ^This  is  the  case  of  a 
gift  of  personal  estate  to  be  laid  out  in 
the  purchase  of  land  for  charitable  pur- 
poses, and  is  void  under  section  4,  sub- 
section 1  of  the  Mortmain  and  Charitable 
Uses  Act,  1888,  unless  saved  by  the 
Mortmain  and  Charitable  Uses  Act, 
1891.     Applying  section  7  of  the  Act  of 


1891,'  it  is  necessary  to  strike  oat  daoses 
1  and  2  of  the  will,  in  which  case  there 
will  be  no  chari^  left.  Apart  from 
section  8  of  the  Act  the  trusts  of  the  will 
perish,  but  the  Court  has  a  discretionary 
jurisdiction  under  that  section  to  say  to 
what  extent,  if  any,  the  trusts  are  to  be 
vaUdated.  It  will  be  for  the  trustees  or 
the  Attomey-Greneral  to  come  to  the 
Court  in  proper  proceedings  and  ask  that 
the  whole  or  a  portion  of  the  fund  shall 
be  invested  for  the  purposes  of  the  wilL 
The  doctrine  of  cy-prea  is  not  applicable, 
as  the  will  shews  no  charitable  intention 
except  to  purchase  land  and  to  carry  out 
the  purposes  indicated  by  the  will  on  the 
land  so  purchased. 

The  trusts  of  the  residuary  estate  can 
only  be  good  to  the  extent  permitted  by 
the  Working  Classes  Dwellings  Act,  1890, 
and  the  restriction  to  five  acres  in  that  Act 
applies  in  the  case  of  a  bequest  of  money 
to  be  laid  out  in  the  purchase  of  land  as 
iu  the  case  of  a  devise  of  land.  There  is 
no  substantial  distinction  between  the 
words  '* working  classes''  referred  to  in 
that  Act  and  the  word  "  poor  "  in  clause  7 
of  the  will.  What  the  testator  had  in  his 
mind  was  the  creation  of  a  trust  vety 
much  on  the  lines  of  the  Peabody  TrasL 
He  did  not  intend  to  provide  houses  for 
the  indigent  poor,  as  almshouses.  The 
matter  having  been  dealt  with  by  special 
legislation  was  not  affected  by  general 
legislation,  and  therefore  the  Act  of 
1890  is  not  affected  by  the  subsequent 
passing  of  the  Act  of  1891. 

Ingpen,  KC,  and  AahUm  Crau,  for 
one  of  the  defendant  next-of-kin. 

George  Latcrencey  for  the  widow  and  the 
other  defendant  next-of-kin. 

AMury,  K.C.,  and  L.  S.  Bristotoe,  for 
the  trustees  of  the  wiU. 

Tke  Attorney-General  {Sir  R.  B,  Findaijf, 
K£.)  and  R.  J.  Parker,  for  the  Crown. 
— The  argument  for  the  plaintiffs  proceeds 
on  a  misreading  of  the  words  "charitable 
uses  "  in  section  7  of  the  Act  of  1891.^ 

(1)  Mortmain  and  Charitable  Uses  Act. 
1891,  8.  7:  "Any  personal  estate  bj  wfll 
directed  to  be  laid  oat  in  the  purchase  of  )bxA 
to  or  for  the  benefit  of  any  charitable  uses 
shall,  except  aa  hereinafter  provided,  be  held 
to  or  for  the  benefit  of  the  charitable  uses  as 
though  there  had  been  no  such  direction  io  lay 
it  out  in  the  purchase  of  land." 
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Those  words  are  equivalent  to  the  words 
"  charitable  purposes  " — see  the  preamble 
to  the  Charitable  Uses  Act,  1735  (9  Geo.  2. 
c.  36),  and  the  Act  of  1888,  s.  4,  sub-ss. 
1  and  2.  Here  the  testator  has  given  a 
clear  exposition  in  clause  7  of  his  will  of 
what  are  the  charitable  uses  he  intends. 
The  charitable  uses  are  the  charitable 
purposes.  Section  8  of  the  Act  of  1891 
applies.  It  is  impossible  to  say  that  the 
Working  Classes  Dwellings  Act,  1890, 
limits  the  operation  of  the  Act  of  1891. 
Moreover,  although  the  quantity  of  land 
which  may  be  assured  by  will  under  the 
Act  of  1890  is  limited,  there  is  no  similar 
limit  to  the  amount  of  personal  estate 
which  may  be  given  to  be  laid  out  in  the 
purchase  of  land  for  the  purposes  au- 
thorised by  the  Act. 

H.  Terrell,  K,C.,  in  reply,  referred  to 
Smith,  In  re;  Clements  v.  Waa^  [1887],* 
Seward  v.  Vera  Cruz  [i884],^  and  White  e 
Trusts,  In  re  [l886].* 

Buckley,  J. — The  key  to  the  solution 
of  the  question  before  me  lies,  in  my 
opinion,  in  the  proper  understanding  of 
the  sense  in  which  the  words  "  charitable 
uses  "  are  used,  so  far  as  I  know,  through- 
out the  statutes  dealing  with  charity 
matters.  "  Charitable  uses  "  does  not,  I 
think,  mean  the  exact  clause  of  the  will 
defining  the  investment,  and  dealing  with 
the  funds,  but  it  means  the  same  thing 
as  *' charitable  purposes."  In  oixler  to 
illustrate  that,  I  may  refer  to  one  or  two 
of  the  statutes.  I  find  that  in  the  Chari- 
table Uses  Act,  1735,  the  expression  is 
used  in  this  connection,  that  no  heredita- 
ments should  be  given  and  so  on  *'in 
trust  or  for  the  benefit  of  any  charitable 
uses  whatsoever,  unless  such  gift"  is 
made  by  deed  and  so  on.  And  in  the 
same  way  in  9  Geo.  4.  c.  85,  the  expres- 
sion is  used  just  in  the  same  way — ^*  every 
deed  ....  for  the  purpose  of  conveying 
or  assuring  such  lands  ....  in  trust  or 
for  the  benefit  of  such  charitable  uses." 
You  have  the  same  expression  in  sec- 
tion 4  of  the  Mortmain  and  Charitable 
Uses  Act,  1888 — **  Every  assurance  of  land 
to  or  for  the  benefit  of  any  charitable 

(2)  56  L.  J.  Ch.  726 ;  36  Ch.  D.  689. 

(3)  64  L.  J.  P.  9 ;  10  App.  Gas.  69. 

(4)  66  L.  J.  Ch.  701 ;  33  Ch.  D.  449. 


uses,  and  every  assurance  of  personal 
estate  to  be  laid  out  in  the  purchase  of 
land  to  or  for  the  benefit  of  any  charit- 
able uses,  shall  be  made"  in  a  certain 
manner.  And  then,  when  you  come  to 
the  sections  in  the  Mortmain  and  Chari- 
table Uses  Act,  1891,  on  which  the 
question  here  arises,  you  find  that  same 
expression,  "  to  or  for  the  benefit  of  any 
charitable  uses." 

Now  what  I  have  to  look  at  in  this 
will,  as  it  seems  to  me,  is  in  the  first  place 
to  ascertain  what  are  the  charitable  uses 
to  which  this  testator  has  given  his  for- 
tune. Counsel  for  the  plaintiffs  have 
argued  that  the  charitable  uses  are  to  be 
found  in  clauses  1  and  2  of  the  will, 
which,  direct — first,  the  purchase  of  lands 
for  the  erection  of  model  dwellings  and 
houses;  and  secondly,  which  declare  a 
trust  for  building  upon  the  sites  so  to  be 
purchased  or  acquired.  I  do  not  think 
that  is  the  true  view  of  the  situation.  It 
seems  to  me  that  the  dominant  clause  of 
the  will  which  defines  the  charitable  use 
is  clause  7,  where  the  testator  says :  "  It 
being  my  will,  desire,  and  intention  by 
the  means  aforesaid  to  create  a  continuing 
trust  for  the  purpose  of  supplying  the 
poor  in  London  and  other  populous  places 
or  towns  in  England  with  proper  and 
sufficient  dwelling  houses  and  lodgings  at 
such  rents  (however  low)  as  my  trustees 
shall  in  each  case  in  their  absolute  dis- 
cretion consider  the  tenants  can  afford  to 
pay  and  see  fit  to  charge  them,''  with  the 
direction  that  some  rent,  however  small, 
shall  be  reserved.  In  order  to  give  effect 
to  that  charitable  purpose  he  directs  that 
the  fund  which  he  creates  by  the  conver- 
sion of  the  whole  of  his  real  and  personal 
estate  shall  be  laid  out  in  the  purchase  of 
land,  and  in  the  erection  of  buildings  on 
land  so  purchased.  That  is  the  charitable 
use — namely,  the  devotion  of  the  build- 
ings when  erected  to  the  housing  of  persons 
of  small  means  at  rents  below  the  rack 
rental  of  the  property.  Now  under  the 
Act  of  1888  laiids  and  personal  estate  to 
be  laid  out  in  the  purchase  of  land  could 
not  be  assured  by  will.  That  was  altered 
by  section  5  of  the  Act  of  1891,  which 
provides  that  land  may  be  assured  by 
will  to  or  for  the  benefit  of  any  charitable 
use,  with  a  provision  for  its  sale  within  a 
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year  from  the  death  of  the  testator,  or 
such  longer  time  as  the  Court  or  the 
Charity  Commissioners  may  allow.  That 
section  is  not  the  one  relevant  to  this 
case.  What  I  have  to  deal  with  here  is  a 
fund  of  personal  estate,  hecause  the  direc- 
tion in  the  will  is  to  convert  all  the 
testator's  estate  into  money.  It  is  a 
direction  to  invest  personal  estate  in  the 
purchase  of  land,  and  in  the  erection  of 
buildings  on  land.  Now  that  matter  is 
dealt  with  by  sections  7  and  8  of  the  Act 
of  1891,  and  in  my  judgment  those  two 
sections  are  intended  to  cover  the  whole 
field.  They  may  be  read  together 
thus!  *' Personal  estate  directed  to  be 
laid  out  in  the  purchase  of  land  for 
charitable  uses  shall  be  held  for  the 
charitable  uses  as  though  there  had  been 
no  direction  to  lay  out  in  land  :  provided 
that  if  the  Court  is  satisfied  that  the  land 
is  required  for  actual  accommodation  for 
the  purposes  of  the  charity,  and  not  as  an 
investment,  the  Court  may  sanction  its 
acquisition" — ^that  is,  the  acquisition  of 
land. 

Now  the  argument  presented  to  me  by 
counsel  for  the  plaintiffs  is  this  :  They  do 
not  deny  that  under  section  8  the  Court 
could  if  the  land  were  wanted  for  actual 
occupation  give  validity,  as  they  express 
it,  to  the  trust,  but  they  say  that,  unless 
validity  is  so  given  to  the  trust,  section  7 
cannot  apply,  because  the  personal  estate 
would  be  held  for  the  benefit  of  charitable 
uses,  which  are  to  lay  out  in  the  purchase 
of  land,  which  by  the  hypothesis  when  you 
get  to  section  8  you  cannot  deal  with.  It 
appears  to  me  that  that  argument  involves 
a  &llacy.  It  invites  me  for  the  purposes 
of  section  7  to  strike  out  clauses  1  and  2 
from  the  will,  and  to  say  that  the  trust  is 
invalid,  and  then  to  put  them  in  again 
for  the  purposes  of  section  8,  when  the 
Court  is  applied  to,  to  say  that,  inasmuch 
aa  the  land  is  wanted  for  the  purposes  of 
the  charity,  validity  may  be  given  to  it. 
The  testator's  disposition  must  be  either 
good  or  bad,  and  it  cannot  be  made  good 
by  an  application  to  be  made  to  the  Court 
on  a  disposition  which  by  the  first  hypo- 
thesis is  bad.  I  think  the  argument  would 
involve  that  sections  7  and  8  do  not  cover 
the  same  field,  but  that  one  is  applicable 
in  one  event  and  not  in   another.     It 


appears  to  me  that  that  is  not  so.  Look- 
ing a  little  closely  to  the  language,  I  find 
that  in  section  7  the  expression  used  is 
that  to  which  I  called  attention,  and  which 
I  found  in  the  previous  Acts,  "to  be  held  to 
or  for  the  benefit  of  the  charitable  uses." 
That  language  is  varied  in  section  8,  and 
the  language  there  is, ''  required  for  actual 
occupation  for  the  purposes  of  the  charity." 
That  variance  of  language  does  not,  I  think, 
indicate  any  difference  of  intention.  "  The 
charitable  uses''  in  section  7  and  '*the 
purposes  of  the  charity  "  in  section  8 
mean  the  same  thing.  What  is  the 
charitable  disposition  which  the  testator 
has  directed)  Here  the  charitable  dis- 
position is  one  to  provide  dwellings  &r 
the  poor  at  reduced  rents.  That  that  is 
a  good  charitable  trust  is  not  disputed  at 
all.  It  appears  to  me  that  under  those 
circumstances  the  disposition  is  good. 

I  ought  perhaps  to  add  a  word  on  the 
Working  Classes  Dwellings  Act,  1890, 
which  has  been  referred  to.  If  I  am  right 
in  the  view  I  have  taken  of  the  Act  (^ 
1891  it  seems  to  me  nothing  arises  on  the 
Act  of  1890  at  all.  But  in  any  case  I 
should  have  thought  that  that  was  not  an 
Act  which  had  any  bearing  on  this  par- 
tictdar  case,  because  the  Act  of  1890  is 
not  an  Act  dealing  with  charity  matters 
at  all.  It  is  an  Act  providing  for  the 
erection  of  dwellings  for  the  working 
classes.  Now  the  poor  need  not  neces- 
sarily be  poor  of  the  class  known  as  the 
working  class,  and  many  of  the  working 
class,  as  we  know,  are  not  poor.  It  seems 
to  me  that  that  Act  was  dealing  with  a 
different  subject-matter  altogether.  Mj 
decision  is  based  wholly  on  the  Act  of 
1891. 

I  therefore  declare  that  the  gift  of  the 
residuary  estate  is  valid.  The  costs  of  all 
parties  as  between  solicitor  and  client  will 
be  paid  out  of  the  fund. 

Solicitors— Bonth,  Staoey  &  Castle,  for  plain- 
tiffs ;  Solicitor  to  the  Treasniy,  for  Crown ; 
Lamb,  Son  &  Pranoe  and  Barley  &  Comber, 
land,  for  various  defendants. 

[Reported  hy  W.  Ivimey  Owfc  -*?•* 
Barriiter'at'Lanf. 
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CoZENS-HaBBT,   J.  C  GUTTON    AKD    BOSEN- 
1901.  <        BEBO'S      CONTBACT, 

July  11,  24.        (.     In  re. 

WiU—Constructwn^DevUe  of  ''Real 
€siate"  —  Leasehold  Interest  —  ''Contrary 
intention  ''—WiUs  Act,  1837  (1  Vict.  c.  26), 
».  26. 

A  testator  tcho  was  possessed  of  the 
fes-simpU  in  certain  freehold  property 
subject  to  a  term  of  yeairsy  and  was  also 
poemssed  of  a  sub-Uasehold  interest  in  the 
said  term  of  years  less  by  two  days  than 
the  original  term, "  gave  and  devis^  cUl  his 
real  estate  whether  in  possession^  reversion, 
or  remainder"  to  a  certain  devisee.  He 
also  *'  gave  and  bequeathed  all  his  lease- 
hold estate  "  {except  a  certain  house  therein- 
before specificaUy  bequeathed)  to  his  execu- 
tors. At  the  date  of  his  will,  the  fee- 
simple  in  remainder  and  the  sub-leasehold 
interest  in  the  property  in  question  had 
been  enjoyed  and  dealt  with  by  the  testator 
and  his  predecessor  in  title  for  more  than 
twenty  years  as  a  single  freehold  estate  in 
possession : — Held,  that  although  the  sub- 
leasehold  interest  did  not  pass  under  the 
devise  of  "  real  estate  "  by  virtue  of  section 
26  of  the  Wills  Act,  1837,  yet  that,  having 
regard  to  the  whole  of  the  surrounding  cir- 
cumstances, it  passed  wnder  the  devise  on  the 
true  construction  of  the  wiU. 

Adjourned  sammons. 

By  an  indenture  of  lease  dated  No- 
vember 16,  1820,  certain  freehold  pro- 
perty situated  in  Ellen  Street,  in  the 
parish  of  St.  George-in-the-East,  in  the 
county  of  London,  was  demised  by  John 
Furze  to  John  Saunders  for  a  term  of 
ninety-nine  years  from  December  25, 1820. 

By  an  indenture  of  mortgage  dated 
December  9,  1823,  the  leasehold  interest 
created  by  the  aforesaid  indenture  of 
lease  was  mortgaged  by  the  said  John 
Saunders  to  John  Gibbins  for  the  whole 
term  therein  less  the  last  two  days  thereof 
by  way  of  sub-demise. 

By  an  indenture  of  sale  dated  May  13, 
1842,  the  sub-leasehold  interest  in  the 
said  premises  created  >  by  the  said  inden- 
ture of  mortgage  of  December  9,  1823, 
was  conveyed  by  John  Gibbins  to 
Matthew  John  Rippingham  free  from 
all  equity  of  redemption  in  the  same. 


By  an  indenture  of  sale  dated 
August  25,  1848,  the  fee-simple  in  the 
said  property,  subject  to  the  aforesaid 
leasehold  interest  created  by  the  inden- 
ture of  lease  of  November  16,  1820,  was 
conveyed  by  the  said  John  Furze  to  the 
said  Matthew  John  Bippingham. 

By  his  will  dated  February  23,  1865, 
Matthew  John  Bippingham  "gave  and 
devised"  the  said  property  to  WiUiam 
Bobert  Boberts,  his  heirs  and  assigns,  for 
ever,  subject  to  the  intervention  of  two 
life  estates,  both  of  which  had  since  deter- 
mined. 

It  had  never  been  disputed  that  the 
sub-leasehold  interest  in  the  property  in 
question  created  by  the  indenture  of 
mortgage  of  December  9,  1823,  had  duly 
passed  to  William  Bobert  Boberts  under 
the  above  devise. 

The  said  Matthew  John  Bippingham 
died  on  May  1,  1865,  and  his  will  was 
proved  in  due  course. 

By  his  will  dated  MarcK  15, 1871,  the 
said  William  Bobert  Boberts  disposed  of 
his  freehold  and  leasehold  property  in  the 
following  terms : 

"  I  give  and  devise  all  my  real  estate 
whether  in  possession  reversion  or  re- 
mainder unto  my  friend,  William  Guyton 
....  his  heirs  and  assigns  ....  I  give 
and  bequeath  my  leasehold  house.  No. 
339,  Walworth  Boad  ....  unto  .... 
Jane  Green  ....  I  give  and  bequeath 
all  my  leasehold  estate  (except  the  house 
hereinbefore  specifically  bequeathed  to 
the  said  Jane  Green)  to  my  executors 
hereinafter  named.  .  .  ."  By  a  codicil  to 
his  said  will  dated  November  25,  1871, 
the  testator  made  {inter  alia)  the  following 
further  specific  disposition  :  "  I  also  give 
to  the  said  Jane  Green,  her  heirs  and 
assigns,  all  my  interest  in  two  freehold 
cottages  at  the  back  of  the  Mile  End 
Boad.  .  .  ." 

William  Bobert  Boberts  died  on 
March  30,  1872,  and  his  said  will  and 
codicil  were  duly  proved  by  the  executors 
therein  named. 

By  his  will  dated  February  2,  1881, 
the  said  William  Guyton  devised  all  his 
freehold  estate  to  his  trustees,  upon  trust 
{inter  alia)  to  sell  the  same  by  public 
auction  or  private  contract;  and  the 
testator    further  directed  that  his  said 


Digitized  by 


Google 


752 


CHANCERY  DIVISION. 


[1901 


GUYTON   AND   RoSBNBEttO's   CONTRACT, 

trastees  should  realise  his  residuary  per- 
sonal estate. 

By  an  agreement  dated  August  29, 
1900,  the  trustees  of  the  will  of  William 
Guyton  entered  into  a  contract  with 
Michael  Rosenberg  for  the  sale  to  him 
(inter  alia)  of  the  freehold  property  in 
Ellen  Street  already  mentioned.  A  con- 
dition of  such  contract  was  as  follows : 
**  The  title  shall  commence  with  a  con- 
veyance dated  August  25,  1848,  whereby 
a  predecessor  of  the  deceased  acquired 
the  freehold  subject  to  a  lease  dated 
November  16,  1820,  for  a  term  of  99 
years  from  December  25,  1820.  .  .  . 
Such  predecessor  had  previously  acquired 
the  said  lease  from  a  mortgagee  by 
demise,  and  no  objection  shall  be  taken 
on  the  ground  that  the  last  few  days  of 
the  said  term  may  be  outstanding."  An 
abstract  of  the  title  to  the  property  in 
question  was  duly  furnished  to  the  pur- 
chaser; and  the  latter  objected  that  no 
title  whatever  was  shewn  in  the  vendors 
to  the  sub-leasehold  interest  created  by 
the  mortgage  of  December  9,  1823,  inas- 
much as  such  interest  had  not  passed  to 
William  Guyton  under  the  devise  to  him 
of  "real  estate"  in  the  will  of  William 
Robert  Roberts. 

The  present  vendor  and  purchaser 
summons  was  accordingly  taken  out  by 
the  purchaser  for  the  determination  of  the 
point  in  question. 

J,  M,  SUmef  for  the  purchaser. — The 
sub-leasehold  interest  created  by  the 
mortgage  of  December  9,  1823,  did  not 
pass  under  the  gift  of  "real  estate  "in 
the  will  of  W.  R.  Roberts,  and  section  26  ^ 
of  the  Wills  Act,  1837,  has  no  applica- 

(1)  Wills  Act,  1837,  8.  26 :  "...  a  devise 
of  the  land  of  the  testator,  or  of  the  land  of 
■the  testator  in  any  plaoe  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  other- 
wise described  in  a  general  manner,  and  any 
other  general  devise  which  would  describe  a 
customary,  copyhold,  or  leasehold  estate  if 
the  testator  had  no  freehold  estate  which 
could  be  described  by  it,  shali  be  construed  to 
include  the  customaxy,  copyhold,  and  lease- 
hold estates  of  the  testator,  or  his  customary, 
copyhold,  and  leasehold  estates,  or  any  of 
them,  to  which  such  description  shall  extend, 
aa  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the 
will." 


In  re. 

tion  whatever — Butler  v.  Butler  [l884).* 
To  the  same  effect  are  the  dicta  of  Lord 
Langdale  in  WUson  v.  Eden  [i84Sl.^  That 
case  came,  in  its  later  stages,  before  both 
the  Court  of   Queen's   Bench    and    the 
Court  of  Exchequer,   but  these  dicta  of 
Lord  Langdale  were  left  untouched,  as  is 
pointed  out  by  Chitty,  J.,  in  Butler  v. 
Butler.^     Davison,  In  re;    ChreennM  v. 
Davison  [i888],^  shews  that  there  is  some 
slight  divergence  of  opinion  on  the  main 
point ;  and  North,  J.,  apparently  thought 
that  Chitty,  J.,  meant  to  imply  in  Butler 
V.  BuHtr^  by  what  he  said  about  Moem 
V.  White  [1876],*  that  the   phrase  "real 
estate"  might  possibly  pass  leaseholds. 
This,  however,  is  a  misconception,  and  all 
that  Chitty,  J.,  thought  with  reference 
to  MooM  V.  While  *  was  that  the  gift  in 
that  case  was  not,  in  substance,  a  general 
gift  of  '^  real  estate  "  at  all  as  such,  but  a 
gift  in  substance  of  real  estate  described 
with  reference  to  locality. 

Moreover,  even  if  section  26  ^  had  any 
application  at  all,  there  is  here  a  clear 
contrary  intention.  If  this  devise  of 
*'  real  estate  "  is  to  include  this  particular 
leasehold  by  virtue  of  the  section,  it  ought 
logically  to  include  all  the  leaseholds^ 
which  would  be  absurd. 

A,  F.  FetersoUy  for  the  vendors.— In 
Davison^  In  re;  Greenwell  ▼.  Damson,^ 
the  words  ^'  real  estate  "  were  held  to  pass 
leaseholds  under  section  26.'  Apart,  how- 
ever, from  section  26,'  we  have  herea  direct 
gift  of  this  sub-leasehold  interest  on  th» 
true  construction  of  the  will — VaUana  t. 
VaUanoe  ri863],<^  Mathews  v.  MathsM 
[1867],7  Moase  V.  White,^  and  Uttermarry 
In  re;  Leeson  v.  Foulis  [18931.* 

J,  M.  StonSf  in  reply. — In  Mcate  v.. 
White  *  the  Court  held  that  there  was  no 
expression  of  contrary  intention.  That  is 
not  the  case  here.  In  Uttermarrj  In  rt; 
Leeson  v.  Foulisj^  the  leaseholds  were 
mixed  up  inextricably  with  the  freeholds 

Cur,  adv.  vuU, 

(2)  64  L.  J.  Ch.  197,  200,  201 ;  28  Ch.  D.  66,. 
74,  76. 

(3)  11  Beav.  237,  262. 

(4)  68  L.  T.  304. 
it>^  8  Ch.  D.  763. 

(6)  2  N.  R.  229. 

(7)  L.  R.  4  Eq.  278. 

(8)  28  L.  J.  N.C.  786 ;  W.  N.  (1893),  168, 
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GUYTON  AND   RoSENBEBG's  CONTRACT, 

Cozens-Hardt,  J.,  after  stating  the 
facts  set  out  above,  continued  as  follows : 
Now  I  think  it  is  clear  that  section  26  * 
of  the  Wills  Act,  1837,  does  not  help  the 
vendors.  I  cannot  hold  that,  under  the 
devise  of  "  all  my  real  estate,"  leaseholds 
a.re  included,  when  I  find  in  the  same  will 
wlh  express  bequest  of  '*  all  my  leasehold 
estate."  This  is  a  "  contrary  intention  " 
appearing  by  the  will.  It  remains,  how- 
ever, to  consider  whether,  under  the  lan- 
guage  of  this  will,  and  having  regard  to 
all  the  surrounding  circumstances,  the 
devise  to  Guyton,  which  must  be  read  as 
a  devise  of  all  my  freehold  property,  did 
not  include  all  the  testator's  interest  in 
this  property,  which  was  his  freehold. 
Upon  the  whole,  I  think  this  is  the  true 
view.  It  seems  to  me  to  be  consistent 
with  the  judgment  of  Vice-Chancellor 
Wood  in  MathitM  v.  MathewsJ  The  tes- 
tator cannot  have  intended  to  split  up 
this  property  into  two  parts,  when  it  had 
for  many  years  been  enjoyed  and  dealt 
'with  as  a  freehold  estate  in  possession. 
The  devise  passed  all  his  interest  in  this 
property,  which  was  his  freehold,  and  not 
merely  his  freehold  interest  in  this  pro- 
perty subject  to  his  leasehold  interest 
therein. 

The  result  is,  that  I  must  declare  that 
the  purchaser's  objection  is  not  well 
founded  ;  and  the  purchaser  must  pay  the 
eoets  of  the  summons. 


Solicitors— Stones,  Morris  k  Stone,  for  pnr- 
cha^r ;  Storey,  Cowland  k,  Hill,  for  vendors. 


In  re. 


[Heyorted  by  J.  E.  MorrU,  Etq.^ 
Barritter-at'Law, 


[IN  THE   HO.USE   OF  LORDS.] 
1900. 


DOVEY  AND  OTHERS  V. 
CORY* 


Nov.  29, 30. 

Dec.  7,  10,  11. 

1901. 

Aug.  1. 

Company  —  Winding-up  —  Director  — 
Misfeasance — Payvae^it  of  Dividend  out 
of  Capital — Reliance  of  Director  on  Officers 
of  Company — Extent  of  Director's  Respon- 
sibilities— Companies  { Winding-up)  Act, 
1890  (53  (S:  54  Vict.  c.  63),  s.  10. 

The  director  of  a  company  is  bound  to 
give  his  attention  to  the  matters  brought 
before  him  at  meetings  of  the  board,  and  to 
exercise  his  judgm.ent  as  a  man  of  business 
upon  them.  In  the  absence  of  ground  for 
suspicion  he  is  entitled  to  rely  upon  t/ie 
judgment^  information,  and  advice  of  the 
officials  of  the  company,  and  is  not  bound 
to  examine  entries  in  the  company*s  books, 
but  is  entitled  to  rely  on  the  examination 
of  those  whose  special  duly  it  is  to  atttnd 
to  such  details. 

It  is  not  the  function  of  any  tribunal  to 
formulate  precise  rules  for  the  guidance  or 
embarrassment  of  business  men  in  the  con- 
duct of  business  affairs^  but  to  deal  unth 
each  particular  case  an  its  own  facts  and 
circumstances. 

A  director  who  attends  meetings,  makes 
enquiries,  is  assured  by  the  officials  that 
provision  has  been  made  for  bad  debts  and 
believes  such  assurances,  and  examines  such 
matters  as  are  brought  before  him  in  the 
ordinary  course  of  business,  cannot  be  made 
Uahle  in  the  liquidation  of  the  company  in 
respect  of  losses  incurred  by  improper  credits 
to  directors  and  customers  or  the  payment 
of  dividends  out  of  capital, 

Semble,  a  company  is  not  at  Uberty  to 
write  off  to  capital  losses  incurred  in  pre- 
vious years,  or  in  any  subsequent  year, 
and,  if  the  receipts  for  tliat  year 
exceed  the  outgoings,  to  pay  dividends  out 
of  such  excess  without  making  up  the 
capital  account,  such  a  procedure  being 
inconsistent  with  the  provisions  of  the 
Companies  Act,  1877. 

Observations  of  the  Court  of  Appeal 
disapproved. 

*  Coram,  The  Lord  Chancellor  (Earl  of  Hals- 
bnry).  Lord  Macnagbten,  Lord  tthand,  Lord 
Davey,  and  Lord  Brampton. 
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,DovET  V.  Cory,  H.L. 

Decmon  of  the  Coust  of  Appeal  {auh 
nom.  National  Bank  of  Wales,  In  re; 
Cory's  Case  (68  L.  J.  Ch.  634;  [1899] 
2  Ch.  629),  affirmed. 

Appeal  from  a  decision  of  the  Court  of 
Appeal  (Lindley,  M.R.,  Sir  F.  II.  Jeune, 
and  Homer,  L.  J.),  which  reversed  a  judg- 
ment of  Wright,  J.  (68  L.  J.  Ch.  634 ; 
[1899]  2  Ch.  629). 

The  appellant  was  the  liquidator  of  the 
National  Bank  of  Wales,  and  the  Metro- 
politan Bank  of  England  and  Wales  had 
purchased  and  taken  over  its  assets  and 
liabilities.  The  respondent,  John  Cory,  was 
for  some  years  a  director  of  the  National 
Bank  of  Wales.  In  the  liquidation  of 
the  latter  a  summons  was  taken  out  to 
render  the  respondent  liable — ^not  to  cre- 
ditors, all  of  whose  claims  had  been  satis- 
fied, but  to  the  contributories — in  respect  of 
alleged  misfeasance — first,  in  paying  divi- 
dends out  of  capital ;  secondly,  in  making 
improper  advances  to  directors ;  and 
thirdly,  in  making  improper  advances  to 
customers  who  were,  or  were  reputed  to 
be,  insolvent;  and  the  summons  asked 
that  the  respondent  should  be  ordered  to 
repay  the  full  amount  of  all  losses  caused 
by  such  acts  of  alleged  misfeasance  with 
interest  and  costs. 

Mr.  Cory  became  a  director  on  Novem- 
ber 23, 1883,  and  resigned  on  December  18, 
1890.  The  summons  asked  that  the  re- 
spondent should  be  deprived  of  the  benefit 
of  the  Trustee  Act,  1888,  and  of  the 
Statutes  of  Limitation,  on  the  ground 
that  the  losses  arose  from  the  respondent's 
wrongful  acts  and  concealment  of  the  true 
state  of  affairs.  The  transactions  com- 
plained of  were  voluminous  and  ranged 
over  a  series  of  years  and  related  to  the 
affairs  not  only  of  the  head  office,  but  of 
the  branches,  which  in  1890  were  thirty- 
three. 

In  February,  1893,  an  agreement  was 
entered  into  between  the  National  Bank 
of  Wales  and  the  Metropolitan,  Birming- 
ham, and  South  Wales  Bank,  now  the 
Metropolitan  Bank  of  England  and  Wales, 
Lim.,  whereby  the  latter  bought  the 
assets  and  goodwill  and  undertook  the 
liabilities  and  contracts  of  the  former,  the 
value  of  the  assets  and  goodwill  being 
taken  at  not  less  than  110,000^.    Volun- 


tary resolutions  were  passed  for  winding 
up  the  National  Bank  of  Wales,  and 
Thomas  Cory,  its  former  chairman,  and 
the  appellant  were  appointed  liquidators. 
Thomas  Cory  subsequently  resigned  and 
the  appellant  becune  sole  liquidator. 
The  alleged  amount  of  improper  pay- 
ments of  dividends  was  52,986^. ;  of  loss 
on  advances  and  credits  to  directors  to 
December  31,  1890,  37,73U  ;  and  of  loss 
on  improper  advances  to  cnstomerB, 
43,087i.  The  whole  of  the  assets  were 
realised  or  valued,  and  the  appellant  Dovey 
alleged  that  after  discharging  the  liabilities 
of  the  National  Bank  of  Wsdes  and  credit- 
ing it  with  the  value  of  its  assets  and 
110,0002.  as  its  goodwill,  there  remained  a 
deficiency  of  assets  amounting  to  84,3922. 
Calls  were  made  of  21.  lOa.  per  share  each 
in  July,  1896,  and  September,  1899. 
Wright,  J.,  ordered  the  respondent  to  pay 
54,7872.,  being  37,000/.  the  aggregate 
amount  of  dividends  paid  to  the  share- 
holders in  1887,  1888,  1889,  and  1890 
(except  a  part  of  the  last  dividend),  and 
as  to  the  balance,  interest  at  5  per  cent, 
on  each  of  the  dividends.  The  leanied 
Judge  held  that  all  these  dividends  were 
in  fact  paid  out  of  capital ;  but  he  declined 
to  make  the  respondent  liable  for  im- 
proper advances  to  directors  or  customers. 
The  Court  of  Appeal  exonerated  the 
respondent  from  liabUity. 
The  liquidator  appealed. 

Sir  R,  T,  Reid,  Q.C,  and  Ingpen,  Q.C. 
{S.  T,  Ewme  with  them),  for  the  appel- 
lant Dovey. — No  moral  obliquity  is  im- 
puted to  the  respondent,  but  he  was 
guilty  of  great  and  culpable  negligence 
for  which  he  should  be  held  responsible. 
In  no  year  from  1884  to  1890 — except  in 
1886 — was  any  profit  made  available  for 
distribution  among  shareholders.  The 
appearance  of  profit  was  created  by  the 
treatment  of  bad  debts  as  good  assets. 
The  circulating  capital  of  a  business 
should  be  kept  intact,  and  no  dividend 
should  be  declared  for  a  year  without 
deduction  of  loss  incurred  in  a  previous 
year.  Payment  of  dividends  in  this  way 
out  of  capital  constitutes  a  misfeasance, 
for  which  "  a  past  or  present  director  "  is 
made  liable  by  the  Companies  (Winding-up) 
Act,  1890,  s.  10,sub-s.  1 ;  and  the  respon- 
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dent  Cory  ^as  thus  guilty  of  misfeasance,  I^ei 

as  "with  ordinary  care  and  diligence  he  Leu 

must  have  known  that  the  balance-sheets  [i8 
were  a  sham,   and  that  there  was    an         «! 

alarming  and  progressive  diminution  of  pol 
capitaL     He  was  guilty  of  orassa  negli-         /! 

geniia — Overend,  Ounfiey  <k  Co,  v.   Gibb  QX 

[i 872]. '   As  a  director  he  was  in  a  fiduciary  for 

position,  and  ignorance  of  the  state  of  arg 

affairs  is  no  defence  to  a  claim  for  repayment  of 

ofdividends  not  earned  by  profits.    Bloxam  wen 

V.  Metropolitan  Railway  [l868],^  County  as 

Marine  Insurance  Co,^  In  re  ;  Eanoe^a  Case  thci 

[l87o],'  Exchange  Banking  Co,,  In  re ;  to  | 

FlUero/i's  Case    [1882],*   Oxford    Benefit  wit 

Building  and  Investment  Society,  In  re  pni 

[l886],^  Leeds  Estate  Building  and  Invest-  Co 

ment  Co,  v.   Shepherd  [l887],^  Vemer  v.  wh 

General  and  Commerdai  Iwoestment  Trust  wai 

[1894],^  and  Wilmer  v.  M'Namara  <Cr  Co,  thd 

[1895]^  fuUy  establish  these  propositions  boi 

and  the  liability  of  a  past  or  present  th<! 

director  for  losses  sustained  in  consequence  thi  1 

of  neglect  of  duty  and  of  ordinary  busi-  an 

ness  precautions.     Denham  tk  Co,,  In  re  tici 

[1883],^  is  distinguishable.  by 

The  respondent  is  also  liable  in  respect  be 

of  improper  advances,   debts,  and   over-  mc 

drawn  accounts  of  customers,  which  he  ge 
ought  to  have  prevented.   Especially  is  he  I 

responsible  for  advances  made  to  directors  toi 

without  security,  as  they  were  prohibited  wl 

by  article  98  (E)  of  the  articles  of  associa-  a^  1 

tion.  Directors  are  paid  for  their  presumed  at  I 

business  capacity,  and  are  to  be  treated  as  de 

trustees  of  money  which  is  under  their  lai 

control — Lands    Allotment     Co,,    In    re  Cc\ 

[l894].^^     Korean  the  respondent  claim  lai 

the  advantage  of  any  Statute  of  Idmita-  pa  , 

tions,  as  he  has  been  guilty  of  that  culpa  w] 

l(xta  which  the  legal  maxim  states  to  be  ce 

equivalent  to  fraud.      He  is  not  entitled  lis 

to  the  benefit  of  the  Act  of  1888.  th  1 

[They  also  cited  Ehbw  Vale  Steel,  Iron,  co  1 

and  Coal   Co.,    In    re    [i877],**  Lee    v.  he 

(1)  42  L.  J.  Ch.  67  ;  L.  R.  6  H.L.  480.  j;  '. 

(2)  L.  R.  3  Ch.  337.  ". 

(3)  40  L.  J.  Ch.  277 ;  L.  R.  6  Ch.  104.  *^^  ' 

(4)  62  L.  J.  Ch.  217 ;  21  Ch.  D.  619.  re 

(5)  66  L.  J.  Ch.  98 ;  36  Ch.  D.  502.  rij 

(6)  67  L.  J.  Ch.  46 ;  36  Ch.  D.  787.  w<  1 

(7)  63  L.  J.  Ch.  456;  [1894]  2  Ch.  239. 

(8)  64  L.  J.  Ch.  516;  [1896]  2  Ch.  245. 

(9)  26  Ch.  D.  752. 

(10)  63  L.  J.  Ch.  291 ;  [1894]  1  Ch.  616. 

(11)  46  L.  J.  Ch.  241 ;  4  Ch.  D.  827. 
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as  soon  as  it  was  incurred ;  there  is 
inevitable  delay  in  making  up  the 
accounts,  and  the  lo£S  may  not  be  ascer- 
tained till  long  after  the  year  has  passed. 
The  respondent  acted  as  a  reasonable 
business  man,  and  could  not  be  expected 
to  adhere  to  any  such  counsel  of  per- 
fection, which  could  only  paralyse  busi- 
ness. In  any  view  of  the  facts  the 
respondent  is  protected,  in  respect  of  all 
matters  before  June  14,  1889,  by  the 
Trustee  Act,  1888. 
Ingpen,  Q,C,^  replied. 

The  House  took  time  for  consideration. 

Aug.  1,  1901.  —  The  Lobd  Chan- 
CELLOB  (Eabl  of  Halsbury).  —  In  this 
case  the  liquidator  of  the  National  Bank 
of  Wales  appeals  against  a  judgment  of 
the  Court  of  Appeal,  whereby  Mr.  John 
Cory,  the  respondent,  was  discharged 
from  the  liability  which  Mr.  Justice 
Wright's  judgment  had  imposed  upon 
him  to  pay  37,000^.  for  the  benefit  of  the 
shareholders  of  the  company,  in  respect 
of  dividends  already  distributed,  and  a 
further  sum  for  interest. 

Mr.  John  Cory  was  a  director  of  the 
company,  and  it  is  for  his  supposed  mis- 
conduct in  the  management  of  the  affairs 
of  the  company  that  this  liability  was 
imposed  upon  him.  It  is  alleged  and 
proved  that  certain  losses  have  been  sus- 
tained by  the  company,  and  the  ground 
upon  which  Mr.  John  Cory  is  sought  to 
be  made  liable  is  the  very  short  and  intel- 
ligible ground  that  he  was  a  party  to  false 
and  fraudulent  statements  as  to  the  posi- 
tion of  the  company,  and  had  had  a  share 
in  causing  these  losses.  The  Court  of 
Appeal  have  acquitted  him  of  any  know- 
ledge of  what  was  falsely  stated,  and 
counsel  for  the  appellant  Dovey,  in  open- 
ing this  appeal,  stated  that  he  did  not 
intend,  in  arguing  for  Mr.  John  Cory's 
liability,  to  impute  to  him  any  moral 
obliquity.  Now,  there  is  no  doubt  that 
there  were  balance-sheets  laid  before 
meetings  of  shareholders  which,  to  use 
the  language  of  the  articles  of  association, 
were  not  proper  and  which  did  not  truly 
report  as  to  the  state  and  condition  of  the 
company,  and  did  not  comply  with  the 
requirements  of  the  articles  in  question 


in  respect  of  the  particular  sum  which  the 
directors  recommended  as  dividend,  that 
it  should  be  paid  out  of  the  profits,  but  a 
greater  sum  was  paid  out  as  dividend 
than  would  have  been  paid  if  certain 
things  had  been  taken  into  consideration^ 
and  therefore  larger  than  should  have 
been  paid. 

A  great  part  of  the  judgment,  both  of 
Mr.  Justice  Wright  and  of  the  Court  of 
Appeal,  is  occupied  by  discussing  matters 
which  are  not  now  before  your  Lordships 
as  matters  in  debate.  It  is  now  admitted 
that  Mr.  John  Cory  ceased  to  be  a  director 
in  December,  1890. 

I  am  very  clearly  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  is  right 
and  ought  to  be  affirmed ;  but  my  opinion 
is  entirely  based  upon  the  question  of  fact 
that  he  was  guilty  of  no  breach  of  duty 
whatever,  and  for  reasons  which  I  will 
refer  to  hereafter  I  am  very  anxious  not 
to  deal  with  some  reasons  given  for  their 
judgment  by  the  Court  of  Appeal,  which, 
in  the  view  of  the  facts  that  I  take,  do 
not  arise  here ;  and  in  what  I  say  I  desire 
to  be  understood  as  only  dealing  with  the 
facts  of  this  particular  case. 

Now,  in  the  first  instance,  I  will  assume 
that  the  company  has  sustained  loss  by 
the  issue  of  fraudulent  balance-sheets,  by 
the  improper  advance  of  money  to  the 
customers  of  the  bank,  and  that  it  has 
also  sustained  loss  by  the  lending  of 
money  to  directors  without  security. 
With  respect  to  the  defisrult  involving 
liability,  if  Mr.  John  Cory  was  consdous 
of  the  falsehood  it  is  not  necessary  to  go 
any  further.  Like  any  one  else  who  is  a 
party  to  a  false  statement  acted  upon  to 
the  prejudice  of  the  person  to  whom  it  is 
made,  he  would  be  liable  to  the  extent  to 
which  his  fiEilsehood  has  inflicted  loss  on 
his  victims,  but  after  the  admission  that 
has  been  made  it  is  unnecessary  to  pursue 
this  head  of  enquiry ;  he  certainly  could 
not  he  acquitted  of  moral  obliquity  if 
party  to  a  fraudulent  statement.  But  it 
is  said  he  has  so  grossly  neglected  his 
duty  as  a  director  that,  though  he  may 
not  have  known  the  true  state  of  the 
facts,  he  ought  to  have  known  them,  and 
his  breach  of  duty  in  that  respect  renders 
him  liable.  In  order  to  see  how  far  this 
obligation  is  made  out  it  is  necessary  to 
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consider  what  the  business  of  the  company 
was,  and  what  was  the  position  of  Mr. 
John  Cory  in  relation  to  it. 

I  think  it  is  idle  to  talk  in  general 
terms  of  the  duty  of  a  director  to  look 
after  the  concerns  of  the  company  of 
which  he  is  one  of  the  managers  without 
seeing  what  in  the  ordinary  course  of  busi- 
ness he  ought  to  do  or  to  have  done. 
Kow  there  are  some  things  which,  of 
course,  must  be,  or  at  all  events  ought  to 
be,  apparent  to  any  one  responsible  for 
the  conduct  of  a  commercial  business,  and 
that  observation  applies  to  the  business 
of  which  we  are  speaking — namely,  a 
banking  business— but  I  do  not  under- 
stand that  any  one  has  suggested  that 
there  was  neglect  or  default  by  reason  of 
the  absence  of  some  system  under  which, 
if  honestly  carried  out,  the  interests  of  the 
bank  would  have  been  in  that  respect 
secured. 

It  is  admitted  that  the  company's  prin- 
cipal bank  and  its  head  office  were  at 
Cardiff,  where  the  directors  met  and  the 
general  manager  was  in  daily  attendance. 
The  company  had  also  many  branch  banks 
each  with  its  own  manager.  The  course 
of  business  was  this :  Each  branch 
manager  sent  weekly  to  the  head  office 
what  is  called  a  weekly  state — that  is,  an 
account  shewing  how  the  assets  and 
liabilities  of  the  branch  stood,  what 
advances  or  overdrafts  had  been 
made  or  allowed,  and  to  whom,  what 
securities  the  bank  held,  and  other  mat- 
ters. Every  quarter  each  branch  manager 
made  a  more  formal  return  to  the  head 
office  shewing  the  position  of  the  branch 
and  the  business  done  during  the  past 
quarter.  It  was  the  duty  of  the  general 
manager  to  examine  these  documents, 
and  to  report  to  the  board  anything  dis- 
closed by  them  which  required  their 
attention.  The  weekly  states  or  quarterly 
returns  were  in  the  board  room  for  refer- 
ence in  case  of  need,  but  unless  attention 
was  called  to  them  the  directors  did  not 
think  it  necessary  to  examine  them.  The 
chairman  of  the  directors  was  Mr.  Thomas 
Cory,  a  brother  of  Mr.  John  Cory.  The 
chairman  and  the  general  manager  (Mr. 
Collins)  visited  each  branch  bank  every 
year;  and  in  addition,  two  skilled  in- 
spectors frequently  went  round  and  in- 


spected the  accounts  and  reported  to  the 
general  manager.  The  accounts  of  the 
branch  banks  appear,  however,  not  to  have 
been  separately  audited  by  professional 
accountants.  The  auditors  employed  to 
examine  the  company's  accounts,  and  to 
certify  the  annual  balance-sheets  and 
accounts  laid  before  the  shareholders  only 
saw  the  head-office  books  and  the  re- 
turns from  the  branch  offices  certified  by 
their  respective  managers  to  the  head 
office.  These  certified  returns  formed 
part  of  the  weekly  states,  but  omitted 
much  that  they  contained.  The  minutes 
of  the  directors'  meetings  shew  that, 
speaking  generally,  they  attended  with 
reasonable  regularity  and  transacted  a 
large  amount  of  business.  No  director, 
unless  it  was  the  chairman,  attended  to 
any  details  not  brought  before  the  board 
either  by  the  chairman  or  by  the  general 
manager.  Mr.  John  Cory  stated  in  his 
affidavit  the  general  course  of  business  at 
board  meetings,  and  his  cross-examination 
does  not  substantially  differ  from  the 
account  he  there  gives.  But  it  is  sug- 
gested that  Mr.  Cory  is  responsible 
because  this  and  other  portions  of  the 
system  were  not  faithfully  adhered  to. 
And,  indeed,  what  is  really  made  the  test 
of  his  responsibility  is  that  he  did  not 
find  out  what  was  fraudulently  withheld 
from  his  knowledge.  So  the  warning 
letters  of  the  auditor,  which  were  never 
suffered  to  reach  him,  are  suggested  as 
warnings  to  him  which  he  ought  not  to 
have  neglected.  Again,  reliance  is  placed 
by  the  appellant  on  the  insufficient  striking 
out  of  bad  and  doubtful  debts  by  which  the 
amounts  paid  in  dividends  to  himself  and 
other  directors,  as  well  as  shareholders,  are 
by  a  process  of  reasoning  and  calculation 
assumed  to  be  payments  out  of  capital. 
These  things  are  all  assumed  to  have 
been  done  as  though  done  with  know- 
ledge and  intention,  while  at  the  same 
time  the  admission  is  made  that  there 
was  no  evil  mind  or  conscious  fraud. 

Now  I  think  such  things,  if  done  with 
evil  mind  and  intention,  would  be  fraud, 
and  it  comes  back  again  to  the  proposition 
that  the  responsibility  must  be  based 
upon  the  assumption  that  Mr,  Cory  is 
responsible  because  he  did  not  find  out 
the  fraudulent  knaves  by  whoui  he  was 
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Burrounded.  One  was  his  own  brother, 
another  was  the  general  manager,  and 
once  I  arrive  at  the  conclusion  that  there 
were  those  aboat  him  whose  interest  and 
object  was  to  deceive  him,  I  certainly  do 
not  think  that  the  things  which  were 
designedly  concealed  from  him  are  things 
which  ought  to  be  relied  upon  as  matters 
for  which  he  was  responsible.  In  the 
view  I  take,  the  whole  of  the  evidence 
which  is  relevant  and  important  to  the 
question  whether  Mr.  Cory  knowiogly  per- 
mitted the  things  to  be  done  which  were 
done,  becomes  to  my  mind  entirely  im- 
material if  one  is  to  start  with  the 
assumption  that  he  knew  nothing  about 
them. 

Dealing  with  the  several  heads  of 
charge  as  they  have  been  formulated  in 
the  judgment  of  Mr.  Justice  Wright — 
namely,  negligence,  breaches  of  trust  in 
respect  of  advances  made  contrary  to 
the  articles  of  association,  and  payments 
of  dividends  out  of  capital — I  think  each 
and  all  of  them  may  be  disposed  of  by 
the  proposition  that  Mr.  Cory  was  not 
himself  conscious  of  any  one  of  these 
things  being  done,  and  that  unless  he  can 
be  made  responsible  for  not  knowing  these 
things,  and  as  Mr.  Justice  Wright  put  it, 
he  is  to  be  held  thereby  to  have  exhibited 
a  complete  neglect  of  the  duties  he  had 
undertaken,  the  charges  are  not  made  out. 
The  charge  of  neglect  appears  to  rest  on 
the  assertion  that  Mr.  Cory,  like  the 
other  directors,  did  not  attend  to  any 
details  of  business  not  brought  before 
them  by  the  general  manager  or  the 
chairman,  and  the  argument  raises  a 
serious  question  as  to  the  responsibility 
of  all  persons  holding  positions  like  that 
of  directors,  as  to  how  far  they  are 
called  upon  to  distrust  and  be  on  their 
guard  against  the  possibility  of  fraud 
being  committed  by  their  subordinates  of 
every  degree.  It  is  obvious  if  there  is 
such  a  duty  it  must  render  anything  like 
an  intelligent  devolution  of  labour  im- 
possible. Was  Mr.  Cory  to  turn  himself 
into  an  auditor,  a  managing  director,  a 
chfidrman,  and  find  out  whether  auditors 
managing  directors,  and  chairmen  were 
all  alike  deceiving  him  ?  That  the  letters 
of  the  auditors  were  kept  from  him  is 
clear.     That  he   was  assured  that  pro- 


vision  had  been  made  for  bad  debts,  and 
that  he  believed  such  assurances,  is  in- 
volved in  the  admission    that    he    was 
guilty  of  no  moral  fraud;    so   that  it 
comes  to  this — ^that  he  ought   to  have 
discovered  a  network  of  conspiracy   and 
fraud  by  which  he  was  surrounded,  and 
found  out  that  his  own  brother  and  the 
managing  director  (who  have  since  been 
made  criminally  responsible  for  frauds  con- 
nected with  their  respective  offices)  were 
inducing  him  to  make  representations  as  to 
the  prospects  of  the  concern  and  the  divi- 
dends properly  payable  which  have  turned 
out  to  be  improper  and  false.     I  cannot 
think  that  it  can  be  expected  of  a  director 
that  he  should  be  watching   either  the 
inferior  officers  of  the  bank  or  verifying 
the  calculations  of  the  auditors  himself. 
The  business  of  life  could  not  go  on  if 
people  could  not  trust  those  who  are  put 
into  a  position  of  trust  for  the  express 
purpose  of  attending  to  details  of  manage- 
ment.    If  Mr.  Cory  was  deceived  by  his 
own  officers — and  the  theory  of  his  being 
free  from  moral  fraud  assumes  under  the 
circumstances  that  he  was — there  appears 
to  me  to  be  no  case  against  him  at  all. 
The  provision  made  for  bad  debts,  it  is 
well  said,  was  inadequate,  but  those  who 
assux*ed  him  that  it  was  adequate  were 
the  very  persons  who  were  to  attend  to 
that  part  of  the  business — and  so  of  the 
rest.     If  the  state  and  condition  of  the 
bank  were  what  was  represented,  then  no 
one  will  say  that  the  sum  paid  in  divi- 
dends was  excessive.     If  I  assume,  as  I 
do,  that  Mr.  Cory  acted  upon  representa- 
tions made  to  him  which  he  believed,  and 
coming  from    the   officers   of  the   bank, 
to  whom  he  was,  in  my  judgment,  jus- 
tified in  giving  credit,  the  discussion  of 
whether  the  dividends  actuaUy  paid  were 
or  were  not   properly  divisible  has  no 
bearing  on  Mr.  Cory's  liability,  and  I  am 
very  reluctant  to  gi\e  any  opinion  upon  it, 
inasmuch  as  the  question  may  arise  when 
it  may  be  necessary  to  decide  it.   I  depre- 
cate any  premature  judgment. 

I  am,  as  I  have  said,  very  reluctant  to 
enter  into  a  question  which  for  the  reasons 
I  have  given  does  not  arise  here,  and  into 
which  the  Coiut  of  Appeal  has  entered  at 
some  length.  The  only  reason  why  I 
refer  to  it  at  all  is  lest  by  silence  I  should 
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holding,  I  need  not  repeat  them.  As 
regards  the  third  head  of  claim,  the  case 
as  presented  at  the  Bar  has  been  very 
much  narrowed  by  the  admission  of  the 
appellant's  counsel  that  the  respondent 
ceased  to  be  a  director  in  December,  1890, 
and  his  acceptance  of  the  decision  of  the 
Court  of  Appeal  that  the  Statute  of  Limi- 
tations applies  so  as  to  bar  the  recovery 
of  any  sums  paid  away  prior  to  six  years 
before  the  commencement  of  the  proceed- 
ings. The  claim  is  thus  confined  to  the 
three  dividends  paid  in  July,  1889, 
December,  1889,  and  July,  1890. 

I  think  it  appears  from  the  evidence 
that  in  the  balance-sheets  upon  which 
these  dividends  were  recommended  by  the 
directors,  bad  and  irrecoverable  debts 
were  in  fsiCt  included  amongst  the  assets 
of  the  company,  and  that  if  those  debts 
had  been  written  off  (as  they  ought  to 
have  been),  the  balance-sheets  would  not 
have  shewn  any  profit  out  of  which  the 
dividends  could  have  been  paid.  But 
before  proceeding  to  discuss  the  evidence 
upon  which  it  is  sought  to  fix  the  respon- 
dent with  responsibility,  I  will  say  a  few 
words  with  regard  to  the  law  upon  the 
subject  with  a  view  to  ascertain  exactly 
what  it  is  the  appellant  must  establish. 

I  need  only  refer  to  three  cases  which 
seem  to  me  to  contain  the  whole  law  upon 
the  subject.  In  Mercantile  Trending  Co., 
In  re;  Stringer's  Case  [l 869],^®  the  busi- 
ness of  the  company  in  question  was  of 
an  extremely  speculative  and  hazardous 
character,  and  the  directors  had  paid  a 
dividend  on  their  estimated  value  of  assets 
which  were  afterwards  totally  lost.  It 
was  held  that  the  estimate,  having  been 
made  bona  fde^  and  without  any  inten- 
tion to  defraud  anybody,  a  director  could 
not  be  made  liable,  when  the  company 
was  wound  up,  to  replace  the  money.  In 
Ranee' 8  Caae^  Lord  Bomilly  laid  down 
the  principle  which  he  thought  governed 
cases  of  this  description,  thus :  "  When 
an  improper  payment  has  been  made,  if 
it  be  a  mere  error  of  judgment,  it  cannot 
be  recovered  ;  if  it  be  a  fraudulent  pay- 
ment, then  it  can."  The  learned  Judge 
explained  what  he  meant  by  a  fraudulent 
payment :  *'  I  mean  one  where  the  person 
who  makes  it,  or  is  concerned  in  making 
(16)  38  L.  J.  Ch.  698;  L.  R.  4  Ch.  475. 


it,  is  at  the  time  aware  of  the  impropriety 
of  making  it,  but  does  so  in   order  to 
obtain  a  benefit  for  himself" ;  and  he  adds, 
''The  director  may  be  ignorant  of  this 
fact,  but  if  his  ignorance  arises  from  his 
wilfully  shutting  his  eyes  to  the  £wt6 
which  are  before  him  he  is  equally  guilty."* 
I  think  that  this  statement  of  the  law  is 
very  nearly  but  not  quite  accurate.    In 
my  opinion  it  is  not  necessary  that  the 
motive  of  the  improper  payment  should 
be  to  obtain  a  benefit  for  the  director 
himself.     I  also  understand  Lord  Bomillj 
to  include  in  the    expression  "wilfully 
shutting  his  eyes  "  culpable  negligence  or 
reckless  indifference  by  the  director  in 
the    performance    of   his  duties.     Lord 
Romilly  decided  that  case  in  favour  of 
the  director.     The  Court  of  Appeal  took 
a  different  view  of  the  &cts  from  that 
taken  by  Lord  Romilly,  and  held  that 
the  directors  in  the  preparation  of  the  so- 
called  balance-sheet  had  not  followed  the 
directions  in  their  articles  of  assodatioD, 
and  the  balance-sheet  did  not  in  ikct  par- 
port  to  shew  a  profit  out  of  which  a  divi- 
dend could  be  paid.     In  such  a  case  there 
can  be  no  doubt  of  the  liability  of  the 
director  who  took  part  in  the  payment  of 
the    dividend.    The    case   of  the  Leedi 
Estate  d:c,  Co.  v.  Shepherd,^  before  Mr. 
Justice  Stirling,  was  a  case  of  the  same 
description.    The  directors  had  Dot  fol- 
lowed   the    directions  contained  in  the 
articles  of  association.    The  learned  Judge, 
in  the  course  of  his  judgment,  states  the 
law  thus :  *'  It  seems  to  me  that  the  views 
expressed   by  the  learned    Judges  who 
decided  Eanoe^s  Case  ^  are  consistent  with 
the  proposition  that  directors  who  are 
proved  to  have  in  feuct  paid  a  dividend 
out  of  capital  fsAl  to  excuse  themselves  if 
they  have  not  taken  reasonable  care  to 
secure  the  preparation  of  estimates  and 
statements  of  account  such  as  it  was  their 
duty  to  prepare  and  submit  to  the  share- 
holders, and  have  declared  the  dividends 
complained  of  without  having  exercised 
thereon  their  judgment  as  mercantile  men 
on  the  estimates  and  statements  of  aooonnt 
submitted  to  them."  I  agree  in  this  state- 
ment of  the  law,  and  I  do  not  think  it 
inconsistent  with  that  of  Lord  Bomillj, 
properly  understood,  and  subject  to  the 
observation  which  I  have  already  ms^^ 
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which  he  attended,  and  it  is  not  proved 
that  he  did  not  do  so.  But  I  think  he 
was  entitled  to  rely  upon  the  judgment, 
information,  and  advice  of  the  chairman 
and  general  manager,  as  to  whof^e  integrity, 
skill,  and  competence  he  had  no  reason 
for  suspicion.  I  agree  with  what  was 
paid  by  Sir  George  Jessel  in  Wincham 
Shipbuilding  and  Bailer  Co,,  In  re  ; 
Hallmark's  Case  [l878],^^  and  by  Mr. 
Justice  Chitty  in  iJenham  dh  Co,,  In  re? 
that  directors  are  not  bound  to  examine 
entries  in  the  company's  books.  It  was 
the  duty  of  the  general  manager  and 
(possibly)  the  chairman  to  go  carefully 
through  the  returns  from  the  branches, 
and  to  bring  before  the  board  any  matter 
requiring  their  consideration,  but  the  re- 
spondent was  not,  in  my  opinion,  guilty 
of  negligence  in  not  examining  them  for 
himself,  notwithstanding  that  they  were 
laid  on  the  table  of  the  board  for  refer- 
ence. The  case  is  no  doubt  one  of  some 
difficulty,  but  the  appellant  has  not  made 
out  to  my  satisfaction  that  the  respondent 
wilfully,  as  that  term  is  explained  in  the 
cases  I  have  referred  to,  misappropriated 
the  company's  funds  in  payment  of  divi- 
dends. 

What  I  have  said  is  sufficient  for  the 
decision  of  this  appeal.  But  I  desire  to 
express  my  dissent  from  some  propositions 
of  law  which  were  laid  down  in  the  Court 
of  appeal,  and  upon  which  this  House 
thought  it  right  to  hear  the  respondent's 
counsel.  The  learned  Judges  seem  to 
have  thought  that  a  joint-stock  company, 
incorporated  under  the  Companies  Acts, 
may  write  off  to  capital  losses  incurred  in 
previous  years,  and  may  in  any  subsequent 
year,  if  the  receipts  for  that  year  exceed 
the  outgoings,  pay  dividends  out  of  such 
excess  without  making  up  the  capital 
account.  If  this  proposition  be  well 
founded,  it  appears  to  me  a  company 
whose  capital  is  not  represented  by 
available  assets  need  never  trouble  itself 
to  reduce  its  capital,  with  the  leave  of  the 
Court  and  subject  to  the  other  conditions 
imposed  by  the  Act  of  1877,  in  order  to 
enable  itself  to  pay  dividends  out  of 
current  receipts.' 

It  may  be  that  I  have  misapprehended 

(17)  47  L.  J.  Ch.  868 ;  9  Ch.  D.  329. 


the  statement  of  law  intended  to  be  made 
by  learned  Judges  in  the  Coart  of  Appeal. 
I  think  that  is  possible,  because  I  find 
that  in  Vemer  v.  General  and  Commereial 
Investment  Trust ''  Lord  Lindley  says: 
"  Perhaps  the  shortest  way  of  expressing 
the  distinction  which  I  am  endeavouring 
to  explain  is  to  say  that  fixed  capital  may 
be  sunk  and  lost,  and  yet  that  the  excess 
of  current  receipts  over  current  payments 
may  be  divided,  but  that  floating  or 
circulating  capital  must  be  kept  up,  as 
otherwise  it  will  enter  into  and  form  part 
of  such  excess,  in  which  case  to  divide 
such  excess  without  deducting  the  capital 
which  forms  part  of  it  will  be  contraiy  to 
law." 

I  reserve  my  opinion  as  to  the  effect  of 
an  actual  and  ascertained  loss  of  part  of 
the  company's  fixed  capital,  as  in  the  case 
put  by  counsel  for  the  respondent  of  a  loss 
of  a  ship  uninsured.  But,  subject  to  this 
observation,  I  think  that  the  statement 
of  law  in  the  passage  I  have  quoted  is  not 
open  to  objection,  and  it  is  only  because 
the  learned  Judge  appears  to  me  to  have 
departed  from  it  in  his  judgment  in  the 
present  case  that  I  have  troubled  your 
Lordships  with  these  remarks. 

I  agree  that  the  appeal  should  be  dis- 
missed. 

LoBD  Braupton  concurred. 

Appeal  dismissed. 


Solicitors— Riddell  &  Co.,  agents  for  Thomas 
Williams,  Neath,  for  the  appellant  Cory; 
Barton,  Yeates  Sc  Hart,  agents  for  Johnsons, 
Barclay  &  Rogers,  Birmingham,  for  the 
appellants,  the  Metropolitan  Bank  (of  England 
aud  Wales) ;  Michael  Abrahams,  Sons  &  Co^ 
for  the  respondent. 

[Reported  hy  J.  Eyre  Thompson,  E$q^ 
BarritteT'Ot-Lan. 
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under  the  powers  conferred  on  her  by  the 
Settled  Land  Acts,  and  the  proceeds  had 
been  paid  into  Court  and  invested. 

By  an  indenture  dated  February  20, 
1901,  and  duly  enrolled  as  a  disentailing 
assurance,  Lady  Cardigan  and  Lord  Robert 
Bruce  (being  the  Eobert  Thomas  Bruce 
mentioned  in  the  second  codicil),  with  her 
consent  as  protector  of  the  settlement 
made  by  the  will  and  codicil,  purported  to 
grant  the  sum  of  100,000/.  2^  per  cent, 
consolidated  stock  (part  of  the  proceeds  of 
sale  in  Court),  and  the  real  estate  in  the 
purchase  of  which  such  sum  was  liable  to 
be  invested  or  which  it  was  in  equity 
considered  to  be,  in  fee* simple  discharged 
from  all  estates  tail  of  Lord  Robert  Bruce 
and  all  estates  to  take  effect  after  the 
determination  or  in  defeasance  of  such 
estates  to  such  uses  as  Lady  Cardigan 
and  Lord  Robert  Bruce  should  appoint. 

By  an  indenture  of  April  19,  1901, 
Lady  Cardigan  and  Lord  Robert  Bruce 
purported,  under  the  power  contained  in 
the  disentailing  deed,  to  appoint  the  pro- 
perty comprised  therein  to  trustees  upon 
certain  trusts. 

This  was  a  petition  by  Lady  Cardigan, 
mortgagees  of  her  life  estate,  and  the 
trustees  of  the  deed  of  appointment,  for 
payment  out  of  the  appointed  fund. 

With  regard  to  the  trust  for  accumula- 
tion after  Lady  Cardigan's  death,  all  the 
mortgages  save  one  on  the  settled  estates 
had  been  paid  off  with  the  proceeds  of 
^le  made  under  the  Settled  Land  Acts  of 
various  parts  of  the  estates.  There  would 
be  sufficient  funds  remaining  in  Court  to 
iBatisfy  the  remaining  charge.  The  case 
was  argued  on  the  footing  that  the  trusts 
for  accumulation  either  had  ceased  to  take 
effect  or  could  never  arise.  ^ 

Eotoderif  K.C,  and  Cyprian  WilliamSy 
for  Lady  Cardigan  and  trustees  of  the 
deed  of  appointment. — The  effect  of  the 
second  codicil  is  to  give  Lord  Robert  a 

(1)  Note. — It  was  assumed  that,  as  the  trasts 
for  accumulation  had  ceased  to  be  capable  of 
taking  effect  for  the  purpose  of  the  discharge  of 
debts,  they  could  not  be  kept  on  foot  any  longer 
for  the  purpose  of  recouping  the  capital  fund 
oat  of  which  the  debts  were  actually  discbaxged. 
See  Teieart  v.  Lawton  [i874]  (43  L.  J.  Ch.  673  ; 
L.  R.  18  Eq.  490),  and  Norton  v.  Johnstone  [i885] 
C66  L.  J.  Ch  222,  224 ;  30  Ch.  D.  649,  653). 


vested  equitable  estate  tail  in  remainder 
expectant  on  the  determination  of  the 
trusts  for  Lady  Cardigan  for  her  life. 
Upon  the  construction  of  the  will  read 
alone,  George  Thomas  Bruce  took  a  vested 
equitable  estate  tail  in  remainder  expec- 
tant on  the  determination  of  the  afore- 
said trusts  with  a  gift  over  ^'  in  defeas- 
ance of"  that  estate  tail,'  in  case  he 
should  be  dead  at  the  time  indicated  by 
the  word  "  then  "  in  the  will.  There  is 
nothing  in  the  mere  direction  to  the 
trustees  to  convey  to  make  the  estate 
given  by  the  will  to  George  Thomas  con- 
tingent. It  is  well  settled  that,  under  a 
trust  to  convey,  the  equitable  estate  indi- 
cated by  the  direction  vests  immediately. 
There  are  no  words  in  the  will  to  make 
the  estate  given  to  George  Thomas  con- 
tingent. The  Court  leans  in  favour  of 
vesting,  and  will  certainly  not  supply 
words  which  would  make  an  estate  con- 
tingent when  otherwise  it  would  appear 
to  be  vested.  But  even  supposing  that  a 
contingency  is  imported  with  rc^gard  to 
George  Thomas's  estate  by  the  words  used 
in  the  will,  still,  when  the  second  codicil 
is  read  into  the  will,  all  doubt  on  this 
point  is  at  an  end,  for  the  second  codicil 
contains  a  direct  devise  to  Lord  Robert 
in  tail  male  afber  Lady  Cardigan's  death. 
The  effect  of  the  will  and  second  codicil 
together  must  therefore  be  to  give  Lord 
Robert  a  vested  equitable  estate  tail 
simply  expectant  on  the  determination  of 
the  trusts  for  Lady  Cardigan's  benefit. 

As  to  the  subsequent  limitations,  there 
are  no  words  in  the  second  codicil  to  con- 
fer a  gift  to  the  person  who  shall  be  the 
first  heir  male  of  Lord  Robert  in  substi- 
tution for  the  gift  to  the  person  who  shall 

(2)  The  Fines  and  Recoveries  Act.  1833, 
s.  16,  enacts:  *< after  the  Slst  day  of  Decem- 
ber 1833  every  actual  tenant  in  tail,  whether 
in  possession,  remainder,  contingency,  or  otha*- 
wise,  shall  have  fall  power  to  dispose  of  for  an 
estate  in  fee  simple  absolute,  or  for  any  less 
estate,  the  lands  entailed,  as  against  all  persons 
claiming  the  lands  entailed  by  foroe  of  any 
estate  tail  which  shall  be  vested  in  or  might  be 
claimed  by,  or  which  but  for  some  previous 
Act  would  have  been  vested  in  or  might  have 
been  claimed  by,  the  person  making  the  dispo- 
sition, at  the  time  of  his  making  the  same,  and 
also  as  against  all  persons  .  .  .  whose  estates 
are  to  take  effect  after  the  determination  or  in 
defeasance  of  any  such  estate  tail.  .  .  ." 
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Cardigan  t;.  Curzon-Howe. 

teuct  that  upon  one  possible  construction 
of  the  will  the  limitations  now  sought  to 
be  construed  will  not  take  effect  till  after 
Lady  Cardigan's  death,  has  the  Court 
jurisdiction  to  decide  the  question  now  ? 
Secondly,  if  it  has,  are  all  persons  in- 
terested sufficiently  represented,  consider- 
ing, upon  that  possible  construction,  that 
some  of  them  cannot  be  ascertained  till 
Lady  Cardigan's  death  t  In  the  interests 
of  unascertained  persons  the  benefit  of 
the  arguments  advanced  on  behalf  of 
Lord  Cardigan  is  craved. 

Jiotodeny  K,C.,  in  reply. — There  ia  no 
contingency  at  all  attached  to  the  estate 
given  to  George  by  the  will — Stanley  v. 
JStanUy  \\m^'\''  and  Fhipps  v.  Ackers 
[1842].^  He  took  a  vested  equitable 
estate  tail  liable  to  be  defeated  by  a  gifb 
over  on  a  particular  event.  It  is  mon- 
strous, from  a  conveyancer's  point  of 
view,  to  say  that  his  estate  was  contin- 
gent. Nothing  in  the  law  of  real  pro- 
perty postpones  the  vesting.  It  is  im- 
possible to  find  anything  in  the  codicil 
which  makes  the  estate  given  to  Robert 
contingent.  Whatever  may  be  the  mean- 
ing of  the  will,  Hobert  took  under  the 
codicil  a  vested  estate  in  tail  male  with 
remainder  over. 

Cur.  adv.  vuU. 

July  4. — On  the  case  coming  on  for 
judgment,  Byrne,  J.,  said  that,  though  he 
had  prepared  a  judgment,  he  was  not 
satisfied  that  the  time  was  ripe  for  deci- 
sion, and,  if  it  was,  that  all  parties  were 
sufficiently  represented;  and  he  wished 
these  questions  to  be  considered,  and 
directed  the  case  to  come  into  the  list  two 
days  later.  On  its  coming  on  accord- 
ingly, 

Eatoden,  K.C,  submitted  that  the  appli- 
cation was  not  premature,  and  cited 
FusaeU  v.  Dowding[u%AY  in  support  of 
the  view  that  unascertained  persons  were 
represented  by  the  trustees  of  the  will. 

Btrne,  J. — ks  the  petitioners  are 
claiming  immediate  relief  in  the  way  of 

(7)  16  Ves.  491. 

(8)  9  d.  &  F.  683. 

(9)  63  L.  J.  Ch.  924,  926;  27  Ch.  D.  237, 
240 


payment  out  to  them  of  a  fund,  od  the 
ground  that  they  have  derived  through 
the  assignment  of  Lady  Cardigan  and 
Lord  Robert  together  an  absolute  title  to 
the  fund,  I  think  I  have  jurisdiction  to 
decide  now  the  question  of  the  construc- 
tion of  the  limitations  to  take  effect  after 
Lady  Cardigan's  death.  All  unascer- 
tained persons  are,  in  my  opinion,  suffi- 
ciently represented  by  the  trustees  of  the 
will.  But  I  direct  that  the  petittonen 
shall  ascertain  who  is  entitled  under  the 
ultimate  limitation  to  the  testator's  right 
heirs,  and  that  the  person  or  persons  so 
ascertained  be  added  as  respondent,  and 
given  a  fortnight  within  which  to  oome 
in  and  object  to  the  order  which  I  pro- 
pose to  make. 

The  question  arises  in  reference  to  the 
testator's  estates  in  the  counties  of  l^orth- 
ampton,  Leicester,  and  York,  aU  of  which 
were    legally    vested    in    trustees    upon 
certain  trusts.     [His  Lordship  stated  Uie 
trusts  and  limitations  of  the   will  and 
second   codicil,  and  continued :]   It  ap- 
pears   to    me  that  Lord   Robert  Bmce 
is  now  entitled    to   a   veated    equitable 
estate  tail  in  remainder  expectant  upoD 
the  decease  of  Lady  Cardigan.     I  think 
that  this  estate  is  vested,  because  there  is 
a  present  capacity  in  Lord  Robert  to  take, 
although  it  is  uncertain  whether  it  can 
ever  take  effect  in  possession ;  it  is  there- 
fore not  contingent.     The  next  remainder, 
whether  it  be  to  the  first  heir  male  of  the 
body  of  Lord  Robert  in  tail  male  (Geoi]ge 
having  died  without  issue)  or  to  the  £s^ 
of  Cardigan,  is  contingent,  being  depen- 
dent upon  the  death  of  Lord  Robert  in 
the  lifetime  of  Lady  Cardigan,  and  there 
being  no  present  capacity  in  any  person 
to  take,  Lord  Robert  being  alive.    Lord 
Robert,  having  duly  disentailed,  claims 
that  the  assignees  (the  trustees)  of  himseir 
and  Lady  (^irdigan  are  now  absolatdy 
entitled  in  fee-simple  subject  only  to  Lady 
Cardigan's  life  interest.     He  claims  first 
under  a  direct  legal  devise  to  him  in  the 
codicil ;  which,  as  I  understand,  he  says 
supersedes  the  equitable  estates  given  by 
the  will  to  George,  and  to  the  first  heir 
male  of  Qeorge  or  Robert  in  a  certain 
event.     In  my  opinion,  however,  upon  the 
true  construction  of  the  will  and  codicil, 
the  legal  estate  remains  vested  in  the 
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Alexander's  Timber  Co.,  In  re. 

A.  W.  Johanniog  as  joint  managing 
director  of  the  company  for  the  term  of 
five  years. 

2.  The  salary  to  be  paid  to  the  said 
A,  W.  Johanning  shall  be  400/.  per 
annum,  and  one-half  of  the  annual  net 
profits  of  the  company  which  shall  re- 
main after  payment  of  the  fixed  dividends 
of  the  several  classes  of  shares  in  the 
company's  capital  for  the  time  being. 

On  the  same  day  Alexander's  Timber 
Co.  was  registered.  A.  W.  Johanning 
was  one  of  the  signatories  of  the  memor- 
andum of  association. 

The  articles  of  association  contained 
provisions  that  the  company  should  forth- 
with adopt  the  above-mentioned  agree- 
ment, among  others,  and  that  the  directors 
should  forthwith  carry  the  same  into 
effect,  and  that  the  number  of  directors 
should  not  be  less  than  two  or  more 
than  seven;  that  W.  Riley  and  A.  W. 
Johanning  should  be  the  first  directors ; 
and  that  until  otherwise  determined  two 
directors  should  constitute  a  quorum  ;  and 
also  contained  the  following  clauses  : 

"  13.  The  company,  by  its  directors, 
may  make  contracts  with  any  or  either 
of  the  directors  upon  such  terms  as  the 
directors  shall  think  proper,  having  regard 
to  the  interests  of  the  company ;  and  a 
director  shall  not,  by  virtue  of  the  fidu- 
ciary relation  subsisting  between  him  and 
the  company,  be  accountable  for  any  pro6t 
made  by  him  in  respect  of  such  contracts, 
nor  (subject  to  the  following  proviso)  in 
respect  of  any  other  contract,  made  with 
the  company  in  the  profit  of  which  he 
participates,  or  in  which  he  is  otherwise 
interested,  provided  that,  the  fact  of  his 
being  so  interested  therein,  and  the 
nature  of  his  interest  be  fully  and  flEiirly 
disclosed  by  him  or  be  otherwise  known 
by  the  directors." 

**  87.  Each  of  them  the  said  Wm.  Riley 
and  A.  W.  Johanning  shall  be  a  managing 
director  of  the  company  subject  to  the 
terms  of  the  agreement  of  February  27, 
1899." 

Other  clauses  exempted  a  managing 
director  from  retirement  by  rotation,  and 
gave  the  directors  power  to  fix  his  re- 
muneration, subject  to  any  contract  with 
him,  and  to  delegate  to  him  any  of  their 
powers. 


Riley  and  Johanning  met  as  directors 
on  March  11,  1899,  and  passed  a  resola- 
tion  that  the  above-mentioned  agreement 
of  February  27, 1899,  should  be  approved, 
f-igned,  and  sealed.  And  an  agreement 
between  the  company  and  Johanning 
approving  and  adopting  the  said  agree- 
ment, and  declaring  that  it  should  be 
binding  on  Johanning,  was  duly  signed 
and  sealed  accordingly. 

Johanning  and  Riley  acted  as  man- 
aging directors  of  the  company  from 
February  27,  1899,  until  its  winding- 
up. 

On  November  21,  1900,  an  order  was 
made  for  the  compulsory  winding-up  of 
the  company. 

Johanning  claimed  to  prove  for  713^ 
I5«.  6(i.  fees,  salary,  and  expenses  daring 
the  time  he  had  served  as  managing 
director,  against  which  he  set  off  6672. 9<.  3(2. 
paid  on  account,  and  for  1,000/.  damages 
for  breach  of  the  agreement  to  employ 
him  as  managing  director  for  five 
years. 

The  case  was  adjourned  into  Court  and 
came  before  Wright,  J.,  on  May  22. 
Only  the  agreementof  Februaiy  27, 1899, 
was  then  produced,  and  the  Court  dis- 
missed the  claim  for  damages  on  the 
ground  that  there  was  no  written  agree- 
ment binding  on  the  company,  and  part 
performance  did  not  make  any  verbal  con- 
tract binding ;  but  liberty  was  given  to  the 
applicant  to  have  the  case  set  down  lor 
farther  argument  on  this  question  if  he 
desired  it.  In  the  meantime,  the  adoptive 
agreement  was  discovered  and  the  case 
now  came  on  again. 

MarteUi,  for  A.  W.  Johanning.— Now 
that  the  adoptive  agreement  has  been 
found,  Johannings  claim  is  dear.  The 
two  directors  had  full  power  to  bind  the 
company;  and  besides,  this  contract  is 
specially  referred  to  in,  and  adopted  by^ 
the  articles  of  association. 

Gore-Broume,  for  the  official  liquidator. 
— The  agreement  is  not  sufficient  within 
the  Statute  of  Frauds.  There  is  no  date 
fixed  for  the  commencement  of  Johanning's 
services,  and  that  is  a  fisital  objection— 
Marshall  v.  Berridge  [l88l].^ 

(1)  51  L.  J.  Ch.  329 ;  19  Ch.  D.  233. 
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That  was  a  case  of  a  lea^e,  but  the 

ground  of  the  decision  was  that  an  im-  a| 

portant  term  of  the  contract  was  left  out.  ol 

That  applies  here.  Again,  there  is  no  con-  t\ 

sideration.     The  agreement  does  not  bind  I 

Johanning  to  act.  There  is  no  description  a( 

of  what  services  he  is  to  render.     And  bi 

lastly,  it  is  against  natural  equity  that  tl 

Johanning  and  Riley,  as  agents  for  the  si 
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[IN  THB  COUBT  OF  APPEAL.] 
BiGBT,  L.  J.  A 

COLUNS,  L.  J. 


HATES,  In  re ; 

TURNBULL  V.  HATES. 


EOMBB,  L.J. 

1901 
July  8,  9.  Aug.  U 

Will — Construction — Special  Poioer  of 
Appointment — AppoirUment  by  WiU  Dated 
Prior  to  WiU  Creating  Power — PeraonaUy 
—WilU  Act,  1837  (1  Vict.  c.  26),  as.  24 
and  27. 

H.  by  hie  will  gave  ^^  aU  the  residue  of 
the  property  over  which  at  the  time  of  m/y 
death  I  shall  have  a  disposing  power "  to 
trustees  upon  trust  for  sale  and  conversion 
and  investment  J  and  he  directed  his  trustees 
'^  to  pay  the  yearly  income  or  produce 
arising  from  my  trust  estate  "  to  his  wife 
during  her  life  or  widowhood  ;  aiid  in  case 
she  should  marry  again  he  directed  his 
trustees  "  to  pay  to  her  out  of  the  income  of 
my  trust  estate  in  addition  to  the  provision 
made  for  her  by  marriage  settlement  an 
annuity  of  50^.  payable  half  yearly  instead 
of  the  whole  of  such  income^  The  vnll 
contained  furrier  trusts  for  the  beneft  of 
his  children. 

H.^s  father  by  his  wHl  empowered  each 
chUd  of  his  by  wiU  or  codicil  to  appoint  to 
or  in  favour  of  his  or  her  wife  or  husband 
the  whole  or  any  part  of  the  yearly  income 
of  his  or  her  share  in  the  fathers  residuary 
estate  for  Ufe  or  for  way  period  determinable 
on  or  before  death,  a/nd  declared  the  trusts 
of  a  sum  of  4,000/.  by  reference  to  the 
trusts  of  the  residue. 

The  father^s  vnll  was  dated  after  that  of 
the  son,  but  the  fatlier  predeceased  the  son. 
The  son  had  no  power  of  appointmerit  in 
favour  of  his  widow  other  than  that  con- 
tained  in  the  will  of  the  father : — 

Held,  that  the  case  was  not  within  sec- 
tion 2i  or  section  27  of  the  Wills  Act,  1837, 
and  there  was  no  legal  presumption  of  an 
intention  on  the  part  ofUiC  son  to  eocerdse  the 
power  contained  in  the  father^ s  vnll;  and  the 
son's  wiU  could  not  fairly  be  construed  as 
disclosing  an  intention  to  exercise  a  non- 
existent special  power,  supposing  it  were 
possible  to  exercise  such  a  power  by 
anticipation. 

Decision  of  Btbne,  J.  (69  L.  J.  Oh. 
691 ;  [1900]  2  Oh.  332),  affirmed. 


Quere,  whether  it  is  possible  a$  a  matter 
of  law  to  exercise  by  anticipation  a  special 
power  which  has  not  been  created  ujUU 
after  the  alleged  exercise. 

Appeal  firom  a  decision  of  Bjme,  J. 
(reported  69  L.  J.  Ch.  691 ;  [1900]  2  Ch. 
332). 

Henry  Hayes  the  younger,  by  his  will 
dated  December  29, 1884,  ^ler  appointmg 
trustees  and  executors,  and  giving  pecu- 
niary legacies  to  his  wife  and  to  his 
executors,  proceeded  as  follows :  *'  And 
subject  to  the  payment  of  the  said  legacies 
I  give  all  the  residue  of  the  property  over 
which  at  the  time  of  my  death  I  shall 
have  a  disposing  power,  unto  my  trustees, 
upon  trust  in  their  discretion  to  sell  and 
convert  the  same  into  money,  in  such 
manner,  and  upon  such  conditions  as  they 
shall  think  fit,  and  to  invest  the  {wtxieeds  " 
as  therein  mentioned,  with  power  to  vaiy ; 
'*  And  I  empower  my  trustees  to  continue 
the  existing  investments  of  my  estate 
whether  they  shall  be  of  the  descriptioa 
hereinbefore  authorized  or  not,  as  they, 
in  their  absolute  discretion,  shall  think 
fit  j  And  upon  further  trust,  and  I  direct 
my  trustees  to  pay  the  yearly  income  or 
produce  arising  irom  my  trust  estate  unto 
my  said  dear  wife  for  her  life  if  she  shall 
so  long  continue  my  widow,  for  her  own 
use  al^lutely.  But  in  caso  my  said  wife 
shall  marry  again,  then  I  direct  my  trus- 
tees to  pay  to  her  out  of  the  income  of  my 
trust  estate,  in  addition  to  the  provision 
made  for  her  by  marriage  settlement,  an 
annuity  of  50Z.  payable  half  yearly  instead 
of  the  whole  of  such  income."  Then,  after 
a  trust  for  the  maintenance  and  education 
of  his  children,  and  a  trust  for  accumula- 
tion of  unapplied  income,  the  testator 
directed  his  trustees  to  stand  possessed  of 
his  trust  estate  subject  to  the  trusts  afore- 
said upon  trust  for  his  children  as  therein 
mentioned,  with  an  ultimate  gift  over  in 
de&ult  of  children  living  at  his  decease, 
or  of  children  afterwards  attaining  twenty- 
one,  or  marrying  under  that  age. 

The  testator  made  a  codicil  dated 
March  20,  1893,  whereby  he  made  a 
change  in  the  persons  to  be  trustees  and 
executors,  and  in  all  other  respects  con- 
firmed his  will. 
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Hates,  In  re,  App. 

before  the  happening  of  the  event  upon 
which  it  arises — Cave  v.  Cave  [i856p°; 
but  if  a  codicil  had  been  made  after  the 
father's  death  confirming  the  will  it  would 
clearly  have  opei*ated  as  an  execution  of 
the  power — Blackburn^  In  re;  Smiles  v. 
BlaMum  [l889].^^  It  is  really  a  question 
of  intention.  The  son  had  at  his  death 
power  to  appoint  a  life  interest  in  this 
property  to  his  widow,  and  he  has  shewn 
an  intention  to  do  so.  He  refers  to  his 
power — Cowx  v.  Foster,^  Thornton  v. 
Thornton,^  Von  Brockdon^ff  v.  Malcolm 
[1886],^^  S/iarland,  In  re;  Rew^  In  re; 
Eew  V.  WippeU  [1899],^^  Mayhew^  In  re; 
Spencer  v.  Cutbush  [l90lU*  Cotton^  Inre; 
Wood  V.  Cotton  [1888],*^  Milner,  In  re; 
MUner  v.  Bray  [1899],*^  and  Sugden  on 
Powers  (8th  ed.),  p.  262,  par.  5. 

ff.  Terrell,  K,G.,  and  D,  D.  Robertson, 
for  the  infant  son  of  Henry  Hayes  the 
younger,  and  for  the  trustees. — The  de- 
cision of  Byrne,  J.,  was  right.  A  special 
power  of  appointment  is  a  power  in  the 
nature  of  a  trust,  and  cannot  be  exercised 
in  anticipation,  whatever  the  intention  of 
the  donee  may  be.  He  must  wait  till  the 
time  for  its  exercise  arrives,  and  then  he 
must  use  his  discretion — Walker  v.  Arm- 
strong [l856],^7  Compeer  v.  Mantell  [1866],*^ 
Thomas  v.  Jones  [l862],*^  Doyle  v.  Coyle 
[l894],*o  and  Sugden  on  Powers  (8th  ed.), 
p.  901.  Stillman  v.  Weedon  [l848]  ^i  went 
entirely  upon  the  operation  of  sections  24 
and  27  of  the  Wills  Act,  and  Lord  St. 
Leonards  seems  not  to  have  agreed  with 
the  decision — Sugden  on  Powers  (8th  ed.), 
pp.  306,  307,  pars.  48,  49.  He  seems  to 
have  thought  that  a  will  would  not  operate 
as  an  execution  of  a  limited  power  which 
was  not  in  existence  at  all  when  the  will 
was  made. 

The  decisions  in  Cave  v.  Cave"^^  and 


(10)  8DeG.  M.  &G.  131. 

(11)  bd  L.  J.  Ch.  208 ;  43  Ch.  D.  75. 

(12)  56  L.  J.  Ch.  121  ;  30  Ch.  D.  172. 

(13)  68  L.  J.  Ch.  747;  [1899]  2  Ch.  536. 

(14)  Ante,  p.  428;  [1901]  1  Ch.  677. 

(15)  68  L.  J.  Ch.  174;  40  Ch.  D.  41. 

(16)  68  L.  J.  Ch.  265;  [1899]  1  Ch.  663. 

(17)  25  L.  J.  Ch.  402,  407 ;  21  Beav.  284, 305. 

(18)  22  Beav.  223,  229. 

(19)  32  L.  J.  Ch.  139,  140;  1  De  G.  J.  &  S. 
63,  78. 

(20)  [1895]  1  Jr.  Rep.  205. 

(21^  18  L.  J.  Ch.  46    :16  Sim.  26. 


Blaekbum,  Inre;  Smiles  v.  Blackbum,^^ 
are  explicable  on  the  ground  that  a  limited 
power  cannot  be  exercised  in  anticipa- 
tion— FarweU  on  Powers  (2nd  ed.),  p. 
226. 

Mere  republication  of  a  will  by  a  codicil 
after  the  acquisition  of  a  new  power  is  not 
a  sufficient  manifestation  of  an  intention 
to  exercise  the  power  by  the  will — Hope 
V.  Hope  [1854]." 

[Collins,  L.  J. — If  a  man  were  to  say, 
'*  Supposing  that  I  have  power  to  appoint 
a  fund  to  my  wife  at  my  death,  I  exerdse 
it,"  would  that  be  a  good  execution  1] 

IS^o.  It  would  be  an  attempt  to  exercise 
it  in  anticipation. 

Supposing  we  are  wrong  on  that  point, 
there  has  in  this  case  been  no  exercise  of 
the  power.  It  is  a  question  of  intention — 
Milner,  In  re,^^  There  has  been  no  ap- 
pointment here  at  all.  The  gift  was  only 
of  that  over  which  Hayes  (the  son)  had 
a  disposing  power.  The  donee  of  a  special 
power  has  no  power  of  disposing  of  the 
subject-matter;  he  has  only  a  power  of 
selection.  The  disposal  is  under  the  in- 
strument creating  the  power. 

Upjohn,  K,C.,  in  reply. — In  Walker  v. 
Armstrong  ^^  the  power  was  a  general 
power,  and  the  property  was  real  estate. 
Doyle  V.  Coyle  ^°  was  a  decision  upon  the 
Wills  Act,  and  in  both  that  case  and  in 
Cowper  V.  Mantell  ^^  the  property  in 
question  was  the  property  of  the  testator 
at  the  time  when  he  made  his  will,  not 
merely  subject  to  a  power  of  appointment, 
and  he  made  the  settlement  subsequently 
himself.  The  decision  in  Thomas  v,  Jones  ^' 
does  not  help  much,  but  there  is  a  dictum 
to  the  effect  that  a  special  power  is  in  the 
nature  of  a  trust.  That  only  means  that 
the  donee  must  exercise  it  for  the  benefit 
of  the  objects  of  it,  not  his  own  benefit. 
It  is  not  really  a  trust.  If  it  were,  the 
donee  would  be  obliged  to  exercise  it,  and 
if  he  would  not,  the  Court  would.  In 
the  present  case,  and  most  cases,  he  need 
not  do  so  unless  he  wishes — Tophamv. 
Portland  {Duke)  [l869]  ^'  and  Brown  v. 
Higgs  [1803].^* 

There  is  nothing  improbable  in  a  man 

(22;  5  Giflf.  13,  26. 

(23)  39  L.  J.  Ch.  259 ;  L.  R.  6  C*.  40. 
.  (24)  8  Ves.  561,  570. 
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-with  property  looking  forward  to  havibg 
a  fund  to  dispose  of  in  favour  of  his 
wife  and  children,  and  dealing  with 
that. 

[RoMEB,  L.J. — It  seems  to  be  a  ques- 
tion of  intention.  The  effect  of  the  au- 
thorities is  summed  up  in   Theobald  on 

Ur^JJi,  iKi^U  ^A  \    ««    OOQ  ««/1   OOA   1 
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In  the  present  case  the  passage  in  the 
will  of  Henry  Hayes  the  younger,  from 
which  the  intention  to  execute  the  power 
is  to  he  inferred,  if  at  all«  runs  as  follows. 
[His  Lordship  read  the  first  clause  of  the 
will  above  set  out,  and  continued :]  There 
is  nothing  else  in  the  will  which  favours 
the  inference.  On  the  contrary,  there 
are  difficulties  to  be  got  over  in  the  lan- 
guage of  the  other  parts  of  the  will,  if 
they  are  to  be  held  consistent  with  the 
alleged  intention.  We  need  not  repeat 
them,  as  they  are  pointed  out  in  the 
judgment  of  Mr.  Justice  Byrne.  And 
though,  as  is  usual  in  these  cases,  many 
authorities  were  cited  to  shew  that  these 
difficulties  have  severally  been  surmounted 
when  construed  in  other  contexts  in  other 
wills,  the  result  cannot  be  put  higher  than 
as  shewing  that  they  would  not  suffice 
to  defeat  an  otherwise  well-founded  infer- 
ence. Coming  back,  then,  to  the  words 
which  are  said  to  refer  to  the  power  and 
to  shew  an  intention  to  exercise  it,  we 
think  they  cannot  be  £urly  construed  as 
disclosing  an  intention  to  execute  a  non- 
existent special  power;  and,  taking  the 
whole  will  together,  we  think  the  balance 
distinctly  inclines  against  such  an  infer- 
ence. At  all  events,  there  is  no  such 
clear  preponderance  in  £eivour  of  the  in- 
tention as  to  warrant  us  in  differing  from 
the  opinion  of  Mr.  Justice  Byrne.  The 
appeal,  therefore,  fails. 

Appeal  dismissed. 


Solicitors — Bell,  Brodrick  &  Gray,  agents  for 
BachanDan'&  Sons,  Whitby,  for  all  parties. 

[Reported  hy  A.  J.  Hall,  Esq., 
BarrUter-at'Law, 


SILKSTONS       AND       HAIGH 
HOOR  COAL  CO.  V,  EDKT. 


[IN  THE  CHANCERY  DIVISION  AND 

IN  THE  COURT  OF  APPEAL.] 
Btrne,  J. 

1901. 

July  13,  20. 

Right,  L.  J. 

Collins,  L.J. 

ROMER,  L.J. 

July  31. 

CosU—Taacation — Order  to  Tax  Costs 
including  Remuneration  of  Receiver — 
Costs  to  be  Set  off  and  BcUanee  Certified — 
Power  to  make  Separate  Certificate  as  to 
Costs  only — Rules  of  the  Supreme  Courts 
1883,  Order  LXV.  rule  27,  suh-rvle  25. 

An  order  was  made  that  the  T<txing 
Master  should  tax  the  costs  of  the  plaintiffs 
of  the  action,  including  the  costs  and  remu- 
neration of  certain  receivers,  and  should  tax 
the  costs  of  the  defendants  of  certain  motions, 
and  deduct  those  costs  of  the  defendantsfrom 
the  plaintiffs'  costs  and  certify  the  balance, 
and  the  defendants  were  ordered  to  pay  to  the 
plaintiffs  tfie  balance  so  to  be  certified.  The 
Master  certified  that  he  had  taxed  the  plain- 
tiffs costs,  but  had  not  included  the  costs 
and  remuneration  of  the  receivers^  and  had 
taxed  the  defendants'  costs  and  deducted 
the  amount  from  the  amount  of  the  plain- 
tiffs' costs,  and  he  certified  the  balance  due 
to  the  plaintiffs  in  respect  of  their  costs,  not 
including  the  costs  and  remua^eralion  qjfthe 
receivers,  which,  when  asoertainedj  he  pro- 
posed thereafter  to  certify  in  addition  to  the 
said  balance: — Held,  that  the  Taxing 
Master  had  no  power  under  the  order  for 
taxation  to  tax  the  plaintiffs'  costs  of  the 
action  and  the  costs  and  remunenUion  of 
the  receivers  separaiely. 

Per  Byrne,  J. — A  Taxing  Masier  has 
in  a  proper  case  power  to  make  a  separate 
certificate,  but  he  cannot  do  so  unthout 
special  directions  under  a  judgment  direct- 
ing a  particular  balance  to  be  certified  and 
paid. 

Appeal  from  a  decision  of  Byrne,  J. 

By  an  order  made  on  November  8, 
1899,  upon  the  trial  of  the  action,  the 
Judge  (Stirling,  J.),  after  dealing  with  the 
merits  of  the  case,  ordered  that  it  be  re- 
ferred to  the  Taxing  Master  to  tax  the 
costs  of  the  plaintiffs  of  the  action  up  to 
and  including  that  judgment,  including 


Digitized  by 


Google 


Vor^  70.]                                           CHANCERY  I 
SiLKSTONE  AND   HaIQH   MoOR  CoAL   Co.   1 

tlie    costs  and  remuneration  of  certain  c 

receivers  and  managers  appointed  in  the  li 

action,  and  the  costs  of  taking  and  tran-  ji 

scribing  a  shorthand  note  of  a  judgment  a 

delivered  on  March  21,  1899,  and  discus-  fi 

sion   on  minutes  on  March  28  and  29,  n 

1899,  hut  not  including  the  costs  of  the  it 

respective    motions    hy   the    defendants  n 
J.    JSdey  and  the  Silkstone   and  Haigh 
Moor  Collieries,  Lim.,  to  vary  minutes. 

A y     M. J J    J.»__x«i."l-___^ J      i^  1 
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certificates  he  is  not  at  liberty  to  issue 
two  certificates. 

I  have  no  doubt  that  the  Taxing  Master 
has,  in  a  proper  case,  a  right  to  make  a 
separate  certificate.     The  point  in  this 
case  is  whether  he  can  make  two  certifi- 
cates on  a  judgment  framed  in  this  manner, 
pointing  to  one  balance  to  be  found  and 
certified,   which  balance  is  to  be  paid. 
The  old  practice  is  referred  to  and  the 
history  of  it  given  in  DanielTs  Chancery 
Practice,    I  am    quoting  from  the  5th 
edition,  page  1307  :  "  Originally,  all  refer- 
ences for  the  taxation  of  costs  were  made 
to  the  Masters  in  Ordinary  :  who  used  to 
be  attended  for  that  purpose  by  the  Clerks 
in  Court  of  all  parties.     In  consequence, 
however,  of  the  multiplicity  of  business  in 
the  Masters'  offices,  it  gradually  became 
the  practice  to  leave  all  the  details  of  the 
taxation  to  the  Clerks  in  Court,  and  only 
to  call  upon  the  Master  to  decide  any 
question  of  principle  that  happened  to 
arise.     Upon  the  abolition  of  the  office  of 
Six  Clerks,  new  officers,  called  Taxing 
Masters,  were  appointed  for  this  particular 
duty :  who  perform  all  the  duties  before 
that  time  performed  by  the  Masters  in 
Ordinary  in  relation  to  the  Taxation  of 
costs;  and  have,  in  respect  thereof,   all 
the  powers  and  authorities  formerly  vested 
in  the  Master  in  Ordinary,  to  administer 
oaths  :  examine  witnesses  and  parties  : 
order  the  production   and  inspection  of 
books,  papers,  and  documents :   proceed 
de  die  in  diem :  make  separate  reports  and 
certificates:  require    that  any  party  be 
represented  by  a  separate  Solicitor :  and 
direct  and  adopt  all  such  other  proceed- 
ings as  might  formerly  be  directed  and 
adopted  by  the  Masters  in  Ordinary,  on 
references  for  the  Taxation  of  costs,  and 
taking  accounts  of  what  is  due  in  respect 
of  such  costs,  and  such  other  accounts 
connected  therewith  as  may  be  directed 
by  the  Court."     I  need  only  just  refer  to 
the  General  Orders  of  1828.     I  refer  to 
the  70th  of  them  to  shew  that  the  old 
Masters  in  ordinary  had  power  to  make  a 
separate  report  or  reports  :  **  In  all  matters 
referred  to  him,  the  Master  shall  be  at 
liberty,  ...  to  make  a  separate  Report 
or  Keports,  from  time  to  time,  as  to  him 
shall  seem  expedient;  the  costs  of  such 
separate  reports  to  be  in  the  discretion  of 


the  Court."  The  71st  refers  to  this  case : 
"  Where  a  Master  shall  make  a  separate 
report  of  debts  or  legacies,  there  the 
Master  shall  be  at  liberty  to  make  such 
certificate  as  he  thinks  fit  with  respect  to 
the  state  of  the  assets."  Then  under 
Order  IX.  of  the  Orders  of  1842  it  is  pro- 
vided that  the  Taxing  Master  shall  per- 
form all  such  duties  as  were  formerlj 
referred  to  or  performed  by  the  Masters 
in  Ordinary  in  relation  to  the  taxation  of 
costs ;  and  shall  in  respect  thereof  have 
all  such  powers  and  authorities  as  were 
formerly  vested  in  the  Masters  in  Ordi- 
nary, and,  amongst  other  things,  to  make 
separate  reports  and  certificates. 

As  I  have  said,  I  have  no  doubt  what- 
ever as  to  the  power  to  make  separate 
certificates  in  proper  cases.  To  give  an 
illustration,  not  at  all  intending  it  as  an 
exclusive  example,  of  a  case  where  I  think 
a  Taxing  Master  could  clearly  make  & 
separate  certificate :  Suppose  a  plaintiff 
brought  an  action  against  two  defendants, 
and  at  the  trial  the  action  is  dismissed  as 
against  one  defendant  with  costs,  but  the 
plaintiff  succeeds  against  the  other  defen- 
dant and  an  order  is  made  for  that  other 
defendant  to  pay  the  plaintiff  his  costs. 
I  see  not  the  slight/est  objection  to  an 
order  directing  taxation  and  payment  of 
those  costs  and  to  a  separate  certificate 
being  issued  directly  one  of  those  sets  of 
costs  is  ascertained.  That  is  to  say,  if  the 
costs  that  the  plaintiff  has  to  pay  to  the 
defendant  A  be  first  ascertained,  I  see  no 
reason  why  a  separate  certificate  should 
not  be  given.  But  that  is  quite  different 
from  a  case  like  the  present,  where  the 
certificate  is  not  in  obedience  to  the  exi- 
gency of  the  judgment,  and  where  it  clearly 
does  affect  the  interests  of  the  defendants. 
I  am  far  from  saying  that  it  may  not  be 
judicious  to  have  a  rule  pointing  to  this 
very  matter,  but  it  is  dear  that  it  never 
has  been,  nor  is  it  suggested  by  anybody 
— and  I  have  enquired  with  reference  to  the 
practice  in  the  Taxing  Master's  office— -that 
it  ever  has  been  the  practice,  to  make  a 
separate  certificate  without  a  special  direc- 
tion for  the  purpose  where  the  judgment 
directs  a  particular  balance  to  be  certified. 

I  may  mention,  because  it  has  some 
little  bearing  on  the  matter,  that  quite 
recently,  on  July  4,  1901,  a  new  nile 
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LOrder  LII.  rule  26]  has  been  published  1 

(36  L.  J.  N.C.  p.  368 ;  W.  N.  [1901]  p.  236)  i 

providing  for  an  interim  certificate :   "  If,  i 
during  the  taxation  of  any  bill  of  costs 

or  the  taking  of  any  account  between  1 

iark1-in.ifnr  anA    nliftnf..  if.  sVin^ll  AnnAflr  fn  fViA  i 
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like  the  present  embodies  no  result  at  all. 
A  taxation  is  to  go  on  without  interrup- 
tion until  completed,  and  cannot  be  split 
up — Rules  of  the  Supreme  Ck>urt,  1883, 
Order  LXY.  rule  19  (e).  If  the  appel- 
lants are  right,  the  Master  might  have 
certified  the  costs  of  the  shorthand  notes 
only,  or  he  might  even  have  certi- 
fied for  each  page  of  the  bill  of  costs. 
When  the  taxation  is  completed  the 
Master  signs  the  bill ;  and  if  it  is  intended 
to  enforce  payment  of  the  costs  by  any 
further  proceedings,  or  evidence  of  the 
amount  is  required,  the  items  are  added 
up  and  the  result  of  the  taxation  ascer- 
tained, and  a  certificate  of  the  taxation 
must  be  obtained  from  the  Master  and 
filed  —  2  DanidCB  Chancy  Practice 
(6th  ed.),  pp.  1255  and  1256 ;  and  Morgan 
and  Wurtzhurg  on  Costa  (2nd  ed.),  pp.  477 
and  478.  Therefore  the  taxation  must  be 
completed  before  the  certificate  is  made. 
There  is  nothing  in  the  Order  in  the  pre- 
sent case  to  enable  the  Master  to  certify 
a  balance  which  he  was  not  directed  to 
certify.  There  has  been  here  not  a  sepa- 
rate certificate  at  all,  but  an  attempt  to 
make  an  interim  certificate,  which  is  con- 
trary to  the  practice  of  the  Court. 

C,  S,  Crosemany  for  the  defendant  com- 
pany. 

BiGBY,  L.  J. — I  am  of  opinion  that  we 
cannot  make  the  order  that  is  asked  for. 
The  order  of  the  learned  Judge  was  right. 
In  &ct,  he  had  no  choice  but  to  make  the 
order  which  he  did.  It  may  be  desirable 
that  the  Taxing  Masters  should  have  power 
to  make  certificates  such  as  the  one  made 
in  this  case,  but  the  question  is  whether 
they  have  power  to  do  so,  and  I  do  not 
think  that  they  have. 

Collins,  L.J.,  and  Bomeb,  L.J.,  con- 
curred. 

Solicitors— Bell,  Brodrick  k  Gray,  agents  for 
Bodgen  &  Co.,  Sheffield,  for  plaintiffs; 
Clements,  Williams  &  Co.,  and  T.  W.  Hall, 
for  defendants. 

IRi^HfrUd  h/  W,  A.  Q,  Woodt 
and  A,  J,  SaU,  Esq$,, 
Barritteri'Ot'Law, 


^^^j»    •    7powEB,/nre;  8TONB,/nr8; 

July  19,*  25.)  ACWOBTHt^.STOHE. 

Revewue  —  EataU  Duty  —  Inddemo^-^ 
Gefneral  Potoer  of  Appoiniment  by  WiU — 
Exerciee  of  Potoer — Property  Passing  to 
the  Executor ''  <u  such  " — Legal  and  EquU- 
ahle  Assets—Finance  Act,  1894  (57  d:  58 
Vict.  c.  30),  8.  9,  sub-s.  1. 

Property  appointed  under  a  general 
power  of  appointment  by  wiU  does  not  pass 
to  the  executor  ^^ as  such"  within  the 
Finance  Act,  1894,  s.  9,  sub-s.  1,  and  con- 
sequently estate  duiy  is,  in  the  absence  of 
any  direction  to  the  contrary,  payable  out 
of  the  appointed  property  and  not  out  of 
the  residuary  estate  of  the  appointor. 

Treasure,  In  re ;  Wild  v.  Stanham  (69 
L.  J.  Ch.  751;  [1900]  2  Ch.  648),  emd 
Maddock,  In  re  ;  Llewelyn  v.  Wash- 
ington (36  L.  J.  N.C.  307 ;  W.  N.  (1901) 
p.  U^),  followed. 

Moore,  In  re  ;  Moore  v.  Moore  (amte, 
p.  321 ;  [1901]  1  Ch.  601),  dissetOed 
from. 

Hoskin's  Trusts,  In  re  (46  L.  J.  Ch. 
817;  6  Ch.  D.  281),  disoussed. 

James  Stone,  by  his  will  dated  April  17, 
1863,  gave  all  his  real  estate  and  the 
residue  of  his  personal  estate  to  trustees 
upon  trust  for  conversion,  and  after  the 
death  of  his  wife  (which  happened  some 
years  ago)  to  set  apart  a  sum  of  2,0001. 
for  the  benefit  of  his  daughter  Ellen 
Louise  Power,  and  subject  thereto  one- 
half  of  the  capital  of  the  trust  fund  was 
to  be  held  upon  the  trusts  therein  men- 
tioned, and  as  to  the  remaining  half  part 
of  the  capital  of  the  trust  fund,  together 
with  the  said  sum  of  2,000/.,  upon  trust 
to  pay  the  income  thereof  to  Ellen  Louise 
Power  for  her  life,  and  in  the  event  of  her 
having  no  children  (which  event  hap- 
pened) as  to  one  moiety  in  trust  for  such 
persons  for  such  intents  and  generally  in 
such  manner  in  all  respects  as  13Ien 
Louise  Power  should  by  will  appoint,  and 
as  to  the  other  moiety  in  trust  for  such 
persons  being  of  her  blood  and  of  kin  to 
her  as  she  should  by  will  appoint. 

The  testator  died  on  January  4,  1865. 

Ellen  Louise  Power,  by  her  will  dated 
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May  16,  1896,  after  reciting  the  power 
of  appointment  given  to  her  by  the  will 
of  her  father,  appointed  that  one  moiety 
of  the  settled  fund  should  be  held  by  her 
trustees  upon  trust  to  invest  the  same  and 
pay  the  income  thereof  to  her  brother,  the 
defendant  James  Doveton  Stone,  for  his 
life  or  until  the  occurrence  of  any  of  the 
contingencies  therein  mentioned,  and 
after  his  decease  she  directed  her  trustees 
to  stand  possessed  of  the  said  moiety  upon 
trust  to  distribute  the  same  equally  be- 
tween the  children  of  her  said  brother 
who  should  be  living  at  her  death, 
and  as  to  the  remaining  moiety  of  the 
settled  trust  fund  she  appointed  the  same 
equally  between  her  three  cousins  therein 
named,  and  as  to  the  residue  of  her  estate 
real  and  personal  she  devised  and  be- 
queathed two-thirds  thereof  equally  be- 
tween the  three  defendants,  Eugenia 
Power,  Winifred  Power,  and  Kate  Power, 
and  the  remaining  third  equally  between 
the  two  daughter  of  Frances  Unwin,  and 
she  appointed  the  plaintiffs  trustees  and 
executors  of  her  will. 

The  testatrix  died  on  January  31, 1900, 
and  her  executors  paid  the  estate  duty  in 
respect  of  the  moiety  of  the  settled  flind 
over  which  the  testatrix  had  a  general 
power  of  appointment  amounting  to  the 
sum  of  2152.  178.  2d. 

This  was  an  originating  summons  by 
the  executors  asking  for  the  decision  of  the 
Court  upon  the  question  whether  the 
estate  duty  ought  to  be  paid  out  of  the 
appointed  fand  or  out  of  the  residuary 
estate  of  the  testatrix. 

HcrsUyj  for  the  executors  and  trustees. 
— The  question  is  whether  the  estate  duty 
is  payable  out  of  the  appointed  property 
or  out  of  the  residue.  There  are  conflict- 
ing decisions  on  the  point.  In  Trecuiurey 
In  re;  Wild  v.  Stanham  [i900],*  Keke- 
wich,  J.,  decided  that  the  duty  was  pay- 
able out  of  the  appointed  fund.  In 
Moore^  In  re;  Moore  v.  Moore  [i90l],* 
Buckley,  J.,  held  that  the  duty  was  pay- 
able out  of  the  residuary  estate ;  but  in 
Mciddocky  In  re  ;  Llewelyn  v.  Washington 
[i90i],^  Kekewich,  J.,  declined  to  follow 

(1)  69  L.  J.  Ch.  761 ;  [1900]  2  Ch.  648. 

(2)  Ante,  p.  321 ;  [1901]  1  Ch.  601. 

(3)  36  L.  J.  N.C.  307  ;  W.  N.  (1901),  p.  118. 


Moore^  In  re,'  and  adhered  to  his  former 
decision. 

C.  G.  Church^^  for  the  persons  entitled 
under  the  appointment. — ^The  appointed 
property  passes  to  the  executors  ^'as 
such,"  and  the  residuary  estate  of  the  tes- 
tatrix is  liable  for  the  estate  duty — Moore^ 
In  re.*  Where  the  donee  of  a  general  power 
of  appointment,  whether  a  married  woman 
or  any  other  person,  exercises  the  power, 
the  appointed  fund  becomes  assets  for 
pa3nnent  of  the  debts  of  the  appointor  and 
is  receivable  by  the  executors  "  as  such." 
The  executors  take  such  property  virtwte 
officii,  and  not  as  trustees — Hoahin'e 
TruetSy  In  re  [i877].*  In  Treasure,  In 
re^  Kekewich,  J.,  did  not  attempt  to 
distinguish  that  case. 

R.  J.  Parker,  for  the  residuary  legatees. 
— Before  the  passing  of  the  Finance  Act, 
1894,  the  expression  "passing  to  the 
executor  as  such "  had  a  well-defined 
meaning. 

Formerly  it  was  important  to  consider 
whether  the  assets  in  the  hands  of  the 
executors  were  legal  or  equitable.  Legal 
assets  were  assets  that  the  creditor  could 
reach  in  a  Court  of  law ;  equitable  assets 
could  only  be  made  available  in  a  Court 
of  equity.  The  nature  of  the  property 
was  immaterial,  the  test  being  whether  or 
not  it  vested  in  the  executor  "  as  such." 
The  property  in  question  here  is  a  purely 
equitable  asset  which  could  only  be  reached 
in  a  Court  of  equity.  It  does  not  vest  in 
the  executor  virttOe  officii,  but  by  virtue 
of  the  appointment.  The  word  "  execu- 
tor," as  used  in  the  Finance  Act,  1894, 
s.  9,  includes  administrator.  If  the  assets 
are  legal  assets  they  are  available  equally 
by  the  executor  or  administrator  in  a 
Court  of  law.  Where,  however,  the  power 
is  exercised  the  executor  takes  as  a  donee 
under  or  by  virtue  of  the  will,  but  that 
principle  has  never  been  applied  to  ah 
administrator.  Appointed  real  estate  can 
be  made  available  by  the  executor  in  a 
Court  of  equity,  although  it  would  not  vest 
in  him  "  as  executor." 

The  general  rule  as  to  what  are  to  be 
considered  assets  in  the  hands  of  the 
executor  is  laid  down  in  Sheppard^e  Touch- 
stone, p.  496,  which  is  quoted  in  WiUiama 
on  'Executors  (9th  ed.),  p.  1518.  The  test 
(4)  46  L.  J.  Ch.  817 ;  6  Ch.  D.  281. 
3G2 
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whether  assets  are  legal  or  equitable  is 
also  stated  on  p.  1547  of  the  same  work, 
where  the  cases  of  Cook  v.  Gregaon  [i856]  * 
and  Htie  v.  French  [l857]*  are  referred  to. 

Appointed  property  has  always  been 
treated  as  equitable  assets,  and  nothing 
vests  in  the  executor  mrtvJte  officii  except 
legal  assets — AtL-Gen.  v.  Brunning  [l860j^ 
and  Fardo  v.  Bingham  [1868].® 

Since  the  Wills  Act  the  mere  appoint- 
ment of  an  executor  will  not  make  pro- 
perty subject  to  a  general  power  of 
appointment  assets  for  the  payment  of 
debts— i^eivie^*  TruatSy  In  re  [I87l],^  and 
Thureton^  In  re ;  Thurston  v.  Evcma 
[l886].io 

The  property  is  made  assets  by  the 
exercise  of  the  power,  and  where  the 
power  is  exercised  in  favour  of  a  volunteer 
it  must  be  assumed  that  it  was  the  inten- 
tion of  the  donee  that  his  creditors  should 
be  paid.  For  that  purpose  the  executor 
would  be  entitled  to  have  the  fund  handed 
over  to  him,  but  he  must  first  prove  the 
will,  the  probate  being  produced  as  part 
of  the  evidence  of  the  title  of  the  executor. 
That  is  all  that  James,  L.J.,  meant  to 
decide  in  Hoekin'e  TruatSj  In  re,*  in 
which  he  followed  Fhilbrick'a  Settlement^ 
In  re  [l865]." 

There  is  a  distinction  between  absolute 
property  and  a  power.  Where,  there- 
fore, the  power  is  not  exercised  the  pro- 
perty is  not  assets  for  the  payment  of 
debts,  and  the  want  of  execution  will  not 
be  supplied  even  in  favour  of  creditors, 
although  a  defective  execution  would  in 
such  a  case  be  aided — Holmea  v.  GoghiU 

[1806].>« 

In  the  case  of  a  specific  legacy  of  lease- 
holds the  executor  gets  the  leaseholds 
virtvte  officii^  and  his  assent  is  necessary  in 
order  that  the  legacy  should  take  effect ; 
but  where  a  fund  is  appointed  to  the 
executor  he  takes  by  virtue  of  the  ap- 
pointment,  and  not  qua  executor.  Foreign 
assets  do  not  pass  to  the  executor  as  such, 

(6)  26  L.  J.  Ch.  706 ;  3  Drew.  647,  560. 

(6)  26  L.  J.  Ch.  317;  3  Drew.  716. 

(7)  30  L.  J.  Ex.  379,  382;  8  H.L.  C.  243,  258. 

(8)  L.  R.  6  Eq.  485. 

(9)  41  L.  J.  Ch.  97 ;  L.  R.  13  Eq.  163. 

(10)  66  L.  J.  Ch.  564 ;  32  Ch.  D.  508. 

(11)  34  L.  J.  Ch.  368. 

(12)  12  Ves.  206. 


for  the  Ordinary,  by  whom  the  ezecutcnr 
was  formerly  appointed,  had  no  jurisdiction 
over  them. 

The  Stamp  Act,  1815  (55  G^.  3.  c.  184),. 
did  not  deal  expressly  with  property 
subject  to  a  general  power  of  appointment ; 
and  in  consequence  of  FlaU  ▼.  Rovih 
[l84l]»''  affirmed  in  the  House  of  Lords, 
8uh  nam.  Drake  v.  Att.-Gen,  [i843],^^ 
which  decided  that  property  appointed 
under  such  a  power  was  not  subject  to 
probate  duty,  the  Probate  Duty  Act, 
1860  (23  «fe  24  Vict.  c.  15),  was  passed, 
the  effect  of  which  was  to  make  the  pro- 
bate duty  a  charge  on  the  appointed 
property,  but  not  to  pass  to  the  executor 
**  as  such  "  any  property  that  would  not 
have  previously  so  passed.  By  the  Finance 
Act,  1894,  estate  duty  is  substituted  for 
the  earlier  duties,  including  probate  duty; 
and  there  is  nothing  in  the  Act  to  shew 
that  it  was  intended  to  alter  the  incidence 
of  the  duty  or  to  convert  assets,  which 
before  that  Act  were  equitable  assets, 
into  legal  assets  so  as  to  cause  them  to  pass 
to  the  executor  virtute  officii.  Treatwrt^ 
In  rd,^  involves  no  alteration  in  the  inci< 
dence  of  the  duties,  and  is  oonsisteat  with 
the  earlier  cases.  It  was  rightly  decided, 
and  the  estate  duty  here  is  payable  oat 
of  the  appointed  fund. 

C,  G.  Churchy  in  reply. — ^The  Finance 
Act,  1894,  draws  no  distinction  between 
legal  and  equitable  assets ;  its  object  was 
to  make  the  executor  responsible  for  duty 
on  all  property  coming  under  his  control. 
Whatever  the  cases  in  the  past  may  have 
decided,  the  question  now  is  as  to  the 
meaning  of  the  words  in  section  9,  and 
whether  they  are  capable  of  being  watered 
down  so  as  to  apply  only  to  legal  assets. 
Moore^  In  re^  is  a  correct  decision. 

Cwr.  adv,  mtU. 

Jvly  25. — Bybne,  J.,  read  the  following 
judgment :  The  question  raised  by  this  sum- 
mons is  whether  or  not,  where  a  general 
power  of  appointment  by  will  over  a  fund 
has  been  exercised,  the  appointed  fund 
passes  to  the  executor  *'  as  such  "  within 
the  meaning  of  that  expression  as  used  in 

(13)  10  L.  J.  Ch.  131, 133;  3  Beav.  257,  281; 
fl.c.  in  the  Coart  of  Exchequer,  10  L.  J.  Ex.  105^ 
118;  6  M.  &  W.  756. 790. 

(14)  10  CI.  &  F.  257. 
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section  9,  sub-section  1  of  the  Finance 
Act,  1894.  If  it  does  so  pass,  estate  duty 
is  payable  out  of  residue ;  if  not,  it  has  to 
be  borne  by  the  appointed  fund. 

In  the  cose  of  Trecuur&j  In  rc,^  Mr. 
Justice  Kekewich  held  that  the  appointed 
fund  does  not  under  such  circumstances 
pass  to  the  executor  "  as  such  " ;  but  there 
was  another  ground  of  decision— namely, 
that  the  duty  fell  within  the  description 
of  ^'  testamentary  expenses,"  which  were 
directed  to  be  paid  out  of  residue,  and 
consequently  that,  although  the  fund  did 
not  pass  to  the  executor  "  as  such,"  the 
duty  fell  to  be  paid  out  of  residue.  In 
the  case  of  Moore,  In  re,'  Mr.  Justice 
Buckley  declined  to  follow  the  opinion 
expressed  by  Mr.  Justice  Kekewich,  and 
held,  in  a  case  where  there  was  no  direc- 
tion as  to  payment  of  testamentary 
expenses,  that  the  appointed  fund  did 
pass  to  the  executor  ''  as  such,''  and  that 
the  estate  duty  was  on  that  ground  pay- 
able out  of  residue.  The  point  again 
came  before  Mr.  Justice  Kekewich  in  the 
case  of  Maddock,  In  re,^  there  being  no 
direction  as  to  payment  of  testamentary 
expenses,  when,  as  I  am  informed,  with- 
out fresh  argument,  he  adhered  to  his 
opinion  as  expressed  in  Treasure,  In  re,* 
notwithstanding  the  decision  in  Moore, 
In  re.^ 

In  this  state  of  the  authorities  I  am 
bound  to  express  my  own  opinion  upon 
the  question.  The  rule  is  that  property 
subject  to  general  powers  of  appointment 
becomes  assets  for  the  payment  of  the 
appointor's  debts,  if  the  power  is  actually 
exercised  in  favour  of  volunteers;  and 
Lord  Hardwicke,  in  Toumshend  (Lord)  v. 
Windham  [i75o],^*  points  out  that  "if 
there  is  a  power  to  execute  by  will  or 
deed,  though  executed  by  will,  it  operates 
not  as  a  will  to  that  purpose,  but  as  an 
appointment ;  not  as  an  appointment  of 
his  own  assets,  but  of  the  estate  of 
another,  and  takes  not  place  by  force  of 
the  will." 

Prior  to  the  passing  of  the  Probate 
Duty  Act,  1860,  property  over  which  the 
deceased  had  a  general  power  of  appoint- 
ment only  was  not  subject  to  probate 
duty.     This  was  decided  in  Drake  v.  Att.- 

(16)  2  Ves.  sen.  1, 10. 


Gen.,^^  affirming  the  decision  of  Lord 
Langdale  in  Piatt  v.  Routh.^^  In  Drake 
V.  AU,'Gen.^^  the  Lord  Chancellor  (Lord 
Lyndhurst),  in  giving  the  unanimous 
opinion  of  the  House  and  of  the  Judges, 
says,  "  The  property  here  taken  by  Mrs. 
Piatt  for  her  life,  was  taken  not  subject 
to  any  power  of  appointment  for  any 
persons  specially  named,  and  is  therefore 
subject  to  legacy  duty  in  the  hands  of 
her  appointees.  But  on  the  other  hand, 
the  property  appointed  was  not  property 
which,  within  the  meaning  of  the  Act  as 
applied  to  the  schedule  imposing  the  pro- 
bate duty,  was  so  completely  her  property 
as  to  render  it  liable  to  that  duty ;  so 
that  the  judgment  of  the  Court  below 
appears  to  be  right  in  both  instances." 
Lord  Langdale's  decision  in  Piatt  v. 
Routf^  *'  was  in  accordance  with  the  cer- 
tificate of  the  Court  of  Exchequer.  Lord 
Abinger,  in  giving  the  judgment  of  that 
Court  says,  •*  In  that  case  " — referring  to 
a  case  of  Att.-Gen.  v.  Hope  [1834]  >® — 
"  which  was  very  fully  considered,  the 
House  of  Lords  held,  that  probate  duty 
was  not  payable  in  respect  of  such  parts 
of  the  testator's  assets  as  were  situate  in 
America  at  the  time  of  his  death ;  and 
the  broad  ground  on  which  that  decision 
rested  was,  that  probate  duty  is  granted 
in  respect  of  such  part  only  of  the  assets 
as  the  executor  can  recover  by  virtue 
of  the  probate,  being  in  fact  that  pro- 
perty which,  but  for  the  will,  the  Ordi- 
nary would  in  early  times  have  been  en- 
titled to  apply  in  pios  tieus.  Now, 
although  Judith  Ann  Piatt  had  what  we 
consider  an  absolute  power  of  appointment 
over  the  property  in  question ;  yet  it  is 
clear,  that  the  Ordinary  never  could, 
under  any  circumstances,  have  had  any 
right  whatever  to  interfere  with  it ;  and 
it  is  also  certain,  that,  whether  probate 
be  granted  or  not,  the  executor,  qua 
executor,  can  have  no  title  to  any  part  of 
the  property."  Lord  Langdale,  in  the 
course  of  his  judgment,'^  says,  **  The  next 
question  is,  whether  the  residuary  estate 
of  John  Bamsden,  appointed  by  the  will 
of  Mrs.  Piatt,  is  chargeable  with  probate 
duty  upon  the  probate  of  the  will  of  Mrs. 
Piatt ;  and  I  am  of  opinion  that  it  is  not. 

(16)  2  CI.  &  F.  84,  affirming  8.c.  suh  nam, 
Hop0  V.  AU.'Qen.,  1  Cr.,  M.  Ac  B.  530. 
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It  was  not  the  property  of  Mrs.  Piatt, 
and  oould  not  be  recovei^Bd  by  ber  execu- 
tors by  virtue  of  the  probate.  It  would 
be  singular  that  the  rule  of  this  Court-, 
which  requires  a  probate  merely  as  evi- 
dence, to  shew  that  the  instrument  of 
appointment  is  a  will,  should  have  the 
effect  of  subjecting  the  property  to  duty 
as  if  it  had  been  the  property  of  the  tes- 
tator, which  this  Court  does  not  consider 
it  to  be"  (I  pass  by  another  passage), 
<<but  the  38th  section  of  the  Act 
[Stamp  Act,  1815]  appears  to  me  to 
shew  that  the  Act  only  relates  to  the 
estate  and  effects  of  the  deceased  for  or 
in  respect  of  which  the  probate  is  granted, 
and  as  this  was  not  the  property  of  the 
deceased,  I  am  of  opinion  that  no  duty  is 
payable  in  respect  of  it."  It  is,  I  think, 
quite  clear  that  the  appointed  property 
was  considered  not  to  pass  to  the  execu- 
tor virttUe  officii  or  "as  such."  Vice- 
Ohancellor  Kondersley,  in  Cook  v.  Greg- 
8on,^  in  considering  the  difference  between 
what  are  legal  and  what  are  equitable  assets 
says  that  "  every  item  of  property  come 
to  the  hands  of  the  executor  which  he  has 
recovered,  or  had  a  right  to  recover, 
merely  virttUe  officii,  i.e,  which  he  would 
have  had  a  right  to  recover  if  the  testator 
had  merely  appointed  him  executor  with- 
out saying  anything  about  his  property  or 
the  application  thereof,"  is  legal  assets. 
Lord  Chelmsford,  in  AU.Gen,  v.  Brun- 
ntng^'^  expressly  approves  of  this  passage. 
In  tibe  last  mentioned  case  the  question 
was  whether  or  not  money  paid  to  an 
executor  under  a  contract  for  sale  of  land 
entered  into  by  the  testator  was  legal  or 
equitable  assets.  And  Lord  Cranworth  ob- 
serves, "  With  all  deference  to  the  Court 
of  Exchequer,  I  think  that  Court  fell  into 
an  error  in  treating  this  money  as  being 
equitable  assets.  It  is  a  sum  which  the 
executor  would  take  as  executor,  and 
which,  therefore,  would  be  legal  assets  in 
his  hands.  His  right  would  not  depend 
on  anything  contained  in  the  will  of  Mr. 
Hope.  Mr.  Hope's  administrator  would 
have  been  entitled  in  case  he  had  died 
intestate;  and  what  an  administrator  is 
entitled  to  recover  as  administrator,  vtr^u^ 
officii^  can  never  be  equitable  assets." 
Lord  Cranworth  also  points  out  that 
foreign  assets  were  not  liable  to  probate 


duty,  not  being  recoverable  by  virtue  of 
the  English  probate;  and  when  they  come 
to  the  hands  of  the  executor  they  so  come 
because  he  has  established  a  title  in  a 
foreign  jurisdiction.  In  DavM  TrutU^  In 
re^  Vice-chancellor  Wickens  states  it  as 
settled  law  that  a  testator  who  has  a 
general  power  of  appointment  directing 
payment  of  his  debts  without  more, 
and  appointing  an  executor,  makes  the 
appointed  fund  liable  in  aid  of  his  own 
assets  for  payment  of  his  debts ;  and  he 
expresses  his  opinion  that  the  same  rule 
would  apply  though  no  executor  were 
appointed.  I  think  that  it  is  also  estab- 
lished that  the  appointment  of  executor 
without  more  woidd  not  make  the  funds 
assets — DofloM  TrusU^  In  re^  and 
Thurston^  In  r».>° 

In  this  state  of  the  law  the  Probate 
Duty  Act,  1860,  was  passed,  and  the 
effect  of  sections  4  and  5  is  to  make  the 
appointed  funds  liable  to  probate  duty, 
but  not,  as  it  appears  to  me,  to  cause  that 
to  pass  to  the  executor  *^  as  such  "  which 
had  not  previously  so  passed.  Passing  to 
the  case  of  ffoakiWs  TrustSy  In  re^*  1  do 
not  myself  think  that  Lord  Justice  James 
meant  to  express  the  opinion  that  the 
executor  was  entitled  to  receive  the  fund 
"  as  such,"  but  that  he  must  prove  the 
will  and  constitute  himself  executor 
before  he  could  ask  to  have  the  fund 
handed  over.  The  production  of  probate 
would  be  necessary  as  proof  of  title  on  the 
part  of  the  executor  in  his  capacity  as  a 
person  nominated  to  administer  the  fund 
and  as  shewing  an  appointment. 

Turning  to  the  Finance  Act,  and  bear- 
ing in  mind  that  estate  duty  was  intended 
to  be  analogous  to  probate  duty,  I  cannot 
gather  any  suggestion  of  intention  to 
alter  the  incidence  of  duty  in  respect  of 
funds  appointed  under  a  general  power. 
Before  that  Act  I  consider  that  the  fund 
in  question  would  have  been  equitable 
assets,  and  not  legal.  I  do  not  think  that 
by  the  Act  it  was  intended,  or  that  the 
effect  of  the  section  under  discussion  is  to- 
convert  equitable  into  legal  assets  or  to 
cause  property  to  pass  to  his  executor 
virtute  officii  which  had  not  previously  so 
passed  ;  nor,  as  I  have,  said,  do  I  believe 
that  Lord  Justice  James,  in  the  case  of 
Eoikin'a  TnuiSf  In  re,^  meant  to  decide 
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or  to  express  an  opinion  which  would 
have  a  similar  result. 

I  need  not  dwell  upon  the  difficulty  I 
have  naturally  felt  in  deciding  in  opposi- 
tion to  the  opinion  of  Mr.  Justice 
Buckley ;  but  I  consider  that  I  ought  to 
decide  in  accordance  with  the  view  ex- 
pressed by  Mr.  Justice  Kekewich  in  the 
cases  referred  to. 


Solicitora-— NorriB,  Aliens  8c  Chapman,  for  all 
parties. 

[Imported  hy  W,  A.  G,  Woods,  Esq., 
BarrUter-at'Law, 


Cozens-Hardt,  J.  "\ 

1901.  >         LOWE  v.  ADAMS. 

July  31.    Aug.  8. 3 

Landlord  and  Tenant — Sporting  Rights 
— Licence — Tenancy  from  Tear  to  Year — 
Suaceeeive  Tenancies  for  Single  Year  — 
Incorporeal  Hereditament  —  Six  Monthe* 
Notice — Reasonable  Notice, 

A  lessor  purported  to  lease  certain  shoot- 
ing rights  for  one  year  from  March  25, 
1895,  hy  an  instrument  not  under  seed. 
On  December  31,  1895,  the  lessor  consented 
to  a  future  redtustion  of  rent  in  a  letter 
addressed  to  the  lessee.  Subsequently  to 
March  25,  1896,  the  lessee  continued  for 
some  years  longer  in  tacit  possession  of  the 
shooting  at  the  reduced  rent,  InU  nothirig 
further  was  agreed  betujeen  the  parties  as 
to  the  nocture  or  duration  of  such  tacit 
possession.  On  February  26,  1901,  the 
lessor  determined  the  said  possession  by 
verbal^  and  on  March  23  by  written, 
notice,  as  from  March  25  then  instant : — 
Held,  that  the  possession  of  the  lessee  sub- 
sequeni  to  March  25,  1896,  was  not  that 
of  a  mere  licensee. 

Wood  V.  Leadbitter  (U  L.  J.  Ex.  161 ; 
13  M.  k  W.  838)  guesbioned,  having 
regard  to  Walsh  v.  Lonsdale  (52  L.  J. 
Ch.  2 ;  21  Ch.  D.  9). 

Quaere,  whether  such  possession  was  that 
of  a  tenant  grarUed  successive  rights  each 
year  for  a  single  year^  or  that  of  a  tenant 
from  year  to  year. 


Held,  hou^ever,  that  the  common-law 
rule  as  to  the  necessity  of  giving  six  m>onths* 
notice  to  determine  a  tenancy  Jrom  year  to 
year  in  a  corporeal  hereditament  does  not 
apply  in  the  case  of  an  incorporeal  here- 
ditament such  as  the  one  now  in  question  ; 
and  assuming  that  the  defendants  were 
entitled  to  *^  reasonable  notice,"  that 
''  reasonable  notice  "  had  in  fact  been  given 
in  the  circumstances. 

Trial  of  action  with  witnesses. 

By  a  memorandum  of  agreement  not 
under  seal,  dated  May  14,  1895,  the 
Bev.  Basil  James  Harold  Beridge  (there- 
inafter called  the  landlord)  agreed  to  let, 
and  the  defendants  Adams  and  King 
(thereinafter  called  the  tenants)  agreed 
to  hire,  the  shooting  in  White  Ash  Wood, 
and  the  pheasant  shooting  in  the  adjoin- 
ing fields,  in  the  parish  of  Becking,  in 
the  county  of  Essex,  for  the  term  of  one 
year  from  March  25  then  last  to  March  25 
then  next,  at  the  rent  of  23/.  per  annum, 
payable  half-yearly — namely,  11/.  10«.  on 
signing  the  agreement,  and  the  balance 
on  December  25  then  next.  The  landlord 
thereby  farther  agreed  to  pay  all  out- 
goings— namely,  tithes,  rates,  and  taxes — 
and  also  not  to  kill  any  game  in  White 
Ash  Wood  or  pheasants  in  the  adjoining 
fields,  or  to  allow  any  one  in  his  employ 
to  kill  the  same.  It  was  provided  also 
that  the  tenants  and  their  keepers  should 
have  the  right  to  drive  pheasants  into  the 
wood  from  the  adjoining  fields,  and  that 
the  landlord  and  his  two  woodmen  should 
be  allowed  to  enter  the  wood  for  the  pur- 
pose of  cutting  underwood  or  felling 
timber. 

On  December  31, 1895,  the  lessor  wrote 
the  following  letter  to  the  defendant 
Adams : 

"  Dear  Sir, — .  .  .  I  consent  to  the  rent 
for  White  Ash  Wood  being  reduced  from 
23/.  to  21/.  per  annum.  ...  I  do  not 
care  to  let  Turnpike  Wood.  .  .  . — Yours 
&ithfully,  B.  J.  H.  Beridoe.*' 

The  defendants  accordingly  continued 
in  possession  of  the  shooting  in  question 
at  the  reduced  rent. 

On  March  23,  1901,  the  following  letter 
was  addressed  to  the  defendants  by  E.  E. 
Surridge,  as  agent  for  the  Bev.  B.  J.  H. 
Beridge : 
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"  Dear  Sire, 
<<  Re  White  Ash  Wood  shooting. 

'*  I  have  been  requested  by  the  Rev. 
B.  J.  H.  Beridge  to  inform  you  that  it  is 
his  intention  to  revoke  the  licence  you 
have  for  some  time  exercised  in  respect  of 
the  shooting  in  this  wood  and  adjoining 
fields. 

"  Will  you  be  good  enough  to  under- 
stand that  the  said  licence  will  be,  and  is, 
revoked,  as  from  March  25  instant. — 
Youre  faithfully, 

*'  Ernest  E.  Subbidoe." 

By  indenture  dated  May  23,  1901,  the 
Bev.  B.  J.  H.  Beridge  purported  to 
demise  the  exclusive  right  of  hunting, 
couraing,  shooting,  and  sporting  in,  over, 
and  upon  {inter  alia)  White  Ash  Wood 
to  the  plaintiff  from  March  25,  1901,  for 
three  years  then  next  ensuing,  at  the 
yearly  rent  of  50/. 

The  defendants,  however,  refused  to 
admit  that  their  right  to  the  shooting 
in  question  was  legally  determined  by 
the  letter  of  March  23,  1901;  and  on 
divers  occasions,  by  themselves,  their  ser- 
vants and  agents,  they  broke  and  entered 
the  said  lands,  and  interfered  in  divers 
ways  with  the  alleged  exclusive  right  of 
the  plaintiff  under  the  terms  of  the  in- 
denture of  May  23,  1901,  to  shoot  and 
sport  over  the  same. 

The  plaintiff  thereupon  commenced  the 
present  action,  claiming  {inter  alia)  an 
injunction  to  restrain  the  defendants, 
their  servants  or  agents,  from  wrongfully 
entering  upon  the  said  lands,  and  from 
interfering  with  his  exclusive  right  to 
hunt,  course,  shoot,  and  sport  in,  over, 
and  upon  the  same,  and  from  otherwise 
disturbing  the  plaintiff  in  the  enjoyment 
of  his  sporting  rights. 

It  was  alleged  by  the  plaintiff  at  the 
hearing  of  the  action  that  in  addition  to 
the  notice  of  revocation  contained  in  the 
letter  of  March  23,  1901,  already  set 
forth  above,  verbal  notices  of  revocation 
were  further  given  to  the  defendant 
Adams  (which  the  said  defendant  con- 
sented to  receive  on  behalf  of  his  co- 
defendant  Eang)  on  February  26  and 
March  5,  1901.  The  learned  Judge 
found  as  a  matter  of  fact  that  the  said 
alleged  notices  were  actually  given. 


Verrum  Smith,  £.0.,  and  ff.  Jacobs  for 
the  plaintiff. — ^llie  letter  of  December  31, 
1895,  constitutes  at  most  a  licence 
coupled  with  the  grant  of  a  proJU  d 
prendre — that  is,  to  carry  away  the  game. 
Since,  however,  this  grant,  wluch  is  of  an 
incorporeal  hereditament,  is  not  made  by 
deedy  the  licence  is  revocable  at  will — 
Rex  V.  nomdon'On-the-RiU  (InhaJbitante) 
[1816]  1  and  Wood  v.  LeadbiUer  [i845].* 
In  the  latter  case,  it  is  true,  there  was  no 
purported  grant  of  a  profit  d  prendre ;  but 
the  judgment  shews  that  such  purported 
grant,  when  not  duly  made  by  deed,  does 
not  render  a  licence  irrevocable. 

In  the  case  of  a  licence  there  is  no 
need  to  give  reasonable  notice.  The 
licence  itself  is  ipso  fa^sto  immediately 
determined  when  notice  is  given,  though 
possibly  the  licensee  may  have  his  remedy 
against  the  licensor  for  breach  of  contract 
— Comiah  v.    Stubbe   [l870],«   Mellor  v. 


Watkins  [1874],*  Aldin  v.  LaUimer,  Clarky 

Co.  '       " 
Smith  [i897].* 


Muirhead  d;  Co,  [l894],*  and  Kerriwn  v. 


In  this  case,  moreover,  the  notice  was 
reasonable,  having  regard  to  the  circum- 
stances—lFt&o»  V.  Tavener  [l90l].^ 

If  it  be  objected  that  the  defendants 
were  not  mere  licensees,  but  continued  to 
'^  hold  over  "  after  the  expiration  of  their 
year  of  tenancy  on  March  25,  1896,  by  an 
assumed  tenancy  from  year  to  year,  and 
that  they  are  entitled  accordingly  to  the 
usual  common-law  six  months'  notice,  we 
deny  that  this  right  of  "holding  over," 
with  its  attendant  incidents,  extends  to  a 
tenancy  in  an  incorporeal  hereditament. 
The  origin  of  the  doctrine  of  an  implied 
tenancy  from  year  to  year  on  "holding 
over  "  is  to  be  found  in  the  fact  that  rent 
issues  out  of  land,  and  that  no  one  who 
accepts  the  rent  can  be  heard  to  deny 
the  interest  of  the  payer  in  the  land — 
an  interest  which  the  law  assumes  to  be 
for  a  year.  In  the  case  of  an  incorporeal 
hereditament  there  is  no  land  from  which 

(1)  4  M.  &  8.  562. 

(2)  14  L.  J.  Ex.  161,  164  ;  13  M.  &  W.  83S, 
845. 

(3)  39  L.  J.  C.P.  202,  205;  L.  B.  5  C.P.  834. 
339 

(4)  L.  B.  9  Q.6.  400. 

(5)  63  L.  J.  Ch.  601 ;  [1894]  2  Ch.  437. 

(6)  66  L.  J.  Q.B.  762  ;  ri897]  2  Q.B.  445. 

(7)  Ante,  p.  263;  [1901]  1  Ch.  578. 
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rent  can  issue,  and  consequently  there 
can  be  no  implied  tenancy.  According 
to  Coke  an  LiUUton,  47a,  '*  a  rent  cannot 
be  reserved  by  a  common  person,  out  of 
any  incorporeall  inheritance,  as  advowsons, 
commons,  offices,  corodie,  mulcture  of  a 
milljtythes,  £et3rres,  markets,  liberties,  privi- 
ledges,  franchises,  and  the  like"  ;  and  142a, 
"A  rent-service  cannot  be  reserved  out 
of  any  inheritance  but  such  as  is  manur- 
able,  whereinto  the  lord  may  enter  and 
take  a  distresse  .  .  .  and  regularly  not  out 
of  any  inheritances  incorporeall,  or  that 
lye  in  grant."  The  distinction  comes  out 
very  sharply  in  Camden  (Marquis)  v. 
Batterbury  [1869]  ®  and  Handcook  v. 
Austin  [l863].^  In  short,  the  money  paid 
for  these  sporting  rights  was  not  tech- 
nically rent  at  all,  and  there  arises, 
accordingly,  no  implied  tenancy,  nor  any 
of  the  incidents  of  such  from  any  de 
facto  holding  over.  The  defendants, 
therefore,  could  not,  under  any  circum- 
stances, be  entitled  to  six  months'  notice. 

[They  referred  also  to  Fitzgerald  v. 
F%rha'nk\\%^iy^'\ 

Eve,  A  .(7.,  and  Martelli,  for  the  defen- 
dants.— The  defendants  continued  in  pos- 
session after  March  25,  1896,  on  the 
footing  neither  of  licensees  nor  of  mere 
"  holders  over."  On  the  contrary,  they 
were  in  the  position  of  tenants  from  year 
to  year  by  virtue  of  the  letter  of  De- 
cember 31,  1895.  That  letter,  not  being 
by  deed,  did  not,  it  is  true,  constitute  by 
itself  a  tenancy  of  an  incorporeal  here- 
ditament; but  the  agreement  contained 
in  it  was  capable  of  specific  performance 
— Nunn  V.  Fabioffi  [i865],**  McManue  v. 
Cooke  [1887],^^  and  MUler  and  Aldtoorth 
V.  Sharp  [l899].*'  That  being  so,  the 
defendants  must  be  treated  in  all  ways 
as  though  they  were  in  possession  under 
a  properly  executed  agreement — Walsh  v, 
Lonsdale  [1882]  ^* — and  are  entitled  aocord- 
uigly  to  a  proper  six  months'  notice. 

[Cozens-Hardy,  J. — You  are  asking 
me  to  extend  the  common-law  rule  as  to 

(8)  28  L.  J.  C.P.  187;  5  C.  B.  (N.S.)  808. 

(9)  32  L.  J.  C.P.  262 ;  14  0.  B.  (N.a)  634. 

(10)  66  L.  J.  Ch.  529 ;  [1897]  2  Ch.  96. 

(11)  36  L.  J.  Ch.  140 ;  L.  B.  1  Oh.  35. 

(12)  66  L.  J.  Ch.  662  ;  35  Ch.  D.  681. 
<13)  68  L.  J.  Ch.  322 ;  [1899]  1  Ch.  622. 
<14)  62  L.  J.  Ch.  2 ;  21  Ch.  D.  9. 


six  months'  notice  in  the  case  of  a 
tenancy  from  year  to  year  in  a  corporeal 
hereditament  by  analogy  to  the  case  of 
an  incorporeal  hereditament  ^ 

Yes.  As  to  the  letter  of  December  31, 
]  896,  constituting  a  mere  licence,  no  case 
has  ever  gone  to  the  length  of  construing 
such  a  document  as  a  licence  when  it 
refers  to  a  fixed  period ;  and  here  there 
is  clearly,  by  implication,  a  reference  to 
the  fixed  term  of  a  year.  In  Wilson  v. 
Tavener  ^  the  period  was  indeterminate. 

Assuming  that  it  was  a  licence,  it 
ought  to  have  been  determined  by  a 
reasonable  notice,  and  here  the  notice 
was  most  unreasonable.  Had  the  defen- 
dants had  reasonable  notice,  they  would 
have  left  fewer  hen-pheasants  in  the  wood 
at  the  end  of  their  last  season. 

Vernon  Smith,  K,C.^  in  reply. — It  is 
strange  if  the  common-law  doctrine  of 
six  months'  notice  in  a  tenancy  from 
year  to  year  really  applies  by  an^ogy  to 
an  incorporeal  hereditament,  that  no  in- 
stance of  such  application  has  ever  hitherto 
arisen,  although  the  doctrine  itself  has 
existed  at  least  since  the  reign  of 
Henry  8.  There  is  no  hint  of  such 
a  thing  in  the  discussion  based  on  Clayton 
V.  BlcS:e  in  Smith's  Leading  Cases  (10th 
ed  ),  1896,  vol.  ii.  p.  124. 

Cur,  adv,  vuU. 

Aug,  8.  —  Cozens-Hardt,  J.,  after 
stating  the  facts  set  out  above,  con- 
tinued as  follows :  Now,  various  points 
have  been  raised  in  argument,  upon 
which  I  do  not  think  it  necessary  to 
express  a  decided  opinion.  Whether 
Wood  V.  LeadbiUer*  is  still  good  law, 
having  regard  to  Walsh  v.  Lonsdale,^^  is 
very  doubtful.  But  the  agreement  of 
May  14,  1895,  was  something  more  than 
a  mere  licence.  It  conferred  a  right  to 
shoot  and  to  carry  away  the  game  shot — 
Fitzgerald  v.  Firbank.^^  And  it  was  not 
revocable  at  will. 

Assuming,  then,  that  the  defendants 
could  not  Imve  been  lawfully  deprived  of 
the  enjo3rment  of  their  shooting  rights 
before  March  25,  1896,  what  was  their 
position  after  that  day  ?  The  defendants 
contend  that,  by  payment  of  rent,  they 
became  tenants  from  year  to  year,  and 
were  entitled  to  a  six   months'   notice 
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ending  on  March  25,  1902.  Now,  a 
general  occupation  of  land  was,  eo  long 
ago  as  the  Year-Book*^  held  to  be  an 
occupation  from  year  to  year,  and  the 
tenant  could  not  be  turned  out  without 
*' reasonable  notice" — Doe  d.  IfarHn  v. 
Tra«#  [1797]'*;  and  "reasonable  notice*' 
has  been  settled  to  be  half  a  year's 
notice,  ending  with  the  period  at  which 
the  tenancy  commenced.  This  whole 
doctrine  seems  to  have  owed  its  origin 
to  the  prevalence  of  a  strong  and  natural 
feeling  of  the  justice  and  good  policy  of 
allowing  a  tenant  who  has  sowed  to  reap 
— see  Smith* 8  Leading  Gaeea  (lOUi  ed.), 
1896,  vol.  ii.  p.  126.  But  I  am  not 
satisfied  that  the  rigid  rules  applicable 
to  a  tenancy  of  corporeal  hereditaments 
ought  to  be  applied  to  the  enjoyment  of 
an  incorporeal  hereditament  such  as  I 
have  to  deal  with.  I  assume  in  fieivour 
of  the  defendants  that  they  are  entitled 
to  "reasonable  notice,"  expiring  on 
March  25.  If  so,  I  think  the  verbal 
notice  given  in  February,  or,  at  the 
latest,  in  the  early  part  of  March,  after 
the  end  of  the  shooting  season,  was 
reasonable  and  sufficient.  I  do  not  feel 
bound  to  hold  that,  in  a  case  of  this  kind, 
six  months'  notice  must  be  given. 

It  is  not  necessary  to  say  whether  the 
written  notice  of  March  23  was  sufficient, 
or,  indeed,  whether  any  notice  was  re- 
quired. It  may  well  be  that  the  proper 
inference  to  be  drawn  is  that  the  land- 
owner granted  successive  rights  each  year 
for  a  period  of  one  year,  ending  on 
March  25,  and  that  no  notice  was 
necessary. 

The  result  is  that,  in  my  opinion,  the 
plaintiff  is  entitled  to  the  relief  claimed 
in  the  action.  The  defendants  must  pay 
the  costs  of  the  action. 


Solicitors — Griffinhoofe  &  Brewster,  agents  for 
E.  E.  Surridge,  Coggeshall,  for  plaintiff; 
Morris  &  Bristow,  agents  for  Harris,  Morton 
&  Harris,  Halstead,  for  defendants. 


[Reported  hy  J.  U,  Morrii,  Eiq,, 
Ba/rrUter-at'Law, 


(15)  7  Term  Rep.  83,  85. 


^^'     '  7  KELLT'S  DISEGTOSIBa  «.  OAW 
July  23.    3  AND  LLOYD'S  (iiTo.  2). 

Coata — Action  against  Tu)o  Defendofnta 
—One  Ordered  to  Pay  FlainHjfV  Costa--- 
No  Order  against  Other — LiabUHy  to  Pay 
Costs  of  Plaintiffa*  Unaueeeas/ul  Claim 
against  Other  Defendant. 

Where,  in  an  action  against  two  defen- 
dants, no  order  being  made  against  one^ 
the  other  is  ordered  to  pay  the  plaintiff'/ 
oosta,  stich  ooata  inchtde  the  plaintiffs'  costs 
of  his  unsuecesafid  claim  againat  the  co- 
defendant. 

This  case  is  reported  ante,  p.  237. 

The  order  as  drawn  up,  after  reciting 
that  the  action  came  on  for  trial  on 
January  18,  1901,  when  no  one  appeared 
for  the  defendant  Gavin,  although  he  had 
been  duly  served  with  notice  of  the  action 
having  been  set  down,  ordered  that 
Gavin,  his  managers,  servants,  printers, 
publishers,  and  agents  be  perpetually  re- 
strained from  printing,  publishing,  selling, 
delivering,  or  otherwise  disposing  of  any 
copy  or  copies  of  the  book  or  publication 
called  "Lloyd's  Diary  for  British  Mer- 
chants.  Shippers,  and  Foreign  Buyers  for 
1900,"  or  causing  or  permitting  any  such 
copies  to  be  so  printed,  published,  sold, 
delivered,  or  otherwise  disposed  of,  and 
from  copying  or  pirating  from  any  edition 
of  the  plaintiifs'  "Directory"  called 
"Kelly's  Directory  of  the  Merchants, 
Manufi9usturers,and  Shippers  of  the  United 
Kingdom  and  Guide  to  the  Export  and 
Import  Shipping  and  Manufisictuting  In- 
dustries of  the  World,"  or  any  part  or 
parts  thereof,  and  frt)m  otherwise  in- 
fringing the  plaintiffs'  copyright  in  their 
said  "  Directory."  It  was  further  ordered 
that  an  account  of  profits  should  betaken 
against  Gkvin,  and  that  he  should  de- 
liver up  unsold  copies  of  "  Lloyd's  Diary 
for  British  Merohants,  Shippers,  and 
Foreign  Buyers  for  1900." 

The  order  proceeded :  "  And  it  is 
ordered  that  the  defendant  William  Gavin 
do  pay  to  the  plaintiffs  their  costs  of  this 
action  up  to  and  including  this  judgment 
to  be  taxed  by  the  taxing  master." 

Pursuant  to  the  o^der  the  Taxing 
Master  taxed  the  p]ainti£&'  costs  c^aetioD, 
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making  no  deduction  on  account  of  the 
defendants  Lloyd's  being  joined. 

The  defendant  William  Gavin  brought 
in  objections  to  the  taxation,  on  the 
ground  that  the  items  objected  to  were 
costs  incurred  by  the  plaintiffs  in  the 
action  in  endeavouring  to  prove  their  case 
against  Lloyd's,  in  which  they  were  un- 
successful, and  were  not  costs  affecting 
Gavin;  that  the  Judge  in  delivering 
judgment  had  refused  to  allow  the 
plaintiffs  any  costs  against  Lloyd's,  but 
had  merely  granted  an  injunction  against 
Gavin  with  costs,  and  that  the  costs 
objected  to  as  taxed  were  not  payable  by 
Cktvin  to  the  plaintifib. 

The  Taxing  Master's  answer  was  that 
Cktvin  was  ordered  to  pay  the  plaintiffs 
their  costs  of  the  action  up  to  and  in- 
cluding the  judgment  to  be  taxed,  and 
that  he  was  not  directed  to  make  any 
deduction  from  his  taxation  on  account 
of  Lloyd's  being  joined  ;  and  he  overruled 
the  objections  accordingly. 

Gavin  took  out  a  summons  that  his 
objections  might  be  allowed,  and  might 
be  referred  Imck  to  the  Taxing  Master 
to  vary  his  certificate  accordingly. 

J.  Bradfordy  for  the  applicant. — Gavin 
ought  not  to  pay  such  costs  as  were  solely 
due  to  the  plaintiff'  unsuccessful  claim 
against  Lloyd's. 

U.  Fordy  for  the  plaintiffs. — The  appli- 
cant was  intended  to  pay  costs  solely  due 
to  the  plaintiff:}'  unsuccessful  claim  against 
Lloyd's.  That  is  in  accordance  with  the 
true  construction  of  the  order.  The  Court 
could  have  ordered  the  plaintiffs  to  pay 
Lloyd's  costs  and  recover  them  against 
the  applicant.  Or  it  could  have  given 
costs  against  both  defendants,  in  which 
case  the  plaintiffs  could  recover  the  whole 
from  either — Stumm  v.  Dixon  [l889].* 
There  is  no  contribution  between  tort- 
feasors— Middleweek  v.  Dearsley  [issiV 

The  Taxing  Master  has  merely  done 
what  the  order  told  him  to  do.  The 
taxation  is  right. 

J.  Bradford^  in  reply. — ^Though  the 
Court  will    construe  the   order  strictly 

(1)  58  L.  J.  Q.B.  183,  187 ;  22  Q.B.  D.  629, 
534. 

(2)  50  L.  J.  Ch.  777;  aub  nom.  Bearsly  v. 
Middleweek,  18  Ch.  D.  236. 


according  to  its  terms,  still  it  will  consider 
the  position  of  the  parties  and  the  record 
at  the  time  it  made  the  order.  Upon  the 
&ct8  and  the  order  as  it  stands  the  appli- 
cant ought  to  succeed. 

Btbne,  J. — In  this  case  an  action  was 
brought  by  "Kelly's  Directories,  Lim.," 
against  two  defendants  William  Gavin 
and  Lloyd's.  When  the  action  came  on 
for  trial  it  was  proved  that  Gavin  had 
been  guilty  of  what  the  Court  considered 
was  a  gross  fraud  in  respect  of  piracy. 
An  injunction  was  accordingly  granted 
against  him.  As  to  Lloyd's,  the  question 
really  was  whether  they  were  liable  as 
partners  or  agents  of  Gavin,  there  having 
been  an  arrangement  whereby  they  were 
to  print  the  book  into  which  got  some 
pirated  material,  but  for  which  pirated 
material  they  were  not  responsible,  nor 
were  they  responsible  for  the  printing 
because  it  was  done  by  Cktvin.  Under 
the  circumstances  no  relief  was  granted 
against  Lloyd's,  and  the  plaintiffs  did  not 
get  any  costs  as  against  Lloyd's,  nor  were 
Lloyd's  ordered  to  pay  them  their  costs. 
Then  the  order  was  drawn  up,  and  it  is 
on  this  order  I  am  to  go.  I  am  bound 
by  the  order  as  drawn  up.  I  am  told 
Gavin  attended  on  the  drawing  up  of  the 
order.  After  the  usual  formal  preface  the 
order  directs  a  perpetual  injunction  against 
Gavin  and  an  account  of  profits  and  de- 
livery up  of  copies,  and  then  goes  on: 
"And  it  is  ordered  that  the  defendant 
William  Gavin  do  pay  to  the  plaintiffs 
their  costs  of  this  action  up  to  and  in- 
cluding this  judgment  to  be  taxed  by  the 
taxing  master."  The  Taxing  Master  has 
taxed  and  has  allowed  against  Gavin  the 
whole  of  the  plaintiffs'  costs  of  this  action. 
Objection  is  taken  by  Gavin  that  a  portion 
of  these  costs  was  incurred  by  reason  oi 
the  case  sought  to  be  made  against  Lloyd's, 
which  in  fact  did  not  prove  successful.  It 
is  said  the  Taxing  Master  ought  therefore 
to  have  made  some  distinction  under  the 
order  in  the  taxation  so  as  not  to  visit 
upon  Gavin  such  extra  ^osts,  if  I  may  use 
that  expression.  I  have  not  now  to  con- 
sider what  form  of  order  I  should  have 
made  if  the  matter  were  now  before  me  as 
at  the  trial.  Of  course  the  matter  is  not  as 
fresh  in  my  mind  as  it  was  then,  and  I 
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shoald  certaialy  require  a  little  considera- 
tioa  about  the  matter.  In  the  Chancery 
Division,  as  was  pointed  out  by  Lord 
Esher,  M.B.,  in  Stumm  v.  Dixan,^  "  the 
Judges  mould  their  judgments  as  to  costs 
so  as  to  meet  the  circumstances  of  each 
particular  case."  There  are  well-known 
forms  of  orders  in  which  distinctions  as  to 
costs  are  made,  and  I  am  referred  by  the 
Registrar  to  a  case^  which  Mr.  Justice 
Joyce  had  before  him  last  sittings,  where 
the  circumstances  were  somewhat  similar — 
that  is  to  say,  the  plaintiff  succeeded 
against  one  of  two  defendants,  and  not 
against  the  other  ;  and  a  discussion  arose 
during  the  drawing  up  of  the  order,  and 
the  Judge  directed  the  order  to  be  drawn 
up,  inserting  the  words  "  except  so  far  as 
they  were  occasioned  by  the  claim  against 
the  second  defendant."  There  is,  too,  the 
distinction  familiar  to  all  of  us  on  forms 
of  order  directing  one  defendant's  costs  to 
be  paid  by  the  plaintiff,  who  is  to  have 
them  over  against  another.  Here  I  have 
a  clean  order  drawn  up  directing  Gavin 
to  pay  the  plaintiffs'  costs  of  the  action. 
I  cannot  mould  or  reframe  the  order  now. 
I  understand  Gavin  attended,  and  I  should 
have  thought  that  was  the  proper  time 
for  him  to  ask  for  some  words  to  be 
inserted  or  to  have  objected.  He  was  not 
at  the  trial.  It  appears  to  me  the  Taxing 
Master  has  taken  a  right  view  of  what 
this  order  means,  and  I  cannot  interfere. 
I  dismiss  the  application  with  costs. 


Solidtors — T.  C.  Bnssel,  for  applicant ; 
Scott,  Spalding  &  Bell,  for  plaintiffs. 

[Bejiorted  by  Arthur  Lawrence,  Esq., 
BarrUter-at-Lam. 


[IN  THB  COUBT  OF  APPEAL.] 
RlQBY,  L. J. 

Vaughan  Williams,  L. J. 
BOMEB,  L.J. 

1900. 
Nov.  8. 


BBENCHLEY  V, 
HIGOIKS. 


(3)  Unreported. 


Unconscionable  Bargain  —  ExpecUmt 
Heir — Reversion — Sale  €U  Undervalue — 
"  Unfair  dealing  "  —  Sales  of  Beversions 
Act,  1867  (31  d:  32  Vict,  c.  4),  s.  1. 

The  plaintiff,  loho  was  thirty  years  of 
age,  sold  1 ,000^.  part  of  a  reversion  expec- 
tant on  the  death  of  his  mother,  then  aged 
seventy-two,  to  the  defendant  for  300^.,  with 
a  condition  that  &e  plaintiff  might  re- 
purchase the  same  for  6001.  within  two 
months.  The  market  value  of  the  reversion 
at  the  time  of  the  sale  wcu  about  675Z. 
The  plaintiff  had  no  independent  advice, 
and  there  was  evidence  that  the  defendant 
induced  the  plaintiff  to  conceal  from  the 
trustees  of  the  settlement  and  their  solicitors 
the  fact  that  he  was  selling  or  raising 
money  on  his  reversion : — Held,  that,  inde- 
pendently of  undervalue,  there  was  evidence 
of  unfair  dealing  which  took  the  case  out  of 
the  Sales  of  Reversions  Act,  1867;  that  tht 
plaintiff  was  in  the  posiiioji  of  an  expec- 
tant  heir  ;  and  that  the  transaction  mMst  be 
set  cuide  as  an  unconscionable  bargain. 

Decision  of  Farwell,  J.,  affirrned, 

Aylesford  (Earl)  v.  Morris  (42  L.  J.  Ch. 
546  ;  L.  R.  8  Ch.  ^U)  followed. 

Quaere,  how  far  undervalue  alone  may 
amounl  to  evidence  of  unfair  dealing  so  as 
to  take  a  case  out  of  the  Sales  of  Reversions 
Act,  1867. 

Appeal  from  a  decision  of  Farwell,  J. 

The  plaintiff  was  entitled  under  the 
settlement  made  on  the  marriage  of  his 
father  and  mother  to  a  vested  reversion 
expectant  on  the  death  of  his  mother,  who 
was  seventy-two  years  of  age,  in  a  sum  of 
about  3,500Z.  The  plaintiff  was  himself 
thirty  years  of  age.  He  was  without 
occupation,  and  was  not  a  man  of  business 
habits,  and  had  no  independent  advice  in 
the  transactions  presently  mentioned, 
though  it  appeared  that  he  perfectly 
understood  what  he  was  doing.  In  1899 
the  plaintiff  applied  to  the  defendant  to 
borrow  300Z.    It  was  at  first  propoaed 
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that  th^  plaintiff  should  have  the  money 
if  he  obtained  a  sufficient  surety,  but  this 
proposal  was  ultimately  turned  into  a 
proposal  that  the  defendant  should  pur- 
chase a  portion  of  the  plaintiff's  re- 
version. 

The  defendant,  desiring  for  his  own 
security  to  have  some  information  from 
the  solicitors  of  the  trustees  of  the  settle- 
ment, suggested  to  the  plaintiff  that  it 
was  unnecessary  to  let  those  solicitors  know 
that  he  was  borrowing  money  or  otherwise 
dealing  with  his  reversion,  and  suggested 
to  the  plaintiff,  as  a  means  of  obtaining 
the  necessary  information,  that  the  plain- 
tiff should  write  to  the  solicitors  of  the 
trustees  expressing  a  desire  to  know 
whether  he  (the  plaintiff)  could  make  any 
and  what  settlement  in  the  event  of  his 
marriage ;  and  the  plaintiff  wrote  a  letter 
accordingly,  which  was  dictated  to  him  by 
the  defendant. 

The  matter  was  completed  as  follows : 
By  an  indenture  dated  May  15,  1899,  the 
plaintiff  assigned  his  reversionary  interest 
under  the  settlement  to  the  defendant 
upon  trust  on  the  death  of  his  mother  to 
pay  a  sum  of  1,000Z.  secured  by  an  exist- 
ing mortgage,  and  then  to  retain  for  the 
defendant's  own  absolute  use  and  benefit 
the  sum  of  1,000^.  together  with  interest 
at  the  rate  of  10  per  cent,  per  annum 
thereon  from  the  date  of  the  mother's 
death  till  the  defendant  should  receive  the 
1,000/.,  and  then  to  pay  the  balance  to 
the  plaintiff  after  deducting  the  expenses 
incurred  in  connection  with  the  carrying 
out  of  the  trusts  of  the  indenture. 

The  plaintiff  received  the  300Z.  on 
executing  the  deed,  and  at  the  same  time 
the  defendant  gave  to  the  plaintiff  the 
following  letter : 

"222  Outer  Temple,  May  15— Dear 
Sir, — In  consideration  of  the  sale  to  me 
for  300/.,  of  a  charge  of  1,000/.  on  your 
reversion  under  the  settlement  executed 
on  your  mother  and  father's  marriage, 
payable  at  the  death  of  your  mother,  I 
hereby  agree  to  resell  the  same  to  you 
within  2  months  of  this  date  on  payment 
by  you  to  me  of  the  sum  of  600/.,  and  in 
this  respect  time  shall  be  of  the  essence  of 
the  contract.— Yours,  &c.,  J.  T.  Higgins. 
To  Mr.  H.  S.  Brenchley." 

The  plaintiff,  before  the  execution  of 


the  deed,  also  gave  to  the  defendant  the 
following  letter : 

"222,  Outer  Temple,  May  16— Dear 
Sir — I  beg  to  acknowledge  the  fact  that 
you  have  thoroughly  explained  to  me  that 
you  will  not  grant  me  a  loan  on  my 
reversionary  interest  under  my  mother's 
marriage-settlement  which  is  already 
liable  for  1,000/.,  and  that  you  will  only 
have  business  with  me  by  way  of  purchase 
with  power  of  redemption  within  a  given 
time.  I  further  understand  that  I  have 
agreed  to  sell  to  you  a  reversionary  share 
of  1,000/.  to  be  payable  on  the  decease  of 
my  mother,  the  consideration  therefor 
being  a  sum  of  300/.  I,  of  course,  further 
understand  that  if  I  do  not  repurchase 
the  said  reversionary  charge  from  you 
within  2  months  from  date  hereof,  I  have 
no  further  interest  in  the  said  1,000/.  I 
also  understand  that  I  can  only  repurchase 
within  2  months  from  now  on  payment 
by  me  to  you  of  600/.  I  also  understand 
that  the  300/.  represents  something  like 
10  per  cent,  per  annum  on  the  outlay  for 
the  expectation  of  my  mother's  life — 
Yours,  &c.,  H.  S.  Brenchley.  To  Mr. 
J.  T.  Higgins." 

The  plaintiff  shortly  afterwards  con- 
sulted his  own  solicitors,  and  this  action 
was  then  brought  to  set  aside  the  trans- 
action as  an  unconscionable  bargain. 

Far  well,  J.,  held  that  the  plaintiff  must 
be  treated  as  an  expectant  heir,  and  that 
the  bargain  was  an  unconscionable  one, 
and  ordered  the  deed  to  be  delivered  up  to 
be  cancelled  on  the  terms  of  the  plaintiff 
repaying  the  300/.,  with  interest  thereon 
at  5  per  cent. 

The  defendant  appealed. 

HugJieSy  Q.C,  and  A.  H,  Jesaelj  for  the 
appellant. — ^This  transaction  was  a  horux 
fide  purchase  without  fraud  or  unfair 
dealing,  and  since  the  Sales  of  Reversions 
Act,  1867,^  such  a  transaction  cannot  be 
set  aside  merely  on  the  ground  of  under- 
value.   The  present  case  is  governed  by 


(1)  Sales  of  Reversions  Act,  1867,  s.  1 :  "  No 
purchase,  made  hona  fide  and  without  fraud  or 
unfair  dealing,  of  any  reversionary  interest  in 
real  or  personal  estate  shall  hereafter  be  opened 
or  set  aside  merely  on  the  ground  of  under- 
value." 


Digitized  by 


Google 


790 


CHANCKBY  DIVISION. 


[1901 


BbENCHLBY  V,  HiGGINS,  App. 

CRorke  v.  BoHnbroke  [1877],*  and  not  by 
Ayleaford  {Earl)  v.  MOrrie  [i873]'  and 
Tyler  v.  TcUea  [1871]/ 

The  plaintiff  knew  what  he  was  doing, 
and  the  onus  is  on  him  to  shew  fraud  or 
unfisdr  dealing  on  the  part  of  the  defen- 
dant. It  is  arguing  in  a  circle  to  say  that 
undervalue  alone  can  be  evidence  of  *'  un- 
fair dealing  "  within  the  meaning  of  the 
Act;  and  such  an  interpretation  would 
render  the  enactment  of  no  effect. 

MarshaU-HaUy  Q.C,  and  G,  Lawrence, 
for  the  respondent,  were  not  called  on. 

BiQBT,  L. J. — This  is  an  appeal  from  a 
decision  of  Mr.  Justice  Farwell,  and  de- 
pends principally,  if  not  altogether,  on 
the  construction  of  the  Sales  of  ileversions 
Act,  1867.  The  construction  of  that  Act 
has  already  been  considered  in  this  Court, 
and  in  Aylesfard  (Ear!)  v.  Morris  *  Lord 
Selbome,  L.C.,  considered  it  at  very  con- 
siderable length.  I  shall  endeavour  to 
consider  it  upon  the  same  lines,  but  very 
much  more  summarily. 

Now,  first  of  all,  the  Act  provides  that 
'*  No  purchase,  made  bona  fide  and  with- 
out fraud  or  unfair  dealing,  of  any  rever- 
sionary interest  in  real  or  personal  estate 
shall  hereafter  be  opened  or  set  aside 
merely  on  the  ground  of  undervalue." 
To  come  within  the  meaning  of  the 
Act,  such  a  piu^chase  must  be  made  bona 
fide  and  without  fraud  or  unfair  dealing. 
We  have  to  consider  what  the  law  was  at 
the  time  the  Act  was  passed,  and  whether, 
or  how  far,  it  has  been  altered  by  the  Act. 
As  I  understand  it,  the  law  was  that  in 
dealing  with  expectant  heirs  (and  the 
plaintiff  in  this  case  comes  within  that 
description)  all  persons,  whether  they 
were  moneylenders  or  not,  were  bound  to 
shew,  and  had  the  onus  thrown  upon 
them  of  proving,  the  absence  of  fraud  or 
unfair  dealing.  I  do  not  consider  that 
this  Act  of  Parliament  in  the  least  alters 
that.  It  is  incumbent  now  upon  a  per- 
son who  has  purchased  a  reversion  to 
prove  substantially  that  there  was  no 
fraud  and  that  there  was  no  unfair  deal- 
ing, and  then  if  he  once  establishes  that 
the  purchase  comes  within  the  Act  and 

(2)  2  App.  Cas.  814. 

(3)  42  L.  J.  Ch.  646 ;  L.  R.  8  Ch.  484. 

(4)  40  L.  J.  Ch.  76fe ;  L.  R.  6  Ch.  665. 


the  sale  is  not  to  be  s^  aside  merely  for 
undervalue. 

Now  the  rule,  which  has  always  been 
the  rule  of  the  Court  of  Chancery,  ope- 
rated very  hardly  in  certain  cases.  I  will 
not  attempt  to  go  through  all  those  cases, 
but  this  may  be  said  to  be  a  type  of  them : 
"Where  a  father  purchased  a  reversion  from 
his  son,  and  there  was  the  most  evident 
fair  dealing ;  for  instance,  where  the  rever- 
sion had  been  carefully  or  in  fact  valued, 
where  the  &ir  dealing  was  undoubted, 
and  the  £sither  might  have  been  perfectly 
unwilling  to  purchase  it,  but  bought  it 
for  the  benefit  of  his  son.  If  it  turned 
out,  as  a  matter  of  fact,  that  the  reversion 
was  undervalued — I  do  not  mean  by  a 
mere  nominal  sum,  but  to  such  an  amount 
that  the  Court  looked  upon  it  as  material 
— all  the  fair  dealing  in  the  world  was  of 
no  use,  and  the  sale  of  the  reversion  was 
set  aside ;  and  I  think  I  may  say  that  in 
some  cases  the  difference  between  a 
substantial  and  a  really  unsubstantial  sum 
in  the  valuation  was  lost  sight  of,  and 
there  were  hard  cases  where,  because  by 
accident  or  even  by  the  fJEiult  entirely  of 
the  purchaser,  the  full,  fair,  and  adequate 
value  had  not  been  given,  the  sale  has 
been  set  aside.  It  was,  I  think,  to  meet 
those  cases  that  this  Act  was  pe^sed.  It 
is  possible  it  might  include  other  cases; 
but  in  all  cases  it  is  incumbent  upon  the 
purchaser,  resisting  an  action  to  set  aside 
the  sale,  to  shew  first  of  all  that  there 
was  no  fraud  and  no  unfair  dealing.  I 
rely  upon  those  words  "  un£iir  dealing." 

Now,  first  of  all,  I  consider  that  the 
very  fis^ct  of  an  un&ir,  inadequate  price 
having  been  given — not  of  a  trifling  in- 
adequacy, but  of  a  very  substantial 
inadequacy — necessarily  has  to  be  con- 
sidered on  the  question.  Was  the  trans- 
action without  unfair  dealing  %  I  do  not 
say  you  could  always  decide  upon  that 
fact  that  there  was  unfair  dealing  so  as  to 
take  it  out  of  the  Act  altogether,  but 
certainly  it  is  a  very  material  considera- 
tion. The  Courts  always  treated,  and 
until  a  plain  Act  of  Parliament  is  passed 
reversing  the  rule  they  always  must  treat, 
the  seller  of  a  reversion  as  being  fettered 
and  bound,  so  it  is  very  dif&cult  to  estab- 
lish that  a  transaction  with  him  is  quitefair. 

Now  let  us  look  at  the  feicts  of  this 
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case.  The  whole  of  the  evidence  has  not 
been  read  to  us,  but  the  correspondence 
has  been  read.  It  appears  that  the  plain- 
tiff is  a  gentleman  of  about  thirty  years 
of  age.  I  do  not  consider  the  difference 
between  twenty-one  and  thirty  as  for  this 
purpose  matenal.  The  man  of  twenty- 
one  may  know  ten  timoA  as  much  of  the 
world  as  the  man  of  thirty.  I  can  judge, 
as  the  defendant  was  able  to  judge,  that 
the  plaintiff  is  not  really  a  clever  man  of 
business.  He  was  of  no  occupation,  he 
lived  in  London  at  a  club  (or  made  it  his 
address,  at  any  rate),  and  it  was  said  he 
was  occupied  with  polo,  hunting,  and  such 
like  things,  and  occasionally  in  buying 
and  selling  horses.  We  were  asked  to 
infer  that  he  knew  all  about  the  world,  or 
that  he  was  in  the  ordinary  sense  a  man 
of  the  world.  I  do  not  infer  it  at  all ;  I 
find,  at  any  rate,  he  was  not  a  man  of 
business.  I  find  him  writing  to  the  trus- 
tees' solicitors  to  enquire  as  to  the  amount 
of  jointure  that  he  was  to  get — that  is  a 
very  significant  thing,  and  there  are  other 
circumstances.  He  went  to  the  defendant 
Higgins  to  borrow  300^.,  which,  no  doubt, 
he  wanted  to  get  as  quickly  and  with  as 
much  secrecy  as  possible.  The  proposal 
at  first  was  that  he  should  have  it  if  he 
got  a  surety ;  but  the  gentleman  who  was 
proposed  as  surety,  though  not  in  any  way 
objected  to  on  personal  grounds,  did  not 
appear  to  Mr.  Higgins  to  be  pecuniarily 
in  such  a  position  that  he  would  accept 
him  as  security.  It  turned  out,  however, 
that  the  plaintiff  was  entitled  to  a  rever- 
sion under  the  marriage  settlement  of  his 
father  and  mother,  and  the  proposal  for  a 
Loan  was  ultimately  turned  into  a  proposal 
for  the  purchase  of  a  portion  of  that  rever- 
sion. The  plaintiff  would  become  entitled 
to  that  reversion  upon  the  death  of  his 
mother,  a  lady  advanced  in  years  at  the  time 
the  transaction  was  concluded,  she  being 
seventy-two  years  old.  I  believe  she  is 
still  living,  or  her  death  had  not  occurred 
at  the  time  the  action  came  on  for  trial. 
That  was  a  capital  security — ^as  far  as  I 
can  see  it  might  be  called  a  gilt-edged 
security — upon  which  a  man  might  in 
easily  conceivable  circumstances  borrow 
the  money  beneficially.  There  could  be 
no  doubt  as  to  the  nature  and  sufficiency 
of  the  security. 


Now,  although  it  is  not  proved,  for  the 
purpose  of  my  judgment  I  feel  bound  to 
assume  that  the  plaintiff  knew  all  that  he 
was  doing,  and  that  keeping  him  in  the 
dark  was  not  anything  that  Higgins  could 
be  charged  with ;  but  there  are  certain 
things  that  he  might  be  and  must  be 
charged  with.  In  the  first  place,  he 
helped  the  plaintiff,  by  an  ingenious  letter 
addressed  to  the  solicitor  of  the  trustees 
of  the  settlement,  to  keep  them  ignorant 
of  the  fact  that  he  was  borrowing  money. 
That  is  a  material  matter.  Is  it  a  fiiir 
transaction,  not  only  to  act  when  you 
know  that  the  person  coming  to  you  for 
money  is  not  going  to  those  who  would 
be  in  a  position  to  explain  the  matter  to 
him  and  to  protect  him,  but  actually  to 
assist  him  in  making  out  a  story  that 
would  satisfy  them  and  keep  them  entirely 
in  the  dark)  I  do  not  think  it  is.  Then, 
in  addition  to  the  assignment,  it  appears 
to  me  material  to  take  note  of  a  collateral 
arrangement,  part  of  the  same  bargain, 
but  which  counsel  for  the  defendant  con- 
tended had  nothing  to  do  with  it.  I  think 
it  has  everything  to  do  with  it — it  was 
part  of  the  same  transaction.  That  was 
an  arrangement  that  the  plaintiff  might 
buy  back  the  property  that  he  was  selling 
— the  charge  on  the  reversion — at  600^.  if 
he  did  it  within  the  short  period  of  two 
months.  Why  600Z.  1  That  was  about 
the  value  of  the  share,  though  the  defen- 
dant «gave  only  300^.  for  it.  I  infer  from 
ihat  that  he  knew  the  real  value  of  the 
reversion,  and  that  he  did  not  tell  this 
expectant  heir  its  real  value;  and  I  think 
that  is  abundant  evidence  of  unfair  deal- 
ing, quite  independently  of  the  important 
&ot  that  the  price  given  was  300Z.,  and 
not  the  real  value,  600/.  Where  a 
man  deals  with  an  expectant  heir,  as- 
sisting him  to  keep  the  transaction 
secret,  buying  from  him  the  reversion 
at  half  price,  allowing  him  to  redeem  only 
on  the  terms  that  he  should  pay  some- 
where about  the  real  price— to  call  such  a 
matter  unfietir  is  stating  it  very  mildly.  I 
do  not  see  how  it  can  be  otherwise  than 
un&ir ;  and  if  so,  the  transaction  does  not 
come  within  the  Act.  The  Act  has  no 
reference  at  all  to  such  a  case.  I  con- 
ceive that  this  is  a  very  plain  case,  and 
that  the  purchase  must  be  set  aside.    I 
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have  not  beard  any  objection  to  the  terms 
upon  which  Mr.  Justice  Farwell  set  aside 
the  transaction,  and  the  appeal  must  be 
dismissed  with  costs. 

Vaughan  Williams,  L.J.— I  agree. 
Before  the  passing  of  the  Sales  of  Rever- 
sions Act,  1867,  there  can  be  no  doubt 
that  in  every  case  in  which  there  was  a 
transaction  of  this  sort — ^that  is  to  say,  a 
transaction  in  the  nature  of  purchase  or 
mortgage  with  the  heir  expectant  to  a 
reversion — the  Courts,  considering  that 
the  parties  were  not  dealing  on  equal 
terms,  and  the  weakness  which  might  be 
presumed  on  the  side  of  the  heir  expect- 
ant, used  to  throw  upon  the  persons  so 
dealing  with  the  expectant  heir  and  i*e- 
versioner  the  onus  of  proving  that  the 
transaction  was  fair,  and  used,  if  that 
onus  was  not  proved,  to  undo  the  trans- 
action. Of  course,  one  of  the  matters 
which  had  to  be  proved  by  the  person  who 
had  dealt  with  the  heir  expectant  was 
that  the  transaction  was  fair  in  point 
of  price,  and  the  result  was  that  if  he 
failed  to  prove  that  the  price  was  an 
adequate  price  he  had  failed  to  remove 
the  presumption  of  fraud,  which  was  a 
rebuttable  presumption,  arising  on  the 
position  and  relation  of  the  parties. 
Then  this  Act  of  Parliament  was 
passed ;  and  we  have  to  consider  what 
the  law  is  as  it  is  constituted  since  the 
passing  of  that  Act  of  Parliament.  The 
matter  was  much  discussed  in  the  case  of 
Ayleaford  (Earl)  v.  Morris,^  in  which  case 
Lord  Selborne  delivered  the  judgment  of 
the  Court.  Lord  Selborne,  in  speaking  of 
the  effect  of  the  statute,  says  that  the  Act 
**  is  carefully  limited  to  purchases  '  made 
bona  fde  and  without  fraud  or  unfair 
dealing,'  and  leaves  undervalue  still  a 
material  element  in  cases  in  which  it  is 
not  the  sole  equitable  ground  for  relief. 
These  changes  of  the  law  have  in  no. 
degree  whatever  altered  the  onus  pro- 
bandi  in  those  cases,  which,  according  to 
the  language  of  Lord  Hardwicke,  raise 
'  from  the  circumstances  or  the  conditions 
of  the  parties  contracting — ^weakness  on 
one  side,  usury  on  the  other,  or  extortion, 
or  advantage  taken  of  that  weakness  ' — a 
presumption  of  fraud."  Now,  that  being 
the  state  of  things,  the  onus,  as  I  under- 


stand that  judgment,  is  still  thrown  upon 
the  person  dealing  with  the  heir  expect- 
ant to  rebut  the  presumption  arising  from 
the  circumstances  and  conditions  of  the 
parties  contracting,  but  it  is  no  longer 
true  that  the  mere  proof  of  inadequacy  of 
price  will  render  it  impossible  for  him  to 
rebut  that  presumption,  and  the  statute 
seems  to  me  to  shew  what  he  must  do  in 
order   to  rebut    the  presumption.      He 
must  shew  that  the  purchase  was  made 
bona  Jide  and  without  fraud  and  without 
un&ir  dealing.      Now  so  &r  as  actual 
fraud  in  fact  is  concerned,  I  do  not  think 
that  the  learned  Judge  found    that   it 
existed   here.     But  he  found  that  the 
price  was  inadequate,  and  grossly  inade- 
quate.    Although  the  mere   fiict  of  the 
price    being    grossly    inadequate  is  un- 
doubtedly a  material  element  to  take  into 
consideration  when  dealing  with  the  ques- 
tion  whether  the  onus  on   the    person 
dealing  with  the  heir  expectant  has  been 
satisfied — ^that    is,    the    presumption    of 
fraud  has  been- rebutted — I  doubt  whether 
you  can    merely    upon    the    groond    of 
inadequacy    of  price    since  the    statute 
say  that  the  party  has  failed  in  the  onus 
which  has  been  cast  upon  him.     But  it  is 
not  necessary   in  this    case  to  go  that 
length.     Although  it  may  be  that  in  this 
case  there  is  no  proof  of  fraud,  that  there 
is    no    proof    of   what    Loni    Selborne 
in    Aylesford    {Earl)  v.  Morru^    refers 
to  as  a  deceit  or  circumvention,  yet  the 
circumstances   quite  apart  from  the  in- 
adequate price,  considered  alone,  do  shew 
that  there  was  "unfair  dealing."    Now 
what  is  there  that  you  have  to  a^d  to  the 
grossly  inadequate  price  here  ? — because, 
following  the  ruling  of  Lord  Selborne,  I 
take  into  consideration  the  grossly  in- 
adequate price,  and  I  look  to  see  whether 
there  is  anything  else  going  to  shew  that 
there  was  "  unfeir  dealing,"  by  which  I 
understand  taking  an  unfiur  advantage  of 
the  weakness  of  the  heir  expectant  or  his 
desire  to  avoid  publicity  or  anything  of 
that  sort.     It  seems  to  me  that  one  only 
has  to  look  at  the  correspondence  to  see 
it    proved    to    demonstration    that  Mr. 
Higgins  did  take  an  unMr  advantage  of 
the  weakness  of  Mr.  Brenchley,  because, 
it  being  proposed  for  the  security  of  Mr. 
Higgins  that  a  reference  should  be  made 
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to  the  solicitors  for  the  trustees  of  the 
fand  in  respect  of  which  Mr.  Brenchley's 
reversion  arose,  he  not  only  suggests  to 
Mr.  Brenchley  that  it  is  unnecessary  for 
him  to  let  those  solicitors  know  that  he  is 
borrowing  money  or  otherwise  dealing 
with  this  reversion,  but  he  positively 
suggests  in  a  letter  which  was  dictated  by 
him  the  precise  misrepresentation  which 
should  be  put  forward  in  order  to  keep 
those  solicitors  in  the  dark — I  mean  the 
suggestion  that  Mr.  Brenchley  should 
express  a  desire  to  know  whether  he  could 
make  any  and  what  settlement  in  the 
event  of  his  marriage. 

Under  those  circumstances  the  con- 
clusion of  &ct  which  I  draw  in  this  case 
is  that  it  was  the  desire  of  Mr.  Higgins, 
if  he  could,  to  prevent  Mr.  Brenchley 
getting  professional  advice.  He,  of  course, 
knew  that  if  the  truth  was  told  to  the 
solicitors  for  the  trustees  it  was  ex- 
tremely probable  that  professional  advice 
would  be  preferred  to  Mr.  Brenchley 
dissuading  him  from  entering  into  that 
transaction.  That  being  so,  I  will  not  go 
into  the  numerous  other  matters  which 
seem  to  me  to  impeach  the  fairness  of  the 
transaction.  But  taking  that  alone,  we 
have  here — first,  a  desire  on  the  part  of 
Mr.  Higgins  to  prevent  Mr.  Brenchley 
getting  professional  advice,  actively  sup- 
ported by  the  suggestions  and  the  dictated 
letter  of  Mr.  Higgins  himself;  secondly, 
the  gross  inadequacy  of  price,  which  is  no 
longer  the  mere  gix^ss  inadequacy  of  price, 
because  it  is  the  gross  inadequacy  of  price 
plus  the  unfair  dealing  of  Higgins  in 
thus  seeking  to  prevent  Brenchley  taking 
professional  advice,  Bi-enchley  being  a 
man  who,  according  to  the  doctrines  to 
which  I  have  already  referred,  was  in 
such  a  position  that  he  was  under  a 
weakness  of  which  advantage  might  be 
taken. 

Under  those  circumstances,  without 
deciding  that  the  inadequacy  of  price, 
although  gross,  if  it  had  stood  alone,  would 
have  been  sufficient  since  the  statute,  it 
seems  to  me  that  if  you  take  the  in- 
adequacy of  price  pliis  these  other  matters 
connected  with  the  transaction,  it  is  im- 
possible to  say  that  this  was  a  purchase 
bonajide  made  without  fraud  and  without 
unfair  dealing. 

Voi.  70.— OHAxa 


BoHSB,  L.J. — I  agree.  Counsel  for 
the  appellant  tried  to  persuade  us  to  con- 
sider a  purely  academic  question,  whether 
since  the  Sales  of  Beversions  Act,  1867, 
inadequacy  of  price,  even  though  gross, 
would  be  sufficient  in  itself  to  upset  the 
purchase  of  a  reversion  apart  from  all 
other  considerations.  It  appears  to  me 
useless  to  argue  such  a  point.  You  must 
of  necessity  consider  some  other  circum- 
stances of  the  purchase  to  some  extent. 
For  instance,  it  may  well  be  that  even 
gross  inadequacy  of  price  may  not  be 
sufficient  in  itself  to  upset  the  sale  of  a 
reversionary  interest  under  some  special 
and  peculiar  circumstances  that  one  could 
imagine.  Suppose,  for  example,  a  father 
having  a  reversion,  wishiug  to  give  a  son 
an  advantage,  sells  it  to  the  son  for,  say, 
half  its  real  value,  the  &ther  well  knowing 
the  value  of  the  reversion  and  the  son 
being  perfectly  innocent  in  the  matter 
and  not  unduly  persuading  his  father.  Of 
course,  in  such  a  case  as  that  you  could 
not  lay  hold  of  the  gross  inadequacy  of 
price  and  say  that  in  itself  is  sufficient  to 
enable  the  father  to  upset  the  sale  as 
against  the  son.  To  see  whether  gross 
inadequacy  of  price  would  be  sufficient  to 
set  aside  a  sale  you  must  of  course  look  at 
the  general  circumstances  of  the  sale — 
between  whom  it  was  made  and  how  it 
was  brought  about.  Undoubtedly,  to  my 
mind,  under  many  ordinary  circumstances 
of  the  sales  of  reversions,  gross  inadequacy 
of  price  might  in  itself  be  sufficient  to 
enable  the  Courts  to  conclude  that  the 
purchase  was  an  unfair  one  as  against  the 
purchaser.  In  such  a  case  the  purchaser 
could  not  avail  himself  of  the  benefit  of 
the  Act,  for  the  Act  does  not  apply  at  all 
to  purchases  unless  they  were  made  bona 
fide  aod  without  fraud  or  unfair  dealing, 
and  in  that  case  the  purchaser  could  not 
avail  himself  of  the  protection  of  the  Act, 
and  the  case  would  have  to  be  dealt  with 
by  the  Courts  upon  the  ordinary  principles 
of  equity  applicable  to  it. 

Now  in  the  present  case  it  is  sufficient 
to  say  that,  looking  at  the  unchallenged 
facts,  the  sale  of  this  reversion  at  the  price 
here  given  for  it  was  under  the  circum- 
stances un&ir,  to  say  the  least.  We  need 
not  consider  whether  it  might  not  also  be 
stigmatised  as  being,  in  the  eyes  of  this 
3H 
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Ccrart  of  eqnity,  a  fraud.  That  being  so, 
the  pim^hafler  here  cannot  avail  himself  of 
the  protection  of  the  Act.  The  Act  does 
not  apply  at  all,  and  therefore  we  have  to 
consider  the  ordinary  case  of  the  sale  of  a 
reversion  for  a  grossly  inadequate  price — 
an  nnconsdonable  sale  and  price— effected 
under  circumstances  in  which  it  is  clear  a 
Court  of  er|uity  will  consider  and  hold 
such  a  purchase  as  this  cannot  for  a 
moment  stand. 

I  consider  that  when  the  admitted  £u;ts 
of  this  case  are  rightly  understood,  in  the 
eyes  of  a  Court  of  equity  this  case  was 
practically  unarguable. 

8olldtor» -Peacock  k  Goddard,  agents  for 
Moody  dc  WooUey,  Derby,  for  plaintiff; 
C.  Pcrrott-Smitb  k,  Ck).,  for  defendant. 

[Reported  by  A.  Cordery^  Esq., 
Barrigter-at'Law, 


Cozens- Habdy,  J.  ^ 

1901.  >        DIXON  V.  STEEL. 

Aug.  1,2,10.     ) 

Mortgage — Surety — Right  of  Stf/rety  to 
Security  given  by  Principal  Debtor, 

The  right  of  a  surety  against  the  security 
given  to  the  creditor  by  the  principal  debtor 
arisea  at  the  time  of  his  becoming  surety, 
and  does  not  arise  merely  if  and  when,  he 
discharges  the  obligation  oj  the  principal 
debtor. 

Dicta  o/ Page- Wood,  V.C,  in  South  v. 
Bloxham  (34  L.  J.  Ch.  369 ;  2  H.  &  M. 
457),  considered  and  explained. 

Adjourned  summons. 

By  an  indenture  of  mortgage  dated 
January  12, 1894,  John  Dixon  mortgaged 
a  certain  copyhold  messuage  or  dwelling- 
house  known  as  No.  9  Salem  Street  South, 
in  the  borough  of  Sunderland,  to  Thomas 
Steel  to  secure  repayment  of  the  principal 
sum  of  2252.  and  interest. 

By  an  indenture  of  mortgage  dated 
March  20,  1896,  Mary  Anne  Dixon,  the 
wife  of  John  Dixon,  mortgaged  certain 
messuages  or  dwelling-houses  known  as 
Nos.  26, 27, 28,  and  29  Henry  Street  East, 
and  Nos.  18,  19,  20,  and  21  Back  Henry 


Street  Eastyintheboron^of  Sondflriiiid, 
to  Thomas  Sted  to  secure  repayment  of 
the  principal  sum  of  275L  and  intensL 

By  an  indenture  dated  Aagast  5, 189€, 
and  made  between  John  Dixcmof  the  fini 
party  Mary  Anne  Dixon  of  the  seoood 
part,  and  Thomas  Steel  of  the  third  put, 
after  reciting  {inier  alia)  the  indentom 
of  mortgage  of  January  12,  1894,  and 
March  20,  1896,  respectively,  and  that 
John  Dixon  and  Mary  Anne  Dixoo  had 
requested  Thomas  Steel  to   lend  John 
Dixon  the  further  sOm  of  5002.,  it  wis 
witnessed  that,  in  consideration  of  the  som 
of  bOOL  then  lent  and  advanced  to  Jdm 
Dixon  by  Thomas  Steel  (the  receipt  aod 
payment  of  which  sum  Jdm  Dixon  and 
Mary  Anne  Dixon  did  thereby  respec- 
tively acknowledge),    John    Dixon  and 
Mary  Anne  Dixon  did  thereby  jointly 
and  severally  covenant  with  Thomas  Steel 
for  the  repayment  to  him  of  the  said  sum 
of  500Z.  with  interest ;  and  it  was  farther 
witnessed  that  John   Dixon,  as  to  the 
messuages  or  dwelling-houses  comprised 
in  the  aforesaid  indenture  of  mortgage  of 
January  12,  1894,  and  Mary  Anne  C^n, 
as  to  the  messuages  or  dwelling-houses 
comprised  in  the  aforesaid  indenture  of 
mortgage  of   March   20,   1896,  thereby 
respectively    covenanted    with    Thomas 
Steel    that    all    the    said    messuages  or 
dwelling-houses  should  respectively  stand 
charged  with  the  payment  to  the  said 
Thomas  Steel  of  the  said  sum  of  500^  and 
interest    thereon.     And    it  was  further 
witnessed  that,  for  the  consideration  afore- 
said, Mary  Anne  Dixon  did  thereby  fur- 
ther mortgage  the  messuage  or  dwelling- 
house  known  as  No.  15  Nicolaon  Street, 
in  the  borough  of  Sunderland,  to  the  said 
Thomas  Steel  by  way  of  further  security 
for  the  repayment  of  the  principal  sums 
of  225/.  and  275/.,  secured  respectively  by 
the  indenture  of  mortgage  of  January  12, 
1894,  and  March  20,  1896,  and  of  the 
principal    sum    of   500Z.,  together  with 
interest  thereon  respectively. 

The  sum  of  500/.  with  interest  thereon, 
secured  by  the  indenture  of  mortgage  and 
further  diarge  of  August  5,  1896,  was 
duly  repaid  to  Thomas  Steel  prior  to 
April  5, 1898 ;  but  no  reconveyance  had 
ever  been  made  of  the  messuages  or 
dwelling-houses  comprised  in  the  said 
indenture. 
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On  April  5,  1898,  Thomas  Steel  con- 
sented to  make  a  further  advance  of  500^. 
for  the  benefit  of  John  Dizon.  The  money 
was  actually  advanced  to  Mary  Anne 
Dixon;  and  it  was  agreed  between  the 
parties  that  the  former  indenture  of  mort- 
gage and  further  charge  of  August  5, 1896, 
should  stand  as  security  for  this  new 
■advance  in  order  to  save  expense. 

In  pursuance  of  the  above  agreement, 
a  letter  in  the  following  terms  was  signed 
by  John  Dixon  and  Mary  Anne  Dixon  on 
April  20,  1898,  and  washanded  to  Thomas 
8teel :  "  We  acknowledge  to  have  received 
from  Mr.  Thomas  Steel  the  sum  of  500/., 
and  the  same  is  to  be  considered  as  secured 
to  him  by  the  mortgage  deed  on  our  pro- 
perties dated  August  5, 1896,  with  interest 
■as  therein  mentioned." 

It  was  alleged  by  the  plaintiff  at  the 
adjourned  hearing  of  the  summons,  but 
denied  by  the  defendants,  that  Mary  Anne 
Dixon  had  become  a  party  to  the  trans- 
action embodied  in  the  letter  of  April  20, 

1898,  only  as  a  surety  for  John  Dixon  ; 
and  evidence  was  offered  in  support  of 
either  contention.  His  Lordship,  how- 
ever, was  satisfied  on  the  evidence  that 
Mary  Anne  Dixon  was  a  surety  only. 

By  a  judgment  of  the  Queen's  Bench 
Division  of  the  High  Court  made  in  an 
action  of  Dixon  v.  Steel,  on   March   4, 

1899,  the  defendants  to  the  present  sum- 
mons became  entitled  to  costs  to  be  paid 
them  by  John  Dixon,  and  such  costs  were 
taxed  and  allowed  at  the  sum  of  189/. 
•89.  8(2.,  as  appeared  by  the  Taxing 
Master's  certificate  dated  May  19,  1899. 

By  an  order  dated  June  13, 1899,  made 
in  the  action  of  Dixon  v.  Steely  a  receiver 
was  appointed  of  the  rents,  profits,  and 
moneys  receivable  in  respect  of  the  interest 
of  John  Dixon  in  the  messuage  or  dwell- 
ing-house No.  9  Salem  Street,  comprised 
in  the  indenture  of  mortgage  of  Janu- 
ary 12,  1894. 

Before  this  date  the  defendants  had 
been  informed  that  Mary  Anne  Dixon 
had  been  a  surety  only  for  her  husband 
in  the  transaction  of  April  20,  1898. 

By  an  indenture  of  transfer  dated 
August  14, 1899,  Thomas  Steel  transferred 
to  the  defendants  the  principal  sums  and 
interest  secured  respectively  by  the  inden- 
tures of  January  12,  1894,  March   20, 


1896,  and  August  5, 1896,  and  the  benefit 
of  all  securities  for  the  same. 

By  an  order  made  by  North,  J.,  on 
December  2,  1899,  on  the  application  of 
the  defendants,  and  intituled  "In  the 
Matter  of  .  .  ,  An  Act  to  amend  the  law 
relating  to  Future  Judgments,  Statutes, 
and  Recognizances,  And  in  the  Matter  of 
John  Dixon  .  ,  ."  certain  enquiries  were 
directed  to  ascertain  what  was  due  to  the 
defendants  under  the  aforesaid  judgment 
of  March  4,  1899,  what  interest  or 
interests  in  land  of  the  said  John  Dixon 
had  been  delivered  in  execution  by  virtue 
of  the  aforesaid  order  of  June  13,  1899  ; 
and  whether  there  were  any  and  what 
liens,  charges,  or  incumbrances  upon  the 
said  interest  or  interests  in  land,  and 
what  were  their  priorities. 

By  his  certificate  dated  April  3,  1900, 
the  Master  found  {irUer  alia)  that  the 
interest  in  land  of  John  Dixon  which  had 
been  delivered  in  execution  by  the  appoint- 
ment of  a  receiver  thereof  by  virtue  of 
the  order  of  June  13,  1899,  was  an  equity 
of  redemption  in  the  messuage  or  dwelling- 
house  No.  9  Salem  Street,  and  that  the 
only  liens,  charges,  or  incumbrances 
affecting  the  said  interest  were  the  mort- 
gages of  January  12,  1894,  and  August  5, 
1896,  and  the  transfer  of  August  14, 
1899 ;  and  that  all  such  liens,  charges,  or 
incumbrances  were  created  prior  to  the 
said  order  of  June  13,  1899.  He  found, 
also,  that  Mary  Anne  Dixon  claimed  to 
be  a  party  to  the  indenture  of  August  5, 
1896,  as  surety  only  for  John  Dixon. 

Pursuant  to  a  number  of  subsequent 
orders,  the  messuage  or  dwelling-house 
No.  9  Salem  Street  was  ultimately  sold 
to  a  certain  Thomas  Stockdale  for  the 
sum  of  375Z.,  and  the  latter  was  autho- 
rised to  pay  to  the  defendants,  as  trans- 
ferees of  the  mortgage  of  January  12, 
1894,  the  amount  due  on  that  mortgage. 

The  defendants  had  since  received  the 
balance  of  the  purchase-money,  amounting 
to  130^.  4^.  1(Z.,  and  claimed  to  apply  it 
towards  satisfaction  of  the  sum  of  189t 
Ss,  8c2.,  due  to  them,  as  already  mentioned, 
by  virtue  of  the  Taxing  Master's  certifi- 
cate of  May  19,  1899. 

The  plaintiff  Mary  Anne  Dixon,  how- 
ever, claimed  that  the  said  balance  should 
be  applied  towards  payment  of  the  moneys 
3H2 
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due  to  the  defimdants  under  the  indenture 
of  mortgage  of  August  5, 1896 ;  and  on 
March  22,  1901,  she,  by  her  agent, 
tendered  to  the  defendants  the  amount 
due  under  the  mortgage,  less  the  said 
balance  of  1307.  4«.  Id. 

The  defendants,  however,  refused  the 
tender. 

The  present  summons  was  thereupon 
issued  by  the  plaintiff,  asking  for  a  de- 
claration that  the  plaintiff  had  been  dis- 
charged as  a  surety  with  respect  to  the 
amount  secured  by  the  indenture  of 
further  charge  and  mortgage  of  August  5, 
1896,  or,  in  the  alternative,  for  a  declara- 
tion that  she  had  been  discharged  to  the 
extent  of  the  ajnount  of  130/.  4«.  Id.  The 
plaintiff  claimed  also  that  an  account 
might  be  taken  of  what,  if  anything,  was 
due  under  the  two  indentures  of  mort- 
gage of  March  20,  1896,  and  August  5, 
1896,  and  that  upon  payment  of  the  sum 
to  be  found  due  on  talong  such  account, 
the  defendants  might  be  ordered  to  re- 
convey  the  premises  comprised  in  and 
subject  to  the  said  indentures  of  mortgage 
to  the  plaintiff,  or  as  she  should  direct, 
free  of  incumbrances. 

Micklem^  K.C.,,  and  T.  Douglaa,  for  the 
plaintiff. — Mrs.  Dixon  was  surety  only 
for  her  husband,  and  a  surety  is  entitled 
to  the  benefit  of  the  security  given  by  the 
principal  debtor.  Hence  Mrs.  Dixon  is 
entitled  to  claim  that  the  balance  of 
130/.  4«.  \d.  now  in  the  hands  of  the  de- 
fendants should  be  applied  towards  pay- 
ment of  the  500/.  secured  by  the  mortgage 
of  Augusts,  1896. 

[They  referred  ioArden  v.  Arden  [l885]  ^ 
and  Rouse  v.  Bradford  Banking  Co. 
[1894].2] 

Martdliy  for  the  defendants. — As  to 
whether  Mrs.  Dixon  was  principal  debtor 
or  surety  is  purely  a  matter  of  (ax^ ;  and 
the  real  question  is,  was  it  the  husband  or 
wife  who  actually  received  the  money  % — 
Hudson  V.  Carmichael  [1854].' 

[Cozens-Hardt,  J. — That  case  was 
commented  on  in  Paget  v,  Paget  [l898].*] 

Here  the  evidence  goes  to  shew  that 

(1)  64  L.  J.  Ch.  665  ;  29  Ch.  D.  702. 

(2)  63  L.  J.  Ch.  890;  [1894]  A.C.  686. 

(3)  23  L.  J.  Ch.  893,  894 ;  Kay,  613,  620. 

(4)  67  L.  J.  Ch.  266;  [1898]  I  Ch.  470. 


Mrs.  Dixon  was  a  principal  debtor,  and 
not  a  surety  at  all.  She  cannot,  aooord- 
ingly,  be  entitled  to  the  balance  of 
130/.  4s.  Id. 

But  even  supposing  that  she  were  only 
a  surety,  yet  the  right  of  a  surety  to  the 
security  given  by  the  principal  debtor 
arises  only  if,  and  when,  the  surety  pays 
the  debt.  Till  such  payment  the  right  of 
the  surety  is  inchoate  only,  and  is  liable 
to  be  displaced  by  or  postponed  to  inter- 
vening equities — South  v.  Blaxham  [lS65],^ 
per  Page- Wood,  V.C. :  "  Now  what  are 
the  rights  of  a  surety  %  His  right  arises 
as  soon  as  he  pays  the  debt  due  from  his 
principal,  and  not  before.  Until  sudi 
payment,  the  &ct  of  a  person  having 
become  surety  for  a  mortgage  debt  in  no 
way  prevents  the  principal  from  dealing 
with  the  property  by  assigning  it  to  a 
second  mortgagee  ** — Ferguson  v.  Gibson 
[1872]  ^  and  Toogood^s  Legacy  Trusts^  In 
re  [i889y 

Micktemj  K.C.^  in  reply. — ^The  evidence 
shews  that  Mrs.  Dixon  was  surety,  not 
principal  debtor;  and  it  is  immaterial 
whether  the  creditor  knew  of  this,  the 
true,  relation  between  the  two  debtors  at 
the  time  of  his  advance — Overend^  Gumey 
<Cr  C7o.,  Lim.  {Liquidators)  v.  Oriental 
Financial  Corporationj  Lim.  {Liquidators} 
[1874].« 

It  is  not  the  fiict  that  the  right  of  a 
surety  to  the  security  given  by  the 
principal  debtor  accrues  only  on  payment 
by  him  of  the  mortgage  debt.  Such  a 
contention  is  completely  disposed  of  by 
the  decision  in  Pearl  v.  Deacon  [iss:],* 
the  facts  in  which  are  practically  identiod 
with  those  in  the  present  case.  To  the 
same  effect  is  Forbes  v.  Jackson  [l882],^^ 
and  the  note  on  Rees  v.  Berrington^ 
[1795]  ^^  in  White  and  Tudor* s  Equity  Cases 
(7th  ed.  1897),  vol.  ii.  p.  568. 

[They  referred  also  to  Green  v.  Wgnn 
[1869]  ^*  and  Taylor  Y.  Bank  of  ^ew  South 
Wales  [l886].^3j  c^^  ^^  ^^^ 

(6)  34  L.  J.  Ch.  369, 372 ;  2  H.  dc  M.  457, 463. 

(6)  41  L.  J.  Ch.  640;  L.  B.  14  Eq.  379. 

(7)  61  L.  T.  19. 

(8)  L.  R,  7  H.L.  348. 

(9)  26  L.  J.  Ch.  761 ;  24  Beav.  186. 

(10)  61  L.  J.  Ch.  690;  19  Ch.  D.  615. 

(11)  2  Ves.  640. 

(12)  38  L.  J.  Ch.  220 ;  L.  R.  4  Ch.  204. 

(13)  65  L.  J.  P.C.  47 ;  11  App.  Caa.  596. 
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By  clause  6  the  directors  undertook  to 
supply  an  assistant  to  F.  G.  Aflalo,  and 
that  he  should  be  entitled  to  pursue  his 
literary  work,  in  so  £sLr  as  it  should  not 
interfere  with  the  due  performance  of  his 
editorial  duties.  In  pursuance  of  this  . 
agreement  F.  G.  Aflalo  contributed  to  the 
Encydopcedia  a  signed  article  entitled 
^*  Sea  i^hing/'  and  registered  himself  as 
proprietor  of  the  copyright  in  the  same. 
Shortly  before  the  date  of  this  agreement 
F.  G.  Aflalo  arranged  with  the  second 
plaintiff,  Charles  Henry  Cook,  who  was 
well  known  under  the  n(ym  de  plume  of 
^'  John  Bickerdyke/'  that  he  should  con- 
tribute certain  signed  articles  on  angling 
subjects  to  the  EncydopcBdia,  The  terms 
were  set  forth  in  a  letter  of  June  2,  1896, 
from  F.  G.  Aflalo  to  C.  H.  Cook  as  follows : 
"  I  am  now  requested  by  Messrs.  Lawrence 
and  Bullen  to  definitely  ask  you  to  under- 
take for  their  forthcoming  Eneychpcedia 
of  Sports  and  PastimesthQ  following  work. 
Of  the  angling  article  5,000  words,  and 
separate  articles  of  5,000  each  on  trout 
and  pike.  The  former  (angling)  we  should 
want  in  by  the  middle  of  July,  the  two 
latter  will  do  later.  The  remuneration 
will  be  at  the  rate  of  2L  per  thousand, 
payable  ordinarily  when  the  work  is 
passed  for  press,  but  if  you  prefer  letting 
us  have  all  the  trout  and  pike  articles  in 
by  August  I  understand  the  publishers 
"mil  make  no  difficulty  about  paying  for 
the  whole  by  October.  "WiU  you  see 
Senior  about  your  share  in  the  angling 
article,  and  also  let  us  know  if  these  terms 
are  satisfactory  ? " 

Pursuant  to  this  arrangement,  C.  H. 
Cook  contributed  three  articles  on  "  Coarse 
Fish,"  "Pike,"  and  "Trout"  to  the 
Encychpasdia,  and  the  defendants  pub- 
lished them  therein.  C.  H.  Cook  was 
the  registered  proprietor  of  these  three 
articles.  In  1900  the  defendants,  with- 
out the  knowledge  or  consent  of  the 
plaintiffs,  published  a  book  called  Ths 
Yowng  Sportsman^  containing  copies  of 
each  of  the  articles  contributed  by  the 
plaintiffs  respectively  to  the  Encydopcedia. 
The  plaintiffs  objected,  and  by  their  action 
claimed  an  injunction  to  restrain  the  de- 
fendants from  so  doing,  and  damages.  By 
their  defence  the  defendants  claimed  to 
be  the  pioprietors  of  the  EneyelQp€edia  of 


Sport  and  also  of  the  oopyriglit  in  tha 
articles  contributed  by  the  plaintiflfe,  and 
said  that  it  was  an  implied  term  of  the 
agreement  with  Aflalo,  and  also  of  Cook's 
employment,  that  the  copyright  in  the 
articles  should  belong  to  the  defendants 
as  proprietors  of  the  Encydopcedia.  The 
defendants  counterclaimed  for  an  order  to 
expunge  the  entries  of  the  plaintiffs  as 
registered  proprietors  of  the  copyright  in 
these  articles. 

HugJiM^  K,C,,  and  R.  J,  Parker,  for 
the  plaintiffs. — It  has  been  establisbed 
for  fifty  years  that  the  author  of  an 
article  is  entitled  to  the  copyright  therein 
as  against  the  publisher,  in  the  absence 
of  any  agreement,  express  or  implied,  that 
the  publisher  is  to  have  it.  This  is 
specially  so  in  the  case  of  an  encyclopaedia 
where  each  article  may  have  a  value  by 
itself— Hereford  (Bishop)  v.  Griffin  [lS48].» 
It  turns  upon  section  18  of  the  Copyright 
Act,  1842,^  and  the  inference  to  be  drawn 

(1)  17  L.  J.  Cb.  210 ;  16  Sim.  190. 

(2)  The  Copyright  Act,  1842,  s.  18,  prond» 
"That,  when  any  pnblisher  or  other  person 
shall,  before  or  at  the  time  of  the  passing  of 
this  Act,  have  projected,  conducted,  and  carried 
on,  or  shall  hereafter  project,  conduct,  and 
carry  on,  or  be  the  proprietor  of  any  encyclo- 
paedia, review,  magazine,  periodical  work,  or 
work  published  in  a  series  of  books  or  parts,  or 
any  book  whatsoever,  and  shall  have  employed 
or  shall  employ  any  persons  to  compose  the 
same,  or  any  volumes,  parts,  essays,  articles,  or 
portions  thereof,  for  publication  in  or  as  part 
of  the  same,  and  such  work,  volumes,  parts, 
essays,  articles,  or  portions  shall  have  been  or 
shall  hereafter  be  composed  under  such  employ- 
ment, on  the  terms  that  the  oop3rright  thereia 
shall  belong  to  such  proprietor,  projector,  pub- 
lisher, or  conductor,  and  paid  for  by  such  pro- 
prietor, projector,  publisher,  or  conductor,  the 
copyright  in  every  such  encyclopaedia,  review, 
magazine,  periodical  work,  and  work  published 
in  a  series  of  books  or  parts,  and  in  every 
volume,  part,  essay,  article,  and  portion  so 
composed  and  paid  for.  shall  be  the  property  of 
such  proprietor,  projector,  publisher,  or  other 
conductor,  who  shall  enjoy  the  same  rights  as 
if  he  were  the  actual  author  thereof,  and  shall 
have  such  term  of  copyright  therein  as  is  given 
to  the  authors  of  boolm  by  this  Act.  .  .  .  Pro- 
vided always,  that  during  the  term  of  twenty- 
eight  years  the  said  proprietor,  projector, 
publisher,  or  conductor  shall  not  publish  any 
such  essay,  article,  or  portion  separately  or 
singly  without  the  consent  previously  obtained 
of  the  author  thereof,  or  his  assigns." 
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I  by(^;!  from  the  dealings   between  the  parties 

I  iaiK?  C  whether  these  articles  were  composed  on 

&lo,S^  *^®  terms    that    the    copyright  therein 

the  conr-  should  belong  to    the    publisher.      The 

DF  to  ^"^  defendants  may  rely  upon  Stoeet  v.  Ben- 

2"    '^Z  ning  [l865],^  but  that  was  the  case  of 

.  *3?^'  reports    for  a  legal    publication,  which 

*!^ir!  would  be  of  no  value  published  separately, 

■^  'p^  and  the  case  is  capable  of  being  reconciled 

^  ^  with  the  plaintiffs'  contention. 

The  other  cases  bearing  upon  the  point 
are  Walter  v.  Howe  [i88l]^  and  Lamb  v. 

R.J  r  Evans   [l892].*     In   the  latter  case   the 

>  &0B  t.  principles  to  be  applied  in  cases  like  the 

i»  iTj  present  were  settled.    The  onus  of  proof 

>eopr:-  is  upon  the  publishers,  as,  prima  facie, 

y,  m  I-  the  author  has  the  copyright  in  his  own 

aoriL.  Work, 

If?  £  Younger y  K,C,y  and  T,  L.  GUmour^  for 

fsas'  t^®   defendants. — The    inference  can  be 

^;3.  drawn   from   the  dealings  between    the 

J  ^-  parties  that  the  copyright  in  these  articles 

^^  was  to  belong  to  the  publishers.     This 

work  was  costly,  the  plaintiffs  were  em- 
ployed at  a  fixed  payment,  and  the  pub- 
lishers never  intended  the  articles  in  their 
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to  the  order  which  they  ask.  There  will 
de  an  injunction  and  an  enquiry  as  to 
damages. 


Solicitors—Field,  Roscoe  &  Co.,  for  plaintiffs; 
Dixon,  Elkln  5c  Dizon,  for  defendants. 

lEeported  by  O.  Maaan,  Eiq,, 
Barrister -at' Law. 


[IN  THB  COURT  OF  APPEAL.] 
RiGBY,  L.J.     "V 
OOLLIKS,  L.J.  I 

ROMEa,L.J.     V      HILDESHEIMERt^.W.F. 
1901  f  FAULKNER,  LIM. 

Aug.  2.        J 

Copyright —  Infrmgement  —  Penalty  — 
Aggregate  Swm  —  Minimum  for  Bach 
Offence— Fine  Arts  Copyright  Act^  1862 
(25  d:  26  Vict.  c.  68),  «.  6. 

In  an  action  to  recover  penalties  for 
several  infringements  of  copyright  under 
the  Fine  Arts  Copyright  Act,  1862,  *.  6, 
the  Court  can  award  a  sum  of  money 
whidi  in  relation  to  each  of  the  several 
offences  may  represent  only  a  fractional 
part  of  the  lowest  coin  in  the  realm  as  the 
penalty  for  each  offence,  and  is  not  bound 
to  avxtrd  such  a  sum  as  vnll  represent  a 
farthing  at  the  least  in  respect  of  each 
offence, 

Ellis  V,  Marshall  &  Son  (64  L  J.  Q.B. 
757);  Baschet  v.  London  Illustrated 
Standard  Co.  (69  L.  J.  Ch.  35 ;  [1900] 
1  Ch.  73);  and  Nicholls  v.  Parker 
(17  Times  L.  R.  482)  overruled  on  this 
point ;  and  the  decision  of  the  majority 
of  the  Cowrt  in  Green  v.  Irish  Indepen- 
dent Co.  ([1899]  1  Ir.  R.  386)  dUsented 
from. 

Each  infringing  copy  constitutes  a 
separate  offence  under  section  6. 

Beal,  Ex  parte  (37  L.  J.  Q.B.  161; 
L.  R.  3  Q.B.  387),  approved. 

Appeal  from  a  decision  of  Kekewich,  J. 

This  action  was  brought  by  the  plain- 
tiffs against  the  defendants  for  infringe- 
ment of  copyright  in  a  series  of  small 


pictures,  which  were  used  as  stiffeners  for 
and  sold  with  small  packets  of  cigarettes. 
A  large  number  of  copies  of  the  pictures 
were  originally  sold  by  the  plaintiffs  to 
the  defendants  at  the  rate  of  2s,  6d,  per 
1,000  copies. 

The  defendants,  acting  in  th»  bona  fide 
belief  that  they  had  bought  the  copyright 
as  well  as  the  pictures,  afterwards  ordcnred 
1,012,600  copies  of  another  firm,  who 
supplied  them  at  2s.  per  1,000. 

The  infidngement  was  established  at 
the  trial,  and  an  enquiry  ordered  as  to 
the  number  of  copies  bought  in  infringe- 
ment.  A  summons  was  then  taken  out 
to  ^  the  amount  of  the  penalties.  The 
plaintiffs  claimed  penalties  at  the  rate  of 
\d.  a  copy,  amounting  in  the  whole  to 
1,054Z.  15^.  10<f.,  the  value  of  the  copies 
at  their  own  charges  being  126/.  11«.  Gi. 

The  lowest  coin  which  the  Coinage 
Act,  1870  (33  \rict.  c.  10),  directs  to  be 
coined  is  a  fieurthing. 

Kekewich,  J.,  held  that  the  plaintiff 
was  entitled  to  a  penalty  for  each  copy 
circulated,  and  that  this  penalty  must  be 
some  recognised  actually  existing  sum, 
and  not  merely  a  sum  which  could  be 
expressed  in  figures  but  did  not  repre- 
sent any  actually  existing  coin  of  the 
realm.  He,  therefore,  felt  obliged  to  fix 
the  penalty  at  a  &rthing  for  each  copy, 
though  he  would  have  been  glad  if  he 
could  have  avoided  coming  to  a  conclusion 
which  would  give  an  extravagant  amount 
for  pictures  which  were  of  merely  ephe- 
meral value.  He  also  stayed  execution 
pending  an  appeal,  on  the  terms  of  the 
defendants  paying  200Z.  to  the  plaintiff, 
and  paying  the  rest  of  the  amount  into 
Court. 

The  defendants  appealed.  They  did 
not  dispute  that  200/.  was  a  proper  sum 
if  the  circulation  of  each  copy  constituted 
a  distinct  offence. 

Warmington,  K.C.,  and  A,  J.  Walter, 
for  the  appellants. — There  are  two  ques- 
tions raised  by  this  appeal — First,  whether 
under  the  Fine  Arts  Copyright  Act,  1862, 
8.  6,^  the  circulation  of  each  copy  con- 

(1)  Fine  Arts  Copyright  Act.  1862,  s.  6 :  « If 
the  author  of  any  painting,  drawing,  or  photo- 
graph in  which  there  shall  be  subsisting  copy- 
right, after  haying  sold  or  disposed  of  svLcb 
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stitates  a  separate  oJSence ;  and  secondly, 
if  so,  whether  the  Court  is  bound  to  award 
a  farthing  at  the  least  for  each  offence. 
We  admit  that  Beal^  Ex  parte  [1868],^ 
decides  the  first  point  against  us,  and 
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him  to  pay  for  such  offence  the  penalty 
of  2/.,  being  a  cumulative  penalty  at 
the  rate  of  two  shillings  for  each  repe- 
tition, was  held  good  under  19  Geo.  2. 
c.  21.] 

RiOBT,  L.J. — In  this  case  it  has  been 
agreed  that  if  we  do  not  consider  the 
plaintiffs  entitled  to  the  amount  of 
penalties  which  has  been  given  by  the 
learned  Judge,  then  they  are  to  receive 
200^.,  and  we  are  not  under  the  obliga- 
tion of  considering  what  amount  they 
are  to  receive.  Now  I  am  of  opinion 
that  we  are  not  bound,  and  therefore,  of 
course,  that  the  learned  Judge  in  the 
Court  below  was  not  bound  to  give  the 
separate  sums  given  by  him  so  that  there 
might  be  in  each  case,  considered  as  it 
were  separately,  a  sum  recovered  such  as 
would  be  recovered  if  the  action  were  on 
one  case  only.  In  my  opinion  there  is  no 
such  necessity.  The  action  is  one  for 
breach  of  copyright ;  the  breach  of  copy- 
right is  admitted,  and  the  question  is 
what  penalties  should  be  given.  And  I 
am  of  opinion  that  it  is  not  necessary  in 
each  instance  to  levy  a  sum  which  would 
be  the  proper  sum  if  there  were  only  one 
instance.  I  think  that  it  is  sufficient  to 
say  that  we  accept  the  agreed  sum  of 
200^.  as  sufficient,  and  that  we  do  not 
feel  ourselves  bound  to  go  through  the 
operation  of  summing  up  all  the  amounts 
which  would  be  due  in  single  actions  if 
there  were  so  many  single  actions  brought. 
I  think,  therefore,  that  this  appeal  must 
be  allowed. 

Collins,  L.J. — I  am  of  the  same 
opinion.  The  appellants  here  have  no 
doubt  technically  brought  themselves 
within  section  6  of  the  Fine  Arts  Copy- 
right Act,  1862,  and  they  have  become 
liable,  as  is  now  admitted,  to  a  million 
penalties  in  respect  of  the  distribution — 
distribution  is  the  particular  offence  that 
they  have  committed — of  a  million  copies 
of  a  copyright  picture.  It  being  ad- 
mitted (subject  to  something  I  will  say 
in  a  moment)  that  there  are  one  million 
offences,  and  that  one  million  penalties 
must  be  levied,  the  question  is,  at  what 
rate  per  copy  ought  that  penalty  to  be 
imposed.     Now  the  words  of  the  statute 


are  these  :  *'  Such  person  for  every  such 
offence  shall  forfeit  to  the  proprietor  of 
the  copyright  for  the  time  being  a  sum 
not  exceeding  10^."  And,  to  b^in  with, 
that  leaves  a  discretion  in  the  Court 
obviously  between  lOl.  and  something 
less;  but  it  is  said  for  the  respondents 
that  that  must  be  *'a  sum,"  and  that 
nothing  is  ''a  sum"  which  has  not  an 
equivalent  in  a  coin  of  the  realm.  And 
it  is  therefore  contended— ^and  the  learned 
Judge  felt  himself  bound  to  give  effect  to 
that  argument — ^that  in  assessing  the  snm 
payable  in  respect  of  each  of  these  million 
copies,  he  was  bound  to  assess  it  at  not 
less  than  a  farthing,  in  which  case  the 
aggregate  of  the  million  amounts  to  some- 
thing  over  1,000^.  At  the  same  time  the 
learned  Judge  considered  that  on  the 
merits  of  the  matter,  if  he  were  at 
liberty  to  give  effect  to  his  view  of  them, 
the  ultimate  penalty — ^that  is,  the  aggre- 
gate of  all  the  million  penalties— should 
not  be  more  than  200/. — ^that  is  to  saj, 
that  the  penalty  for  each  should  not  he 
more  than  a  millionth  part  of  200^., 
whatever  fraction  of  a  pound  that  would 
be.  That  was  his  view  of  what  the 
penalty  ought  to  be  if  he  were  at  liberty 
to  impose  it ;  but  he  felt  himself  bound, 
as  I  understand,  by  authority,  to  asMss 
it  at  a  rate  of  not  less  than  a  &rthing 
per  copy. 

Now,  is  there  anything  in  the  statute 
that  obliges  us  to  do  what  the  learned 
Judge  has  considered  to  be  a  great  injus- 
tice, and  what  certainly  seems  to  me  to 
be  a  very  great  injustice — namely,  to 
mulct  a  man  in  1,050Z.  when  he  ought  to 
be  mulcted  in  not  more  than  200/.  Un- 
less the  statute  obliges  us  to  do  it,  it  is 
something  we  should  not  be  justified  in 
doing.  And  we  have  the  authority  of 
Lord  Esher  in  the  case  of  Tuck  v. 
PHeBteT^  which  counsel  for  the  appellant 
cited  in  reply,  to  the  effect  that  if  there 
are  two  possible  constructions  in  the  case 
of  a  penalty,  one  which  would  mitigate, 
and  the  other  which  would  aggravate 
the  penalty,  we  ought  to  adopt  that 
which  is*  in  favour  of  the  smaller  sum 
Now,  why  are  we  bound  to  say  that  by 
the  word  "sum"  the  Legislature  in- 
tended necessarily  a  coin  %  It  has  not 
said  so,  and  I  do  not  see  any  reason  or 
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principle  why  it  should  mean  it.  In  this 
particular  case  the  action  was  brought 
not  in  respect  of  the  distribution  of  one 
copyrighted  picture — it  was  the  case  of  a 
million.  There  was  one  judgment  sought, 
and  one  sum  recovered — ^that  sum,  no 
doubt  necessarily  being  a  sum  arrived  at 
by  assessing  so  much  as  a  penalty  for 
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penalty.  We  are  not  dependent  on  the 
fluctuating  standard  of  the  coinage  of 
the  country  as  to  what  sum  we  are  to 
assess  where  we  are  bound  to  exercise  our 
discretion  in  giving  what  we  think  right 
in  a  particular  case.  Why  are  we  to  be 
fettered  by  the  arbitrary  standard  which 
may  from  time  to  time  regulate  the  coin- 
age of  the  country?  I  see  no  reason 
for  it. 

I  think  that  the  judgment  of  Mr. 
Justice  Kekewich  ought  to  be  reversed. 
The  learned  Judge  felt  himself  bound  by 
authority,  and  I  think  he  was  right.  He 
really  did  not  give  expression  to  his  own 
view  in  his  judgment,  but  he  felt  himself 
restrained  by  the  authority,  of  the  Court 
of  Appeal  and  also  by  the  decision  of 
another  Judge  of  first  instance;  and  in 
reversing  his  decision  we  are  really  giving 
effect  to  his  own  view. 

EoMEB,  L.J. — I  agree.  I  should  have 
been  sorry  had  we  felt  bound  to  affirm 
the  decision  of  Mr.  Justice  Kekewich  in 
this  case,  especially  as  in  afi&rming  it  we 
should,  as  has  been  pointed  out  by  Lord 
Justice  Collins,  be  doing  that  which  I 
think  the  Judge,  if  he  had  not  felt  him- 
self fettered  by  authority,  would  have 
wished  not  to  have  done.  If  the  respon- 
dents were  correct  in  this  case  the  act 
would  certainly  lead  to  very  great  and 
unnecessary  hardship ;  for,  in  the  first 
place,  as  was  pointed  out,  in  a  case  where 
the  number  of  infringements  was  ex- 
tremely large  the  Court  might  feel  itself 
bound  to  award  a  sum  in  respect  of  penal- 
ties which  would  be  obviously  far  beyond 
anything  that  in  justice  ought  to  be 
awarded,  which  indeed  is  the  very  case 
here ;  secondly,  the  judgment  of  the  Court 
below  would  have  done  that  which  I 
think  the  Act  of  Parliament,  according 
to  its  wording,  has  carefully  refrained 
from  doing — for  example,  the  judgment 
puts  a  miUion  fieirthings  as  the  amount  of 
penalty  to  be  awarded,  whereas,  though 
the  Act  of  Parliament  does  limit  the 
maximum  for  each  penalty,  it  appears  to 
me  to  have  taken  great  pains  not  to  have 
specified  a  minimum;  and  thirdly,  the 
construction  put  upon  the  Act  in  the 
Court  below  would  have  led  to  this  curious 
result,  that  the  minimum  penalty  to  be 


awarded  would  fluctuate  according  to  the 
coinage  of  the  country.  I  think  these 
reasons  shew  why,  unless  we  are  bound 
to  do  so,  we  should  not  put  such  a  con- 
struction on  the  Act  as  is  contended  for 
by  the  respondents.  In  my  view  we  are 
not  bound  to  put  such  a  construction  on 
the  Act. 

I  agree  in  two  respects  with  the  argu- 
ments on  behalf  of  the  respondents.  I 
agree  that  the  Legislatuoe,  in  the  Act  in 
question  here,  did  in  lavour  of  the  owner 
of  the  copyright  regard  each  infringing 
copy  as  constituting  a  separate  offence.  I 
also  agree  with  the  respondents  that  any 
judgment  of  this  Court  awarding  a  sum 
of  money  to  be  paid  to  a  plaintiff  or  an 
applicant  ought  to  be  for  a  sum  of  monej 
which  is  recognisable  in  this  country,  and 
which  would  be  the  proper  subject  of 
execution.  But,  going  with  them  so  &r, 
why  are  we  bound  to  give  a  sum  beyond 
what  we  think  just  in  a  case  like  the 
present,  where  the  action  is  brought  for 
penalties  in  respect  of  several  infringe- 
ments 9  So  long  as  the  j  udgment  obtained 
in  this  action  is  for  a  sum  in  respect  of 
which  execution  can  issue,  is  there  any- 
thing that  obliges  the  Court,  in  fixing  tie 
total  amount  of  the  penalties,  to  take  care 
and  see  that  the  amount  divided  by  the 
number  of  the  offences  must  give  to  each 
offence  a  recognisable  coin  or  coins,  and 
must  in  no  case  give  less  than  a  farthing  1 
I  cannot  see  that  there  is  anything  in 
this  Act  of  Parliament  which  compels  ns 
so  to  hold.  It  is  noticeable,  as  has  been 
pointed  out,  that  the  Act  does  not  speak 
of  any  lowest  limit  to  the  amount  of  the 
penalty,  nor  does  it  speak  of  any  coin  to 
be  awarded ;  it  simply  speaks  of  *'  a  sum 
not  exceeding  lOlJ*  in  respect  of  each 
offence. 

I  see  no  reason  why  for  the  purpose  of 
a  judgment  in  a  case  where  there  have 
been  several  infringements,  the  sum  to  be 
dealt  with  as  a  penalty  in  respect  of  each 
offence  should  not  be  some  fraction  of  a 
recognised  coin  of  the  country.  As  I 
asked  in  the  course  of  the  argument, 
would  a  judgment  for  1001.  in  an  action 
where  there  had  been  thirteen  infringe- 
ments, be  on  the  face  of  it  bad !  I  think 
not.  Nor  do  I  think  a  judgment  for 
2$.  5d.  where  there  had  been  a  hundred 
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offences  would  be  on  the  face  of  it  bad,  if 
the  Court,  on  consideration  of  the  circum- 
stances, came  to  the  conclusion  that  thab 
-was,  as  distributed  amongst  the  hundred 
offences,  a  proper  amount  to  be  awarded 
in  respect  of  each  offence.  It  is  said  that 
the  Court  has  no  power  to  do  that, 
because,  in  this  case,  where  the  number 
of  offences  amounted  to  over  one  million, 
jou  must  treat  the  case  as  one  where 
there  were  a  million  actions  brought — 
one  in  respect  of  each  offence.  I  decline 
so  to  consider  this  action.  It  is  not 
necessary  for  us  to  do  so.  It  is  then  said 
the  plaintiff  might  have  brought  a  million 
actions  or  taken  a  million  proceedings.  I 
am  not  prepared  to  admit  that.  But  if 
he  did,  it  by  no  means  follows  that  this 
Court  would  be  bound  to  make  a  million 
separate  judgments  on  those  actions  or 
applications.  There  would  be  means  by 
which  this  Court  could  prevent  such  an 
abuse  of  the  process  of  the  Court.  It 
appears  to  me  that,  so  long  as  the  plaintiff 
gets  a  judgment  in  right  form,  as  he  does 
in  this  case,  there  is  nothing  in  this  Act 
of  Parliament  which  prevents  us  from 
awarding  a  proper  sum  in  respect  of 
several  offences,  though  the  amount 
awarded,  as  distributed  among  those 
offences,  might  not  give  a  perfect  coin, 
but  only  a  fraction  of  a  coin,  in  respect  of 
each  offence. 

For  these  reasons  I  agree  in  thinking 
that  this  appeal  succeeds.  I  ought  to 
add  that  I  am  not  even  satisfied  in  this 
case  (though  my  judgment  does  not  pro- 
ceed on  tluit)  that  a  farthing  is  the  least 
coin  recognised  in  this  country. 


Solicitors— Rehders  &  Higgs,  for  appellants; 
Cartwright  ic  CanniDgha.m,for  respondent. 

^Reported  by  A.  Cordery,  Esq,, 
Barrister-at'Lam. 
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1901.  >    FLEMING  V.  LOB. 

July  17,  19.    Aug.  6.) 

Corvbract  —  Assignment  —  Vendor  and 
Purchaser — Money  Paid  by  Purchaser  to 
Assignee  —  Rescission  —  Failure  of  Con- 
sideration— Money  Had  and  Received, 

Payments  made  by  a  purchaser,  on 
account  of  moneys  payable  to  the  vendor 
under  the  corUraotf  to  a  third  person  who 
is  assignee  of  or  interested  in  the  vendor' » 
contract  can,  an  total  failure  of  t/ie  con- 
sideration,  be  recovered  by  the  purchaser  in 
an  action  for  money  had  and  received  to 
his  use  from  su<^  third  person,  though  he 
was  not  a  party  to  the  contract. 

Aberaman  Ironworks  v.  Wiokens  (L.  R. 
4  Ch.  101)  distinguished  and  explained. 

By  an  agreement  dated  July  16,  1896, 
made  between  J.  Neill  and  the  defendant 
Loe,  Neill  agreed  to  sell  and  Loe  agreed 
to  purchase  certain  mining  leases  and 
claims  in  Western  Africa  for  42,500^., 
payable  partly  in  cash  and  partly  in 
shares  in  a  company  to  be  formed.  The 
vendor  agreed  to  continue  to  work  and 
develop  the  mines,  and  to  comply  with 
the  obligations  of  the  leases  and  th& 
mining  laws  of  the  colony  until  Novem- 
ber 1,  1896.  The  purchaser  agreed  to 
pay  a  monthly  sum  of  400^.  towards  the 
expenses  incurred  since  January,  1896, 
and  to  be  incurred  in  working  and  de- 
veloping the  mining  properties.  Upon 
completion  of  the  purchase  the  vendor 
was  to  account  for  all  moneys  received  by 
him  in  respect  of  these  monthly  payments 
and  repay  to  the  purchaser  any  unex- 
pended balance  remaining.  November  4, 
1896,  was  fixed  for  completion,  and  the 
agreement  contained  a  clause  giving  the 
purchaser  liberty  to  rescind  if  the  vendor 
Ikiled  to  show  a  title. 

By  an  agreement  dated  July  18,  1896, 
Loe  agreed  to  sell  the  same  mining  pro- 
perties to  Mackusick  for  65,000^.,  payable 
500/.  in  cash  and  the  residue  partly  in 
cash  and  partly  in  shares.  This  agree- 
ment contained  similar  clauses  to  the 
fijrmer  agreement,  except  that  the  monthly 
sum  to  be  paid  by  Mackusick  was  only 
230/.,  Loe  continuing  liable  to  pay  the 
balance  of  400/. 
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Fleming  v.  Loe. 


Loe  was  known  by  all  parties  to  be 
impecunious,  and  the  plaintiff  Fleming 
gave  Mackusick  a  guarantee,  dated 
July  16,  1896,  in  the  following  terms  : 

"  Referring  to  the  contract  entered  into 
by  Mr.  Loe  with  you  for  the  sale  to  you 
of  the  Lombardy  group  of  mines  in  West 
Africa,  I  hereby  guarajitee  performance 
by  Mr.  Loe  of  the  obligations  by  him  to 
you  under  such  contract." 

Loe  about  the  same  time  gave  to 
Fleming  the  following  document : 

"  In  consideration  of  your  having  at 
my  request  guaranteed  the  performance 
by  me  of  my  contract  with  Mackusick  for 
sale  of  the  Lombardy  group  of  mines 
I  hereby  undertake  and  agree  to  assign 
to  you,  or  any  person  you  may  appoint, 
the  contract  made  by  me  for  purchase  of 
such  mines ;  which  contract  I  now  deposit 
with  you  ;  and  also  to  assign  to  you  or  to 
any  such  person  the  contract  between 
Mr.  Mackusick  and  myself  which  I  also 
deposit  with  you." 

This  document  was  not  communicated 
to  Mackusick. 

Mackusick  paid  the  500^.  payable  in 
cash,  and  four  monthly  sums  of  230Z.,  to 
Fleming's  soh'citors,  as  his  agents  and 
by  his  directions,  Fleming  claiming 
these  payments  on  the  ground  that 
he  had  guaranteed  and  had  to  pay  the 
4002. 

In  July,  1897,  Fleming  brought  an 
action  against  Loe  and  Mackusick  for 
specific  performance  of  the  agreement  of 
July  18,  and  damages.  He  sued  as  assignee 
of  the  contract. 

Loe  did  not  defend  the  action.  Mac- 
kusick put  in  a  defence  that  he  had  been 
induced  to  enter  into  the  contract  by 
misleading  statements  by  Loe,  and  had 
repudiated  the  contract.  He  counter- 
claimed  against  both  Loe  and  Fleming 
for  repayment  of  the  5002.  and  the  four 
sums  of  2302.  The  case  came  on  before 
Cozens-Hardy,  J.,  in  October,  1899,  at 
which  time  the  mining  leases  or  claims 
had  been  determined  or  ceased  to  exist. 
Cozens-Hardy,  J.,  gave  judgment  for 
specific  performance,  and  ordered  the 
counterclaim  to  stand  over.  This  order 
was  reversed  on  appeal,  and  the  counter- 
claim and  defence  thereto  were  amended, 
and  now  came  on  for  trial.*    Loe  had  died 


since  action   brought,   and   no  personal 
representative  had  been  appointed. 

As  amended,  the  counterclaim  asked  for 
payment  by  Fleming,  as  assignee  of  Loe's 
contract.  The  amended  defence  denied 
that  the  contract  had  ever  been  assigned 
to  Fleming. 

Upjohn  J  K.C.f  and  Z>.  2).  Eobertson,  for 
the  defendant  Mackusick. — The  action  for 
specific  performance  having  been  dis- 
missed against  Mackusick,  he  is  entitled 
to  be  repaid  the  moneys  which  he  paid 
to  Fleming  as  assignee  of  the  contract. 
Fleming  himself  gav^  the  defendant  notice 
to  pay  them  to  him  as  such  assignee.  An 
assignee  of  a  contract  takes  subject  to  all  the 
burdens — Werderman  v.  SooiiU  GeMToX 
cPElectricite  [l88l]  ^  and  Aspden  v.  Seddon 
[1876].2 

[Oozens-Hardy,  J.,  referred  to  R(m  v. 
Wat8(m  [l864].»] 

That  case  shews  the  defendant  shoold 
have  had  a  lien  on  the  property  as  against 
Fleming,  and  it  follows  that  he  is  liable 
to  repay  the  money. 

Aberainan  Ironworks  v.  Wickens  [l868]  * 
will  be  cited  against  the  defendant ;  but  that 
case  only  decided  that  persons  who  had  been 
paid  by  the  vendor  part  of  the  purchase- 
money  paid  by  the  purchaser  could  not, 
when  the  contract  failed,  be  sued  in  the 
old  Court  of  Chancery  for  the  money. 
That  merely  means  there  was  no  equity. 

In  this  case  the  money  was  paid  to 
Fleming  for  a  consideration  which  wholly 
failed,  and  the  defendant  is  entitied 
to  get  it  back  as  money  had  and  received 
to  his  use — Moses  v.  Macfgrlan  [l7€0].* 
The  defendant  is  also  entitled  to  suc- 
ceed on  Fleming's  guarantee.  The  obliga- 
tion of  Loe  to  repay  this  money  was  an 
obligation  under  his  contract. 

JSve^  K,C,j  and  MarteUij  for  the  plain- 
tiff.— ^The  right,  if  any,  of  a  purchaser  to 
return  of  a  deposit  or  other  money  paid 
to  the  vendor  is  contractual  only,  and  can- 
not affect  the  plaintiff,  who  was  no  party 
to  the  contract.  Aheraman  Ironworks  v. 
Wickens  ^  is  conclusive  on  that  point ;  and 

(1)  19  Ch.  D.  246. 

(2)  4G  L.  J.  Ex.  353;  1  Ex,  D.  496. 

(3)  33  L.  J.  Ch.  385  ;  10  H.L,  C.  672. 

(4)  L.  R.  4  Ch.  101. 

(5)  2  Burr.  1005. 
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ATT.-OEN.    v.   ESHER 
LINOLEUM   CO.,  LIM. 


Buckley,  J. 

1901. 

July  24,  25,  26 

Highway — Ohatruction — Ptiblic  Foot- 
way — PrivcUe  Carriage-way  along  Same 
Line — Presumption  aa  to  Extent  of  Public 
Bight  of  Footway, 

Where  a  puUio  right  of  footway  exists 
across  land,  and  a  certain  amount  of  the 
surface  of  land  lying  along  the  course  of 
the  public  footvxiy  is  devoted  to  traffic^  even 
if  it  he  private  trajfficy  the  presumption  is 
that  the  owner  of  the  soil  must  be  taken  to 
have  dedicated  to  the  public  so  much  of  the 
surface  as  he  has  in  fact  devoted  to  trajfficj 
even  if  it  be  private  traffic. 

The  principle  laid  down  in  Grand  Surrey 
Canal  Co.  v.  Hall  (9  L.  J.  C.P.  329 ; 
1  Man.  k  G.  392,  406)  applied. 

Trial  of  action. 

Action  by  the  Attorney- General  on  the 
relation  of  the  Urban  District  Council  of 
Esher  and  the  Dittons  for  an  injunction 
to  restrain  the  defendant  company  from 
committing  any  inclosure  of  or  encroach- 
ment upon  a  strip  of  land  alleged  to  be 
part  of  a  public  highway. 

The  strip  of  land  in  question,  which 
was  of  rectangular  shape,  was  situated  in 
the  parish  of  Esher,  on  the  north  side  of 
the  London  and  South -Western  Railway 
main  line,  and  ran  from  an  arch  under  the 
raUway  on  the  east  to  the  river  Mole  on 
the  west.  It  was  bounded  on  the  north 
by  fences  and  walls,  including  the  wall  of 
the  defendants'  mills,  which  were  situate 
at  the  north-west  end  of  the  strip,  and  on 
the  south  by  a  post-and-rail  fence  erected 
at  the  foot  of  the  railway  embankment. 
The  width  of  the  strip  varied  from  forty 
to  fifty  feet.  The  defendants  were  the 
owners  of  the  soil  of  so  much  of  the  strip 
as  was  opposite  their  premises.  At  the 
north-west  corner  of  the  strip  there  was  a 
footbridge  across  the  river  Mole,  over 
which  and  along  the  strip  to  the  arch 
there  existed  a  public  right  of  footway. 
A  private  carriage-way  also  existed  along 
the  strip  from  the  arch  to  the  mill  gates. 

In  January,  1900,  the  defendants 
inclosed  the  greater  portion  of  the  strip 
opposite    their    premises    with    a    wire 


fencing,  leaving  open  a  narrow  footway 
leading  to  the  bridge  along  and  close  to 
the  south  boundary  wall  of  their  premises. 
They  alleged  that  the  inclosed  strip  did 
not  form  part  of  the  highway,  although  it 
had  been  used  as  a  private  carriage-way, 
and  that  the  right  of  footway  was  con- 
fined to  a  well-defined  track  which  ran 
along  the  footway  left  by  them  from  the 
bridge  to  the  mill  gates,  and  then  crossed 
the  strip  and  continued  along  by  the  rail- 
way fence  to  the  arch.  On  the  other 
hand,  the  plaintiffs  contended  that  the 
right  of  public  footway  was  not  confined 
to  the  pathway  left  by  the  defendants, 
but  extended  over  the  whole  of  the  in- 
closed strip.  The  case  only  calls  for  a 
report  on  this  point. 

Macmorran,  K.C.,  H.  TerreU,  A'.C.,and 
E.  8,  Ford^  for  the  plaintifiTs. — Where  an 
ordinary  highway  runs  between  fences, 
one  on  each  side,  the  passage  which  th» 
public  have  along  it  extends  prima  faci^ 
and  unless  there  be  evidence  to  the  con- 
trary, over  the  whole  space  between  the 
fences.  The  public  are  entitled  to  the 
use  of  the  entire  space — Reg.  v.  Unikd 
Kingdom  Electric  TeUgraph  Co.  [ises].* 
Here  the  public  right  of  footway  extends 
to  the  whole  of  the  ai*ea  inclosed  by  the 
defendants. 

Asthwry,  K.C.^  and  G.  Henderson,  for 
the  defendants. — There  can  be  no  such 
presumption  as  that  contended  for  in  the 
present  case.  The  fence  on  the  south  of 
the  strip  was  put  up  by  the  railway  com- 
pany, and  the  presumption  is,  therefore, 
that  it  was  put  up  on  their  own  land. 
There  can,  therefore,  be  no  presumption 
that  it  was  put  up  to  bound  the  highway. 

Macm^orran^  K.C.j  in  reply. — There 
may  be  an  occupation- way  and  a  public 
highway  over  the  same  road — Brotcnlow 
V.  Tomlinson  [i84o]  *  and  Wells  v.  London, 
Tilbury,  and  SotUhcTid  Bailway  [l877].* 
Here  there  is  nothing  to  distinguish  the 
footway  from  the  occupation-way.  There 
is  no  apparent  limitation  of  the  pnblic 
right,  and  therefore  the  presumption  is 
that  the  public  are  entitled  to  go  any- 

(1)  31  L.  J,  M.C.  166 ;  3  F.  &  F.  73. 

(2)  1  Man.  &  G.  484. 

(3)  5  Ch.  D.  126. 
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where  between  the  hedges — Grand  Surrey      i 
Ccmal  Co.  v.  HaU  [i84o].* 

BucKLET,  J.,  stated  the  facts  and  con- 
tinued :  The  question  I  have  to  determine 
is  a  pure  question  of  fact ;  but  in  de- 
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public  as  a  footway  of  all  the  surface  which 
he  devoted  to  traffic  going  to  the  cottages. 
[His  Lordship  then  dealt  with  the  facts, 
and  came  to  the  conclusion  on  the  evi- 
dence that  the  plaintiffs  had  established  a 
right  of  footway  over  the  whole  of  the 
inclosed  strip,  and  that  they  were  entitled 
to  succeed  in  the  action.] 


Solicitors — C.  M.  Barker,  for  plaintiffs ;  Wilson 
&  Sod,  for  defendants. 

[Reported  by  W.  Ivimey  Cook,  JSaq., 
BarrUter-at'Law, 


[IN  THB  COUET  OF  APPEAL.] 
RiGBY,  L.J. 

Collins,  L.J. 
BOMEB,  L.J. 


ANOLESBY  (mABQTJIS),  In 


1  901        ^^  '  WILMOT  V,   QABDIKER. 

Aug.  2. 

Administration — Debt  to  Tradetman — 
Claim  for  Interest — Course  of  Dealing — 
Evidence  of  Agreement, 

In  the  administration  of  the  estate  of  a 
deceased  debtor  a  contract  to  pay  interest  on 
a  tradesman's  hiU  may  he  implied  from 
the  acts  of  the  debtor  in  his  lifetime,  as,  for 
instance,  where  bills  had  been  sent  in  from 
time  to  time  shewing  that  interest  was 
being  charged,  and  the  debtor  had  never 
objected  to  the  charge  and  had  from  time 
to  time  m>ade  payments  on  account  gener- 
ally, 

Decision  of  Cozens-Hardy,  J.,  who 
followed  Lloyd  Edwards,  In  re ;  Williams 
V,  Trench  (61  L.  J.  Ch.  22),  reversed. 

Appeal  from  a  decision  of  Cozens- 
Hardy,  J. 

This  action  was  brought  for  the  ad- 
ministration of  the  estate  of  the  late 
Marquis  of  Anglesey.  Messrs.  Skinner 
&  Co.,  a  firm  of  tailors,  whom  the  testator 
had  employed,  brought  in  a  claim  for 
3,318^.  bs.  3d.,  of  which  2,162?.  98,  3d. 
was  for  goods  delivered  and  1,155?.  16s. 
was  for  interest  on  overdue  accounts. 

The  executors  disputed  the  claim  for 
interest  on  the  ground  that  there  was  no 


agreement  for  payment  of  interest.  It 
appeared  that  during  a  period  of  ten 
years  the  claimants  had  delivered  to  the 
testator  a  yearly  account,  in  which  they 
had  debited  him  with  interest  on  sams 
which  had  been  due  to  them  for  three 
years  and  longer,  that  the  testator  had 
never  objected  to  the  charge  of  interest, 
and  that  he  had  from  time  to  time  made 
payments  on  account  generally. 

The  evidence  filed  in  support  of  the 
claim  consisted  of  an  affidavit  by  a  member 
of  the  firm,  to  which  were  exhibited  some 
letters  written  to  the  firm  by  an  agent 
who  had  for  many  years  had  the  entire 
management  of  the  testator's  afi&irs.  No 
evidence  was  filed  in  opposition  to  the 
claim. 

Cozens-Hardy,  J.,  was  inclined  to  think 
that  the  course  of  dealing  was  sufficient 
evidence  of  an  agreement  to  pay  interest, 
but  considered  himself  bound  by  the 
decision  of  Kekewich,  J.,  in  Ltoyd 
Edwards,  In  re;  WUliams  v.  Trench 
[l89l],^  to  decide  against  the  daim  for 
interest. 

The  claimants  appealed. 

J^eviUe,  K,C.,  and  R.  J.  Parker,  for  the 
appellants. — A  contract  to  pay  interest 
may  be  implied  from  usage  of  ixade  or 
other  circumstances — Calton  v.  Bragg 
[1812]  2  and  Bruce  v.  Hunter  [l8l3].*  In 
the  present  case  bills  were  sent  in  from 
time  to  time  during  the  debtor's  life- 
time, from  which  it  appeared  that  interest. 
was  being  charged,  and  the  debtor  made 
payments  on  account  generally.  This  is 
enough  to  establish  an  implied  contract 
Cozens-Hardy,  J.,  was  in  fiivour  of  the 
plaintiffs  on  the  facts,  but  felt  himself 
bound  to  decide  against  them  on  the 
authority  of  Lhyd  Edwards,  In  re; 
Williams  v.  Trench  > ;  but  if  that  case 
decides  that  in  the  administration  of  the 
estate  of  a  deceased  debtor  such  a  contract 
cannot  be  implied  from  the  acte  and 
admissions  of  the  debtor  in  his  lifetime,  it 
was  wrongly  decided. 

Eve,  K.C.,  and  Ashworth  James,  for  the 
executors. — It  is  not  denied  that  there  is 
some  evidence  of  an  agreement,  but  it  is 

a)  61  L.  J.  Ch.  22. 

(2)  15  East,  223,  228. 

(3)  3  Campb,  467. 
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interest  against  the  estate  of  a  decease< 
person. 

BiGBT,  L.J. — I  thiok  that  jihere  i 
evidence  of  an  agreement  to  pay  interes 
on  the  terms  on  which  it  was  actually 
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Haedicks  and  Lipski's  Contract,  In 
1,300Z.  on  mortgage.  The  contract  then 
proceeded  as  follows :  **  The  vendor's  title 
is  accepted  by  the  purchasers  who  under- 
take to  pay  all  the  costs  of  this  trans- 
action. The  purchase  is  to  be  completed 
on  or  before  the  24th  day  of  January, 
1901,  when  the  purchasers  will  be  let 
into  possession  of  the  rents ;  all  outgoings 
to  be  apportioned  on  the  day  of  comple- 
tion." 

There  was  no  condition  in  the  con- 
tract as  to  the  forfeiture  or  return  of  the 
deposit.  When  the  abstract  of  title  was 
delivered  it  was  discovered  that  the  leases 
under  which  the  property  was  held  con- 
tained covenants — (a)  not  to  erect  upon 
any  part  of  the  ground  demised  by  the 
leases  any  buildings  besides  those  already 
erected  without  the  licence  of  the  lessor ; 
(b)  not  to  make  any  alteration  in  the 
structural  plan  or  elevation  of  the  pre- 
mises nor  in  any  of  the  principal  or  bear- 
ing walls  or  timbers  without  such  licence 
as  aforesaid ;  (c)  not  to  carry  on  or  permit 
upon  the  premises  or  any  part  thereof  any 
trade  or  business,  but  to  use  the  messuages 
strictly  as  private  dwelling-houses  and  for 
private  use  and  occupation  only,  and  not 
to  do  or  permit  to  be  done  any  act  or 
thing  which  might  be  or  become  a  nui- 
sance to  the  lessor  or  to  the  neighbour- 
hood ;  (d)  to  deliver  to  the  lessor  or  his 
solicitor  an  extract  from  all  assignments  of 
the  property  and  to  pay  a  fee  of  lOa.  6d, 
therewith,  and  also  a  proviso  enabling 
the  lessor  to  enter  into  possession  of  the 
premises  on  the  breach  of  any  of  the 
covenants  contained  in  the  leases. 

Prior  to  the  signing  of  the  contract  the 
purchasers  were  not  informed  of  the 
covenants  contained  in  the  leases  and 
bad  no  knowledge  of  their  existence. 
Neither  the  leases  nor  copies  nor  abstracts 
thereof  nor  extracts  therefrom  were  pro- 
duced to  the  purchaaera  before  they 
entered  into  the  contract.  The  pur- 
chasers by  their  requisitions  objected  to 
the  vendor's  title  on  the  ground  that  the 
leases  contained  various  unusual  cove- 
nants and  obligations  of  which  they  had 
no  notice  when  the  contract  was  entered 
into,  and  they  claimed  the  right  to 
rescind  the  contract  and  a  return  of  the 
deposit  with  interest  at  il,  per  cent. 

The  vendor  declined    to   rescind  the 


RS. 

contract  and  to  return  the  deposit,  and 
this  summons  was  thereupon  taken  out. 

SietDart-SmiAf  for  the  purchasers. — 
The  covenants  in  these  leases  are  onerous 
covenants — Midgley  v.  Smith  [l893].^ 

Acceptance  of  title  means  in  theabsence 
of  any  express  stipulation  acceptance  of 
title  to  an  ordinary  lease — Dart's  Vendors 
and  Purchasers  (6th  ed),  p.  496,  and 
Bousfidd  V.  Hodges  [ises].* 

It  is  the  duty  of  the  vendor  to  dis- 
close anything  affecting  the  subject- 
matter  of  the  contract  which  is  within 
his  own  knowledge  and  which  is  not 
known  to  the  purchaser — White  and 
Smith's  Contract^  In  re  [l896] ' — or  at 
any  rate  to  give  the  purchaser  a  reason- 
able opportunity  of  inspecting  the  leases 
for  himself  before  the  contract  is  signed — 
Beeve  v.  Berridge  [isss].*  The  vendor 
has  failed  to  perform  his  duty  in  this  re- 
spect and  cannot  enforce  the  contract. 
The  purchasers  are  entitled  to  the  relief 
asked  by  the  summons — Hargreaves  and 
Thompson's  Contract^  In  re  [isse].* 

AUoMmder,  K,C,^  and  E.  Ford^  for  the 
vendor. — The  covenants  in  these  leases 
are  admittedly  unusual  covenants,  but 
we  rely  on  the  stipulation  that  "  the  title 
of  the  vendor  is  accepted  by  the  pur- 
chasers." The  Court  is  asked  on  behalf 
of  the  purchasers  to  strike  this  out  of  the 
contract  and  to  treat  the  contract  as  an 
open  contract.  The  existence  of  the 
covenants  in  question  constitutes  an 
objection  to  title — Davis  and  Cavetf,  In 
re  [isss],®  Higgins  and  Hitehman's  Con- 
tracty  In  re  [1882],^  and  White  and  Smith's 
Contract,  In  re}  In  that  case  there  was 
a  distinct  misrepresentation  that  the  pre- 
mises were  business  premises,  and  the 
purchaser  was  held  not  bound  for  that 
reason.  There  has  been  no  misrepresen- 
tation in  the  present  case. 

The  existence  of  a  restrictive  covenant 
in  respect  of  freeholds  is  regarded  as  a 
defect  of  title,  and  in  this  respect  no  dis- 
tinction can  be  drawn  between  freeholds 

(1)  W.  N.  (1893).  120. 
'     (2)  33  Beav.  90,  94. 

(3)  66  L.  J.  Ch.  481 ;  [1896]  1  Ch.  C37. 

(4)  57  L.  J.  Q.B.  266  ;  20  Q.B.  D.  623. 
(6;  66  L.  J.  Ch.  199 ;  32  Oh.  D.  464. 

(6)  68  L.  J.  Ch.  143  ;  40  Ch.  D.  601. 

(7)  51  L.  J.  Ch.  772;  21  Ch.  D.  96. 
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and  leaseholds.  The  purchasers  are 
bound  by  their  contract  to  accept  such 
title  as  the  vendor  has,  and  are  precluded 
from  raising  any  objection  as  to  the  cove- 
nants. The  express  stipulation  here  takes 
the  case  out  of  the  general  rule  that  the 
vendor  is  bound  to  disclose  the  state  of 
his  title — Marsh's  Purchase^  In  re  [l894].® 
The  passage  in  Dart  on  Vendors  and 
Purchasers  which  is  relied  on  deals  with 
a  question  of  waiver  of  title  after  the 
contract  was  signed  and  the  abstract 
delivered,  which  is  a  very  different  ques- 
tion. 

But  assuming  that  the  purchasers  are 
entitled  to  the  declaration  asked  for  as  to 
the  title,  they  cannot  recover  their  de- 
posit on  this  summons.  They  can  only 
do  so  by  an  action  challenging  the  validity 
of  the  contract — Davis  and  Cavey^ 
In  re.^  The  purchasers  have  repudi- 
ated the  contract  by  not  accepting  the 
vendor's  title,  and  could  not  recover  the 
deposit  even  at  law — Hamand  v.  Best 
[1879].^  In  that  case  there  was  a  con- 
dition for  forfeiture  of  the  deposit.  Here 
there  is  no  such  condition,  but  that  makes 
no  difference — Hotoe  v.  Smith  [l884].*® 

Stewa/rt-Smithj  in  reply. — In  Marsh's 
Pvarchase,  In  r«,®  and  also  in  Davis  and 
Oavey,  In  re,^  the  purchasers  respectively 
had  contracted  themselves  out  of  the  rule.. 
As  to  the  question  of  the  return  of  the  de- 
posit, Hargreavesand  Thompson's  Contract, 
In  re,^  has  been  followed  in  White  and 
Smith's  Contract,  In  re,^  and  in  Marshall 
and  Sali^s  Contract,  In  re  [l900]."  In 
Hamand  v.  Beit^  there  was  an  express 
stipulation  that  a  particular  blot  on  the 
title  should  not  be  investigated,  and  it 
was  held  that  there  had  been  no  breach 
of  it. 

Cur,  adv.  vuU, 

Aug.  10. — Btbnb,  J.,  read  the  following 
judgment :  This  is  a  purchaser's  summons 
under  the  Vendor  and  Purchaser  Act,  1 874, 
asking  in  effect  for  a  declaration  that  a 
good  title  has  not  been  shewn  and  for  a 
return  of  the  deposit.     Beyond   certain 

(8)  64  L.  J.  Ch.  255;  tuh  nom.  National 
Provincial  Bank  of  England  and  Marshy  In  re, 
[1895]  1  Ch.  190. 

(9)  48  L.  J.  Ch.  603;  12  Ch.  D.  1. 

(10)  63  L.  J.  Ch.  1065 ;  27  Ch.  D.  89. 

(11)  69  L.  J.  Ch.  642 ;  [1900]  2  Ch.  202. 


RE. 

matters  which  I  do  not  think  can  be 
made  the  subject  of  decision  on  a  vendor 
and  purchaser  summons,  the  substantial 
point  raised  by  the  applicants  is  that  the 
property,  which  consists  of  ten  leasehold 
houses,  is  subject  to  onerous  and  unusual 
covenants  contained  in  the  leases  under 
which  they  are  held,  and  to  provisoes  for 
re-entry  on  breach  of  any  of  the  cove- 
nants. I  am  of  opinion  that  the  leases 
do  contain  covenants  which  in  the  absence 
of  special  stipulation  or  condition  in  the 
contract  would  entitle  a  purchaser  to  say 
that  a  good  title  has  not  been  shewn, 
inasmuch  as  the  applicants  were  not  in- 
formed and  did  not  know  that  the  leases 
contained  any  unusual  covenants,  nor 
were  they  afforded  any  opportunity  of 
seeing  the  leases  prior  to  signing  the 
contract. 

It  is,  I  think,  now  well  established 
that,  whether  the  sale  be  by  private  con- 
tract or  public  auction,  it  is  the  duty  of 
the  vendor  to  disclose  the  existence  of 
onerous  and  unusual  covenants  contained 
in  the  leases  of  the  leasehold  property 
sold,  or  at  least  to  afford  the  purchaser 
an  opportunity  of  inspecting  the  leases — 
see  Heeve  v.  Berridge^  and  White  and 
Smith's  Contract,  In  re.^  Undoubtedly, 
also,  a  purchaser  may  bind  himself  by  a 
contract  to  accept  a  bad  title,  as,  for  example, 
if  he  chooses  to  contract  to  take  such  a  title 
as  the  vendor  has.  In  the  present  case  the 
contract,  which  is  very  short,  runs  as 
follows,  omitting  the  more  formal  parts ;  it 
refers  to  the  ten  leasehold  houses  with 
sixty  years  unexpired,  let  to  weekly 
tenants  at  sums  therein  mentioned,  and 
after  providing  for  the  purchajse-money 
and  acknowledging  the  receipt  of  a 
deposit  of  75Z.,  proceeds  :  "  The  vendor's 
titJe  is  accepted  by  the  purchasers  who 
undertake  to  pay  all  costs  of  this  trans- 
action. The  purchase  is  to  be  completed 
on  or  before  the  24th  day  of  January, 
1901,  when  the  purchasers  will  be  let 
into  possession  of  tiie  rents ;  all  outgoings 
to  be  apportioned  on  the  day  of  com- 
pletion." The  point  is  whether  the 
stipulation  that  'Hhe  vendor's  title  is 
accepted  by  the  purchasers"  predades 
them  under  the  circumstances  from  in- 
sisting that  a  good  title  has  not  been 
shewn. 
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I  am  not  aware  that  the  effect  of  the 
precise  words  used  in  the  present  case 
has  ever  been  the  subject  of  decision^ 
although  there  have  been  cases  where  the 
effect  of  somewhat  similar  words  has  been 
discussed.  It  appears  to  me  that,  start- 
ing with  the  proposition  that  the  vendor 
is  bound  to  disclose  the  existence  of  such 
onerous  covenants  as  exist  in  the  present 
case,  or  at  least  to  afford  the  purchaser  an 
opportunity  of  examining  Uie  lease  for 
himselfy  it  requires  more  than  a  condition 
couched  in  such  general  terms  as  in  the 
present  case  to  bind  the  purchaser  to 
take  the  title.  As  was  said  in  Bcuafidd 
V.  Hodgea^^  "a  purchaser  is  only  bound  by 
his  aoceptiEince  of  the  title,  so  &r  as  he  is 
made  cognisant  of  it,  and  that  if  anything 
is  kept  back  by  the  vendor,  he  is  not,  as 
to  that,  bound  by  his  acceptance  " ;  and  in 
the  case  of  Jenkina  v.  HiUa  [1802],^^  which 
was  referred  to  in  BauafiM  v.  Eodges^^ 
Lord  Eldon  says  :  ^'  Where  the  vendor  is 
plaintiff,  if  the  rule  is  founded  in  a  prin- 
ciple of .  conscience,  and  requiring  all 
possible  security  to  be  given  to  the  pur- 
chaser, the  Court  will  at  least  take  care, 
that,  where  it  is  contended,  that  the  de- 
fendant has  waived  his  right  to  a  re- 
ference, it  shall  be  dear,  that  there  was 
no  surprise  upon  him,  and  that  there  has 
been  a  full  and  fair  representation  as  to 
the  title  on  the  part  of  the  plaintiff;  not 
merely  that  representation^  which  a  con- 
scientious man  would  make  after  due 
diligence,  but  that,  which  a  conscien- 
tiously diligent  man  would  maka  But, 
where  from  fraud  or  surprise  on  the  part 
of  the  plaintiff  there  has  been  deficient 
information,  the  Court  will  take  care, 
that  a  defendant  shall  never  be  surprised 
by  the  effect  of  a  submission  made  upon 
want  of  full  information."  Lord  Eldon 
was  dealing  there  with  a  case  of  specific 
performance,  but  the  same  principles  as 
to  the  necessity  for  full  disclosure  apply. 
I  think  the  purchaser  has  a  right  to 
assume,  when  a  condition  in  the  terms 
of  that  under  discussion  is  inserted, 
that  the  vendor  has  disclosed  what  it  is 
his  duty  to  disclose,  and  that  the  conditions 
must  be  read  as  precluding  objection 
upon  that  footing.  It  appears  to  me 
that  the  purchasers  in  this  case  are  en- 
(12)  6  Ves.  646,  655. 


titled  to  succeed,  and,  although  not  with- 
out some  hesitation,  I  think  I  may  also,  as 
in  the  case  of  ffargreavm  and  TTumpmm't 
Oantrtict,  In  re,^  order  the  return  of  the 
deposit  with  interest  and  the  costs  of  in- 
vestigation of  title. 


Solicitors — J.  Howard  Smith,  for  pnrchasen; 
Emanuel  &  Simmonds,  for  vendor. 

[Reported  Ity  W.  A.  G.  Woods,  S$q., 
Barrieter-at-Larti. 


Fabwell,  J< 
1900.  > 

March  16, 17, 27.) 


}  HANCHESTEB  BREWEB7 
CO.  V.  COOMBS. 


Landlord  and  Tenant — Tied  Hauae— 
Leasees  Covenant  to  Buy  Beer  from  Land- 
lord and  Hia  Suoceaaors  in  Buaineaa  and 
not  Elaeujhere — Aaaigna  not  Mentioned — 
— Leaae  Execvied  by  Leaaee  only — Sale  oj 
Landlord^ a  Buaineaa  —  Enforoemeni  of 
Covenant  by  Purchaaer — Specific  Perform- 
ance— Yearly  Tenancy. 

A  covenant  by  a  tenant  of  a  tied  houae 
that  he  ^^unUcU  all  timea  during  hia  tenancy 
purchaae  from  the  landlorda  and  their 
auoceaaora  in  huavneaa  all  beer^  ale,  porter^ 
<£ro.,  whether  aM  or  eonaumed  on  or  ojfUie 
demiaed  prenhieea,  and  that  he  will  not  at 
any  time  directly  or  indirectly  aell  or  dia- 
poae  of  on  the  premiaea  any  beer,  ale^  ^, 
other  than  auch  aa  ahaU  have  been  ao  bona 
fide  purehaaedy^  ia  a  covenant  whidi  toiS 
run  with  the  land  and  be  enforceable  by  the 
purchaaera  of  the  reveraion  and  the  land* 
lorda^  brewery  buaineaa^  edthough  the  pur- 
chaaera have  at  the  time  of  action  brought 
oeaaed  to  carry  on  auch  buaineaa  at  the 
original  landlorda'  brewery. 

Where  an  agreement  for  a  yearly  tenancy 
containing  auch  a  covenant  has  been 
executed  by  the  leaaee  only,  but  the  leaaor  or 
hia  aaaigna  cure  in  a  poaition  to  compel  the 
acceptance  by  the  tenant  of  a  duly  executed 
leaacy  either  of  them  can  enforce  performance 
of  auch  a  covenant,  notwithatanding  that 
the  agreement  ianota  leaae  by  deed  within 
32  Hen.  8.  c.  34. 
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Walsh  V.  Lonsdale  (62  L.  J.  Ch.  2 ; 
21  Ch.  D.  9)  and  Swain  v.  Ayres  (57  L.  J. 
Q.B.  428  ;  21  Q.B.  D.  2S9)/oUoiDed. 

Clayton  v,  lUingworth  (10  Hare,  451) 
diatmguished. 

Semble,  stich  a  covenarU  is  a  personal 
ixmtract  binding  an  the  lessee,  and  tite 
benefit  of  it  could  have  been  assigned  in 
^uity  before  the  Jydicaiure  Act,  1875, 
and  the  assignees  cotdd  sue  upon  it  if 
there  had  been  an  absolute  assignment 
thereof  to  them  in  writing  signed  by  the 
assignor,  of  which  express  notice  in  writing 
had  been  given  to  the  lessee* 

Trial  of  an  action  with  witnesses  for 
an  injunction  to  restrain  the  defendant 
from  committing  any  breach  of  a  covenant 
to  buy  beer,  kc,,  from  the  plaintiffs. 

The  fia^ts  were  as  follows :  On  Decem- 
ber 10,  1892,  the  defendant  executed 
under  seal  an  agreement  with  Broadbents, 
Jim.,  therein  called  the  "landlords,"  to 
take  the  Midland  Hotel,  Withington,  as 
tenant  from  year  to  year  from  Decem- 
ber 25,  1892,  at  the  yearly  rent  of  400^., 
and  covenanted  with  the  landlords  {inter 
ijdia)  that  he  would  at  all  times  during  the 
tenancy  purchase  of  Broadbents,  Lim., 
or  their  successors  in  business  all  beer, 
ale,  porter,  stout,  mineral  waters,  and 
cigars  sold  or  consumed  either  qn  or  off 
the  premises,  and  would  not  at  any  time, 
directly  or  indirectly,  sell  and  dispose  of 
on  the  premises  any  beer,  ale,  porter,  stout, 
mineral  water,  and  cigars  other  than  such 
as  should  have  been  so  bona  fide  purchased. 
This  document  was  executed  by  the 
•defendant  alone,  and  there  was  nothing  on 
the  face  of  it  to  shew  that  Broadbents 
were  brewers,  nor  were  there  any  words 
•extending  the  phrase  "  the  landlords  "  to 
the  successors  and  assigns  of  Broadbents. 

The  defendant  entered  into  possession 
•of  the  Midland  Hotel  and  occupied  it 
under  the  agreement  as  tenant  to  Broad- 
bents, who  were,  in  &ct,  at  the  time 
carrying  on  business  at  the  Steam  Brewery 
in  Manchester  as  brewers,  wine  and 
4spirit  merchants,  cigar  dealers,  and 
mineral-water  manufacturers,  and  sde  and 
porter  bottlers. 

On  March  29,  1899,  Broadbents  agreed 
to  sell  to  the  plaintiffs  the  Steam  Brewery 
and  the  various  tied  houses  belonging  to 


them,  including  the  Midland  Hotel,  and 
also  (clause  26)  the  goodwill  of  their 
business,  and  "all  other  the  property 
assets  and  effects  (except  money  and 
securities  for  money)  belonging  to  the 
vendors  and  used  by  them  in  connexion 
with  the  said  business."  The  agreement 
for  sale  also  included  the  goodwill,  trade 
name,  and  trade  marks  of  Broadbents.  By 
two  deeds,  each  dated  June  24,  1899,  the 
property  com  prised  in  the  contract  was  con- 
veyed to  the  plaintiffs,  but  there  was  no 
express  conveyance  of  the  goodwill  or  of 
the  benefit  of  any  tied-house  covenants. 
Neither  the  agreement  nor  the  conveyances 
contained  any  reference  to  the  defendants' 
tenancy.  On  June  28, 1899,  the  plaintiffs 
sent  by  post  a  notice  in  writing  to  the  defen- 
dant that  they  had  taken  over  the  business 
of  Broadbents.  This  notice  did  not  reach 
the  defendant  until  the  end  of  July,  and 
in  acknowledging  the  receipt  of  it  he  said, 
*'This  is  the  first  official  notice  of  the 
change  in  landlords."  At  that  time  the 
defendant  was  indebted  to  Broadbents  in 
a  considerable  sum  for  goods  supplied  and 
also  for  rent.  Broadbents  ceased  to  carry 
on  business  from  and  after  the  month  of 
June,  1899.  The  plaintiff  carried  on  at 
the  Steam  Brewery  the  brewery  business 
formerly  carried  on  there  by  Broadbents 
until  Christmas,  1899,  when  they  closed 
the  Steam  Brewery  and  removed  the 
business  to  their  own  brewery  a)x)ut  two 
miles  off,  where  they  had  since  carried  it 
on.  The  plaintiffs  also  collected  Broad- 
bents' book  debts  for  them.  The  defendant 
purchased  ale  and  beer,  &c.,  from  the 
plaintiffs  until  November  29,  1899,  when 
he  ceased  to  do  so  and  began  to  purchase 
them  elsewhere.  On  January  20,  1900, 
the  plaintiffs  commenced  this  action  to 
restrain  the  defendant  from  committing  a 
breach  of  his  covenant.  In  his  defence 
the  defendant  alleged  that  the  plaintiffs 
supplied  him  with  bad  and  absolutely 
unmarketable  beer,  and  he  maintained 
that  the  covenant  in  question  was  personal 
to  the  original  landlords  and  that  the 
tenant  was  only  bound  to  take  beer 
brewed  in  their  brewery  either  by  them 
or  their  successors  in  the  business,  and 
further  that  the  plaintiffs  could  not  main- 
tain any  action  on  the  covenant  in  ques- 
tion because  the  original  landlords,  through 
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whom  they  claimed  as  assigns,  had  not 
executed  the  agreement. 

At  the  trial  the  defendant  adduced 
evidence  to  prove  that  the  heer  was  bad, 
but  his  Lordship  ultimately  held  that  the 
defendant  had  failed  to  substantiate  this 
allegation.  On  the  other  two  points 
raised  in  defence  the  following  arguments 
and  judgment  were  given.  The  evidence 
given  at  the  trial  with  reference  to  the 
relationship  of  landlord  and  tenant  exist- 
ing between  the  plaintiffii  and  defendant 
sufficiently  appears  from  the  following 
judgment. 

E.  H.  Carsonj  Q.C,  Hughes,  Q.C.,  and 
0.  L,  Clare,  for  the  plaintiffs. — ^This  is  not  a 
personal  covenant,  and  the  plaintiffs  are  en- 
titled to  enforce  it.  These  premises  were  let 
for  a  particular  user  in  a  particular  way, 
and  a  covenant  of  this  kind  is  appurtenant 
to  the  thing  demised,  so  that  even  without 
mention  of  the  word  "  assigns  *'  the  as- 
signees of  the  reversion  can  enforce  the 
covenant — Clegg  v.  Hands  [1890],^  White 
V.  SaiUhend  Hotel  Co.  [lB97y  Fleetwood  y. 
HuU  [1889],^  and  Friary  Hotroyd  v.  Single- 
ton  [1899].*  Doev.Eeid  [l83o],*  which  will  be 
citea  by  the  other  side,  was  a  special  case  and 
laid  down  no  general  principle.  The  plain- 
tiffs also  rely  upon  section  10  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881. 

Younger,  Q,C,,  and  Dodson,  for  the  de- 
fendant.— On  the  questions  of  law  the 
plaintiffs  cannot  succeed.  This  covenant 
was  personal  to  Broadbents  and  their 
successors  carrying  on  business  at  that 
particular  brewery,  and  is  not  enforceable 
by  the  plaintiffs,  because  there  is  no  men- 
tion of  "  assigns  "  in  the  covenant.  Clegg 
V.  Hands  ^  is  distinguishable  because  there 
'^assigns"  were  expressly  mentioned  in 
the  covenant,  and  there  was  an  assign- 
ment of  the  house  in  question  with  the 
benefit  of  the  covenant.  That  was  not  so 
in  this  case.  The  plaintiffs  are  not  even 
the  successors  to  Broadbents'  business; 
they  are  carrying  on  business  elsewhere 
and  cannot  sue — JBirmingham  Breweries, 
Lim,  V.  Jameson  [l898]  *  and  Doe  v.  Beid,^ 

(1)  69  L.  J.  Ch.  477 ;  44  Ch.  D.  603. 

(2)  66  L.  J.  Ch.  387 ;  [1897]  1  Ch.  767. 

(3)  68  L.  J.  Q.B.  341 ;  23  Q.B.  D.  35. 

(4)  68  L.  J.  Ch.  13,  622 ;  [1899]  2  Cb.  261. 
(6)  8  L.  J.  (0.8.)  E.B.82S;  10B.&  C  849. 
(6)  67  L.  J.  Ch.  403. 


Moreover,  the  agreement  of  December  10, 
1892,  was  not  executed  by  Broadbents, 
and  is  therefore  not  a  lease.  The  plain- 
tiffs must  derive  their  right  to  sue  from 
the  statute  32  Hen.  8.  c.  34 ;  they  have  no 
right  to  sue  at  common  law  or  apart  from 
that  statute.  But  in  order  to  avail  them- 
selves of  the  statute,  the  lease  under  which 
they  claim  must  be  under  seal — Standen 
V.  Chrismas  [l847],^  CardweU  v.  Lucas 
[1836],*  Soprani  v.  Skurro  [I6O2],*  and 
£ose  V.  PouUon  [i83i].»o 

[Farwkll,  J. — Is  not  Morton  v.  Woods 
[1869]  ^'  against  the  defendant  f] 

That  was  a  case  of  estoppel,  and  does 
not  apply  here,  where  the  question  is, 
Can  the  plaintiffs  sue  upon  the  covenant  ? 
This  is  not  a  question  of  equity  but  of  strict 
common  law.  The  authorities  shew  that 
such  a  covenant  is  unenforceable  unless 
there  is  a  lease  under  seal — Pitman  v. 

Woodbury  [l848]  ^*  and  Stoaiman  v.  AmJUer 

[1852].^3 

[Fabwell,  J. — But  is  not  the  relation- 
ship between  the  parties  in  reality  that  of 
landlord  and  tenant  f — Smith  v.  Egginton 
[1874]  1*  and  Cornish  v.  Stuhbs  [l87o].** 
The  plaintiffs  are  in  a  position  to  obtain 
specific  performance  of  this  agreement 
and  compel  the  acceptance  of  a  duly 
executed  lease,  and  then  sue.] 

There  was  nothing  in  the  way  of  payment 
of  rent  until  repudiation.  The  plaintiff 
might  not  have  succeeded  in  obtaining 
specific  performance  of  this  agreement. 
Section  5  of  the  Conveyancing  and  Law  of 
Property  Act,  1892,  extending  the  mean- 
ing of  '*  lease  "  so  as  to  include  '*  an  agree- 
ment for  a  lease  where  the  lessee  has 
become  entitled  to  have  his  lease  granted," 
only  applies  to  section  14  of  the  Act  of  1881 
and  not  to  section  10  of  that  Act,  which 
section  therefore  does  not  give  to  the 
plaintiffs,  as  assignees  of  the  reversion, 
the  benefit  of  the  lessee's  covenants. 

Hughes,  Q.C.,  in  reply. — The  plaintiflk 


(7)  16  L.  J.  Q.B.  266 ;  10  Q.B.  135. 

(8)  6  L.  J.  Ex.  62;  2  M.  &  W.  111. 

(9)  Yelv.  19. 

(10)  1  L.  J.  E  B.  6  ;  2  B.  &  Ad.  822. 

(11)  38  L.  J.  Q.B.  81 ;  L.  R.  4  Q.B.  29?: 

(12)  3  Ex.  4. 

(13)  22  L.  J.  Ex.  81 ;  8  Ex.  72. 

(14)  43  L.  J.  C.P.  140 ;  L.  R.  9  C.P.  146. 
(16)  39  L.  J.  C.P.  202;  L.  R.  6  C.P.  334. 
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rely  on  Walsh  v.  Lonsdale  [l882].i^  This 
is  an  agreement  for  a  lease  under  which 
possession  has  been  given,  and  that  deci- 
sion applies  here.  The  plaintiffs  are  in  a 
position  to  compel  the  defendant  to  accept 
a  duly  executed  lease — Swam  v.  Ayres 
[isss].^^  Moreover,  the  plaintiffs  are  en- 
titled to  enforce  this  covenant  because 
they  are  persons  entitled,  subject  to  the 
term,  to  the  income  of  the  landlord  within 
the  meaning  of  section  10  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881. 
By  virtue  of  section  58  of  that  Act  this  is 
a  covenant  expressly  made  with  the  as- 
signs of  the  lessor. 

Masrch  27. — Fabwell,  J.,  after  review- 
ing the  evidence  and  coming  to  the  con- 
clusion that  the  defendant  had  failed  to 
establish  his  contention  that  the  beer  was 
bad,  continued  :  The  defence  on  the  facts 
having  £uled,  the  defendant  relies  on  two 
points  of  law.'  He  contends  that  the 
agreement  is  a  personal  contract  and  is 
confined  to  beer  and  ale  brewed  at  the 
particular  brewery  either  by  Broadbents 
or  their  successors,  and  he  relies  on  the 
fact  that  there  are  no  words  referring  to 
assigns  in  the  covenant.  The  covenant  is 
to  purchase  from  the  landlords  trading  as 
Broadbents,  Tiim.,  and  their  successors 
in  business,  all  beer,  ale,  porter,  stout, 
mineral  waters,  and  cigars.  True  it  is 
that  Broadbents  were  brewers,  but  they 
were  not  manu£eu:turer8  of  mineral  waters 
or  cigars ;  there  is  nothing  on  the  face  of 
the  agreement  to  shew  that  they  were 
brewers,  and,  even  if  there  were,  there  is 
nothing  to  shew  that  the  beer,  <kc.,  to  be 
taken  by  the  defendant  was  beer  to  be 
brewed  by  them.  In  fact,  part  of  the 
beer  supplied  to  the  defendant  under  the 
agreement  at  his  request  has  been  Bass. 
The  question  is  one  of  construction — see 
Clegg  v.  Hands  ^  and  WhUe  v.  Southend 
Hotel  Co.^  In  the  case  of  Doe  v.  Eeid,^ 
relied  on  by  the  defendant,  the  form  of 
covenant  shewed  that  the  beer  to  be  taken 
was  beer  to  be  brewed  by  the  covenan- 
tees— see  p.  851 — and  the  observation  of 
Mr.  Justice  Bayley,  at  p.  857,  must  be 
taken  propter  subjeGtam  mcUeriam,  and 
not  as  an  enunciation  of  a  general  rule. 

(16)  52  L.  J.  Ch.  2 ;  21  Ch.  D.  9. 

(17)  57  L.  J.  Q.B.  428 ;  21  Q.B.  0.  289. 


Birmingham  Breweries^  Lim,  v.  Jameson,^ 
the  other  case  relied  on  by  the  defendant, 
is  really  in  the  plaintiffs'  favour,  for  the 
Master  of  the  Rolls  expressly  says  that 
the  difficulty  in  that  case  was  created  by 
the  severance  of  the  business  from  the 
reversion,  and  that  when  the  business  and 
the  reversion  remain  together  there  is  no 
difficulty.  In  the  case  before  me  the 
plaintiffs  are  undoubtedly  the  successors 
in  business  of  Broadbents,  Lim.,  and  as 
such  are  within  the  very  words  of  the 
covenant.  The  defendant  has,  in  fact, 
contracted  to  deal  with  the  persons  who 
purchase  the  business  from  Broadbents, 
not  from  persons  who  brew  beer  at  the 
same  brewery  as  Broadbents.  On  this 
point,  therefore,  the  defendant  also  fails. 

The  last  point  taken  by  the  defendant's 
counsel  rests  on  the  fieict  that  the  agreement 
of  December  10, 1892,  was  not  executed  by 
the  landlords.  Having  regard  to  the  con- 
struction that  I  have  put  on  the  covenant, 
it  could  not  be  contended  that  it  is  not  ot 
such  a  nature  as  to  run  with  the  land. 
Bat  it  is  said  that  in  order  to  arrive  at 
the  conclusion  that  it  does  run  with  the 
land,  the  Court  must  first  find  that  an 
estate  has  been  duly  created  at  law  in  the 
land  with  which  the  covenant  can  i*un,  or, 
in  other  words,  that  there  must  be  privity 
of  estate  between  lessor  and  lessee,  and 
that  such  estate  can  only  be  created  by 
deed  duly  executed  by  the  lessor,  and  that 
this  is  borne  out  by  32  Hen.  8.  c.  34, 
which  applies  only  to  leases  by  deed. 
This  is  undoubtedly  sound — for  example, 
it  has  been  held  that  a  lease  by  mortgagor 
and  mortgagee  in  which  the  covenants  to 
repair  were  with  the  mortgagor  and  hi& 
assigns  did  not  enable  an  assign  of  the 
mortgagee  to  maintain  an  action  on  the 
covenant— -}Fe66  v.  RusseU  [i789].*®  Lord 
Kenyon  there  says :  *'  It  is  not  sufficient 
that  a  covenant  is  concerning  the  land, 
but,  in  order  to  make  it  run  with  the  land, 
there  must  be  a  privity  of  estate  between 
the  covenanting  parties.  But  here  Stokes* 
(the  mortgagor)  had  no  interest  in  the  land 
of  which  a  Court  of  law  could  take  notice ; 
though  he  had  an  equity  of  redemption,, 
an  interest  which  a  Court  of  equity 
would  take  notice  ofl"  And  in  Standen  v. 
Chrismas  ^  it  was  held  that  the  statute 
(18)  3  Term  Rep.  393. 


Digitized  by 


Google 


818 


CHANCERY  DIVIBION. 


[1901 


Manchester  Brewery  Co.  v.  Coombs. 

of  Henry  8  applied  to  leases  by  deed 
only,  and  that  when  the  lease  was  not 
under  seal  the  assignee  of  the  reversion 
could  not  maintain  asswmpaU  on  the  con- 
tract against  the  lessee  for  fiEulure  to  repair. 
The  reason  is  obvious.     If  the  contract 
was  regarded  as  personal,  the  right  to  sue 
on  it  was  not  assignable  at  law,  and  as  it 
was  not  by  deed  there  was  no  estate  in  which 
the  right  to  sue  could  be  inherent.     The 
law  is  stated  with  great  lucidity  hj  Chief 
JustioeWildein  jBic^orci  v.Par«m«[l848],*® 
when  he  says,  *'  It  was  well  said  by  Shep- 
herd, argvmdo^  in  Webb  v.  Russell,^^  that 
*  There  are  three  relations  at  common  law, 
which  may  exist  between  the  lessor  and  the 
lessee  and  their  respective  assignees :  first, 
privity  o/contraotj  which  is  created  by  the 
contract  itself,  and  subsists  for  ever  be- 
tween the  lessor  and  lessee:    secondly, 
privity  of  estate^  which  subsists  between 
the  lessee,  or  his  assignee  in  possession  of 
the  estate,  and  the  assignee  of  the  rever- 
sioner :   and  thirdly,  privity  of  contrcust 
and  estate^  which  both  exist  where  the 
term  and  the  reversion   remain  in  the 
original  covenantors.'     The    statute    32 
Hen.  8.  c.  34  seems  to  have  created  a 
fourth  relation,  a  privity  of  contract  in 
respect    of  the    estate,    as    between    the 
assignees  of  the  reversion  and  the  lessees 
or  their  assignees.     The  statute  annexes, 
or  rather  creates,  a  privity  of  contract 
between  those  who  have  privity  of  estate ; 
and,  when  the  one  fails,  the  other  fails  with 
it.     At  common  law,  the  covenant  did  not 
pass  by  an  assignment  of  the  reversion, 
for,  it  was  a  mere  personal  contract."     If, 
therefore,  the  plaintiffs  had  been  suing 
in  covenant  or  in  assumpsit  on  contract 
before  the  Judicature  Acts,  I  think  they 
would  have  failed.     But  it  by  no  means 
follows  that  the  plaintiffs  would    have 
failed  in  every  form  of  action,  even  before 
the  Judicature  Acts ;  still  less  that  they 
must  fidl  now.     Before  the  Judicature 
Acts  the  plaintiffs  might  have  succeeded 
if  they  had  sued  on  the  new  contract 
implied  from  the  conduct  of  the  tenant 
and  the  assignee  of  the  landlord,  instead 
of  suing  on  the  original  contract  between 
the  tenant  and  the  landlord.    I  take  the 
law  as  stated  by  Mr.  Justice  Willes  in 
Cornish  v.  Stnbbs,^^    He  says :  "If  the 
(19)  17  L.  J.  C.P.  192  ;  6  C.  B.  920. 


letting  had  been  by  deed,  there  would 
have  been  no  doubt  about  the  defen- 
dant being  bound,  because  the  statute  of 
Henry  8  would  have  passed  the  obliga- 
tion of  the  contract  to  him  as  assignee 
of  the  reversion ;  and  it  has  been  estab- 
lished, and  was  laid  down  very  clearly, 
though  not,  perhaps,  for  the  first  time, 
in  Buckworth  v.  Simpson  [1836],*^  that 
stipulations  pass  to  successors  in  the  case 
of  yearly  tenancies  also,  when  rent  has 
been  paid  either  by  the  successor  of  the 
tenant  to  the  landlord,  or  by  the  t-enaQt  to 
the  successor  of  the  landlord,  and  received 
without  objection — ^that  a  jury,  in  facty 
may  infer  from  such  payment,  and  from  the 
fetct  of  notice  to  quit  not  being  given,  a 
consent  to  go  on,  on  the  same  terms  as 
before;  and  a  conventional  law  is  thus 
made  equivalent  to  that  of  Heniy  8  in 
the  case  of  leases  under  seal.  In  this 
case,  therefore,  there  was.  abundant  evi- 
dence that  the  defendant  was  in  the  same 
position  as  his  fieither  would  have  been.'' 
In  this  case  the  defendant,  on  receiving 
the  notice  of  June  28,  1899,  writes  on 
July  29  :  "  This  is  the  first  official  notice 
I  have  received  of  the  change  in  land- 
lords." From  early  in  August  the  defen- 
dant carried  on  negotiations  for  three 
months  or  so  with  respect  to  the  terms  on 
which  he  should  give  up  his  tenancy; 
between  August  and  November  the  plain- 
tiffs' manager  applied  to  him  repeatedly 
for  rent ;  and  on  November  13  the  defen- 
dant writes  :  ''  If  it  is  a  question  of  your 
rent,  you  can  have  it  when  you  want"; 
and  when  a  distress  for  rent  was  put  in 
on  November  15  the  defendant  paid  it 
out;  and  although  he  says  it  was  under 
protest,  this  comes  to  nothing,  for  he  was 
clearly  liable,  and  he  has  recognised  his 
liability  by  not  brining  any  action  for 
illegal  distress.  I  find,  therefore,  as  a 
fisuit,  that  the  defendant  agreed  that  the 
plaintiffs  should  occupy  the  position  of 
landlord  to  him  in  the  same  way  that 
Broadbents  had  done.  There  is,  however, 
another  point  which  is  fiital  to  the  defen- 
dant. The  defendant  holds  under  an 
agreement  for  a  lease  from  Broadbents, 
under  which  he  has  been  in  possession 
and  paid  rent  for  several  years.  The 
whole  contract  has  been  performed  up  to 
(20)  4  L.  J.  Ex.  104 ;  1  Of .  M.  ft  R  834. 
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the  present  time,  except  that  the  legal 
estate  has  not  heen  actually  demised.  The 
defendant  would  have  no  defence  to  an 
action  for  specific  performance,  the  sole 
ohject  of  which  would  be  to  compel  him 
to  accept  the  legal  estate.  If  Broadbents 
had  not  parted  with  the  legal  estate  I  see 
no  reason  why  they  should  not  now  exe- 
cute the  deed,  in  order  to  complete  the 
transaction.  The  present  plaintififs  are 
the  assigns  of  the  benefit  of  the  agree- 
ment, both  by  implication  from  the  con- 
veyance of  the  land  subject  to  the  lease 
and  by  the  express  words  of  clause  26  of 
the  agreement  of  March  29,  1899.  The 
plaintiffs  could  therefore  obtain  specific 
performance  in  this  Court  of  the  contract 
so  far  as  it  is  incomplete.  In  saying  this 
I  do  not  forget  that  this  is  a  yearly  tenancy 
only,  and  ttiat  Vice-Ohancellor  Wood  in 
Clayton  v.  lUingworth  [i853]  ^^  refused 
to  grant  specific  performance  of  a  tenancy 
from  year  to  year ;  but  the  reasons  given 
by  the  Yice-Chancellor  are  inapplicable 
to  the  present  case.  He  said  there  was 
nothing  to  shew  in  that  case  that  there 
was  to  be  any  lease  under  seal  at  all ; 
here  the  tenant  executes  under  seal.  He 
said  that  equity  interposes  to  grant 
specific  performance  in  cases  where  the 
legal  remedy  is  inadequate,  and  that  there 
was  nothing  in  the  case  before  him  to 
shew  why  the  remedy  at  law  would  not 
be  adequate.  Here  the  defendant's  whole 
contention  rests  on  the  ground  that  the 
plaintiffs  have  no  legal  remedy,  and  the 
grant  of  specific  performance  is  necessary 
to  give  them  their  full  rights.  It  is 
well  settled  that  the  assign  of  one  of  the 
parties  to  a  contract  can  obtain  specific 
performance  of  that  contract  against  the 
other  contracting  party ;  and  although  it 
is  usually  necessary  in  such  an  action  to 
make  the  assignor  a  party,  I  do  not  think 
that  it  is  essential  in  a  case  like  the 
present,  where  the  sub-contract  is  no 
longer  injieri,  and  there  are  no  equities 
between  the  parties  to  the  original  con- 
tract and  no  suggestion  of  any  reason  for 
making  the  original  contractor  a  party. 
The  managing  director  of  Broadbents  was 
called  as  a  witness,  and  no  question  was 
put  to  him  suggesting  any  reason  for 
Broadbents  being  made  parties.  Holding, 
(21)  10  Hare,  451. 


therefore,  as  I  do,  that  the  parties  could 
obtain  specific  performance  against  the  de*' 
fendant,  I  find  it  laid  down  by  the  Court 
of  Appeal  that  since  the  Judicature  Act 
there  are  not  in  such  a  case  as  this  two 
estates  as  there  were  formerly,  one  at 
common  law  by  reason  of  the  payment  of 
the  rent,  and  another  in  equity  under  the 
agreement.  But  the  tenant  holds  under 
the  same  terms,  and  has  the  same  rights 
and  liabilities  as  if  a  lease  had  been 
granted — Walsh  v.  Lonsdaie^^^  approved 
by  Lord  Justice  Cotton  in  Lawther  v. 
Heaver  [i889],**  and  explained  by  Lord 
Esher  in  Swain  v.  Ayrea  *^  and  Foster  v. 
Eeevea  [iS92].^^  Although  it  has  been 
suggested  that  the  decision  in  Walsh  v. 
Lonsdale  ^^  takes  away  all  differences 
between  the  legal  and  the  equitable  estate, 
it,  of  course,  does  nothing  of  the  sort,  and 
the  limits  of  its  applicability  are  really 
somewhat  narrow.  It  applies  only  to 
cases  where  there  is  a  contract  to  transfer 
a  legal  title,  and  an  act  has  to  be  justified 
or  an  action  maintained  by  force  of  the 
legal  title  to  which  such  contract  relates. 
It  involves  two  questions — first.  Is  there 
a  contract  of  which  specific  performance 
can  be  obtained  ?  Secondly,  If  yes,  will 
the  title  acquired  by  such  specific  perform- 
ance justify  at  law  the  act  complained  of, 
or  support  at  law  the  action  in  question  ? 
It  is  to  be  treated  as  though  before  the 
Judicature  Acts  there  had  been,  first,  a 
suit  in  equity  for  specific  performance, 
and  then  an  action  at  law  between  the 
same  parties,  and  the  doctrine  is  appli- 
cable only  in  those  cases  where  specific 
performance  can  be  obtained  between  the 
same  parties  in  the  same  Court,  and  at 
the  same  time  as  the  subsequent  legal 
question  falls  to  be  determined.  Thus  in 
Walsh  V.  Lonsdale  ^®  the  landlord  under 
an  agreement  for  a  lease  for  a  term  of 
seven  years  distrained.  Distress  is  a 
legal  remedy  and  depends  on  the  existence 
at  law  of  the  relation  of  landlord  and 
tenant,  but  the  agreement  between  the 
same  parties  if  specifically  enforced  created 
that  relationship.  It  was  clear  that  such 
an  agreement  would  be  enforced  in  the 
same  Court  and  between  the  same  parties ; 
the  act  of  distress  was  therefore  held  to  be 

(22)  68  L.  J.  Ch.  482, 485 ;  41  Oh.  D.  248, 264. 

(23)  61  L.  J.  Q.B.  763;  [1892]  2  Q.B.  266. 
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lawful.  So  in  the  present  case  I  have 
already  stated  that  specific  performance 
can  be  granted  between  the  parties  to  this 
suit.  I  must  treat  it,  therefore,  as 
granted,  and  I  then  find  that  the  result 
justifies  this  action.  It  is  not  necessary 
to  call  in  aid  this  doctrine  in  matters 
that  are  purely  equitable.  Its  existence 
is  due  entirely  to  the  divergence  of  legal 
and  equitable  rights  between  the  same 
parties,  nor  does  it  affect  the  rights  of 
third  persons.  Thus  a  contract  by  a 
landowner  to  sell  the  fee-simple  of  land  in 
possession  to  A  would  not  enable  A  to 
maintain  an  action  of  ejectment  or  tres- 
pass against  a  third  person,  because  such 
actions  are  purely  legal  actions,  requiring 
the  legal  estate  and  possession  respectively 
to  support  them,  and  the  contract  relied 
on  is  not  made  with  the  defendant.  The 
case  of  Friary  Holroyd  v.  Singleton* 
turned  on  the  construction  of  the  word 
**  assigns."  In  that  case  the  plaintiffs  had 
a  contract  to  buy  from  the  lessor  a  public- 
house  subject  to  a  lease,  which  contained 
a  covenant  to  sell  the  freehold  at  a  certain 
price,  on  six  months'  notice  being  given 
by  the  lessor,  his  executors,  administra- 
tors, or  assigns.  The  only  notice  given 
was  given  by  the  plaintiffs,  and  it  was 
held  that  they  were  not  '*  assigns  "  within 
the  meaning  of  the  clause.  WaUh  v.  Lons- 
dale ^^  was  cited,  but  Lord  Justice  Bomer 
held  that  it  had  no  application.  The  real 
point  was  that  the  notice  was  given  by  the 
wrong  person,  that  such  notice  was  a  con- 
dition precedent,  and  the  objection  would 
have  been  just  as  fieital  if  the  action  had 
been  brought  in  the  name  of  the  original 
landlord.  The  reversal  in  the  Court  of 
Appeal  turned  on  a  question  of  fact  only. 
I  hold,  therefore,  on  this  point  that  the 
plaintiffs,  being  clearly  entitled  in  this 
Court  against  the  defendant  to  a  specific 
performance  of  the  agreement  under 
which  the  defendant  has  been  for  years 
and  still  is  in  possession  of  the  land  can 
sue  him  on  the  covenants  in  the  same 
manner  as  they  could  have  done  if  Brocui- 
bents  had  actually  executed  the  original 
lease.  There  are  two  other  points  to 
which  I  will  refer,  although  I  do  not  pro- 
pose to  rest  my  decision  upon  either  of 
them.  It  is  said  that  section  10  of  the 
Conveyancing  Act  enables  the  pkintifib  to 


sue.  Unless  they  can  do  so  on  the  ground 
last  stated  (as  to  which  I  would  refer  to 
Swain  v.  Ayrea^'^)  I  should  feel  some 
difficulty  in  so  holding.  The  irord 
'^  lease  "  in  section  14  has  been  held  not  to 
include  an  agreement  for  a  lease,  and  sec- 
tion 18,  sub-section  17,  expressly  contrasts 
<<  lease  "  and  "  agreement  for  a  lease." 
There  are  considerable  difficulties  in  con- 
struing the  section,  and  I  express  no  final 
opinion  upon  it.  The  last  point  is  this— 
the  covenants  in  the  original  agreement 
by  the  defendant  were  personal  contracts 
binding  on  him,  on  which  he  could  have 
been  sued  at  law  in  the  name  of  Broad- 
bents,  Lim.,  after  the  assignment  to  the 
plaintiffs  —  see  Bickford  v.  PoswmP 
Since  the  Judicature  Act,  1875,  the  right 
to  sue  on  those  covenants  is  a  ehxae  in 
action  within  section  25,  sub-section  6. 
The  term  chose  in  action  in  that  sec- 
tion has  been  said  in  the  Privy  Ooundl— 
King  v.  Victoria  Insurance  Co,  [l896]  ^^— 
to  include  all  '*  rights  the  assignment  of 
which  a  Court  of  law  or  equity  would 
before  the  Act  have  considered  kwfal."  I 
adopt  this  definition,  and  I  hold  that  the 
benefit  of  these  covenants  could  on- 
doubtedly  have  been  assigned  in  equity 
before  the  Act.  The  plaintifis  could,  there- 
fore, sue  in  respect  of  these  covenants,  if 
there  had  been  an  absolute  assignment 
thereof  to  them  in  writing  signed  by  the 
assignor,  of  which  express  notice  in 
writing  had  been  given  to  the  defendant 
I  express  no  further  opinion  on  this  as  it 
has  not  been  argued,  and  it  may  be  that 
no  sufficient  notice  has  been  given.  The 
result  is  that  I  grant  the  injunction  as 
asked,  and  order  the  defendant  to  pay  the 
costs  of  the  action. 


Solicitors— Chester,  Broome  &  C5o.,  amenta  for 
Farrsr  &  Co.,  Mancheater,  for  plaintiffs; 
Pritchard,  Englefield  &  Co..  agenta  for  Mann 
&  Rooke,  MaDchester,  for  defendant. 

[Beportad  by  R,  J,  A,  Morriton,  &if 
liarruteT-ai'IAic. 


(24)  65  L.  J.  P.C.  88, 40 ;  [1896]  A.C.  250, 251. 
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Aug.  6, 8.        ;  ' 

Compvlsary  Purchaae^Coats — Broker- 
i%ge — Payment  Out  to  Person  Absolutely 
Entitltd^Lcmde  Clauees  Comolidation 
Ad,  1845  (8  cfe  9  Vict.  c.  18),  a.  80. 

Where  an  interim  investment  in  stock 
has  been  made  of  m^oneys  paid  into  Court 
under  the  Lands  Clauses  Act,  and  a  person 
absolutely  entiUed  petitions  for  payment 
cut,  the  company  or  party  who  paid  the 
money  in  must  pay  the  brokerage  on  sale 
of  the  investments. 

Petition  by  Magdalen  College,  Oxford, 
for  the  sale  of  a  sum  of  8,755Z.  Midland 
Railway  debenture  stock,  in  which  moneys, 
paid  in  by  the  London  County  Council 
for  purchase  of  lands  of  the  college  under 
the  Lands  Clauses  Act,  had  been  invested 
by  order  of  the  Court ;  and  for  the  sale  of 
a  sum  of  4,4382.  New  Consols,  in  which 
moneys  paid  in  by  the  London  School 
Board  in  the  same  manner  had  been  so 
invested  ;  and  for  payment  of  the  proceeds 
to  the  Board  of  Agriculture  in  order  that 
the  same  might  be  invested  with  other 
moneys  belonging  to  the  college  in  the 
hands  of  the  Board  in  the  purchase  of 
lands. 

The  only  question  raised  in  the  petition 
was  whether  the  Council  and  Board  ought 
to  pay  the  costs  of  brokerage  upon  the 
sale  of  the  stocks. 

Vernon  Smith,  K.G.,  and  Borthunck,  for 
Magdalen  College. 

F.  Thompson,  for  the  London  County 
Council. — Brokerage  has  been  paid  where 
the  money  is  reinvested  by  the  Court, 
because  section  80  of  the  Lands  Clauses 
Consolidation  Act,  1845,  directs  payment 
of  the  coats  of  the  investment  and  the 
reinvestment  of  the  moneys, ''  and  of  all 
proceedings  relating  thereto."  But  the 
only  direction  in  that  section  applicable  to 
moneys  paid  out  to  a  person  absolutely 
entitled  is  '^the  costs  of  obtaining  the 
proper  orders  .  •  .  for  the  payment  out 
of  Court  of  such  moneys  or  of  the  securi- 
ties whereon  the  same  shall  be  invested.'' 
Payment  out  of  Court  of  securities  must 
mean  transfer.  There  is  no  authority  for 
payment  of  brokerage  in  case  of  payment 
oat. 


C.  T.  Mitchell,  for  the  London  School 
Board. 

Vernon  Smith,  K,C,,  in  reply. — Pay- 
ment out  of  securities  is  an  inapt  word 
for  transfer.  It  is  admitted  that  if  the 
petitioners  had  put  the  Council  and  Board 
to  all  the  expense  of  investing  in  land  they 
must  have  paid  the  brokerage.  It  is 
unreasonable  that  they  should  lose  the 
brokerage  because  they  have  adopted 
the  much  less  burdensome  course  of 
asking  for  payment  to  the  Board  of  Agri- 
culture. 

[Cozens-Habdy,  J. — I  think  the  prac- 
tice must  be  settled.  I  will  have  enquiry 
made  in  the  Registrar's  ofBce.] 

Aug.  8. — Cozens-Habdt,  J. — The  only 
question  on  this  petition  was  whether  the 
parties  who  paid  the  money  into  Court 
were  bound  to  pay  the  brokerage  on  sale 
of  the  interim  investments  for  the  purpose 
of  paying  out  the  money.  I  expressed 
some  surprise  that  a  point  of  this  kind 
should  be  still  open.  I  have  caused 
enquiries  to  be  made  of  the  Registrars,  and 
am  told  that  the  distinction  taken  by 
counsel  for  the  County  Council  has  never 
been,  so  far  as  they  know,  raised  before ; 
and  in  practice  the  brokerage  has  in  all 
cases  been  treated  as  part  of  the  costs  and 
paid  by  the  party  who  paid  the  money  in. 
And  though  there  is  no  direct  authority, 
the  practice  seems  to  me  to  be  right. 
Section  69  of  the  Lands  Clauses  Consoli- 
dation Act  provides  several  ways  in  which 
the  money  paid  into  Court  may  be  applied. 
Kow  it  has  been  settled  long  ago  that  in 
cases  where  there  has  been  an  interim 
investment  in  securities,  and  the  money  is 
required  to  be  invested  in  land,  all  the 
costs  of  getting  the  money  required  for 
investment,  including  brokerage,  must  be 
paid.  In  other  words,  the  money  which 
is  to  be  applied  for  the  purposes  mentioned 
in  the  section  is  the  whole  purchase-money, 
or  the  value  of  the  interim  investments 
regarded  as  a  net  sum,  without  any  deduc- 
tion. It  is  said  that  this  brokerage  is  not 
within  the  reasonable  costs  the  payment  of 
which  is  provided  for  by  section  80.  [His 
Lordship  read  the  section  shortly  down  to 
the  words  *'  payment  out  of  Court  of  the 
principal  of  such  moneys  or  of  the  securi- 
ties whereon  the  same  shall  be  invested."] 
I  think   that    means   that   the   person 
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entitled  is  to  have  an  option  whether  he 
will  have  the  stock  or  the  money.  If  he 
chooses  the  latter,  I  cannot  see  anything 
in  principle,  and  certainly  there  is  nothing 
in  the  authorities,  to  make  me  draw  any 
distinction  between  a  case  where  the 
money  is  to  be  invested  and  one  where  it 
is  to  be  paid  out.  The  brokerage  must  be 
paid  as  part  of  the  costs. 

Solioitora — Ronth,  Stacey  &  Co.,  for  peti- 
tioners ;  W.  A.  Blaxland,  for  London  County 
Gonncil ;  G.  E.  Mortimer,  for  London  School 
Board. 

{Reported  by  J.  R,  Brooke,  Eiq., 
Ba/rntter-at-Law, 


JE,  J.      ) 

01.         [ 
,4,27.) 


TURNER  t;.   MOON. 


Joyce,  J. 
1901 
July  3. 

Vendor  arid  Purchaser — Implied  Gove- 
nanta  for  Title — Ben^Jioial  Owner — Good 
Right  to  Convey — Undisclosed  Easement — 
Breach  of  Covenant — Measure  of  Damages 
— Conveyancing  and  Law  of  Property  Act^ 
1881  (44  d:  45  Vict.  c.  41),  s.  7  (a). 

Where  a  breach  of  a  oovenan;tfor  good 
right  to  conveyy  implied  by  virtue  of  a  con- 
veyance by  the  grantor  as  beneficial  owner, 
is  occasioned  by  the  eopistenoe  of  a  right  of 
way  over  the  property  conveyed,  such  a 
breach  is  not  a  continuing  breach,  but 
occurs  and  is  complete  upon  the  execution 
of  the  deed  of  conveyance  in  which  the  cove- 
nant is  implied. 

From  the  moment  of  the  delivery  of  the 
deed  of  conveyance  the  Statute  of  lAmita- 
turns  in  respeet  of  the  breach  commences  to 
run. 

The  measure  of  damages  for  such  a 
breach  is  the  difference  between  the  value 
of  the  property  as  purported  to  be  conveyed 
and  ihat  which  the  grantor  had  pouter  to 
convey. 

Spoor  V.  Green  (43  L.  J.  Ex.  57 ;  L.  R. 
9  Ex.  99)  followed. 

Trial  of  action  with  witnesses,  in  which 
{inter  cdia)  damages  were  claimed  for 
breach  of  implied  covenants  for  title  in 
the  following  circumstances : 

In  the   year  1898  the  plaintiff  pur- 


chased from  the  defendant,  the  owner  of 
the  Westbrook  estate  at  Godahning,  cer- 
tain building  land  forming  part  of  that 
estate,  and  laid  out  for  building  purposes, 
and  by  an  indenture  of  conveyance  of 
December  9,  1898,  the  same  was  conveyed 
by  the  defendant  *'  as  beneficial  owner  "  to 
the  plaintiff  in  fee-simple,  subject,  how- 
ever, to  the  rights  of  way  specified  in  the 
second  schedule  thereto  over  a  certain 
portion  of  the  private  road  therein  men- 
tioned and  forming  part  of  the  property 
sold.  The  rights  of  way  specified  in  the 
schedule  had  been  granted  to  three  ad- 
joining owners,  but  through  inadvertence 
all  mention  of  a  right  of  way  over  the 
portion  of  road  in  question  granted  to  the 
Countess  of  Meath  in  a  deed  of  convey- 
ance of  June  24,  1891,  had  been  omitted 
from  the  schedule,  and  no  notice  of  the 
right  of  way  had  been  given  to  the  plain- 
tiff. The  plaintiff  built  upon  the  land, 
and  subsequently  discovered  the  existence 
of  the  Countess  of  Meath's  right  of  way. 

The  plaintiff  thereupon  brought  this 
action  against  the  defendant  for  {inter 
alia)  damages  for  breach  of  his  implied 
covenant  for  good  right  to  convey. 

The  defendant  denied  liability,  but  paid 
50^.  into  Court. 

At  the  trial  a  quantity  of  oonflicting 
evidence  was  given  as  to  the  amount  of 
depreciation  in  the  value  of  the  property 
caused  to  the  plaintiff  by  the  addition^ 
right  of  way. 

Younger,  K,C.,  and  G,  Cave,  for  the  plain- 
tiff.— Clearly  there  has  been  a  breach  of 
the  implied  covenant  for  good  right  to 
convey,  and  the  plaintiff  is  entitled  to 
damages.  In  assessing  damages  the  pnr^ 
poses  for  which  the  lajid  was  sold  ought 
to  be  taken  into  account  as  well  as  the 
mere  breach  of  contract,  and  also  damages 
subsequent  to  action  brought  if  they  were 
the  natural  and  necessary  result  of  the 
breach. 

Hughes,  K,C,,  and  Ma/nby,  for  the  de- 
fendant.— If  any  damages  are  payable  by 
the  defendant  they  will  be  amply  covered 
by  the  50Z.  already  paid  into  Court.  All 
that  the  plaintiff  is  entitled  to,  if  he  suc- 
ceeds, is  such  damages  as  may  reasonably 
be  supposed  to  have  been  contemplated 
by  both  parties  at  the  time  when  they 
entered  into  the  contract  as  the  probaUe 
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result  of  a  breach — HadUy  v.  Baasendale 

G,  Cave,  in  reply. — In  considering  the 
measure  of  damages  the  Court  ought  to 
take  into  consideration  the  purposes  for 
which  the  land  was  sold.  In  Bunny  v. 
Hopkinsan  [l859]  ^  the  purchaser  had 
been  evicted  from  building  land  after  he 
had  built  houses  on  it,  and  he  was  held 
entitled  to  recover  upon  the  covenants 
not  only  the  value  of  the  land,  but  also 
that  of  the  houses  subsequently  built 
thereon.  Sir  J.  Botnilly,  M.R.,  there 
said  that  the  measure  of  damages  upon 
the  covenant  included  the  amount  ex- 
pended in  converting  the  land  to  the 
purposes  for  which  it  was  sold.  The 
plaintiff  is  entitled  to  recover  damages 
which  are  the  natural  and  immediate 
consequence  of  the  defendant's  breach  of 
covenant — Rolph  v.  Cr<mch  [i867]  ^  and 
Lock  V.  Furze  [l866].^ 

JtUy  27. — Joyce,  J.,  in  giving  judg- 
ment, read  the  operative  part  of  the 
conveyance  by  the  defendant  as  bene- 
ficial owner,  and  continued  :  Kow,  under 
section  7  of  the  Conveyancing  Act,  1881, 
there  is  an  implied  covenant  in  that  con- 
veyance to  this  effect :  "  That,  notwith- 
standing anything  by  the  person  who  so 
conveys,  or  any  one  through  whom  he 
derives  title,  otherwise  than  by  purchase 
for  value,  made,  done,  executed,  or 
omitted,  or  knowingly  suffered,  the  per- 
son who  so  conveys,  has,  with  the  con- 
currence of  every  other  person,  if  any, 
conveying  by  his  direction,  full  power  to 
convey  the  subject-matter  expressed  to  be 
conveyed,  subject  as,  if  so  expressed,  and 
in  the  manner  in  which,  it  is  expressed  to 
be  conveyed."  It  turns  out  now  that  the 
piece  of  road  in  question  is  subject  also 
to  a  certain  right  of  way  which  was  not 
mentioned  in  schedule  2  of  the  convey- 
ance to  the  plaintiff,  but  which  had  been 
granted  by  the  deed  of  June  24,  1891,  to 
the  Countess  of  Meath,  who  then  pur- 
chased a  portion  of  this  building  estate 
with  a  residence  thereon,  which  is  at 
present  used  by  her  as  an  institution  for 
the  reception  of    epileptic  women    and 

(1)  23  L.  J.  Ex.  179  ;  9  Ex.  341. 

(2)  29  L.  J.  Ch.  93  j  27  Beav.  565. 

(3)  37  L.  J.  Ex.  8 ;  L.  R.  3  Ex.  44. 

(4)  36  L.  J.  C.P.  141 ;  L.  B.  1  C.P.  441. 


girls.    By  an  unfortunate  accident  this 
right  of  way  was  omitted  to  be  men- 
tioned in  the  conveyance  to  the  plaintiff^ 
although  no  fraud  or  deceit  on  the  part 
of  the  vendors  is  alleged  or  suggested. 
Now,  notwithstanding  what  the  plaintiff 
says,  looking  at  all  the  circumstances  of  the 
case,  considering  what  rights  of  way  there 
were  that  were  disclosed  over  the  par- 
ticular portion  of  the  road  in  question, 
and  considering  what  rights  of  way  there 
were  over  the  rest  of  the  road,  of  none 
of  which  rights  the  plaintiff  is  entitled 
in  any  way  to  complain,  I   doubt  very 
much    whether     the    existence    of    the 
Countess  of  Heath's  right  of  way  over 
the  particular  portion  conveyed  would,  if 
it  had  been  remembered  and  mentioned, 
have  msule  any  difference.    On  the  whole, 
I  believe  that  the  plaintiff  would  have 
purchased  what  he  did  purchase  just  the 
same.     Undoubtedly,  however,  there  was 
a  breach  of  that  part  of  the  implied  cove- 
nant for  title  to  which  I  have  particularly 
referred.     There  has  been  no  breach  of 
any  other  part  of  this  covenant,  for  the 
plaintiff  has  not  been  evicted  or  disturbed 
in  any  way ;  in  &ct,  the  plaintiff  has  not 
sustained    any    actual     damage    at    all. 
There  is  no  evidence  that  the  Countess 
of  Meath,  or  any  occupier  or  inmate  of 
her  institution,  has  ever  sought  to  exer- 
cise the  right  of  way  which  was  granted 
to  the  Countess  by  the  deed  of  1891.     In 
other  words,  there   has  been   no  actual 
interference  with  the  enjoyment  of  what 
the  deed  of  December  9,  1898,  purported 
to  convey  to  the  plaintiff.     Such  breach 
as  there  has  been   of  the  part  of  the 
covenant  for  good  right  to  convey,  in  my 
opinion,  occurred  and  was  complete  upon 
the  execution  of  the  conveyance  of  De- 
cember 9,  1898.     It  was  single,  entire, 
and  perfect  in  the  first  instance.     From 
the  moment  of  the  delivery  of  the  con- 
veyance, the  Statute  of  Limitations  in 
respect  of  this  breach  commenced  to  run 
— see    Preston's    edition    of    Sheppard'a 
Touchstone^  p.   170,    and  especially  the 
judgment  of  Baron  Bramwell  in  Spoor  v. 
(xreen  [l874].*     In  the  course  of  his  judg- 
ment in  that  case  Baron  Bramwell  said  : 
'^assuming  the   breach   to  be   correctly 
stated  and  proved,  I  am  of  opinion  that  the 
Statute  of  Limitations  is  a  bar  to  it.     It 
(5)  43  L.  J.  Ex.  57,  64;  L.  B.  9  Ex.  99,  110. 
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was  completed,  if  it  ever  existed,  at  the 
time  the  deed  was  ezecnted.  If  Jamieson 
had  recovered  on  it,  or  released  it,  no 
further  action  on  it  could  have  been 
maintained  by  him,  nor,  consequently,  by 
his  assignee.  It  is  not  what  is  called  a 
continuing  breach,  any  more  than  not 
paying  money  is  a  continuing  breach. 
The  covenant  remains  broken  indeed,  but 
broken  once  for  all.  In  the  case  of  a 
covenant  to  repair,  the  breach  is  continu- 
ing, because  the  covenant  is  broken  afresh 
every  day  the  premises  are  out  of  repair, 
and  when  an  action  is  brought  for  breach 
of  such  a  covenant,  the  plaintiff  does  not 
recover  the  value  of  the  repairs,  because 
he  may  recover  again  if  the  want  of  repair 
still  continues.  Nothing  like  that  exists 
as  to  this  covenant.  If  the  words  of  the 
breach  are  looked  at,  it  will  be  seen  that 
they  are,  that  neither  the  defendeuit  nor 
Pearson  had  good  title,  but,  on  the  con- 
trary (and  this  is  the  breach).  Smith  and 
Sharp  at  the  time  of  making  the  deed, 
and  thence  continually  had  title,  etc.  It 
is  true  that  the  Court  in  Kingdon  v. 
KotUe  [18I5]  ^  speak  of  the  breach  as  a 
continuing  breach.  Oddly  enough,  the 
breach  assigned  there  is  express,  that  the 
defendant  at  the  time  of  the  execution  of 
the  indenture  was  not  seised,  etc.  But 
the  Court  having  in  the  previous  case  of 
Kingdom  v.  NotHe  [I8I3]  ^  held  that  the 
executor  could  not  maintain  an  action  on 
this  covenant,  now  held  that  the  real 
representative  could,  and  it  is  in  reference 
to  this  that  they  use  the  language  I 
mention."  With  this  judgment  of  Baron 
Bramwell  I  desire  to  express  my  entire 
concurrence.  The  concluding  sentence  of 
the  passage  I  have  read  supplies  the  key 
to  the  true  explanation  of  the  judgment 
of  Lord  EUenborough  in  Kingdon  v. 
NoiiJlA^  which  has  been  a  good  deal  dis- 
cussed in  this  country  and  has  been 
vigorously  assaOed  on  the  other  side  of 
the  Atlantic — ^see  Eawle  on  Covenants  fm* 
Title,  Fortunately  the  plaintiff  is  still 
living,  and  we  have  not  to  consider  who 
could  have  sued  or  how  the  case  would 
have  stood  in  the  event  of  his  decease  be- 
fore action  brought,  or  pending  the  action — 
«ee  Williams  onExecutors  (9th  ed.),  pp.  712 
^t  seq.    In  my  opinion  the  proper  measure 

(6)  4  M.  &  S.  63. 

(7)  1  M.  &  S.  366. 


of  damages  in  the  present  case  is  the 
difference  between  the  purchase-money  or 
price  paid  upon  the  purchase  of  Decem- 
ber, 1898,  and  the  value  of  the  premises 
as  conveyed,  such  difference  being  caused 
by  the  defect  in  the  title  to  the  strip  of 
road  in  question,  or,  in  other  words,  to 
the  existence  of  the  Countess  of  Meath's 
right  of  way  over  that  strip — that  is  to 
say,  the  difference  between  the  value  of 
the  property  as  purported  to  be  conveyed 
and  that  which  the  vendor  had  power  to 
convey — see  Gray  v!  Briscoe  [I607]  ®  and 
Dart  on  Vendors  and  Purchasers  (6th  ed.), 
pp.  891  «^  seq.  In  Bunny  v.  HopHnaon  ^ 
there  had  been  eviction  and  a  breach,  not 
only  of  the  covenant  for  title,  but  also  of  the 
covenant  for  quiet  enj  oyment ;  and  the  claim 
made  and  adjudicated  upon  in  that  case  was 
upon  the  covenants  for  title  generally,  in- 
cluding the  covenant  for  quiet  enjoyment. 
Now,  with  respect  to  the  amount  of 
damages  which  ought  to  be  awarded,  the 
defendant  has  paid  50/.  into  Court.  I 
am  not  at  all  impressed  with  the  evidence 
of  the  surveyors  or  valuers  called  on  behalf 
of  the  plaintiff.  [His  Lordship  proceeded 
to  discuss  the  evidence  of  the  expert  wit- 
nesses called  on  behalf  of  the  plaintiff, 
and  after  coming  to  the  conclusion  that 
their  estimates  of  depreciation  were  ex- 
travagant, continued  :J  Upon  the  whole, 
in  my  view  of  the  case,  and  whatever  may 
be  the  true  measure  of  damages,  I  think 
that  the  sum  of  1002.  will  be  ample  com- 
pensation to  the  plaintiff  for  the  breach  of 
the  covenant  for  good  right  to  convey, 
and  I  award  that  amount  accordingly, 
including  interest — that  is  to  say,  includ- 
ing anything  the  plaintiff  might  be  entitled 
to  in  respect  of  interest  from  the  date  of 
the  covenant  being  broken.  Then  with 
regard  to  the  costs,  having  regard  to  the 
nature  of  the  evidence  on  behalf  of  the 
plaintiff,  most  of  which  I  consider  to  be 
expensive  evidence  and  altogether  upon  a 
wrong  principle,  I  say  the  plaintiff*  must 
bear  his  own  costs  of  the  action. 

Solicitors— G.  R.  Fletcher,  for  plaintiff; 
Orowders,  Vizard  &  Oldham,  agents  for 
R.  H.  Mellersh,  Godalming,  for  defendant 

{Reported  hy  R.J.  A.  MorrUon,  Ea%^ 
Barrister-at'Law, 
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OoZENS-HaRDY,  J.  ^  VAN  STBAUBENZEB,  In 

1901.  >     re;    boustead    v. 

July  26.     Aug.  6.  )      cooper. 

Tenant  for  Life — Apportionment — Re- 
vereionary  Fun£— Marriage  Settlement — 
Hide  in  Howe  v.  Dartmouth  (Earl). 

The  rtde  in  Howe  v,  Dartmouth  (Earl) 
(7  Yes.  137),  and  the  coroUary  established 
in  Chesterfield's  (Earl)  Trusts,  In  re  (52 
L.  J.  Ch.  958  ;  24  Ch.  D.  643),  respecting 
the  apportionment  between  tenant  for  life 
and  iliose  absolutely  entitled  in  remainder 
of  a  reversionary  fund  which  falls  into 
possession,  has  no  application  where  the 
■Pumd  is  subject  to  the  trusts  of  a  marriage 
settlement. 

By  a  settlement  dated  November  13, 
1841,  and  made  between  General  Richard- 
son of  the  first  part,  Miss  Richardson  of 
the  second  part,  Captain  Van  Straubenzee 
of  the  third  part,  and  the  trustees  of  the 
fourth  part  (being  a  settlement  executed 
upon  the  marriage  then  intended  and 
shortly  afterwards  solemnised  between 
Captain  Yan  Straubenzee  and  Miss 
Richardson),  a  sum  of  2,0002.  East  India 
stock,  the  property  of  General  Richardson, 
was  settled  upon  trust  for  the  wife  for  life, 
and  then  for  the  husband  for  life,  with 
usual  trusts  for  the  issue  of  the  marriage  ; 
and  in  the  event,  which  happened,  of  there 
not  being  any  child  of  the  marriage,  then 
the  trustees  were  to  transfer  one  moiety  to 
the  husband,  his  executors,  administra- 
tors, and  assigns  absolutely,  and  to  trans- 
fer the  other  moiety  to  General  Richard- 
son, his  executors,  administrators,  and 
assigns.  The  settlement  contained  a 
covenant  by  the  husband  and  wife  to 
settle  after-acquired  property  upon  such 
and  the  same  trusts,  and  to  and  for  such 
and  the  same  ends,  intents,  and  purposes, 
and  with,  under,  and  subject  to  such  and 
the  same  powers,  provisions,  and  limita- 
tions, declarations,  and  agreements,  as 
were  thereinbefore  mentioned,  expressed, 
and  declared  of  and  concerning  the  said 
sum  of  2,0002.  East  India  stock,  or  as 
near  thereto  as  the  nature  of  the  pro- 
perty or  other  intervening  circumstances 
should  permit.  The  settlement  did  not 
contain  any  power  to  vary  securities. 

General  Richardson,  by  his  will  dated 
VOL.  70.  -Chang. 


April  13,  1847,  and  proved  in  1849,  gave 
all  his  residuary  personal  estate  to  trus- 
tees, upon  trust  as  soon  as  conveniently 
might  be  to  sell  and  convert  into  money 
all  such  parts  of  his  estates  and  effects  as 
should  not  consist  of  money,  and  to  stand 
possessed  of  the  moneys  which  should 
arise  from  the  said  sale  of  his  said  residuary 
estate  and  effects,  as  to  one  equal  third 
part  in  trust  for  his  daughter  Mrs.  Ellis, 
for  her  separate  use ;  as  to  another  equal 
third  part  for  Lady  Yan  Straubenzee 
(formerly  Miss  Richardson)  absolutely ; 
and  as  to  the  remaining  third  part  in 
trust  for  his  daughter  Catherine  Frances 
Richardson  absolutely.  His  Lordship  at 
an  earlier  stage  of  the  case  held  that  the 
one-third  share  which  Lady  Yan  Strau- 
benzee took  in  her  father's  residuary 
estate  was  bound  by  the  covenant  to 
settle  after-acquired  property.  This  re- 
sidue included  one  moiety  of  the  settled 
property  contained  in  the  settlement  of 
November  13,  1841,  which,  on  her  death 
in  1900,  a  widow  and  without  issue,  fell  to 
General  Richardson's  executors.  A  ques- 
tion was  raised  by  the  representatives  of 
Lady  Yan  Straubenzee  upon  an  origina- 
ting summons  whether  or  not  the  rever- 
sionary interest  in  the  moiety  of  the  fund 
settled  by  the  settlement  of  November  13, 
1841,  which  became  subject  to  the  trusts 
of  General  Richardson's  will  should  be 
apportioned  as  between  tenant  for  life  and 
remainderman. 

J,  T  Prior,  for  the  plaintiffs. 

Vernon  Smithy  Z.(7.,  and  Wrangham, 
for  the  representatives  of  the  husband. — 
There  should  be  no  apportionment — 
Milford  V.  PeUe  [l854].i  Vaizey  on  Settle- 
ments, p.  421,  where  the  contrary  view  is 
expressed,  cites  no  authority.  The  rule 
in  Hou)e  v.  DartmoiUh  {Earl)  [I802]  * 
depends  upon  an  implication  that  all 
should  share  equally  in  the  testator's 
bounty.  That  implication  is  absent  in 
the  case  of  parties  contracting  at  arm's 
length. 

Eve,  K.C.,  and  Frank  RusseU,  for  the 
representatives  of  Lady  Yan  Straubenzee, 
— Milford  V.   Peile  ^  is  merely  a  decision 

(1)  17  Beav.  602 ;  2  W.  R.  181. 

(2)  7  Ves.  137;  1  Wh.  &  T.  L.C.  iEo.  (7th 
ed.),  p.  68. 
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on  the  words  of  a  particular  settlement, 
and  affords  no  guide  in  the  present  case. 
Haioe  V.  Dartmouth  {Earl)  ^  is  not  cited 
in  argument;  nor  referred  to  in  the  judg- 
ment. No  sound  distinction  can  be  drawn 
between  a  settlement  and  a  will  respecting 
enjoyment  of  property.  The  parties  to 
the  settlement  may  well  have  contracted, 
having  regard  to  the  rule  in  Howe  v. 
DartnunUh  {Early  MUford  v.  PeiU  *  had 
not  been  decided  at  the  date  of  the  settle- 
ment. MUford  V.  PeUe  ^  is  not  cited  in 
the  notes  to  Howe  v.  DartmoiUh  {Earl)  ^ 
in  White  and  Tudor* 9  Leading  Caaea.  The 
property  should  be  apportioned  on  the 
principle  of  CAMfer/iWa*«  {Earl)  Trusts,  In 
re  [1883].^ 

Aehton  Croee  and  George  Cave,  for  other 
defendants. 

Vernon  Smithy  E.G.,  replied. 

Gur.  adv,  vuU, 

Cozeks-Habdt,  J.,  read  a  written  judg- 
ment, which,  after  stating  the  facts  as 
above  set  out,  continued  as  follows: 
Now,  so  far  as  I  am  aware,  the  rule  in 
Hoioe  V.  DartmoiUh  {Earl)  ^  has  never 
been  applied  except  to  a  disposition  by 
will  of  residuary  personal  estate  given  en 
maase  to  be  enjoyed  by  several  persons  in 
succession.  The  Court  assumes  an  inten- 
tion that  the  legatees  should  enjoy  the 
same  thing  in  succession,  and,  as  the  only 
mode  of  giving  effect  to  such  intention, 
it  directs  the  conversion  into  permanent 
authorised  investments  of  all  such  parts 
of  the  residuary  estate  as  are  of  a  wasting 
or  reversionary  or  unauthorised  character 
— see  Pickering  v.  Pickering  [1839]  ^  and 
Mcuxionaldv.  Irvine  [lS7s]^  But  the  rule 
does  not  apply  to  any  bequest  which  is 
speciOc,  as  distinguished  from  residuary. 
On  piinciple,  I  can  see  no  ground  for 
applying  the  rule  to  the  present  case. 
The  covenant  to  settle  after-acquired 
property  is  a  contract  which  has  to  be 
performed  in  strict  accordance  with  its 
terms.  It  operates  upon  that  which  must 
be  regarded  as  a  specific  property — namely, 
the  lady  8  share  in  her  father's  estate. 
This  share  is  to  be  vested  in  the  trustees 
upon  the  same  trusts  as  are  declared  with 

(3)  62  L.  J.  Ch.  968 ;  24  Ch.  D.  643. 

(4)  8  L.  J.  Ch.  836  ;  4  Myl.  &  Cr.  289. 
(6)  47  L.  J.  Ch.  494  ;  8  Ch.  D.  101. 


reference  to  the  India  stock.  Those  trusts 
do  not  include  a  trust  for  the  sale  of  the 
India  stock,  nor  is  there  even  a  power  to 
sell  it,  apart  from  legislation  since  1841. 
I  cannot  imply  a  trust  to  convert  that 
which  is  brought  into  the  settlement, 
whether  it  be  real  estate  or  personal 
estate. 

It  is  remarkable  that  there  is  no  direct 
authority  on  the  point.  Mr.  Yaizey,  in 
his  book  on  SetUementSy  page  421,  says: 
**  There  are  two  cases  in  which,  probably, 
the  rule  is  applicable  to  trusts  in  settle- 
ments created  by  deed.  One  is  that  in 
which  the  unrealized  estate  of  a  deceased 
person,  or  of  the  share  in  such  an  estate 
to  which  the  settlor  is  entitled,  is  settled. 
The  other  is  the  case  of  a  covenant  to 
settle  after-acquired  property."  In  support 
of  this  view  no  judiciid  decision  is  cited, 
and  there  are  two  cases  which  tend  in  t^e 
opposite  direction.  In  MUford  v.  Pt^  ^ 
the  point  seems  to  have  arisen.  By  a 
settlement  made  in  1848,  on  the  marriage 
of  Mrs.  Milford,  a  sum  of  10,0002.  Consols 
was  held  by  trustees  upon  trust  either  to 
retain  the  same  in  its  then  present  state 
of  investment,  or  to  sell  the  same  and 
invest  the  proceeds  in  other  securities, 
with  power  to  vary  securities,  and  upon 
trust  to  pay  the  income  to  the  wife  and 
husband  during  their  respective  lives. 
The  settlement  contained  a  joint  and 
several  covenant  by  Mr.  and  Mrs.  Milford 
that,  in  case  any  real  or  personal  estate  to 
the  amount  of  100/.  sterling  should  at 
any  time  during  the  coverture  by  gift, 
devise,  bequest,  or  intestacy,  from  or  of 
her  father,  Mr.  T.  L.  Lewis,  come  to  or 
devolve  on  her,  then  the  same  real  and 
personal  estate  should,  by  such  acts,  deeds, 
and  assurances  as  should  be  necessary  for 
the  purpose,  be  duly  vested  in  the  trustees 
or  trustee  for  the  time  being  of  the  mar- 
riage settlement,  their  and  his  heirs, 
executors,  administrators,  and  assigfts, 
and  be  held  upon  and  for  such  trusts, 
intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisos,  and 
declarations  (as  far  as  the  nature  of  the 
property  would  admit)  as  were  thereby 
declared  of  and  concerning  the  premises 
thereby  assigned  and  settled  by  and  on  the 
part  of  the  said  Frances  Harriott  Lewis, 
and  the  dividends  and  annual  produce 
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thereof,  or  such  and  as  many  of  the  same 
as  should  be  subsisting  and  capable  of 
taking  effect.  Mr.  Lewis,  the  father,  died 
in  November,  1852,  having  by  his  will 
bequeathed  a  certain  leasehold  house  and 
premises,  and  all  the  furniture  and  effects 
therein,  to  trustees,  in  trust  for  Mrs. 
Milford  for  her  separate  use.  The  bill 
was  filed  by  Mrs.  Milford  against  her 
busband  and  the  trustees  to  take  the 
opinion  of  the  Court  whether  the  lease- 
hold house  and  furniture  were  bound  by 
the  covenant,  and,  if  so,  whether  they 
should  be  enjoyed  in  specie,  or  be  con- 
verted into  money,  and  the  proceeds  in- 
vested. The  Master  of  the  Rolls  (Sir 
John  Romilly)  held  that  the  property 
was  bound  by  the  covenant,  and  was  of 
opinion  that  there  was  no  trust  for  con- 
version in  the  settlement,  and  that  the 
property  should  be  assigned  to  the  trustees 
and  enjoyed  in  specie,  Howe  v.  Dartmouik 
{Earl)  -  does  not  seem  to  have  been  cited, 
and  no  clear  reasons  are  given  for  the 
<sonclusion  arrived  at.  The  decision,  how- 
ever, was  inconsistent  with  the  view  that 
the  rule  in  Howe  v.  Dartmcvih  {Earl)  ^ 
applied,  unless  Sir  John  Romilly  relied 
upon  the  express  option  given  to  the 
trustees  either  to  retain  or  to  sell. 

In  the  following  year  the  question  arose 
for  consideration  before  Vice-Chancellor 
Kindersley  in  Hope  v.  Hope  [l855].* 
By  a  marriage  settlement  certain  funds 
were  vested  in  trustees  upon  trust  to  pay 
the  interest  of  one  moiety  to  the  wife  for 
her  separate  use,  and  upon  trust  to  pay 
the  other  moiety  to  the  husband  for  life, 
and  upon  trust  after  the  death  of  one  to 
pay  the  interest  of  the  whole  to  the 
other,  and  trusts  were  declared  as  to  the 
trust  funds  after  the  death  of  the  survivor 
for  the  benefit  of  the  children  of  the 
marriage ;  and  in  the  settlement  was  con- 
tained a  covenant  to  settle  after-acquired 
property  upon  and  for  the  trusts  therein- 
before declared  as  to  the  funds  vested 
in  the  trustees  as  above  mentioned :  pro- 
vided always,  and  it  was  thereby  agreed 
and  declared  that  it  should  be  lawful  to 
and  for  the  trustees,  at  the  request  in 
writing  of  the  husband  and  wife  during 
their  joint  lives,  and  of  the  survivor  of 

(6)  1  Jur.  (N,s.)  770 ;  3  W.  R.  617. 


them  during  his  or  her  life,  and  after 
the  decease  of  such  survivor  at  the  discre- 
tion of  the  trustees  absolutely  to  sell  and 
dispose  of  all  or  any  of  the  real  estate  or 
personal  estate  (not  consisting  of  money, 
stocks,  funds,  or  securities)  which  under 
the  covenants  thereinbefore  contained 
should  become  subject  to  the  trusts 
thereof  in  manner  therein  mentioned; 
and  that  the  trustees  should  stand 
and  be  possessed  of  the  moneys  which 
should  arise  from  such  sale  or  sales 
upon  the  like  trusts  and  subject  to  the 
like  provisions  and  agreements  as  were 
thereinbefore  declared  and  contained  of 
and  concerning  the  funds  vested  in  trustees 
as  above  mentioned.  The  lady's  father 
by  his  will  gave  and  bequeathed  to  her  his 
leasehold  house  in  which  he  then  resided, 
toother  with  certain  chattels.  He  died  in 
1851,  and  the  leasehold  house,  which  was 
held  for  a  term  of  which  twenty-two  years 
were  unexpired,  was  assigned  to  the  trus- 
tees of  the  settlement.  A  question  having 
arisen  as  to  whether  the  leasehold  house 
and  the  specific  chattels  bequeathed  by 
the  will  ought  to  be  retained,  or  ought  to 
be  converted  into  money  and  the  proceeds 
invested  upon  the  trusts  of  the  settlement, 
or  whether  they  ought  to  be  enjoyed  in 
specie,  a  Special  Case  wsis  submitted  to  the 
Court.  Howe  v.  Dartmouth  (Earl  of)^ 
and  Mifford  v.  PeUe  *  were  cited.  Vice- 
Chancellor  Kindersley  said  he  was  not 
aware  of  any  ca.se  in  which  the  principle 
of  Howe  V.  Dartmouth  (Earl)  *  had 
been  applied  to  a  settlement,  which  was  a 
contract  between  the  parties,  whilst  in  a 
will  there  was  no  contract.  But  what- 
ever might  be  the  general  principle,  in 
this  particular  case,  so  far  from  there 
being  any  trust,  implied  or  otherwise,  for 
conversion,  conversion  was  only  to  take 
place  at  the  request  of  the  husband  and 
wife  during  their  lives,  and  after  their 
death  at  tne  discretion  of  the  trustees, 
the  intention  being  that  the  property, 
whatever  it  was,  coming  to  the  wife 
should  be  settled.  There  would  therefore 
be  a  declaration  that  the  property  was 
not  to  be  converted  during  the  lives  of  the 
husband  and  wife  without  their  requ^'st. 
Hope  V.  Hope  *  is  important  as  indicating 
that,  in  the  opinion  of  the  Vice-Onan- 
cellor,  the  rule  does  not  apply  to  a 
3k2 
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marriage  settlement,  but  I  cannot  treat 
it  as  a  positive  decision  to  that  effect. 

Under  these  circumstances,  I  feel  at 
liberty  to  follow  my  own  view.  And  I 
therefore  hold  that  the  rule  in  Howe  v. 
Daaimoutk  (Earl)^  has  no  application 
to  the  present  case. 

Solicitors— Norton,  Rose,  Norton  k  Oo. ;  Witham 
Boskell,  Manster  &  Weld ;  Kingsford,  Dorman 
ft  Co.,  agents  for  Smith,  Mammatt,  Hale  ft 
Qaarrell,  Ashb7-de-la-2k)ache ;  Le  Brasseor 
ft  Oakley. 

[Rdparted  by  A.  E,  RandaU^  JBsq.^ 
Barriiter'at'Laiw, 


ATT.-GBN.    V, 
SIMPSON. 


[IN  THE    COUBT  OF    APPEAL.] 
RiOBY,  L.J. 

Yaughan  Williams,  L.  J. 
Shrling,  L.J. 

1901. 

MarchlS,  19,  21,  22,25, 

26,  27,  28. 

April  1, 2.     Aug.  9. 

Hiver — Loeka  and  Sluices — Grant  hy 
Crown  to  Owner  of  Right  to  Take  Tolls— 
Franchise — Right  of  PvhUc  to  Navigate—- 
Dedication  to  Public — Reasonable  Tolls — 
DtUy  of  Person  Taking  Tolls  to  Keep  Locks 
in  Repair — Charters  of  Crown —  Vaiidity — 
Permissive  Act  of  Parliament — Grant  of 
Tolls  by — Act  for  Preserving  and  Improv- 
ing the  Navigation  of  the  River  Ouse,  1719 
(6  Geo.  1  c.  29)~'Practice— Appeals- 
Varying  Order  in  Matter  as  to  which  no 
Notice  of  Appeal — Ruies  of  the  Supreme 
Court,  1883,  Order  LVIII.  rule  4. 

In  the  construction  of  a  royal  charter 
reserving  a  rent  to  the  Crown^  which  rent 
has  been  paid  for  a  considerable  length  of 
time,  the  Court  ought  to  adopt  a  construc- 
tion consistent  with  the  grant  falling  toithin 
the  pouters  of  the  Croum  rather  than  one 
which  would  make  the  grant  in  excess  of 
the  royal  prerogative,  and  to  assume, 
unless  there  is  clear  evidence  to  the  contrary, 
that  the  state  of  things  at  the  date  of  the 
charter  was  such  as  to  make  the  grant  of  it 
within  the  powers  of  the  Crown. 

By  a  charter  in  1638  King  Charles  1 


granted  to  the  predecessor  in  title  of  the 
defendant  and  his  heirs  in  perpetuity,  tf» 
consideration  (inter  alia)  of  a  rent  to  the 
Croum,  the  exclusive  right  of  conveying 
goods  in  boats  over  part  of  the  river  (km 
by  means  of  the  navigation  rendered  possible 
by  locks  and  duiees  which  had  been  mads 
by  that  predecessor  and  his  predecessort^ 
and  the  profits  arising  therefrom : — 

Held,  5vVaughan  Williams,  L.J.,  that^ 
by  1638  the  Ouse  in  the  part  in  question 
had  become  a  navigaJtle  river  by  the  pubUe 
availing  themselves  of  the  inereasedfaeUitut 
of  navigation,  and  the  aequiesosnoe  therein 
of  riparian  owners  and  others  having  power 
to  dedicate  to  the  public,  and  that  this 
dedication  was  acceded  by  the  Croum  ky 
the  charter. 

Held,  by  Stiblimg,  L.  J.,  that  the  defen- 
dant's predecessor,  in  applying  for  andjmt^ 
ting  in  use  the  charter,  had  given  the  ptiblic 
the  right  to  resort  to  the  locks  and  sluiottfor 
the  purpose  of  passing  from  seetion  to  teo- 
tion  of  the  river. 

Held,  by  the  Court,  that  the  charter  vm 
valid,  and  the  public  had  the  right  to  vm 
the  part  of  the  river  in  question  on  pay- 
ment of  the  tolls,  and  the  defendant  reoeivkig 
the  toils  was  bound  to  keep  the  loch  in 
repair  and  to  provide  attendants  and 
appliances  necessary  to  enable  them  tobt 
used.  The  tolls  to  be  taken  for  these  dvtiet 
mtist  be  reasonahle  toUs.  and  might  vary  ta 
amount  with  the  value  of  money. 

Allnutt  V.  Inglis  ( 12  East,  527,  538)  and 
Lawrence  v.  Hitch  (37  L.  J.  Q.B.  209; 
L.  R.  3  Q.  B.  52 1 )  applied  by  Stibliko,  L  J. 

An  Act  of  Parliament  (6  Geo  1.  c  29) 
empowered  a  predecessor  of  the  d^faida^t 
to  improve  the  navigation  of  the  Ousej  and 
for  that  purpose  to  repair,  rdmild^  and 
maintain  a  certain  stanch  and  othsrworkt^ 
and  provided  that  ** forasmuch  at  the 
making  maintaining  and  repairing  the 
said  stanch "  and  other  works  two^ 
"  necessarily  be  a  great  charge  and  expend 
to  thepredeoessor,  it  should  be  lawful  forhim, 
his  heirs  and  <usigns,  *^Jrom  and  after 
doing  the  works  to  take  certain  toiUfar 
goods  carried  by  boats  up  and  doumthat 
part  of  the  river  .-—Held,  that  the  yranke 
could  not  collect  the  tolls  unless  he  fm^ 
tained  the  etanch  and  other  works  in  tu» 
repair  as  to  keep  the  river  navigable. 

In  1628  Charles  1  granUd  to  the  pre- 
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-deeeuar  of  the  defendant  a  charter^  part  of 
the  term  of  which  was  oontemporaneotu 
vnth  a  former  charter  and  part  oorUempo- 
raneoui  vyith  the  term  of  the  charter  of 
1638,  and  thereby  he  granted  to  the  prede- 
-eeeaor  certain  eocdtteive  rights  of  navigation 
in  the  Ouse  and  the  right  to  take  toUe  in 
respect  thereof  This  charter  had  never 
'been  put  in  force : — 

Held,  by  Stirling,  L.J.,  that  if  the 
'acceptance  of  the  later  charter  did  not  effect 
a  surrender  of  the  former  by  operation  of 
lau>^  the  Court  could,  if  necessary,  presume 
<a  lost  surrender. 

Held  also,  by  Stirling,  L.J.,  that  this 
charter  never  having  been  put  in  use,  there 
^was  no  dediccUion  to  the  pubUo  under  it. 

The  defendant  appealed  against  the  whole 
^f  the  order  of  the  Court  below  except  one 
-declaration.  The  plaintiffs  gave  no  notice 
of  appeal : — Held,  that  the  Court  had  power, 
Mnder  Order  LV 111.  rule  4,  to  vary  the  order 
of  the  Court  below  by  substituting  a  different 
declartUion  in  the  place  of  that  in  respect  of 
which  there  was  no  appeal. 

The  action  was  brought  by  the  Attor- 
ney-General at  the  relation  of  the  County 
Oouncil  of  Huntingdonshire  and  by  the 
Oounty  Council  as  plaintiffs,  claiming  a 
•declaration — first,  that  the  river  Ouse 
irom  above  St.  Neots,  to  below  St.  Ives, 
and  thence  to  the  sea,  and  all  parts  of  it, 
including  six  locks  or  sluice-pens  on  the 
•river  between  the  towns  of  St.  Neots  and 
St.  Ives  and  the  stanch  a  little  below 
St.  Ives  and  the  sluice-pen  thereof,  and 
the  cuts  or  channels  in  which  they  stood, 
were  a  public  navigable  river  and  common 
highway  and  free  and  open  for  all  persons 
iK)  pass  and  repass  as  of  right  over  the 
-whole  thereof,  and  as  regards  the  locks 
^and  sluices  at  all  reasonable  times  with 
-their  boats,  barges,  and  other  vessels,  but, 
=as  regards  the  passage  of  boats  and  other 
'vesKels  laden  with  goods  or  merchandise, 
subject  however  to  a  statutory  toll  men- 
tioned in  the  Act  6  Geo.  I.  c.  29,  in 
respect  of  the  pajBsage  through  the  stanch 
below  St.  Ives,  and  subject  to  the  toll  of 
threepence  per  customary  load  in  respect 
•of  the  passage  through  each  of  the  six 
locks  above  St.  Ives ;  secondly,  that  the 
•defendant  was  bound  to  maintain  all 
«the  said  looks,  sluice-pens,  stanch,  and 


other  works  in  an  efficient  state  and 
condition,  and  to  provide  attendants 
and  all  other  appliances  necessary 
to  work  the  same  and  to  enable  the 
public  navigating  the  river  to  have  free 
and  convenient  passage  through  the  same, 
subject  only,  in  case  of  boats  laden  with 
goods  and  merchandise,  to  the  tolls  afore- 
said ;  thirdly,  an  injunction  to  restrain 
the  defendant  from  obstructing  the  pas- 
sage of  vessels  through  the  locks  and  other 
works  at  all  reasonable  times,  but  subject 
to  the  toll  as  regards  vessels  laden  with 
goods,  and  from  permitting  the  locks, 
sluice- pens,  or  stanch  to  remain  per- 
manently closed  or  permanently  open,  or 
without  such  appliances  and  attendants 
that  they  could  be  used  at  all  reasonable 
times  for  the  passage  of  vessels. 

The  distance  between  St.  Neots  and  St. 
Ives  is  about  sixteen  miles,  and  there  is  a 
fall  in  that  distance  of  about  twenty-eight 
feet.  As  regards  the  six  locks  above  St. 
Ives,  the  question  arose  under  certain 
charters  granted  by  Kings  James  1  and 
Charles  1, 

In  1618  King  James  1  granted  a 
patent  to  John  Gason,  who  had  repre- 
sented himself  as  having  *'  attained  to  the 
skill  knowledge  and  perfection  of  a  more 
apt  commodious  and  beneficial  means  for 
and  concerning  the  framing  contriving 
and  making  of  locks  sluices  bridges  cuts 
cranes  mill-dams  and  other  inventions 
and  additions  most  fit  necessary  and  con- 
venient for  grinding  of  corn,  raising  of 
water,  making  of  rivers  streams  and 
waters  navigable  and  passable  for  boats 
keels  and  other  vessels  to  pass  from  place 
to  place ''  not  yet  used  within  the  realm. 
By  this  instrument  the  King  granted  full, 
free,  and  absolute  licence,  power,  autho- 
rity, and  privilege  to  Gason,  his  execu- 
tors, administrators,  deputies,  assignees, 
and  licensees,  that  he  and  they  might  to 
his  and  their  own  proper  use,  benefit,  and 
behoof,  in  (amongst  others)  any  rivers, 
streams,  waters,  and  places  whatsoever 
and  wheresoever  within  the  realm,  for  the 
period  of  twenty-one  years  from  the  date 
of  the  patent,  make  and  use  all  manner  of 
locks  and  bluices  and  other  inventions  for 
(amongst  other  things)  making  of  rivers, 
waters,  and  streams  navigable  and  pass- 
able, and  also  to  use  and  invent  all  manner 
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of  engines,  tools,  instruments,  and  inyen- 
tions  for  the  perfecting  and  performing 
of  the  premises  or  any  part  thereof.  There 
was  also  granted  not  only  full  and  abso- 
lute power  and  authority  to  take  and  re- 
ceive to  his  and  their  own  proper  use  all 
manner  of  contribution,  advantage,  and 
commodity  which  should  during  the  term 
be  by  any  of  his  Majesty's  subjects  agreed 
upon  for  or  in  respect  of  the  making, 
setting  up,  or  inventing  of  any  sluices, 
dams  or  locks,  or  other  inventions  made, 
set  up,  or  devised  by  the  patentee,  his 
assignees  or  licensees,  upon  any  stream, 
water,  or  place  whatsoever  within  the 
realm  without  let  by  the  King,  his  heirs, 
or  successors,  and  without  any  account  to 
be  rendered  to  him  or  them  (except  as 
provided),  but  also  to  have,  take,  and  re- 
ceive all  manner  of  profit  which  by  any 
means  should  accrue  by  means  of  any 
vessel  or  boat  which  should  pass,  come,  or 
sail,  in,  upon,  or  to  any  river,  stream,  or 
water  so  to  be  made  navigable,  as  also  of 
any  sluices,  and  all  and  singular  the  pre- 
mises aforesaid  without  let  and  without 
account 

The  patent  prohibited  all  persons  other 
than  the  patentee,  his  executors,  adminis- 
trators, or  assigns,  and  persons  who  should 
give  contentment  or  agreement  to  him  or 
them,  to  attempt  or  presume  directly  or 
indirectly  to  pass,  sail,  go  or  remain,  to, 
at,  or  upon  any  rivers,  streams,  or  waters 
made  navigable  by  the  patentee,  or  exer- 
cise or  use  the  patented  invention  :  and 
it  contained  a  proviso  enabling  the  King 
to  revoke  the  patent,  if  upon  examination 
had  before  six  or  more  of  the  Privy 
Council,  they  should  declare  in  writing 
that  the  letters  patent  were  inconvenient 
to  the  realm. 

The  patentee  assigned  his  patent  to  two 
persons  named  Spencer  and  Gerton. 
Spencer  survived  Gerton,  and  having  be- 
come sole  owner  of  the  patent,  he  as- 
signed it  to  John  Jackson.  Before  1625 
six  sluices  or  locks  (being  the  six  in  ques- 
tion in  the  action)  had  been  erected  on 
the  river  Ouse.  Each  was  erected  at  the 
side  of  a  mill-dam  on  land  acquired  by 
Spencer  or  Jackson.  Complaints  were 
made  to  the  Privy  Council  that  Jackson 
claimed  exorbitant  tolls  for  the  use  of 
these  locks.      Enquiry  was    made    into 


these  compkints  by  the  Councfl,  bat  the 
proceedings  came  to  nothing. 

A  suit  of  ThdioaU  v.  Jackscn  was 
afterwards,  in  1628,  instituted  in  Chan- 
cery to  establish  a  right  on  the  part  of 
the  public  to  use  these  sluices  or  locks  on 
the  payment  of  a  reasonable  toll;  but,, 
although  in  the  course  of  the  proceedings, 
an  injunction  was  granted,  this  was  after- 
wards dissolved,  and  Jackson  was  (in  the 
language  of  the  Order  dated  June  16^ 
1632)  ''  left  at  liberty  to  take  his  remedy 
at  the  Common  Law,"  or  (according  to  a 
later  Order  of  February  16,  1633)  '*  togo 
on  with  the  work  and  make  what  he  can 
thereof." 

In  1628  Spencer  obtained  from  the 
Crown  a  charter  dated  January  3  of  the 
third  year  of  King  Charles  1  (1627- 
1628).  After  a  recital  that  Spencer  had 
informed  the  King  that  by  his  order, 
direction,  invention,  pains,  and  exceeding 
great  charge,  the  river  of  Ouse,  leading 
from  St.  Ives  to  St.  Neots  had  been  made 
navigable,  and  that  he  intended  to  make 
other  rivers,  streams,  and  waters  naviga- 
ble and  passable  for  boats  keels  and  other 
vessels  to  pass  from  place  to  place,  which 
hsul  not  theretofore  been  practised  or  put 
in  use  by  any  others  witMn  the  realm,  it 
contained  a  grant  by  the  King  to  Spencer, 
his  executors,  administrators,  and  assigns,, 
of  full  licence,  power,  privilege,  and 
authority  during  a  term  of  eleven  years 
from  July  21,  1628,  to  exercise,  practise, 
and  put  in  use  in  all  convenient  places 
within  the  realm  the  cutting,  contriving, 
erecting,  setting  up,  perfecting,  and 
making  of  all  manner  of  locks,  sluices,, 
bridges,  cuts,  dams,  and  other  inventions 
not  repugnant  to  the  laws  of  the  realm 
for  making  of  rivers  and  streams  navi- 
gable and  passable.  After  a  series  of 
clauses  framed  for  giving  effect  to  this 
grant,  it  proceeded  as  follows :  "  And  for 
the  better  encouragement  of  the  said 
Arnold  Spencer  his  executors  admini- 
strators and  assigns  to  proceed  in  so 
laudable  a  work  with  effect,  and  for  that 
we  are  informed  that  the  said  Arnold 
Spencer  hath  already  made  navigable  the 
said  river  of  Ouse  leading  from  St.  Ives  to 
St.  Keeds  (alias  St.  Neets)  in  our  county 
of  Huntingdon,  the  benefit  whereof  the 
said  Arnold  Spencer  or  his  assigns  nov 
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have  or  ought  to  have  and  enjoy  Know 
ye  further  that  we  for  the  considerations 
aforesaid  of  our  more  abundant  grace 
certain  knowledge  and  mere  motion  are 
graciously  pleased  to  give  and  grant  unto 
the  said  Arnold  Spencer  his  executors 
administrators  and  assigns  as  well  all  the 
benefit  which  he  hath  received  or  which  he 
shall  or  may  receive  for  or  in  respect  of 
the  said  River  so  by  him  the  said  Arnold 
Spencer  made  navigable  as  aforesaid  if  the 
same  were  so  done  by  the  said  Arnold 
Spencer,  or  at  his  charge  as  is  alleged,  as 
also  all  such  benefit  as  shall  or  may 
accrue  or  grow  payable  for  or  in  respect 
of  any  River  hereafter  during  the  term 
aforesaid  by  him  the  said  Arnold  Spencer 
his  deputies  or  assigns  to  be  made  navig- 
able according  to  the  limitation  and  pro- 
visions before  in  these  presents  expressed 
to  his  and  their  own  proper  use  and  behoof 
without  any  account  or  other  thing  what- 
soever unto  us  our  heirs  or  successors 
other  than  the  rent  hereafter  in  these 
presents  reserved  to  be  rendered  paid 
yielded  or  done  " — provided  that  Spencer 
should  not  take  for  any  boat  or  vessel 
which  should  pass  through  the  sluices  any 
greater  rate  upon  the  ton  than  was  to  be 
paid  and  was  granted  by  James  1  to  the 
Corporation  of  Stamford  for  vessels  passing 
between  the  sea  and  Stamford  (alleged  to 
be  threepence  per  ton) — "  To  have  and  to 
hold  the  said  beoefit  of  the  said  River  of 
Ouse  made  navigable  as  aforesaid  and  all 
the  profits  and  benefits  of  all  the  Rivers  by 
him  the  said  Arnold  Spencer  his  executors 
administrators  or  assigns  to  be  made 
navigable  within  the  term  of  11  years 
aforesaid,  and  all  and  singular  the  pre- 
mises last  before  mentioned  to  be  granted 
to  the  said  Arnold  Spencer  his  executors 
administrators  and  assigns  from  the  end 
and  expiration  of  the  said  term  of 
11  years  for  and  during  and  unto  the  full 
end  and  term  of  fourscore  years  from 
thence  next  ensuing  and  fully  to  be  com- 
plete and  ended."  A  rent  of  5L  per 
annum  during  the  term  of  eighty  years 
was  reserved  to  the  Crown  by  this  grant. 

Spencer  repurchased  from  Jackson 
Oason's  patent  and  all  such  interest  as 
Jackson  had  in  the  locks  and  works.  It 
did  not  appear  exactly  when  this  was 
done,  but  it  seemed  to  have  been  done 


after  the  granting  of  the  patent  of  3  Car.  1, 
but  before  1638.  Spencer  procured  from 
the  King  a  further  charter,  dated  Decem- 
ber 11,  14  Car.  1  (1638).  It  recited  that 
Spencer  had  informed  the  King  that  by 
virtue  of  letters  patent  to  him.  dated 
January  3  of  3  Car.  1,  he  had  made 
navigable  the  river  Ouse  from  St.  Ives  to 
St.  Neots,  and  thence  to  within  four  miles 
of  Bedford,  to  the  ease  and  benefit  not 
only  of  the  inhabitants  of  the  counties  of 
Huntingdon  and  Bedford,  but  also  of  the 
counties  adjacent  to  the  said  river,  and 
that  he  had  besought  the  King  to  grant  to 
him,  his  heirs  and  assigns,  the  sole  benefit 
of  all  and  singular  the  water  carriage  in 
and  upon  the  river  Ouse  from  St.  Ives  to 
St.  Neots,  and  so  far  as  he,  hia  heirs  and 
assigns,  should  make  the  same  further 
navigable ;  and  then  stated  that  the  King, 
wishing  that  Spencer  might  receive  ade- 
quate and  ready  compensation  and  reason- 
able satisfaction  for  his  great  costs  and 
expenses  in  carrying  out  these  works, 
for  the  reasons  aforesaid  and  in  considera- 
tion of  the  yearly  rents  in  those  presents 
reserved,  did  by  those  presents  for  himself^ 
his  heirs,  and  successors  give  and  grant  to 
the  said  Arnold  Spencer,  his  heirs  and 
assigns  (as  much  as  in  his  Majesty  lay),  the 
sole  and  exclusive  passage  and  transit  for 
boats,  barges,  and  other  vessels  laden  with 
corn,  coal,  and  other  goods  and  merchan- 
dise through  all  the  said  river  or  trench  of 
Ouse  leading  from  St.  Ives  to  St.  Neots, 
and  thence  to  within  four  miles  of  the 
town  of  Bedford,  and  so  much  farther  as 
the  said  Arnold  Spencer,  his  heirs  or 
assigns,  should  thereafter  make  the  said 
river  navigable;  and  also  from  time  to 
time  in  perpetuity  the  sole  and  exclusive 
licence  and  power  of  carrying  and  re- 
carrying,  transporting  and  re-transport- 
ing in  and  through  all  the  river  aforesaid 
from  St.  Ives  to  St.  Keots,  and  thence 
to  within  four  miles  of  Bedford,  and  so 
much  farther  as  the  said  Arnold  Spencer, 
his  heirs  and  assigns,  should  make  the  said 
river  navigable  All  and  all  manner  of 
food,  coal,  goods,  and  merchandise  what- 
soever, in  ships,  boats,  barges,  and  other 
vessels  ascending  or  descending,  and  also 
the  sole  and  exclusive  government  and 
disposition  of  all  ships,  barges,  boats, 
and  other  vessels  whatsoever  sailing  or 
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navigating  in  and  upon  the  said  river  be- 
tween the  towns  and  places  aforesaid  ;  and 
also  all  and  all  manner  of  profits,  commodi- 
ties, pre-eminences,  rights,  and  privileges 
whatsoever  by  reason  of  the  drawing  or  re- 
drawing or  carrying  or  re-carrying  of  any 
corn  or  coal,  wood,  underwood,  or  any 
other  merchandise,  goods,  or  chattels  of 
whatsoever  kind,  as  well  all  native  as 
foreign  kinds,  in  and  upon  the  said  river 
for  the  future,  in  or  upon  all  and  all 
manner  of  ships,  barges,  boats,  and  other 
vessels  whatsoever,  between  the  several 
towns  and  places  aforesaid,  and  the 
same  to  load  and  unload  in  any 
place  or  places  at  pleasure  To  have, 
hold,  and  enjoy  the  said  several 
passages  and  transits  To  the  said  Arnold 
Spencer,  his  heirs  and  assigns,  to  the  only 
proper  use  and  benefit  of  the  said  Arnold 
Spencer,  his  heirs  and  assigns,  for  ever, 
yielding  thereout  annually  to  the  King, 
his  heirs  and  successors,  for  the  said 
passage,  61,  138.  4td,  And  the  King  fur- 
ther commanded  that  no  other  person  or 
persons,  at  any  time  after  the  date  of 
those  letters  patent,  with  ships,  boats, 
barges,  or  other  vessels  of  whatsoever 
burden  or  kind,  in  any  part  or  parcel  of 
the  said  river,  for  the  carriage  of  any  food, 
coal,  wood,  underwood,  goods,  or  mer- 
chandise, should  presume  to  enter  upon 
or  navigate  or  do  or  atteoipt  any  other 
thing  in  the  said  river,  or  in  any  members 
of  the  same,  or  the  banks,  ways,  ditches, 
or  fences  appertaining  thereto,  which 
might  be  to  the  injury  or  prejudice  of 
the  said  Arnold  Spencer,  his  heirs  or 
assigns,  without  the  licence  and  wish  of 
the  said  Arnold  Spencer,  his  heirn  and 
assigns.  There  was  further  a  grant  to 
Spencer,  his  heirs  and  assigns,  of  licence, 
with  all  and  any  vessels  or  chips  in  and 
through  the  river  Ouse  aforesaid  down 
from  the  said  town  of  St.  Ives,  or  in  any 
part  or  parcel  of  the  same  river,  from  time 
to  time  as  often  as  they  should  think  fit, 
to  navigate  and  pass  at  the  pleasure  of 
them,  or  any  of  them,  as  freely  and  law- 
fully and  in  as  ample  a  manner  and  form 
as  any  other  or  others  of  the  King's  sub- 
jects theretofore  had  been  accustomed,  or 
had  used  or  enjoyed  or  ought  to  have 
done. 

The  rent  of  6/.  13^.  4d  reserved  by  the 


charter  of  14  Car.  1  had  been  regularly 
paid  ever  since  it  was  granted.  The  rent 
of  6L  reserved  by  the  charter  of  3  CSar.  1 
had  never  been  paid. 

As  regards  the  stanch,  that  was  erected 
by  Henry  Ashley,  a  pi^eeessor  of  the 
defendant,  in  1720,  under  the  powers  of 
'^  An  Act  for  preserving  and  improving 
the  navigation  of  the  River  Ouse  in  the 
County  of  Huntingdon,'*  1719  (6  Geo.  1. 
c.  29).  That  Act  empowered  and  autho- 
rised Ashley,  his  heirs  and  assigns,  to 
improve  the  passage  for  vessels  on  the 
Ouse,  and  to  make  the  same  more  navi- 
gable, and  for  that  purpose  to  cleanse, 
scour,  and  deepen  the  river,  and  to  repair 
and  rebuild  in  such  manner  as  he  shoul^ 
think  fit  the  work  called  St.  Ives  Stanch, 
and  from  time  to  time  repair,  use,  and 
maintain  the  same,  or  erect  such  other 
works  in  the  place  where  the  stanch  stood 
as  he  should  think  fit  for  effecting  the 
purpose  or  undertaking  aforesaid,  and  to 
do  certain  things  ancillary  thereto;  and 
the  Act  contained  the  following  provision : 
"And  forasmuch  as  the  making,  main- 
taining, and  repairing  the  said  stanch  or 
other  work  or  works  herein  or  hereby 
aforementioned  or  authorized  to  be  made, 
maintained,  and  repaired  by  the  said 
Henry  Ashley,  his  heirs  and  assigns,  will 
necessarily  be  a  gn-at  charge  and  expense 
to  the  said  Henry  Ashley,  his  heirs  and 
assigns,  be  it  therefore  enacted  by  the 
authority  aforesaid  that  it  shall  and  may 
be  lawful  to  and  for  the  said  Henry 
Ashley,  his  heirs  and  assigns  (and  no 
others),  from  and  after  the  repauing, 
building,  or  erecting  the  stanch  afore- 
mentioned or  other  work  or  works  near 
the  same,  from  time  to  time  and  at  all 
times  to  demand,  receive,  and  take  to  his 
and  their  own  proper  use  and  behoof,  over 
and  above  the  toll  due  or  payable  before 
the  making  of  this  Act  for  all  and  every 
the  gocds  and  commodities  which  at  any 
time  or  times  after  the  repairing,  building, 
or  erecting  the  said  stanch  or  other  woric 
or  works  shall  be  carried  by  any  boat "  up 
or  down  that  part  of  the  river  *'  the  several 
rates  and  tolls  hereinafter  mentioned.  . .  .** 

The  defendant  Simpson  became  by  pur- 
chase, in  1893,  the  owner  of  the  locks  and 
stanch  in  question. 

The  plaintiffs  alleged  that  since  the  date 
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of  the  patents,  and  until  shortly  before 
the  date  of  this  action,  the  public  had 
continued  to  navigate  the  Ouse  and  pass 
through  the  locks,  subject  as  to  vessels . 
laden  with  merchandise  to  the  payment 
of  the  toll ;  that  the  effect  of  the  charter 
of  14  Oar  1  was  to  make  the  right  to 
take  the  tolls  perpetual,  and  not  to  confer 
on  Spencer,  or  his  successors,  any  exclusive 
right  of  navigating  the  river,  and  that  if 
that  was  not  the  true  construction  of  the 
charter  it  was  beyond  the  prerogative  of 
the  Crown,  and  void.  They  also  alleged 
that  in  two  actions  of  Jemmait  v.  Ashley ^ 
Sen.,  in  1688,  and  J&mmaU  v.  Ashley,  Jun. 
and  Wilkea,  in  1695  (the  questions  raised  in 
which  were  whether  the  plaintiffs  were 
entitled  to  one  moiety  of  the  locks  and 
the  tolls  payable  under  the  charter  of 
14  Car.  1,  or  whether  Ashley,  the  pre- 
decessor in  title  of  Simpson,  was  entitled 
to  the  whole),  the  defendant  Ashley  had 
admitted  that  the  OuRe  was  navigable  from 
6t.  Ives  to  St.  Neots  time  out  of  mind 
before  the  granting  of  the  patent  of 
14  Car.  1»  and  that  if  such  patent  had 
been  granted  it  was  void,  and  had  never 
been  put  in  execution  ;  and  that  between 
St.  Ives  and  St.  Neots  there  were  six 
ancient  sluices,  and  a  toll  of  threepence 
per  ton  on  goods  passing  through  each 
sluice  had  been  paid  to  the  proprietor. 

As  regards  the  s ranch,  the  plaintiffs 
alleged  that  Ashley,  at  or  about  the  time 
of  its  construction,  dedicated  it  to  the 
public  as  part  of  the  navigable  waterway 
of  the  Ouse,  and  that  the  public  had  ever 
since  used  it  as  such,  subject  as  to  vessels 
carrying  commodities  to  the  payment  of 
the  tolls  provided  by  the  Act;  that  the 
stauch  had  from  time  to  time  been  kept 
in  repair  by  Ashley  and  his  successors, 
and  the  new  works  erected  in  connection 
therewith  from  time  to  time  dedicated  to 
the  public ;  and  that  Ashley  and  his  suc- 
cessors had,  by  the  acceptance  of  the  benefit 
of  the  Act  and  the  statutory  toll,  become 
bound  to  maintain  the  stanch  and  works 
in  a  proper  condition,  and  to  provide 
attendants  and  appliances  so  that  the 
same  might  be  used  by  the  public. 

The  defendant  alleged  that,  at  any  rate 
since  the  first  year  of  Edward  1,  there 
had  been  six  ancient  mills  between  St. 
Ives  and    St.   Neots,   the    miUdams  of 


which,  being  across  the  whole  breadth  of 
the  river,  precluded  the  passage  of  boats 
except  by  certain  sluices  or  locks  made  by 
his  predecessors  in  title  on  their  own 
land  as  private  enterprises,  and  repaired 
by  them,  and  that  no  boat  had  passed 
over  the  sluices  except  by  the  leave  of  the 
owner  and  on  payment  of  such  toll  as  he 
thought  fit  to  charge.  He  contended  that 
the  locks,  stanch,  and  other  works  were 
his  private  property,  and  had  never  been 
dedicated  to  the  public,  and  denied  that 
the  river  above  the  flow  of  the  tide  was 
ever  a  public  navigable  river. 

The  Corporation  of  Godmanchester  had 
asserted  a  right  to  force  open  the  gates  of 
certain  of  the  locks  in  times  of  flood  with- 
out making  compensation  to  the  defen- 
dant, and  in  an  action  of  Simpson  v.  God- 
manchester Corporation  it  was  held  by  the 
House  of  Lords  [l 807],^  affirming  Wright, 
J.,  and  the  Court  of  Appeal  [i895],'  that  the 
corporation  had  such  a  right.  The 
defendant  then  closed  the  locks,  and  dis- 
continued to  use  the  stanch,  alleging 
that  by  reason  of  the  damage  which  must 
be  caused  to  the  locks  owing  to  the  right 
which  the  corporation  had  established,  the 
tolln  which  could  be  collected  on  the  river 
would  not  be  sufficient  to  keep  the  locks 
and  stanch  in  repair.  The  plaintiffs  then 
commenced  this  action. 

The  action  was  tried  by  Farwell,  J. 
Heheld  that  the  cbarterof  14Car.  1  was  bad 
on  the  ground  that  it  was  beyond  the  power 
of  the  King  to  grant  it,  the  river  having 
been  from  time  immemorial  navigable  in 
sections,  and  having  become,  by  reason  of 
the  dedication  by  Spencer  of  the  sluices  to 
the  public  in  1628,  by  the  patent  of  that 
date,  navigable  as  a  highway  from  St.  Ives 
to  St.  Neots  before  1638.  As  regards  the 
stanch,  he  held  that  the  Act  of  1719  was 
permissive  only,  and  imposed  no  duties  of 
repair  or  maintenance  on  the  defendant 
He,  on  November  21,  1899,  gave  judg- 
ment declaring  that  the  nix  locks  or  sluice- 
pens  upon  the  river  Ouse,  between  St. 
Neots  and  St.  Ives,  and  also  the  stanch, 
flood-gates,  lock,  and  other  works  below 
St  Ives,  and  the  cuts,  channels,  and 
streams  whereon  or  wherein  all  the  said 
several    locks,    stanch,    flood-gates,  and 

(1)  66  L.  J.  Ch.  770 ;  [1897]  A.C.  696. 

(2)  66  L.  J.  Ch.  154 ;  [1896]  1  Ch.  214. 
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other  works  respectively  stood,  and  each 
of  them,  formed  part  of  the  river  Ouse ; 
and  that  the  river  Ouse  in  its  course  from 
above  St.  Neots  to  below  St.  Ives,  and 
thence  to  the  sea,  including  the  six  locks 
and  the  stanch  and  other  works,  and  the 
said  cuts,  channels,  and  streams,  was  a 
public  navigable  river  and  common  high- 
way, and  Queen's  high  stream,  open  and 
free  for  all  her  late  Majesty's  subjects  to 
pass  and  repass  as  of  right  over  and  along 
the  whole  thereof,  and  all  parts  thereof,  at 
all  times,  at  their  free  will  and  pleasure, 
with  their  boats,  barges,  and  other  vessels, 
whether  laden  or  unladen,  as  regards  the 
six  locks  above  St.  Ives  without  payment 
of  any  toll,  charge,  or  imposition  whatso- 
ever ;  and  aH  regards  the  stanch  and  other 
works  below  St.  Ives  upon  payment  in 
the  case  of  vessels  laden  with  goods  or 
merchandise  of  such  rates,  tolls,  and 
charges  only  as  were  due  or  payable  under 
the  statute  6  Geo.  1.  c.  29,  and  no  other 
rates,  tolls,  charges,  or  impositions  what- 
soever; and,  further,  that  the  defen- 
dant was  not  under  any  liability  to  main- 
tain or  work  any  of  the  said  six  locks  or 
sluice-pens,  stanch,  or  other  works.  He 
also  granted  an  injunction  to  restrain  the 
defendant  from  in  any  way  preventing, 
obstructing,  delaying,  or  interfering  with 
any  of  her  late  Majesty's  subjects  with 
their  boats,  barges,  or  other  vessels, 
whether  laden  or  unladen  from  or  in 
passing  at  all  times  at  their  free  will  and 
pleasure  along  the  said  river,  through  the 
six  locks  above  St.  Ives,  and  the  stanch 
below  St.  Ives,  and  the  cuts  or  channels 
upon  or  in  which  the  same  stood,  without 
any  payment,  charge,  toll,  or  impoeition 
whatsoever,  except  such  tolls,  rates,  or 
charges  as  were  payable  under  the  statute 
6  Geo.  1.  c.  29. 

The  defendant  appealed  against  the 
whole  judgment,  except  the  last  declara- 
tion, and  asked  that  Uie  action  might  be 
dismissed  with  costs.  The  plaintiffs  did 
not  appeal  from  any  part  of  the  judg- 
ment. 

Nwiile,  X.G.,  and  R.  J.  Parker,  for  the 
appellant. — The  river  is  not  and  never  has 
been  a  public  navigable  river.  There 
have  always  been  mills  in  the  same  places 
as  at  present.   That  appears  from  Dooms- 


day Book.  The  river  was,  therefore,  only 
navigable  in  sections,  and  could  not  be  a 
highway. 

It  is  not  disputed  that  the  charter  of 
James  I  is  valid.  At  the  time  when  the 
charter  of  3  Oar.  I  was  granted,  Spencer 
was  not  owner  of  the  sluices,  and  so  fiur  as 
it  was  granted  on  the  assumption  that  he 
was,  it  was  granted  on  a  &lse  suggestion 
and  is  void  No  rent  was  paid  under  it, 
and  it  could  have  no  effect  until  the 
expiration  of  Gason's  patent,  and  it 
granted  no  tolls  for  passage  over  the  Oose. 
It  therefore  cannot  be  regarded  as 
evidence  of  dedication  to  the  public.  The 
decree  in  ThdwaU  v.  Jackson  was  incon- 
sistent with  the  theory  that  the  river  is  a 
public  navigable  river. 

As  regards  the  Godmanchester  lock,  it 
belonged  to  the  Oorporation  of  God- 
manchester until  1689,  and  neither  Jack- 
son nor  Spencer  was  in  a  position  to 
dedicate  it. 

The  charter  of  3  Oar.  1,  so  far  as  it 
was  valid  at  all,  was  superseded  by  the 
charter  of  14  Car.  1.  "K  the  King 
lease  to  A,  and  afterwards  make  a  new 
lease  to  him,  without  mentioning  the 
first,  it  will  be  void,  though  it  operates  as 
a  surrender  of  the  former  lease  " — Com. 
Dig.  "Grant,"  G.  10,  p.  426— CAMrc4- 
wardens  of  St,  Saviour  in  Souihtoark  Ca9$ 
[1613]  * 

When  a  grant  by  the  King  is  capable 
of  two  constructions,  it  should  receive  that 
interpretation  which  will  give  effect  to  it, 
and  it  may  be  good  in  part  though  not  as 
to  the  whole — ChiUy  on  ike  PrerogaHvM  of 
the  Grown,  p.  394;  J^eillv,  Devonshire  [Duke) 
[l882].^  The  mills  on  the  river  belonged 
to  the  Grown,  and  the  Grown  assumed 
some  jurisdiction  over  rivers ;  and  inas- 
much as  the  use  of  the  locks  would 
diminish  the  amount  of  water  for  the 
mills,  the  charter  of  14  Oar.  1  may  be 
regarded  as  a  valid  charter,  as  enabling 
the  patentee  to  work  the  locks  without 
objection  by  the  Grown.  It  did  not 
create  any  tolls,  but  simply  allowed  the 
patentee  to  use  the  locks,  and  the  charge 
which  he  made  was  not  a  toll  proper,  but 
such   charge  as  he  chose  to  maJie.    In 

(3)  10  Co.  Rep.  S66. 

(4)  8  App.  Cas.  136. 
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Juxon  T.  ThomhUl  [1628],^  which  was  an 
action  in  respect  of  passage  of  goods  over 
these  locks,  the  action  was  in  assumpsit^ 
which  shews  that  the  payments  could  not 
have  been  tolls  proper.  If  there  was  a 
public  right  of  passage  up  and  down  the 
river  before  the  grant  of  the  charter  of 
14  Car.  1,  that  charter  would  be  bad. 
Farwell,  J.,  came  to  that  conclusion  owing 
to  the  interpretation  which  he  put  upon 
the  charter  of  1628  ;  but  the  fact  of  the 
grant  of  the  charter  of  1638  is  an  indica- 
tion that  his  view  on  that  was  not  correct. 
Apart  from  the  charter  of  1628,  Farwell, 
J.,  thought  that  there  was  no  pubUc  right 
of  passage.  It  is  not,  however,  essential 
to  the  appellant's  case  that  this  charter 
should  be  valid.  His  case  is  that  he  is  a 
purchaser  of  the  land,  and  there  is  ho 
evidence  of  any  dedication  to  the  public. 
The  mere  allowance  of  passage  to  the 
public  over  land  on  payment  of  a  toll  does 
not  amount  to  a  dedication  of  the  land — 
A  usUrberry  v.  Oldham  Corporation  [  1 885]  ® ; 
and  there  cannot  be  a  dedication  for  a 
limited  time — Rex  v.  Mtllor  [i83o]  J  The 
payment  here,  if  a  toll  at  all,  was  only  a 
'*  toll  traverse/'  and  such  a  toll  is  for  a 
time  only.  The  locks  have  remained 
private  property,  and  the  charge  exacted 
by  each  successive  owner  is  an  express  act 
of  ownership. 

This  is  not  a  case  for  the  presumption  of 
a  lost  grant.  The  origin  of  the  payment 
for  passage  through  the  locks  is  explained 
— AtL'Gen.  v.  Homer  [l884].®  The  rights 
of  the  Corporation  of  Godmanchester  de- 
clared in  iSimpson  v  Godmanchester  Cor- 
porationy^  are  inconsistent  with  the  alleged 
right  of  passage  in  the  public — Bourke  v. 
Davia  [l889],^  Marshall  v.  UUestvcUer  Steam 
navigation  Co.  [l87l],^®  and  Orr-Ewing 
V.  ColqvJioun  [l877].*^ 

Farwell,  J.,  placed  too  much  reliance 
on  Jemmatt  v.  Ashley.  Ashley's  statement 
may  be  evidence  against  the  appellant, 
but  it  was  made  upon  a  contention  upon 
which  Ashley  failed. 

(5)  Cro.  Car.  132. 

(6)  66  L.  J.  Ch.  633  ;  29  Ch.  D.  750. 

(7)  8  L.  J.  (O.S  )  M.C.  109;  1  B.  &  Ad.  32. 

(8)  54  L  J.  Q.B.  227 ;  affirmed,  66  lb.  193 ; 
14  Q.B.  D.  245. 

(9)  44  Ch.  D.  110. 

(10)  41  L.J.  Q.B.  41 ;  L.  R.  7  QB.  166. 

(11)  2  App.  Cas.  839. 


As  regards  the  stanch  below  St.  Ives, 
the  language  of  the  Act  is  permissive  and 
enabling  only,  and  cannot  be  construed 
as  compulsory — York  and  North  Midland 
Railway  v.  Reg,  [1853],*^  Reg,  v.  Great 
Western  Railway  fisgay^  and  Darlaston 
Local  Board  v.  London  and  North-  Western 
Railway  [i894].**  The  appellant  is  there- 
fore under  no  obligation  to  repair  or 
maintain  the  stanch,  and  ought  to  be 
allowed  to  remove  it  if  he  wishes  to  do  so. 

Upjohn,  K.C.,  re66t««,and  Brooke  LiUle, 
for  the  respondents. — The  river  is  and 
always  has  been  a  navigable  river.  It  is 
called  in  the  Hundred  Rolls  for  Hunting- 
donshire the  '*  high  stream,"  and  "  the 
high  river  of  our  Lord  the  King."  It  is 
also  called  in  later  documents  the  '^  high 
stream."  Those  are  proper  modes  of  re- 
ferring to  a  public  navigable  river — Hale, 
De  Jure  Maris,  c.  iii.  There  was  a  high- 
way from  place  to  place  between  the  dams, 
and  throughout,  subject  to  the  incon- 
venience of  getting  over  the  dams.  The 
river  is  older  than  the  mills,  and  the  mills 
were  an  encroachment  upon  the  public 
right.  The  King  has  no  power  to  autho- 
rise any  one  to  divert  water  from  a  navi- 
gable river  except  for  the  public  benefit, 
but  he  has  jurisdiction  to  reform  nuisances 
in  rivers,  and  so  Gason  could  be  em- 
powered to  reform  nuisances  in  the  Ouse — 
Hale,  De  Jure  Maris,  c.  ii.  and  iii.,  and  HalVa 
Law  of  the  Foreshore  (3rd  ed.  by  Moore)^ 
pp.  373  and  374.  The  fact  of  a  man 
making  his  own  river  passable  for  boats 
does  not  make  it  juris  puhlici ;  but  if  he 
gets  the  King's  charter  to  take  a  toll,  and 
puts  it  in  use,  that  is  a  devoting  of  it  to 
the  common  use  (p.  375).  That  seems  to 
point  to  a  river  being  navigable  in  sec- 
tions. The  toll,  where  no  amount  is 
specified,  must  be  reasonable — Stamford 
Corporation  v.  Pawlett  [l830].^* 

The  charter  of  3  Car.  I  is  just  such  a 
dedication  to  the  public  as  seems  to  have 
been  contemplated  by  Sir  M.  Hale,  and 
the  threepenny  toll  established  by  it  has  in 
fact  been  paid  since.  1 1  does  not  appear  from 
the  proceedings  in  Thdwall  v.  Jackson 
that  Jackson  ever  denied  the  public  right 

(12)  22  L.  J.  Q.B.  226;  1  E.  &  B.  868. 

(13)  62  L.  J.  Q.B  672. 

(14)  63  L.  J.  Q.B.  826  ;  [1894]  2  Q.B.  694. 
(10)  1  Cr.  &  J.  67.  400. 
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of  passage,  or  asserted  that  the  toll  was 
an  arbitrary  toll.  If  there  is  any  doubt 
about  the  charter  it  must  be  explained  by 
contemporaneous  and  subsequent  usage, 
and  that  points  to  a  right  in  the  public. 

The  charter  of  14  Car.  1  is  bad.  The 
Crown  has  no  power  to  grant  the  sole 
right  of  the  carriage  of  goods  over  a 
public  river  to  any  one.  Assuming  that  the 
river  was  not  public,  such  a  monopoly  could 
not  be  granted  over  the  lands  of  private 
riparian  owners — Haapurt  v.  WiUa  [l669],** 
The  charter  of  James  1  expired  in  1688,  and 
after  that  date  the  only  valid  charter  was 
that  of  3  Car.  1,  and  the  tolls  which  were 
thereby  granted  for  eighty  years  have 
ceased. 

As  to  Gk>dmanchester  sluice,  the  cor- 
poration, prior  to  1689,  granted  several 
leases  one  after  another,  during  which 
terms  there  was  public  user,  and  dedica- 
tion to  the  public  will  be  presumed — Eex 
V.  Barr  [uu],^''  Daviea v.  Stephens  [lS3^y^ 
and  Ait,- Gen.  v.  BiphoephcUed  Gtiano  Co, 
I879y*  Winterbottom  v.  Derln/  (Earl) 
1867],*^  and  Wellbeloved  on  Highways 
ed.  1829),  p.  60.  There  has  been  a  pas- 
sage by  the  public  through  these  locks  on 
payment  of  a  fixed  toll  for  more  than  250 
years,  and  the  Court  will  presume  all  that 
is  posHible  to  support  such  a  long-con- 
tinued practice.  Th^re  may  be  a  dedica- 
tion to  the  public  subject  to  certain  rights 
of  the  owner— ilmoW  v.  Blakw  [l87l]** 
and  Elioood  v.  BuUoek  [l844].»^  Kights  of 
way  over  an  artificial  structure  may  be  dedi- 
cated—i^Mrrey  Canal  Co.  v.  Hall  [1840].*^ 
There  was  a  right  of  navigation  over  the 
river  subject  to  payment  of  a  toll  on  pass- 
ing through  the  sluices,  but  not  other- 
wise— Bradley  Y.  NeweastU  Pilots  [l853]." 
The  general  right  of  navigation  was  not 
interfered  with — Penryn  Corporation  v. 
Best  [l878].2*  If  necessary,  a  charter 
would  be  presumed  subsequent  to  the 
expiration  of  that  of  3  Car.  1,  conferring 

(16)  1  Mod.  47. 

(17)  4  Campb.  16. 

(18)  7  Car.  &  P.  670. 

(19)  49  L.  J.  Ch.  68 ;  11  Ch.  D.  327. 

(20)  36  L.  J.  Bx.  194  ;  L.  R.  2  Ex.  316. 

(21)  40  L.  J.  Q.B.  185 ;  L.  R.  6  Q  B.  433. 

(22)  IS  L.  J.  Q.B.  330;  6  Q  B.  383. 

(23)  9  L.  J.  C.P.  329 ;  1  Man.  &  G.  392. 
<24)  23  L.  J.  Q  B.  35 ;  2  El.  &  Bl.  427. 
(25)  48  L.  J.  Ex.  103 ;  3  Ex.  D.  292. 


upon  Ashley  the  right  to  take  the  tolls 
subject  to  the  obligation  to  maintfun  the 
locks.  Att,-G€n.  v  Horner^  was  not  a 
case  like  this,  where  there  is  a  long-con- 
tinued usage  and  no  existing  charter  to 
account  for  it. 

The  rights  asserted  by  the  Corporation 
of  Godmanchester  do  not  conflict  with 
the  rights  of  the  publia  They  are  only 
exercisable  when  the  river  is  in  flood  and 
not  navigable,  and  the  right  is  to  open  the 
locks,  not  to  close  them. 

As  regards  the  stanch  below  St.  Ives, 
the  tolls  are  by  the  Act  given  expressly 
in  consideration  of  the  repairs  being  done. 
The  appellant  is  bound  to  repair  the  locks 
—NichoU  V.  Allen  [l862].«« 

yeville,  KC.An  reply. — There  was  no 
''toll  thorough."  A  toll  traverse  implies 
contemporaneous  dedication  to  the  public 
—Pelham  {Lord)  v.  PickeragiU  [1787]*^ 
and  Gunning  on  Tolls  (ed.  1833),  p.  27; 
but  there  was  no  established  toll  in  the 
present  case,  only  a  payment  which  the 
owners  chose  to  exact  for  the  use  of  the 
locks.  No  charter  will  be  presumed  of  so 
modern  an  origin  as  the  Court  is  asked  to 
presume  here.  The  records  of  the  charters 
from  the  time  of  Queen  Elizabeth  are 
perfect — ChiUan  v.  London  Corporaium 

[1878]." 

Immemorial  user  cannot  be  relied  npon, 
as  it  wa8  known  that  the  locks  were  not 
in  existence  until  the  reign  of  James  1 ; 
and  the  fact  of  payment  prevents  any 
right  being  acquired  under  the  Prescrip- 
tion Act. 

Cur.  adv.  mtU. 

Aug,  9. — The  following  judgment  of 
RiGBT,  L. J.,  was  read  by  Stirling,  L.J. : 
I  am  of  opinion  that,  notwithstanding  all 
that  has  taken  place,  a  decree  ought  to  be 
given  in  this  action,  the  particulars  of  which 
I  will  indicate.  I  have  read  the  judgments 
proposed  to  be  given  by  Lord  Justice 
Yaughan  Williams  and  Lord  Justice 
Stirling,  and  [  do  not  think  it  necessary 
t  >  repeat  at  length  what  is  contained  in 
those  judgments.  In  substance  they 
treat  the  provisions  of  the  charter  of 
14  Car.    1  as  being  still   operative,  and 

(26)  31  L.  J.  Q.B.  43 ;  I  B.St  S.  934. 

(27)  1  Term  Rep.  660. 

(28)  47  L.  J.  Ch.  433,  438 ;  7  Ch.  D.  736,  741. 
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thoee  of  the  charter  of  3  Car.  1  as 
no  longer  in  force,  which  is  equally  the 
case  whether  the  latter  charter  was 
merged  or  has  expired  by  effluxion  of 
time,  surrender,  or  otherwise.  I  do  not 
consider  it  necessary  to  enquire  how  far 
that  charter  of  3  Car.  1  operated.  The 
charter  of  14  Car.  1,  and  what  was 
done  under  it,  and  the  Act  of  1719 
appear  to  me  fully  sufficient  for  the  dedi- 
cation of  the  whole  bed  of  the  river, 
within  necessary  boundaries,  for  the  pur- 
poses of  navigation. 

I  agree,  so  £Bur  as  is  necessary,  with  the 
interpretation  placed  by  Lord  Justice 
Yaughan  Williams  and  Lord  Justice  Stir- 
ling upon  what  was  done  by  the  predecessors 
of  the  defendant  Simpson,  and  I  consider 
that,  as  their  successor,  he  became  bound 
thereby,  retaining  all  the  time,  under 
the  charter  of  14  Oar.  1,  a  power 
(among  other  things)  of  increasing  in  a 
proper  degree  the  tolls  payable  to  him, 
but  remaining  liable  for  the  time  being  to 
all  the  terms  of  the  charter  so  far  as  it  is 
binding  upon  him.  I  do  not  think  that 
the  informants  and  plaintiffs  are  entitled 
to  insist  against  him  that  the  tolls  here- 
tofore payable  are  fixed  in  amount,  but 
they  are  liable  to  variation  within 
reasonable  limits. 

There  should  be  no  costs  of  the  appeal. 

Vaughan  Williams,  L.J.,  read  the 
following  judgment:  I  agree  with  Mr. 
Justice  Farwell  in  his  main  conclusion 
that  the  river  Ouse  in  the  part  in  ques- 
tion in  this  action  is  a  navigable  river  and 
a  public  highway,  but  I  do  not  agree  that 
the  charter  of  14  Car.  1  (1638)  is  for 
any  reason  void.  I  further  think  that 
the  charter  (or  letters  patent)  of  3  Car.  I 
(1628)  is  not  in  force  now,  and  I  doubt 
whether  it  ever  was  a  valid  and  effective 
grant.  The  rent  reserved  by  it  does  not 
appear  by  the  Exchequer  Records  ever  to 
have  been  paid,  and  the  charter  of 
14  Car.  1  seems  to  have  been  granted 
instead  of  it.  The  two  reasonn  which 
Mr.  Justice  Farwell  gives  for  holding  the 
charter  of  14  Car.  1  void  are — first,  that 
the  Ouse  was  at  the  date  of  the  charter  a 
navigable  river  in  sections ;  and  secondly, 
that  the  earlier  charter  of  3  Car.  1  con- 
stituted a  dedication  by  Spencer  of  the 
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river  as  a  public  highway.  I  am  of  opi- 
nion that  both  these  reasons  fail.  The 
first  fails  because  a  deed  of  1467  and 
all  the  other  documentary  evidence  shew 
that  the  sectional  right  of  navigation  was 
not  a  public  right  for  all  the  King's  sub- 
jectSy  but  a  private  right  belonging  to  a 
section  of  the  public.  The  second  reason 
fails  because  Spencer  had  no  right  to  dedi- 
cate the  river  as  a  public  highway.  His 
right  at  the  highest  was  to  dedicate  the 
sluices,  and  even  supposing  that  the  diffi- 
culty is  got  over  that  the  sluices  in  1628 
were  vested  in  Jackson,  and  not  in 
Spencer,  yet  neither  Spencer  nor  Jackson 
could  dedicate  more  than  the  sluices.  I 
think  that  probably  the  river  Ouse  by 
1638  had  become  a  navigable  river  up  to 
St.  Neots,  and  nearly  to  Bedford,  but 
that  this  had  come  about  by  the  public 
availing  themselves  largely  of  the  increased 
facilities  of  through  navigation  afforded 
by  the  sluices  constructed  under  Gason's 
letters  patent,  and  the  acquiescence  in 
this  user  by  the  riparian  owners,  lords  of 
manors,  and  others  who  had  the  power  of 
preventing  it,  and  that  this  was  sufficient 
evidence  of  dedication  of  the  river  as  a 
common  highway  by  such  owners  and 
lords  and  those  concerned,  and  of  the 
sluices  by  Spencer  and  Jackson,  and  that 
this  state  of  things,  which  had  been 
gradually  evolving  from  the  increased 
facility  of  navigation,  and  the  acquiescence 
of  those  having  the  power  to  dedicate, 
was  clenched  by  the  Crown  by  the  charter 
of  14  Car.  1,  whereby  the  Crown  accepted 
the  dedication.  I  think  that  the  charter 
of  14  Car.  1  is  a  good  charter,  and  that  it 
is  based  on  the  assumption  that  by  1638 
there  was,  by  acquiescence,  in  the  user  of 
the  river  by  the  public,  evidence  of  the 
dedication  of  the  river  as  a  navigable 
river  and  public  highway,  or,  at  all  events, 
on  the  assumption  that  the  grantee  would 
suffer  all  the  King's  subjects  to  have  in 
X)erpetuity  the  benefit  of  that  franchise  of 
navigation  which  had  been  granted  to  him 
and  his  heirs  in  perpetuity.  It  may  be 
that  the  grant  was  in  the  nature  of  a 
grant  of  ferry,  or  that  it  was  in  the  nature 
of  a  "  toll  thorough  "  on  a  public  river,  or 
a  "  toll  traverse  "  in  respect  of  the  public 
right  of  passage  through  the  sluices. 
But,  be  it  which  it  may,  [Mr.  Simpson, 
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who,  with  his  predecessors,  has  paid  the 
rent  of  6/.  13a.  40^.  reserved  by  the 
charter  of  14  Car.  1,  and  asserted  and 
enjoyed  the  privileges  granted  by  that 
charter,  including  the  collection  of  tolls, 
cannot  be  heard  to  say  that  there  is  no 
public  right  to  use  the  river  on  the  pay- 
ment of  the  proper  toll. 

The  charter  of  14  Car.  1  begins  with 
a  recital  that  Arnold  Spencer,  ''  by  virtue 
of  certain  letters  patent  of  3  Charles  1, 
has  made  navigable  and  passable  our  river 
of  Ouse,  between  St.  Ives,  in  the  county 
of  Huntingdon,  and  St.  Neots,  and  thence 
to  within  four  miles  of  Bedford,  in  the 
county  of  Bedford,  to  the  ease  and  benefit 
not  only  of  the  inhabitants  of  the  said 
counties,  but  also  of  other  counties  ad- 
joining the  said  river " ;  and  then  the 
charter  proceeds :  "  We,  therefore,  wishing 
that  the  said  Arnold  Spencer  may  receive 
adequate  and  ready  compensation  and 
reasonable  satisfaxstion  for  his  great  costs 
and  expenses  in  carrying  out  these  works, 
.  .  .  have  given  and  granted,  and  by 
these  presents,  for  us,  our  heirs  and  suc- 
cessors, give  and  grant  to  the  £aid  Arnold 
Spencer,  his  heirs  and  assigns  (as  much 
as  in  us  lyeth),  the  sole  and  exclusive 
passage  and  transit  for  boats,  barges,  and 
other  vessels  laden  with  com,  coal,  and 
all  other  goods  and  merchandise,  through 
all  that  river  or  trench  of  Ouse  leading 
from  St.  Ives  to  St.  Neots,  and  thence  to 
within  four  miles  of  Bedford,  and  so 
much  farther  as  the  said  Arnold  Spencer, 
his  heirs  and  assigns,  shall  hereafter 
make,  or  caxise  to  be  made,  the  said  river 
navigable ;  to  have  and  to  hold  the  said 
several  passages  and  transits  through  the 
said  river  Ouse,  and  all  and  singular  other 
the  premises  by  these  presents  granted, 
and  all  manner  of  profits,  commodities, 
advantages,  and  emoluments  whatsoever 
by  reason  or  on  account  of  the  carrying 
or  re-carrying  of  all  and  any  goods  of 
whatever  kind  in  any  ships,  barges,  boats, 
or  other  vessels,  yielding  throughout 
annually  to  us,  our  heirs  and  successors, 
for  the  said  passage  in  and  upon  the  said 
river  Ouse  from  St.  Ives  aforesaid 
6/.  Ida.  4(f."  Now,  having  regard  to  these 
passages,  it  seems  to  me  impossible  for 
the  heirs  or  assigns  of  Arnold  Spencer  to 
deny  that  what  was    granted    by    this 


charter  was  granted  so  far  as  relates  to 
the  carriage  as  mentioned  in  the  charter 
for  the  benefit  of  the  public  generally, 
and  I  have  no  doubt  but  that  the  '^  user  " 
of  the  river  Ouse  between  St.  Ives  and 
Bedford  since  the  making  of  the  said 
charter  and  under  it,  has  made  the  river 
Ouse  in  that  part  a  navigable  river  and 
common  highway  and  the  *'  King's  high 
stream,"  open  and  free  for  all  his 
Majesty's  subjects  as  against  both  the 
successors  of  Arnold  Spencer  and  all  the 
riparian  proprietors!,  subject,  nevertheless, 
to  the  right  of  Arnold  Spencer  and  his 
successors  to  charge  a  reasonable  toU  for 
the  use  of  the  works  erected  by  Arnold 
Spencer  and  his  successors  for  the  pur- 
pose of  making  the  river  navigable  above 
St.  Ives.  I  do  not  find  anything  in  the 
charter  fixing  or  limiting  the  charge  to 
be  made  by  Arnold  Spencer  and  his  suc- 
cessors. It  must  be  a  reasonable  charge, 
and  I  see  no  reason  why  such  charge 
should  not  vary  with  the  value  of  money, 
and  I  think  that  it  ought  to  be  based  on 
and  include  a  profit  beyond  the  necessary 
cost  of  repair  and  maintenance.  But  I  do 
not  think  we  are  called  on  in  this  action 
to  determine  the  measure  of  what  would 
be  a  reasonable  toll. 

Before  leaving  this  part  of  the  case 
relating  to  the  six  locks  and  sluices,  other 
than  St.  Ives  stanch,  I  wish  to  say  that  I 
fully  recognise  the  difficulties  arising  in 
respect  of  the  charter  of  14  Car.  1  by 
reason  of  its  being  couched  in  terms 
which  are  inconsistent  with  the  rights  of 
the  public  in  a  navigable  river.  But  I 
think  that  in  the  construction  of  a  charter 
reserving  a  rent  to  the  Crown,  which 
rent  has  heen  paid  for  such  a  length  of 
time  as  this  has  been,  one  ought  to  adopt 
a  construction  consistent  with  the  grant 
falling  within  the  powers  of  the  Crown, 
rather  than  a  construction  which  would 
make  the  grant  a  grant  in  excess  of  the 
royal  prerogative,  and  in  the  same  way  I 
think  that  one  ought  to  presume,  unless 
there  is  clear  evidence  to  the  contrary, 
that  the  state  of  things  at  the  date  of  the 
charter  was  such  as  to  make  the  grant  of 
it  within  the  powers  of  the  Crown.  !Eake, 
for  instance,  the  question  whether  one  is 
to  treat  the  letters  patent  of  the  3  Car.  1 
as  constituting  a  dedication  of  the  river 
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Ouse  as  a  public  highway,  or  the  question 
how  one  is  to  regard  the  sectional  right 
of  passage  on  the  Ouse  prior  to  the 
making  of  the  sluices.  I  should  say  that 
wherever  there  was  a  doubt  one  ought 
to  draw  inferences  consistent  with  the 
validity  of  the  letters  patent  rather  than 
those  which  would  be  inconsistent.  And 
throughout  this  case  it  is  to  be  borne  in 
mind  that  the  letters  patent  of  James  1 
were  in  the  nature  of  a  grant  of  a 
monopoly,  and  that  the  letters  of 
3  Car.  I  (granted,  it  is  to  be  noted,  after 
the  passing  of  the  Statute  of  Monopolies 
for  a  term  inconsistent  with  that  statute) 
were  in  their  nature  temporary  grants, 
which  should  not  easily  be  taken  to  affect 
or  limit  the  prerogative  of  the  Crown  to 
make  a  subsequent  grant  in  perpetuity, 
not  for  the  benefit  of  an  inventor,  but 
for  the  benefit  and  advantage  of  the 
public. 

It  remains  to  deal  with  the  question  of 
St.  Ives  stanch.  I  cannot  agree  with  the 
view  that  the  right  to  take  the  toll  exists 
independently  of  the  obligation  to  repair 
or  the  maintaining  of  the  stanch  in  such 
a  condition  as  to  keep  the  river  navi- 
gable. It  is  quite  true  that  the  principle 
established  by  York  and  North  Midland 
Rofilway  v.  Reg}^  that  permissive  powers 
contained  in  an  Act  of  Parliament  are 
not  to  be  construed  as  compulsory  unless 
there  is  something  in  the  context  or 
subject-matter  justifying  such  a  construc- 
tion, applies  as  well  to  the  maintenance 
of  the  authorised  works  as  to  their  con- 
struction, as  was  decided  in  Reg.  v. 
Greai  Western  Railway  >' ;  but  it  does 
not  follow  that  the  grantee  of  a  toll 
created  by  Act  of  Parliament  can  levy 
the  toll  irrespective  of  doing  and  exe- 
cuting the  work  in  respect  of  which  the 
toll  purports  by  the  Act  of  Parliament 
to  be  granted.  I  think  that,  if  the 
grantee  of  the  toll  fails  so  to  maintain 
and  repair  the  stanch  and  other  works  as 
to  keep  the  river  navigable,  he  cannot 
collect  the  toll. 

The  result,  in  my  judgment,  is  that  the 
order  of  Mr.  Justice  Farwell  must  be 
amended — first,  as  to  the  river  above 
St.  Ives,  by  declaring  that  the  defendant 
Simpson  is  entitled  to  a  reasonable  toll 
under  the  charter  of  14  Car.  1.     But  I 


do  not  think  that  toll  extends  to  pleasure 
boats ;  it  extends  only  to  boats  carrying 
commodities.  Secondly,  as  to  the  St. 
Ives  stanch,  I  think  the  defendant 
Simpson  is  only  entitled  to  the  tolls  so 
long  as  he  keeps  the  stanch  in  such 
repair  as  to  make  the  river  navigable. 
I  suppose  that  under  the  Rules  of  Court, 
Order  LYIII.  rule  4,  we  can  make  the 
proper  declaration,  notwithstanding  the 
fact  that  there  is  no  appeal  against  so 
much  of  the  order  as  declares  the  defen- 
dant entitled  to  the  statutory  toll  in 
respect  of  St.  Ives  stanch. 

Stiblixo,  L.J.,  read  a  judgment  in 
which  he  stated  the  facts.  He  referred 
to  the  claim  made  by  the  plaintiffs  in  the 
action,  and  the  order  made  by  Mr.  Jus- 
tice Farwell,  and  with  regard  to  that 
said:  The  plaintiffs  thus  succeeded  in 
establishing  rights  differing  from  those 
claimed  by  the  writ,  the  learned  Judge 
holding  in  substance  that  the  plaintiffs 
were  entitled  to  the  free  use  of  the  locks 
and  stanch  without  any  payment  except 
such  as  may  be  payable  under  the  statute 
6  Geo.  1.  c.  29,  but  were  not  entitled  to 
insist  on  the  locks  and  stanch  being 
maintained  and  worked  by  the  defendant. 

!He  continued :]  The  case  as  to  the  six 
ocks  above  St.  Ives  stands  somewhat 
differently  from  that  as  to  the  stanch 
below  that  town,  and  I  proceed  in  the 
first  place  to  deal  with  the  former  alone. 
Upon  the  evidence  Mr.  Justice  Farwell 
arrived  at  the  conclusion,  which  I  accept, 
that  "  down  to  the  year  1 61 8  the  river 
Ouse  was  not  navigable  in  its  entirety 
from  St.  Ives  to  St.  Neots,  but  was  navi- 
gable in  sections";  those  sections  being 
cheated  by  six  mill-dams,  which  still 
exist,  and  are  thrown  across  the  river  at 
points  adjacent  to  the  six  locks  in  ques- 
tion. He  also  found  that  there  existed, 
in  some  places  at  least,  a  right  of  taking 
the  goods  from  a  boat,  carrying  them  over 
a  mUl-dam,  and  placing  them  in  another 
boat  so  as  to  continue  the  transit.  The 
evidence  seems  to  shew,  and  the  learned 
Judge  has  found,  that,  regard  being  had 
to  the  fall  of  the  river,  it  would  have  been 
impossible  to  navigate  between  St.  Neots 
and  St.  Ives  if  there  had  been  no  dams 
at  all. 
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The  patent  of  King  James  appears  to 
be  an  inventor's  patent,  and  to  be  applic- 
able to  all  rivers,  waters,  and  streams 
within  the  realm,  whether  public  or 
private.  I  do  not  think  that  it  grants 
to  the  patentee  anything  in  the  nature  of 
a  toll,  though  it  does  prevent  the  owners 
of  vessels  from  making  use  of  the  inven- 
tion without  the  licence  of  the  patentee. 
[His  Lordship  then  referred  to  the  assign- 
ment of  the  patent  to  Spencer  and  Jack- 
son, the  erection  of  the  six  sluices,  and 
the  suit  of  Thelwcdl  v.  Jackson^  and 
continued:]  Jackson's  legal  rights  were 
twofold — first,  those  which  he  possessed 
as  owner  of  the  patent  of  1618;  and 
secondly,  those  which  he  enjoyed  as  legal 
owner  of  the  land  on  which  the  sluices  or 
looks  were  erected.  These  last  seem  to 
me  to  be  recognised  in  the  case  of  Juoeon 
(properly  Jackson)  v.  Thomhill  *  (which 
related  to  the  use  of  the  very  locks  in 
question),  and  to  have  formed  part  of  the 
basis  of  the  judgment.  I  may  observe 
that  argument  in  that  case  was  founded 
on  the  fact  that  the  Ouse  was  a  public 
river ;  but  the  locks  or  sluices  were  held 
not  to  be  subject  to  public  right,  and 
down  to  the  conclusion  of  the  Chancery 
proceedings  in  February,  1633,  I  see  no 
trace  of  any  dedication  of  these  locks  or 
sluices  to  the  public. 

There  are  many  difficulties  which  arise 
in  connection  with  the  patent  of  3  Oar.  1. 
The  exact  date  at  which  Jackson  became 
assignee  of  Spencer  does  not  appear ;  but 
the  proceedings  in  the  Privy  Council, 
already  referred  to  (see  orders  of  June  20, 
1627;  October  20,  1628;  February  11, 
1628),  appear  to  shew  that  on  June  20, 
1627,  Jackson  was  owner  of  Gkison's 
patent  and  of  the  sluices  erected  on  the 
Ouse  by  virtue  of  it,  and  continued  to  be 
owner  of  these  properties  in  1628.  Con- 
sequently at  the  date  of  the  charter  of 
3  Oar.  1  Spencer  was  not  owner  of  the 
invention  for  which  Gason's  patent  was 
granted.  At  this  time  the  Statute  of 
Monopolies  (21  Jac.  1.  c.  3)  had  been 
passed;  and  although  that  statute  pre- 
served the  rights  of  patentees  who  had 
previously  obtained  grants  for  periods  not 
exceeding  twenty-one  years,  it  prevented 
the  granting  of  any  fresh  patent  except 
for  a  new  invention.     If  the  charter  of 


3  Car.  1  was  intended  to  confer  any 
fresh  right  on  Spencer,  it  was  bad  under 
that  statute.  If,  on  the  other  hand,  it 
was  intended  to  be  confirmatory  of 
Gason's  patent,  it  would  seem  that  it 
ought  to  have  been  granted  to  Jackson. 
We  are,  however,  more  immediately  con- 
cerned with  the  second  part  of  the  charter, 
which  has  been  held  by  Mr.  Justice 
Farwell  to  create  in  favour  of  Spencer  a 
franchise  in  the  nature  of  a  toll  traverse, 
and  to  import  a  contemporaneous  dedica- 
tion by  him  of  the  locks  to  the  public. 
With  these  legal  conclusions  I  shall  deal 
at  a  later  stage ;  but  I  may  remark  in 
passing  that  if,  as  the  evidence  appears 
to  establish,  Jackson  was  the  owner  of 
the  locks  at  the  date  of  this  charter,  it  is 
difficult  to  see  how  any  effectual  dedica- 
tion in  favour  of  the  public  could  then  be 
made  by  Spencer. 

Jackson  is  stated  to  have  remained 
owner  of  the  patent  and  locks  for  a  period 
of  about  seven  years.  The  precise  date 
at  which  bis  ownership  terminated  does 
not  appear,  but  it  is  conceded  that  it 
came  to  an  end  before  1638,  and  that 
upon  the  happening  of  this  event  Spencer 
again  became  the  owner. 

Mr.  Justice  Farwell  has  held  that 
the  charter  of  14  Oar.  1  is  bad,  on 
the  ground  that  it  was  beyond  the 
power  of  the  King  to  grant  it,  the 
river  having  been  from  time  im- 
memorial navigable  in  sections,  and 
having  become  (by  reason  of  the  dedica- 
tion of  the  sluices  to  the  public)  navigable 
from  St.  Ives  to  St.  Neots  before  1638. 
Upon  the  view  of  the  effect  of  the  charters 
of  3  Car.  1  and  14  Car.  1  taken  by  the 
learned  Judge,  all  right  on  the  part  of 
those  claiming  under  Spencer  to  take  aoy 
toll  ceased  on  the  expiration  of  the  term 
of  eighty  years  for  which  the  toll  was 
granted  by  the  charter  of  3  Car.  1 — that 
is,  in  1718.  Tet  there  is  evidence  that 
down  to  shortly  before  the  commencement 
of  the  present  action  tolls  were  regularly 
levied  on  all  boats  passing  through  the 
locks,  and  carrying  merchandise,  at  the  rate 
of  threepence  per  ton  per  lock.  It  is  also 
remarkable  that  after  the  recital  contained 
in  the  charter  of  14  Car.  1  no  mention  of 
the  charter  of  3  Car.  1  is  found  in  any 
document.     In  particular  it  is  to  be  ob- 
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^served  that  in  the  two  suits  of  Jemmatt 
*▼.  Athlei/^  Sen,  and  JemmaU  v.  AMey^ 
-Jun.j  and  Wilkes,  which  raised  questions 
between    persons    claiming    through    or 
«under    Spencer,   the    title    to  the  tolls 
•claimed  by  the  plaintiffs  in  respect  of  the 
.sluices  is  rested  on  the  charter  of  14  Car  1 , 
and  not  on  that  of  3  Car.  1.     In  the  suit 
•of  JemmaU  v.  Aahiey,  Jun.,  and   WUkee 
•the  plaintiffs  claimed  to  be  entitled  to  one 
moiety  of  the  locks  and  the  tolls  payable 
binder  the  charter  of  14  Car.  1,  and  alleged 
that  the  defendant  Ashley,  jun.  was  en- 
titled to  the  other  moiety ;  but  that  the 
<latter  laid  claim  to  the  whole  of  the  locks, 
4md  had  forbidden  the  defendant  Wilkes 
-and  several  other  persons  to  pay  the  plain- 
tiffs any  of  the  tolls.     Both  defendants 
-denied  the  existence  of  the  charter.     The 
defendant  Wilkes  further  said  that  if  any 
«uch  patent  was  granted,  it  was  against 
jaw  and  void,  and  was  never  enjoyed  or 
put  in  execution ;  but  he  admitted  that 
^tween  St.  Ives  and  St.  Neots  there  were 
•six  ancient  sluices  belonging  to  the  pro- 
{)rietor8  of  the  soil  on  which  the  sluices 
were  baiit,and  that  an  ancient  toll  of  three- 
rpence  per  ton  of  goods  had  from  time  out  of 
mind  been  paid  for  each  sluice,  and  that 
"he  was  ready  to  pay  to  the  plaintiflGs  such 
toll,  or  so  much  as  the  plaintiffs  might 
make  out  a  title  to.     The  decree  declared 
the  plaintiffs  entitled  to  one  moiety  of  the 
navigation  of  the  river  Ouse  and  the  pro- 
fits thereof  both  up  and  down  the  river 
4}etween  Burford  Bridge  (four  miles  from 
Bedford)  and  St.  Ives,  and  directed  an 
^uxx>unt  of  what  was  due  from   Wilkes, 
and  that  a  moiety  thereof  be  paid  to  the 
plaintiffs. 

It  seems  to  me  that  in  this  suit  of 
•JemmaU  v.  Ashley,  Jun,  the  plaintiffs  put 
in  force  as  against  the  defendant  Wilkes 
the  rights  conferred  by  the  charter  of 
14  Car.  1.  On  the  other  hand,  I  find  no 
.  evidence  that  the  rights  purported  to  be 
conferred  by  the  charter  3  Car.  1  were 
•^ver  put  in  force  against  any  one.  Look- 
ing at  all  these  facts,  I  think  the  true  infer- 
ence is  that  the  charter  of  3  Car.  1  was 
•never  put  in  force,  but  was  surrendered  or 
deemed  to  be  surrendered  to  the  Crown 
•on  the  grant  of  that  of  14  Car.  1.  Prob- 
ably the  acceptance  of  the  latter  charter 
ought  to  be  held  to  effect  a  surrender  of 
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the  former  by  operation  of  law,  but,  if 
necessary,  I  see  no  difficulty  in  presuming 
a  lost  surrender. 

The  law  as  to  dedication  to  the  public 
in  such  a  case  is  stated  by  Sir  Bi.  l^le  at 
the  close  of  the  third  chapter  of  his  treatise 
De  Jure  Ma/ris  as  follows :  *'  If  any  person 
at  his  own  charge  makes  his  own  private 
stream  to  be  passable  for  boats  or  barges, 
either  by  making  of  locks  or  cutts,  or 
drawing  together  other  streams;  and 
hereby  that  river,  which  was  his  own  in 
point  of  propriety  become  now  capable  of 
carriage  of  vessels  ;  yet  this  seems  not  to 
make  it  juris  publiei^  and  he  may  pull  it 
down  again,  or  apply  it  to  his  own  private 
use.  For  it  is  not  hereby  made  to  be 
juris  publidy  unless  it  were  done  at  a 
common  charge,  or  by  a  publick  authority, 
or  that  by  long  continuance  of  time  it 
hath  been  freely  devoted  to  a  publick  use. 
And  so  it  seems  also  to  be,  if  he  that 
makes  such  a  new  river  or  passage  doth 
it  by  way  of  recompense  or  compensation 
for  some  other  public  stream  that  he  hath 
stopped  for  his  own  conveniency ;  as  in 
the  case  of  the  Abbot  of  St.  Austin's 
Canterbury,  mentioned  in  the  Register. 
So  likewise  if  he  purchaseth  the  King's 
Charter  to  take  a  reasonable  toll  for  the 
passage  of  the  King's  subjects,  and  puts  it 
in  use,  these  seem  to  be  devoting  and  as  it 
were  consecrating  of  it  to  the  common 
use.  As  he,  that  by  an  ad  quod  damnum, 
and  licence  thereupon  obtained,  changeth 
a  way,  and  sets  out  another  in  his  own 
land ;  this  new  way  is  thereupon  become 
juris  publici,  as  well  as  a  way  by  prescrip- 
tion. For  no  man  can  take  a  settled  or 
constant  toll  even  in  his  own  private  land 
for  a  common  passage  without  the  King's 
licence." 

According  to  the  law  there  laid  down, 
it  is  essential  to  a  dedication  to  the  public 
that  a  private  owner  should  not  merely 
purchase  the  King's  charter  to  take  a 
reasonable  toll  for  the  passage  of  the 
King*s  subjects,  but  should  put  the  charter 
in  use.  If,  therefore  (as  I  find),  the 
charter  of  3  Car.  1  was  never  put  in  use, 
there  was  no  dedication  to  the  public 
under  it ;  and  the  ground  on  which  Mr. 
Justice  Farwell  held  the  charter  of 
14  Car.  1  to  be  invalid  fisdls. 

To  this  latter  charter  the  defendant 
3L 
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attributes  a  very  narrow  operation.     At 
the  date  of  it  some,  if  not  all,  of  the  mills 
on  the  Ouse  belonged  to  the  Grown ;  and 
the  defendant  contends  that  it  was  merely 
intended  to  take  effect  as  between  Spencer 
on  the  one  hand,  and  the  Grown  and  the 
tenants  and  servants  and  other  persons 
claiming  under  the  Grown  on  the  other. 
The  peculiar  position  taken  by  the  plain- 
tiffs on  this  appeal  has  prevented  them 
from  arguing  in   support  of  a  different 
construction  of  the  charter.    I  feel  bound, 
however,  to  say  that  in  my  judgment  the 
charter  is  expressed  in  lai^^uage  appro- 
priate to  create  a  franchise ;  and  that,  if 
the  true  effect  of  it  be  that  a  valid  fran- 
chise has  been  created,  it  affords  a  legal 
origin  for  the  tolls  which  are  proved  to 
have  been  taken   by  the  plaintiffs  and 
their  predecessors  in  title  as  already  men- 
tioned.    It  is,  thereforo,  to  be  considered 
whether  the  Grown  could  by  charter  con- 
fer on  a  subject  such  a  franchise.     I  have 
been  unable  to  find  any  case  in  which  a 
similar  charter  has  been  the  subject  of 
decision  by  the  Gourts.     The  right  to  a 
ferry  has,  however,  been  frequently  con- 
sidered.    Its  general  nature  is  explained 
by  Sir  M.   Hale  at    the    beginning    of 
chapter  ii.   of  the  treatise  already    re- 
ferred to  as  follows :  *^  The  King  by  an 
ancient  right  of  prerogative  hath  had  a 
certain    interest   in   many  fresh   rivers, 
even  where  the  sea  doth  not  flow  or  re- 
flow,  as  well  as  in  salt  or  arms  of  the  sea  ; 
and  those  are  these  which  follow.     1st, 
A  right  of  franchise  or  privilege,  that  no 
man  may  set  up  a  common  ferry  for  all 
passengers,  without  a  prescription  time 
out  of  mind,  or  a  charter  from  the  King. 
He  may  make  a  feny  for  his  own  use  or 
the  use  of  his  family,  but  not  for  the 
common  use  of  all  the  King's  subjects 
passing  that  way ;  because  it  doth  in  con- 
sequent tend  to  a  common  charge,  and  is 
become  a  thing  of  public  interest  and  use, 
and  every  man  for  his  passage  pays  a  toll, 
which  is  a  common  charge,  and   every 
ferry  ought  to  be  under  a  public  regula- 
tion ;  viz.  that  it  give  attendance  at  due 
times,  keep  a  boat  in  due  order,  and  take 
but  reasonable  toll ;  for  if  he  fail  in  these, 
he  is  fineable." 

It  is  laid  down  in  Peter  v.  Kendal 


[lS27]  ^^  that  it  is  not  neoeesary  that  the 
owner  of  a  ferry  should  have  the  property 
in  the  soil  on  either  side  of  the  stream* 
He  must  have  a  right  to  land  on  both 
sides,  but  he  need  not  have  the  property 
in  the  soil  on  either ;  and  that  it  is  6u£5- 
cient  if  the  landing-place  be  a   public 
highway.    Now  the  charter  recites  that 
Spencer  had  made  the  river  Ouse  ^'  navi- 
gable and  passable"  within  certain  limits* 
This  i&  true  in  the  sense  that  Spencer  by 
making   locks  and   sluices   had  made  it 
navigable  throughout  those  limits,  where- 
as it  had  been  before  navigable  only  in 
sections — that  is,  from  mill-dam  to  mill- 
dam.     Spencer  had  erected  at  the  side  of 
each  mill-dam,  on  land  belonging  to  him- 
self, a  lock  or  sluice.    He  had  a  right  as  a 
member  of  the  public  to  pass  from  mill- 
dam  to  mill-dam.     He  could  by  virtue  of 
his  own  legal  title  to  the  locks  and  sluices 
continue  his  passage  beyond  the  mill-dams. 
The  franchise  conferred  appears  to  me  on 
the  true  construction  of  the  charter  to  be 
the  exclusive  right  of  conveying  goods  in 
boats  by  means  of  Che  navigation  Spencer 
had  created — that  is,  the  through  naviga- 
tion rendered  possible  by  the  new  locks  or 
sluices.     This  right  closely  resembles  that 
of  a  ferry,  and  I  can  see  no  reason  why  it 
should  not  be  in  the  power  of  the  Grown 
to  create  it.     The  exercise  of  the  right 
would  impose  on  the  grantee  obligations 
similar  to  those  of  a  ferrjrman;  as,  for 
example,  to  attend  at  the  locks  at  due 
times,  to  keep  them  in  proper  working 
order,     and     to    take   reasonable    tolls. 
In     AUnuU    v.     Inglia     [l8lo]  ^    Lord 
Ellenborough,  G.J.,  says:  ''There  is  no 
doubt    that     the     general    principle    is 
favoured  both  in  law  and  justice,  that 
every  man  may  fix  what  price  he  pleases 
upon  his  ovm  property  or  the  use  of  it : 
but  if,  for  a  particular  purpose,  the  public 
have  a  right  to  resort  to  his  premises  and 
make  use  of  them,  and  he  have  a  mono- 
poly in  them  for  that  purpose,  if  he  will 
take  the  benefit  of  that  monopoly,  ho 
must  as  an  equivalent  perform  the  duty 
attached  to  it  on  reasonable  terms."    In 
my  judgment,  the  defendant's  predecessor 

(29)  6  L.  J.  (O.S.)  K.B.  282,  285;  6  B.  &  a 
703,  710.  711. 

(30)  12  East,  527,  538. 
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in  title,  by  applying  for  and  patting  in 
use  the  dharter  of  14  Car.  1,  gave  the 
public  a  right  to  resort  to  the  locks  and 
sluices  which  were  his  property  for  the 
purpose  of  passing  from  section  to  section 
of  the  river  Ouse ;  and  inasmuch  as  the 
same  charter  conferred  on  that  predecessor 
a  monopoly  for  that  purpose,  he  and  his 
successors  came  under  an  obligation  to 
perform  the  duties  attached  to  that 
monopoly. 

The  defendant  has  been  since  the  year 
1893,  and  still  is,  the  owner  in  equity 
(subject  to  a  legal  mortgage)  of  the  six 
locks  in  question  and  of  the  rights  con- 
ferred by  the  charter  of  14  Car.  1,  but  he 
holds  them  subject  to  the  rights  of  the 
pubL'c  and  to  the  performance  of  the 
duties  imposed  by  the  acts  of  his  pre- 
decessors in  title ;  and,  according  to  the 
law  as  laid  down  in  the  passage  from  HcUef 
De  Jure  Maris,  c.  iii.,  already  quoted,  he 
cannot  (any  more  than  his  predecessors) 
apply  the  site  of  the  locks  to  his  own 
private  use.  He  is,  however,  in  my 
opinion,  entitled  to  receive  proper  and 
reasonable  tolls.  Such  tolls  (as  was 
decided  in  Lawrevice  v.  Hitch  [i868]  '*) 
may  vary  in  amount  with  the  value  of 
money,  and  I  agree  with  Lord  Justice 
Vaughan  Williams  in  thinking  that  upon 
the  terms  of  the  charter  of  14  Car.  1  they 
ought  to  be  such  amount  as  to  provide 
a  reasonable  profit  to  the  defendant.  I 
also  think  that  the  defendant,  being  en- 
titled to  such  tolls,  is  subject  to  the  obli- 
gation of  maintaining  and  working  the 
locks — ^see  the  cases  of  AUnuU  v.  Inglia  ^^ 
and  Bolt  v.  StenneU  [l80o].3» 

I  agree,  as  to  the  stanch  below  St. 
Ives,  with  what  has  been  said  by  Lord 
Justice  Yaughan  Williams. 

I  think  that  this  Court  ought  to  exer- 
cise the  powers  conferred  by  Order  LVIII. 
rule  4 — namely,  "to  give  any  judgment, 
and  make  any  order  which  ought  to  have 
been  made,  and  to  make  such  further  or 
other  order  as  the  case  may  require." 
The  order  confers  power  to  do  this,  al- 
though the  appeal  may  be  from  part  of 
the  judgment  only,  and  although  the 
respondents  may  not  complain  of  the 
decision. 

(31)  37  L.  J.  Q.B.  209 ;  L.  R.  3  Q.B.  521. 

(32)  8  Term  Bep.  606. 


The  following  alterations  ought  there- 
fore to  be  made  in  the  judgment :  In  the 
second  declaration  for  the  words  "  without 
payment  of  any  toll  charge  or  imposition 
whatsoever/' there  ought  to  be  inserted 
"upon  payment  in  the  case  of  boats 
barges  or  other  vessels  laden  with  food 
coal  goods  or  merchandise,  of  such  tolls 
rates  and  charges  as  may  from  time  to  time 
be  reasonable."  For  the  third  declaration 
there  will  be  substituted  the  following; : 
"  that  the  defendant  is  bound  to  maintain 
the  said  locks  above  St.  Ives  in  an  effi- 
cient state  and  condition  and  to  provide 
all  such  attendants  and  appliances  as  may 
be  necessary  to  enable  the  subjects  of  his 
Majesty  to  have  free  and  convenient  pas- 
sage through  the  same,  and  taking  the 
tolls  to  maintain  and  repair  the  said 
stanch  lock  and  other  works  below  St. 
Ives,  subject  only  as  to  the  said  locks 
stanch  and  works  in  case  of  boats  barges 
and  other  vessels  laden  with  food  coal 
goods  or  merchandize  to  such  tolls  rates 
and  charges  as  are  hereinbefore  respec- 
tively mentioned." 

It  is  further  complained  that  the  in- 
junction granted  in  the  terms  already 
stated  has  been  so  framed  as  to  prevent 
the  defendant  from  discharging  a  duty 
imposed  on  him  by  statute  to  obey  a 
direction  given  by  the  Corporation  of 
Godmanchester  to  take  up  and  remove  the 
stanch  and  works  in  time  of  flood,  so 
that  the  waters  of  the  river  may  have  a 
free  and  easy  passage.  If  desired,  the 
order  now  to  be  made  may  provide  that 
the  injunction  shall  not  have  this  opera- 
tion. 

Order  varied. 


Solicitors — Batten,  Proffitt  &  Scott,  for  appel- 
lant ;  Peacock  Sc  Goddard,  agents  for  J.  Percy 
Maule,  Hantingdon,  for  respondents. 

[Reported  by  A.  J.  Rail,  Esq., 
Barrigter-at'Lan, 
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foOl  I  king's  COLLBGS,  CAMBRIDGE  V. 
A  o    o    \      UXBRIDQB  BUBAL  COUNCIL. 

Aug.  2,  8. ; 

Loocd  Government — Sewerage  Syetem — 
ErUry  on  PrivcUe  Land  toUkaut  Notice — 
Ereetion  of  Pumping  StcUion — **  Sewer  " 
—Public  HeaUh  Act,  1875  (38  de  39  Vict. 
e.  55),  89.  4,  15,  16,  and  27. 

A  heal  authority  has  no  right  to  carry  a 
eewer  under  private  property  wi^unU  pre- 
vioualy  giving  the  notice  required  by  eec- 
tian  16  of  the  Public  Health  Act,  1875. 

A  pumping  tUxHon  is  not  a  *^ eewer" 
within  section  IQ  of  the  Act;  but  it  iSy 
within  section  27,  an  apparatus  ^^for  dis- 
tributing or  otherwise  disposing  of  sewage" 
and  consequently  the  larid  required  for 
such  pumping  station  must  be  purchased 
by  the  local  authority. 

Motion  on  behalf  of  the  Provost  and 
Scholars  of  King's  College,  Cambridge, 
the  lords  of  the  manor  of  Buislip,  in  the 
county  of  Middlesex,  and  of  Mr.  R.  H. 
Deane,  an  adjoining  owner,  for  an  interim 
injunction  to  restrain  the  defendant 
council  from  proceeding  with  a  pumping 
station  which  was  being  erected  by  them 
upon  a  strip  of  uninclosed  land  in  the 
parish  of  Ruislip,  on  the  north  side  of 
the  high  road  from  Uzbridge  to  London, 
which  was  claimed  as  the  property  of  the 
plaintiffs  or  one  of  them,  and  from  other- 
wise trespassing  on  the  strip  of  land. 

The  defendant  council  had  resolved 
upon  a  scheme  for  the  disposal  of  the 
sewage  of  the  parish  of  Ruislip,  which 
embraced  the  town  of  Northwood,  the 
hamlet  of  East-cote,  and  the  village  of 
Ruislip,  under  which  scheme  the  sewage 
of  the  entire  parish  was  to  be  conveyed 
to  one  common  outfall  for  treatment. 
Owing  to  the  difference  in  the  levels  the 
sewage  of  Eastcote  could  not  be  conveyed 
to  the  outfall  site  by  gravitation  alone, 
and  it  was  consequently  necessary  to  raise 
it  and  pump  it  along  a  rising  main  from 
Eastcote  to  Ruislip,  and  for  this  purpose 
a  pumping  station  somewhere  near  the 
strip  of  land  in  question  was  requisite. 
The  council,  without  giving  any  previous 
notice  to  the  plaintiffs^  and  alleging  that 
the  strip  of  land  was  part  of  the  highway, 
had  entered  upon  the  land  and  were  pro- 
ceeding with  the  erection  thereon  of  the 


pumping  station,  which  was  a  low  one- 
storey  buOding  with  a  pumping  engine 
inside,  and  was  partly  below  and  partly 
above  ground.  The  plaintifEs  considered 
that  the  erection  of  the  pumping  statioD 
would  very  seriously  damage  the  adjoin- 
ing land,  which  was  now  coming  into  the 
market  for  building  purposes,  and  that  it 
would  otherwise  be  detrimental  to  them, 
and  they  brought  this  action  to  restrain 
the  defendant  council  from  going  on  with 
the  pumping  station,  which  was  in  an 
advanced  stage  of  construction. 

According  to  the  defendant  ooondrs 
contention,  the  pumping  station  was  not 
intended  or  adapted  to  be  used  for  receiv- 
ing, storing,  disinfecting,  distributing,  or 
otherwise  disposing  of  the  sewage  witiiin 
section  27  of  the  Public  Health  Act, 
1875,^  but  was  essentially  a  part  of  the 

(O  The  material  sections  of  the  Public 
Health  Act,  1875,  are : 

Section  4:  ***  Sewer'  iodades  seweis  and 
drains  of  every  description,  except  drains  to  whi'*J) 
the  word  *  drain '  interpreted  as  aforesaidapplias 
and  except  drains  vested  in  or  under  the  con- 
trol of  any  aathority  having  the  numagement 
of  roods  and  not  being  a  local  aathority  under 
this  Act." 

Section  15:  "Every  local  authority  Bhail 
keep  in  repair  all  sewers  belonging  to  them, 
and  shall  cause  to  be  made  such  sewers  as  may 
be  necessary  for  effectually  draining  their  dis- 
trict for  the  purposes  of  this  Act" 

SeotioQ  16:  "Any  local  authority  may  carry 
any  sewer  through  across  or  under  any  tompike 
road,  or  any  street  or  place  laid  oat  as  or 
intended  for  a  street,  or  under  any  oellar  or 
vault  which  may  be  under  the  pavement  or 
carriage-way  of  any  street,  and,  after  giw 
reasonable  notice  in  writing  to  the  owner  or 
occupier  (if  on  the  report  of  the  snrroyor  it 
appears  necessary),  into  through  or  under  any 
lands  whatsoever  within  their  district  They 
may  also  (subject  to  the  provisions  of  this  Act 
relating  to  sewage  works  without  the  district 
of  the  local  authority)  exeroise  all  or  any  of 
the  powers  given  by  this  section  without  their 
district  for  the  purpose  of  outfall  or  distiibuuoQ 
of  sewage." 

Section  27 :  "  For  the  purpose  of  receiring 
storing  disinfecting  distributing  or  otherwise 
disposing  of  sewage  any  local  authority  ma\— 
(1)  construct  any  works  within  their  district, 
or  (subject  to  the  provisions  of  this  Act  as  to 
sewage  works  without  the  district  of  the  local 
authority)  without  their  district;  and  (2)  con- 
tract for  the  use  of  purchase  or  take  on  lease 
any  land  buildings  engines  materials  or  appa- 
ratus either  within  or  without  their  district; 
....  Provided  that  no  nuisance  be  created  w 
the  exercise  of  any  of  the  powers  given  by  wu» 
section." 
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sewerage  system  of  the  district,  and  with- 
out such  pumpiDg  station  it  would  he 
impossible  for  the  present  system  of 
sewerage  to  deliver  the  Eastcote  sewage. 
There  was  some  evidence  that  the  high- 
way authorities  had  used  the  roadside 
wastes,  including  the  land  in  question, 
for  depositing  stones  and  gravel  for  the 
purpose  of  repairing  the  highway. 

Norton^  K,C,^  and  R,  J,  Parker^  for 
the  plaintiffs. — ^The  land  in  question  is 
either  waste  and  belongs  to  King's 
College  as  lords  of  the  manor,  or  it  is 
land  adjoining  indosures  near  a  highway 
and  belongs  to  the  owners  of  the  in- 
dosures, subject  to  such  rights  of  way  as 
the  public  may  have  over  it.  It  is  private 
property  and  not  a  highway.  The  mere 
placing  of  road  materials  and  road 
scrapings  on  waste  land  has  been  held 
not  to  be  sufficient  evidence  of  dedication 
to  the  highway — Belmore  (Countess)  v. 
Kent  County  Council  [1901].'* 

The  sections  of  the  Public  Health  Act, 
1875,  under  which  the  defendants  are 
acting  are  sections  15  and  16.^  Section  4 
defines  a  **  sewer." 

The  defendants  gave  no  notice  what- 
ever, and  they  are  dealing  with  the  land 
as  if  it  were  a  street. 

A  sewer  need  not  be  actually  under- 
ground, but  may  be  level  with  the  ground 
— Roderick  v.  Aston  Local  Board  [1877].' 
In  Swanston  v.  Twickenham  Local  Board 
[1879]  ^  it  was  held  that  a  manhole  was 
part  of  a  sewer  which  the  local  authority 
had  a  right  to  make  in  a  street.  This, 
however,  is  an  actual  building  and  erec- 
tion for  a  pumping  station. 

In  Curtis  v.  Kesteven  County  Council 
[lS9u]  '  it  was  held  that  the  strips  of  grass 
bordering  a  main  road  were  roadside 
wastes  within  section  11,  sub- section  1 
of  the  Local  Government  Act,  1888 
(51  &  62  Vict.  c.  41),  but  that  the  herb- 
age on  such  strips  belonged  to  the  fron- 
tagers and  not  to  the  county  council. 
There  it  was  admitted  that  the  public 
had  a  right  of  way  over  the  piece  of 
waste,  but  there  is  do  such  admission 
here.    The  county  council  there  let  the 

(2)  Ante,  p.  501 ;  [1901]  1  Ch.  873. 

(3)  46  L.  J.  Ch.  802 ;  6  Ch.  D.  828. 

(4)  48  L.  J.  Ch.  623 ;  11  Ch.  D.  838. 
(6)  60  L.  J.  Ch.  103;  46  Ch.  D.  504. 


herbage  for  the  purpose  of  pasture,  and 
an  injunction  was  granted  against  them 
on  the  ground  that  it  was  not  theirs 
at  all,  and  that  if  it  was  vested  in  them 
it  was  merely  for  the  purpose  of  the  high- 
way authority. 

The  work  in  question  is  not  such  a 
work  as  under  section  16  of  the  Public 
Health  Act,  1875,^  the  defendants  have 
power  to  proceed  with  without  buying  the 
land. 

In  Roderick  v.  Aston  Local  Board* 
Sir  G.  Jessel  held  that  the  words  '*  into 
through  or  under  "  in  section  16  did  not 
mean  necessarily  that  it  must  be  below 
the  level  of  the  ground. 

If  the  defendants  desire  to  erect  this 
engine  house  they  must  buy  the  land — 
Svxinston  v.  Twickenham  Local  Board,^ 

This  is  a  disposal  of  sewage  within 
section  27  of  the  Act  of  1875.^ 

The  plaintifi's  are  entitled  to  an  in- 
junction. 

LeveU^  KC,  and  S,  G,  Lushington^ 
for  the  defendant  council. — The  owner- 
ship of  the  land  in  question  has  not  been 
proved,  the  onus  being  on  the  plaintiffs 
to  shew  that  it  is  waste  of  the  manor. 
The  real  question  is.  Assuming  it  to  be  a 
high  road,  are  the  defendants  within  sec- 
tion 16  or  section  27  *  1 

There  is  no  definition  of  '*  works "  in 
the  Act.  Section  27  has  no  application  ;  it 
deals  with  the  disposal  of  sewage,  and  the 
work  in  question  is  not  a  work  of  dis- 
posal, but  is  part  of  a  sewer  and  comes 
under  section  16. 

In  Swanston  v.  Twickenham  Local 
BoofTfi  ^  the  Court  of  Appeal  held  that 
the  word  ''sewer"  in  section  45  of  the 
Public  Health  Act,  1848  (11  &  12  Vict, 
c.  63),  which  corresponds  with  section  16 
of  the  Act  of  1875,  included  not  only 
what  was  literally  the  sewer  for  the 
carriage  of  sewage,  but  also  any  means  of 
access  or  other  works  used  solely  for  the 
purposes  of  the  sewer  to  assist  in  the  dis- 
tribution and  conveyance  of  the  sewage 
through  the  district.  The  pumping 
fetation  here  is  only  an  adjunct  to  the 
sewer  and  is  used  for  no  other  purpose ; 
it  is  in  law  part  of  the  sewer  itself  and 
need  not  be  underground,  and  is  there- 
fore within  the  decision  in  Swanston  v. 
Twickenham  Local  Board,^ 

The    words    "  carry    any    sewer "  in 
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section  16  admittedly  do  not  seem  large 
enough  prima  facie  to  include  a  pumping 
station,  but  the  definition  of  '*  sewer  "  in 
the  Act  is  obviously  not  an  exclusive  one. 
The  word  "sewer"  in  section  16  includes 
the  whole  carrying  apparatus  from  the 
point  of  reception  to  the  point  of  outfall. 

In  Poplar  District  Board  of  Works  v. 
Knight  [1858]  ^  a  wall  which  ran  along  a 
marsh,  and  had  sewer  pipes  laid  through 
to  carry  off  the  sewage,  was  held  to  be  a 
sewer.  Lord  Campbell  there  said  that  a 
"  sewer  "  in  its  general  sense  might  mean 
the  whole  apparatus,  and  in  its  specific 
sense  a  drain  as  part  of  that  apparatus. 
The  pumping  station  in  the  present  case 
is  a  mechanical  apparatus  for  forcing  the 
sewage  up  from  one  level  to  another,  and 
so  to  the  point  of  outfall,  and  is  as  much 
a  part  of  the  sewer  as  the  pipe  itself. 

Section  27  and  the  other  sections  up 
to  and  including  section  31  which  are 
comprised  under  the  head  of  "  Disposal 
of  Sewage,''  all  deal  with  the  ultimate 
disposal  of  sewage  at  the  outfall  site  and 
not  with  the  carrying  of  it  from  one  part 
of  the  district  to  another.  The  sanitary 
authority  have  a  discretion  as  to  whether 
they  will  carry  their  sewer  across  the 
street  above  ground  or  underground. 

[Btrne,  J. — They  must  not  carry  it 
through  other  people's  land  without  first 
giving  notice.] 

In  Hutchings  v.  Seaford  Urban  Council 
[1898]  ^  notice  was  not  given,  and  yet  an 
injunction  was  refused,  inasmuch  as  the 
Court  considered  that  the  question  was 
one  of  money. 

[Byrne,  J. — In  that  case  notice  was 
given,  but  there  were  some  alleged  de- 
fects in  the  notice,  and  the  defects,  if  any, 
in  the  notice,  and  in  the  report  of  the 
surveyor,  could  be  remedied  in  a  very 
short  time.  The  question  was  what  was 
a  reasonable  notice] 

The  question  here  is  merely  one  of  the 
amount  of  compensation.  If  the  plaintiffs' 
land  is  injured  under  section  15  of  the 
Act  of  1875  they  will  get  compensation 
by  an  assessment  under  section  308  of  the 
Act ;  and  if  the  defendants  are  obliged  to 
purchase  the  land  under  the  Lands 
Clauses  Act  the   plaintiffs  will  get  com- 

(6)  28  L.  J.  M.C.  37,  40 ;  B.  B.  &  B.  408,  429. 

(7)  43  Sol.  J.  41. 


pensation,  but  the  defendants  ynil  be 
put  to  great  expense  and  there  will  be 
much  delay,  as  there  will  have  to  be 
an  enquiry  by  the  Local  Crovermnent 
Board  before  the  loan  neoessaiy  for  the 
purchase  of  the  land  can  be  obtained. 
Under  these  circumstances  the  question 
ought  to  be  treated  as  a  similar  qaestioiL 
was  in  Roderick  v.  Aston  Local  Boatrd^ 
and  an  injunction  ought  not  to  be 
granted. 

Btrne,  J. — This  is  an  action  brought  by 
King's  College,  Cambridge,  and  Mr.  Beane, 
as  plaintiff's,  against  the  Uxbridge  Rural 
District  Council,  and  what  is  sought  for  is 
an  injunction  to  restrain  the  defendants 
from  making  use  of  a  certain  piece  of  land 
for  the  purposes  of  building  an  engine 
house  and  engine  and  pumping  apparatus 
with  the  object  of  lifting  the  drainage 
and  sewage  matter  from  one  portion  <^  a 
sewer  to  another  portion.  The  piece  of 
land  in  question,  I  think,  upon  the  evi- 
dence as  it  at  present  stands,  belongs, 
prima  facie^  either  to  the  lords  of  the 
manor  or  to  the  adjoining  owner.  They  are 
both  plaintiffs,  and  I  think  that  prima  facie 
a  good  title  has  been  shewn  to  the  land. 
Really  the  only  evidence  I  have  heard  the 
other  way  was  that  one  surveyor  says  that 
it  has  occasionally  been  used  for  putting 
some  stones  upon  it.  That  being  so,  the 
question  arises  whether  the  defendants 
have  any  right,  for  the  purpose  of  erecting 
this  tenement  with  the  engine  therein 
and  other  works,  without  notice  to  go  on 
the  land  and  proceed  to  do  the  work.  I 
do  not  think  they  have.  The  question 
appears  to  turn  upon  whether  the  work 
they  are  doing  comes  within  section  16 
or  section  27  of  the  Public  Health  Act, 
1875.  [His  Lordship  read  section  16, 
and  continued :]  Now  no  notice  has 
been  given  in  this  case,  and  I  do  not 
think  that  under  section  16  the  local 
authority  has  any  right  to  carry  any 
sewer  under  private  property  without 
first  giving  the  reasonable  notice  provided 
for  in  that  section.  But  is  this  piece  of 
work  in  itself  a  "  sewer,"  or  does  it  come 
within  the  description  which  I  find  in 
section  27  9  It  is  there  provided  that  for 
the  purpose  of  receiving,  storing,  disin- 
fecting, distributing,  or  otherwise  cSsposing 
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of  sewage,  '*  any  local  authority  may  con- 
struct any  works  within  their  district,  or 
{subject  to  the  provisions  of  this  Act  as  to 
sewage  works  without  the  district  of  the 
local  authority)  without  their  district"; 
And  then  it  provides  that  they  may  '^  con- 
tract for  the  use  of  purchase  or  take  or 
Jease  any  land  buildings  engines  materials 
or  apparatus  either  within  or  without 
their  district,"  and  certain  other  powers 
are  given,  **  Provided  that  no  nuisance  be 
oreated  in  the  exercise  of  any  of  the  powers 
^iven  by  this  section."  I  have  heard  an 
argument  on  the  construction  of  section 
27,  that  this  work  cannot  be  con- 
sidered to  be  for  the  purpose  of  receiving 
or  (following  the  other  words)  ^'  storing 
-disinfecting  distributing  or  otherwise  dis- 
posing of  sewage,"  within  the  meaning  of 
the  section ;  but  it  appears  to  me  that,  if 
provision  is  made  outside  the  structure  of 
what  is  ordinarily  known  as  a  sewer  or 
^rain  for  the  purpose  of  taking  in  the 
sewage  matter  which  is  conveyed  down  to 
the  place  and  of  removing  it  into  another 
portion  of  the  sewer,  that  is  receiving  the 
sewage.  I  think  that,  even  if  that  be  wrong, 
the  words  *' otherwise  disposing  of  sewage  " 
are  ample  to  cover  such  a  work  as  this, 
because  it  is  for  the  purpose  of  taking  the 
sewage  from  one  place  to  another.  What 
for  1  For  disposing  of  it,  and  for  no  other 
purpose.  Therefore  I  think  that  the 
words  of  section  27  do  apply  to  the  case 
of  a  work  such  as  the  present,  and  I  do 
not  think  that  the  words  in  section  16 
about  carrying  a  sewer  through,  across,  or 
under  any  turnpike  road,  and  bo  on,  are 
meant  to  apply  to  such  large  inde- 
pendent outside  structures  and  works 
as  are  referred  to  in  the  present  case. 
It  is  quite  true  that  a  manhole,  a  very 
large  manhole,  and  a  manhole  meant 
to  afford  a  side  access  to  a  sewer  thirty 
feet  deep  with  a  great  deal  of  brickwork 
underground,  and  covered  over  by  an  iron 
trap,  has  been  held  under  another  Act  of 
Parliament  to  be  part  of  the  sewer,  and  I 
am  not  at  all  prepared  to  say,  if  this  had 
been  confined  altogether  to  a  method  of 
access  to  the  drain  underground,  on  the 
oonstruction  of  this  section,  it  would  not  be 
•exactly  the  same  thing,  and  it  would  be 
part  of  a  sewer ;  but  i  do  think  it  would 
be  a  great  stretch  of  language  to  say  that 


a  large  independent  building  outside  and 
over  the  surface  or  partly  over  the  surfiice 
and  partly  underneath,  meant  to  be  used 
as  an  engine  house  and  works,  ^is  part  of 
a  sewer. 

I  think,  therefore,  that  this  is  a  case  in 
which  an  injunction  ought  to  be  granted, 
restraining  the  defendant  council  from 
entering  upon  or  taking  the  strip  of  land 
otherwise  than  in  accordance  with  their 
statutory  powers  not  being  powers  under 
section  16  of  the  Act. 


Solicitors— Withers  &  Withers,  for  plaintiffs ; 
Woodbridge  &  Sons,  for  defendant  council. 

IReported  hy  TF.  A,  G.  Woods,  Etq. 
HarrUter-at-Laiv, 


^^^mj? '  ^'    \  ^^^^  WESTERN   RAILWAY 
^    ,,,,.*   «.rv    V  v.    BLADES. 

July  11, 12,20.) 

Railway — Compidsory  Taking  of  Land 
— **  Minerals  " — Clay-^Railwaya  Clauses 
Act,  1845  (8  Vict.  c.  20),  s.  11. 

Clay  is  not  a  *^ mineral"  toithin  the 
meaning  of  section  11  of  the  Railways 
ClaiLses  Act,  1845,  if  it  is,  tubstantiaUy, 
"the  land"  itself  Whether  it  is  or  not 
depends  on  the  circwmstances  of  each 
particular  case. 

Land  was  taken  by  a  railway  com- 
pany under  statutory  powers.  The 
strata  were  a  thin  top  layer  of  a  few  inches 
only  of  ordinary  surface  soil,  and  merchant- 
able clay,  to  a  depth  of  severed  hundred  feet, 
btlow : — Held,  that  the  clay  was  not*  a 
•*  mineral "  excepted  out  of  the  conveyance 
to  the  railioay  company  under  section  11  of 
the  Railways  Clauses  Act,  1845. 

Glasgow  Corporation  v.  Farie  (58  L.  J. 
P.C.  33  ;  13  App.  Gas.  Qbl)foUowed. 

By  a  deed  of  conveyance  dated 
August  26,  1852,  certain  persons,  who 
were  the  predecessors  in  title  of  the 
defendants,  conveyed  to  the  Biriningham, 
Dudley,  and  Wolverhampton  Railway  Co. 
(which  was  incorporated  by  a  special  Act 
of  1846  mcorpoi-ating  the  Railways  Clauses 
Act,  1845),  being  the  predecessors  in  title 
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of  the  plaintiff  oompaDj,  six  acres  of  land, 
part  of  Swan  Farm,  in  the  parish  of  West 
Bromwich,  purchased  by  the  railway  com- 
pany under  its  compalsory  powers  for  the 
consideration  of  5,500/.  This  sum  in- 
cluded compensation  for  the  cost  of  sink- 
ing a  new  coal  pit  and  the  cost  of  a  new 
engine  and  plant  for  working  certain 
un wrought  mines  of  the  grantors.  There 
was  no  mention  of  any  mines  or  minerals 
underlying  the  lands  purchased  as  being 
expressly  included  in  the  conveyance. 

The  land  purchased  lay  within  the 
district  of  the  South  Staffordshire  blue 
brick  clays,  and  at  the  place  to  which  the 
issue  in  this  action  applied  the  strata  were, 
according  to  the  evidence,  as  follows : 
Upon  the  top  was  a  layer  of  vegetable  or 
windblown  deposit,  made  up  of  decomposed 
vegetable  matter  or  ordinary  surface-soil, 
of  a  depth  varying  from  nothing  to  about 
two  feet.  Immediately  below  that  came 
the  South  Staffordshire  clay.  The  up- 
most five  feet  or  thereabouts  of  that  clay 
had  become  partially  decomposed  by  ex- 
posure to  weather^  percolation  of  water, 
and  the  like,  and  was  what  was  called 
"  weathered."  Below  began  the  un- 
weathered  or  virgin  South  Staffordshire 
blue  brick  clay.  Subject  to  some  trifling 
strata  of  sandstone  lying  within  it,  this 
clay  extended  to  a  considerable  depth,  it 
might  be  three  hundred  feet  or  four  hundred 
feetormore.  The  top  five  feet  of  weathered 
day  was  good  for  making  ordinary  red 
brick,  but  it  would  not  without  admixture 
make  Staffordshire  blue  brick.  In  work- 
ing it  was,  in  fact,  ground  up  and  mixed 
with  the  virgin  clay  of  the  lower  stratum, 
and  from  the  mixture  Staffordshire  blue 
brick  was  made. 

In  1897  the  defendants  had  become 
entitled  to  the  lands  adjoining  the  part  of 
Swan  Farm  purchased  by  the  railway 
company  and  the  minerals  lying  under  it, 
and  on  August  11,  1897,  they  served  on 
the  plaintiffs  a  proper  notice  under  sec- 
tion 78  of  the  Railways  Clauses  Act,  1845,^ 

(1)  The  Railways  Clanses  Act«  ]845,  s.  77, 
enacts :  ** The compaDy  shall  not  be  entitled  to  any 
mines  of  coal,  ironstone,  slate,  or  other  minerals, 
under  any  land  purchased  by  them,  except  only 
BQch  parts  thereof  as  shall  be  necessary  to  he 
dug  or  carried  away  or  used  in  the  constraction 
of  the  works,  unless  the  same  shall  have  been 
expressly  purchased ;   and    all    such    mines 


of  their  intention  to  work  the  minenls:. 
The  plaintiffs  did  not  within  thirty  days. 
state  their  willingness  to  make  oompensa- 
tion,  and  thereupon  the  defendants  stated 
their  intention  to  work  the  day  by  open 
workings  (which  was  a  proper  mode  of 
working),  though  in  so  doing  they  would 
destroy  the  surfiu)e. 

The  plaintiffs  thereupon  oommcnoedr 
this  action  for  an  injunction  to  restrain 
the  defendants  from  working  so  as  to  let^ 
down  or  injure  the  railway  and  from« 
entering  on  and  excavating  the  plaintiffii*^ 
land. 

Nwille,  K.C.,  AsquUh,  K.C.,  and  R.  J^ 
Parker^  for  the  plaintiffs.— This  day  whicb 
the  defendants  are  proposing  to  work  i» 
not  a  mineral  within  the  meaning  of  sec- 
tion 77  of  the  Act  of  1845,  and,  accord- 
ingly, it  was  not  excepted  firom  the  con- 
veyance to  the  railway  company  in  1852L 
The  railway  company  purchased  it  with- 
out any  express  mention.  The  case  is 
governed  by  Glasgow  Ccrporation  v.  Farier 
[isss],*  where  the  House  of  Lords  dedded 
that  surface  clays  are  not  minerals  within 
the  meaning  of  this  Act.  That  decisiooi 
is  unaffected  by  Midland  Railway  v.  Rob- 
inson [1SS9],'  where  the  point  was  whether 

excepting  as  aforesaid,  shall  be  deemed  to  be^ 
excepted  out  of  the  conveyance  of  such  lands, 
unless  they  shall  have  been  expressly  named 
therein  and  conveyed  thereby." 

Section  78 :  "If  the  owner,  lessee, or  oocapier 
of  any  mines  or  minerals  l>ing  under  the  nil* 
way,  or  any  of  the  works  connected  therewith^ 
or  within  the  prescribed  distance,  or,  where  no 
distance  bhall  be  prescribed,  forty  yards,  there- 
from, be  desirous  of  working  the  same,  such 
owner,  lessee,  or  occupier  shall  give  to  the 
company  notice  in  writing  of  his  intentioa  so* 
to  do  thirty  days  before  the  commencement  of 
working  ;  and  upon  the  receipt  of  such  notioe 
it  shall  be  lawful  for  the  company  to  cause  sucb 
mines  to  be  inspected  by  any  person  appointed 
by  them  for  the  purpose ;  and  if  it  appear  to- 
the  company  that  the  workins:  of  such  mines  or 
minerals  is  likely  to  damage  the  works  of  tbe- 
railway,  and  if  the  company  be  willing  to  make 
compensation  for  such  mines  or  any  part  thereof 
to  such  owner,  lessee,  or  occupier  thereof,  theD- 
he  shall  not  work  or  get  the  same;  and  if  the 
company,  and  such  owner,  lessee,  or  occofHer,. 
do  not  agree  as  to  the  amount  of  such  compoisa- 
tion.  The  same  shall  be  settled  as  in  other  < 
of  disputed  compensation." 

(2)  58  L.  J  P.O.  33  ;  IS  App.Cas.  66T. 

(3)  59  L.  J.  Ch.  412;  16  App.  Gas.  19. 
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surface  workings  could  be  '^  mines/'  not 
what  constituted  ''minerals."  Midland 
RaHfray  v.  Haunchwood  Brick  and  Tile 
Co.  [lS82]/  in  which  Kaj,  J.,  held  that  a 
bed  of  clay  on  which  a  railway  had  been 
made  was  a  "  mine  of  a  mineral,"  was 
prior  to  the  decision  in  Glcugaw  Corpwck- 
turn  V.  FarteJ^  The  inference  from  the 
deed  itself,  in  1852,  speaking  of  unworked 
mines,  meaning  coal,  is  that  the  clay  was  not 
understood  to  be  a  "  mine  "  or  "  mineral." 
The  price  paid  for  the  land  shews  that 
clay  was  not,  at  that  period,  regarded  as 
a  "  mineral,"  to  be  excluded  from  the  con- 
veyance ;  if  it  had  been,  the  price  would 
be  utterly  preposterous.  The  railway 
company  paid  for  the  clay  as  well  as  the 
top  surface  of  vegetable  mould.  The 
plaintiffs  are  entitled  to  an  injunction. 

Warmington,  JT.C.,  and  J,  W.  Hchnet^ 
for  the  defendants. — ^The  question  is  whe- 
ther the  clay  which  we  propose  to  work  is 
or  is  not  included  in  the  conveyance  to 
the  plaintiffs'  predecessors — in  other  words, 
whether  it  is  or  is  not  a  mine  of  a  mineral 
within  the  meaning  of  the  statute.    The 

Plaintiffs  rely  on  Glasgow  Ccrponxtion  v. 
^rie.'^  But  that  was  a  Scotch  case,  and 
has  never  been  re^rded  as  an  authority 
on  the  English  statute,  and  does  not  bind 
the  Court  in  this  case.  It  was  a  water- 
works, not  a  railway  case.  This  Court  is 
not  entitled  to  interpret  it  except  so  far 
as  to  accept  what  may  have  been  said  in 
interpretation  of  it  by  the  Court  of  Ap- 
peal. In  Errington  v.  Metropolitan  Dis- 
trict RaUvoay  [i882]  ^  clay  lying  near  the 
surface  was  considered  by  Sir  G.  Jessel  to 
be  a  mineral  within  the  meaning  of  the 
Act.  Clay  may  be  a  "  mineral,"  and 
valuable  clay,  which  has  a  commercial 
value  in  itself,  must  be  a  '*  mineral " — see 
per  Fry,  J.,  in  Lttoaemore  v.  Tiverton  and 
North  Devon  Railway  [I882].®  If  the 
thing  which  it  is  proposed  to  work,  whe- 
ther it  is  underground  or  on  the  surface, 
has  a  value  of  its  own  independently  of 
its  being  a  constituent  part  of  the  earth 
generally,  it  is  a  mine  or  mineral  within 
the  statute — Midland  Railway  v.  Haunch- 
wood Brick  and  Tile  Co.,^  Midland  Rail- 
way  V.  MHea  [iss^y  and  Jersey  {Earl)  v. 

(4)  61  L.  J.  Ch.  778  ;  20  Ch.  D.  562. 

(5)  61  L.  J.  Ch.  305;  19  Ch.  D.  559. 

(6)  61  L.  J.  Ch.  570 ;  22  Ch.  D.  26. 

(7)  66  L.  J.  Ch.  745  ;  33  Ch.  D.  632. 
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Neath  Union  [l889].^  ffext  v.  Gill  [lS72]  » 
has  been  accepted  as  the  law,  and  with 
the  exception  of  Glasgow  Corporation  v. 
Farie^  there  is  no  authority  which  throws 
doubt  upon,  while  there  is  a  series  of 
authorities  in  support  of,  the  proposition 
that  clay,  at  any  rate  merchantable  clay, 
is  a  '*  mineral " — Errington  v.  Metropolitan 
District  Railicay,^  Midland  Railway  v. 
Robinson^^  Ruakiin  Brick  Co.  v.  Great 
Western  Railway  [iBO^y^  and  Johnstone  v. 
Crompton  &  Co,  [I899p>  The  plaintiffs' 
case  therefore  fails. 

Neville  K,C.^  in  reply. — Glasgow  Cor- 
poration V.  Farie  *  says  that  the  meaning 
of  '^  mines "  and  "  minerals  "  in  cases  of 
grant  does  not  assist  as  to  the  meaning 
in  the  Act.  The  key  is  found  in  Jersey 
{Earl)  V.  NecUh  Union,^  where  it  is  pointed 
out  that  prima  facie  '*  mines  of  minerals  " 
mean  everything  except  the  decomposed 
vegetable  matter  forming  the  top  surface-^ . 
according  to  Hext  v.  Gilly^  but  that  this 
primary  meaning  must  yield  to  the  par- 
ticular circumstances  of  the  case.  The 
cases  relied  on  by  the  defendants  are  con- 
tractual cases  and  not  statutable  cases. 
Glasgow  CorponUion  v.  Farie^  was  a 
case  dependent  purely  on  the  statute,  not 
on  some  supposed  contractual  relation  out- 
side. Hext  V.  Gm^  still  stands  for  cases  to 
which  it  is  applicable.  Glasgow  Corpora- 
tion  V.  Farie  ^  was  a  decision  on  an  Act 
(the  Waterworks  Clauses  Act,  1847)  which 
applied  to  England  as  well  as  Scotland. 
It  is  a  binding  authority  on  all  the  Courts 
at  the  present  time.  To  sum  up — there 
is  a  series  of  cases  shewing  what  *'  minerals  " 
means  in  its  unrestricted  sense ;  then  there 
is  a  series  shewing  that  for  a  time  xko^ 
difference  was  made  between  contractual 
and  statutable  cases ;  then  Glasgow  Cor- 
poration V.  Farie  ^  shewed  this  to  be 
wrong  and  established  a  limitation.  The 
defendants  fail  to  shew  that  the  present 
case  differs  from  that  case. 

Cur.  adv.  vuU, 

BuGKLET,  J. — The  decision  in  this  case 
affects  interestsof  &r-reaching  importance. 
It  involves  or  may  involve  the  determina- 
tion, as  between  the  raUway  companies  of 

(8)  68  L.  J.  Q.B.  573 ;  22  Q.B.  D.  665. 

(9)  41  L.  J.  Ch.  761 ;  L.  R.  7  Ch.  699. 

(10)  62  L.  J.  Ch.  483 ;  [1893]  1  Ch.  427. 

(11)  68  L.  J.  Ch.  669;  [1899]  2  Ch.  190. 
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this  country  and  the  landowners  from 
whom  they  purchased  the  soil  on  which 
their  lines  are  laid,  of  the  question 
whether  the  clays  which  in  many  cases 
constitute,  or  more  or  less  closely  under- 
lie, the  soil  have  passed  to  the  companies 
by  the  conveyance  of  the  land,  or  are,  by 
virtue  of  sdction  77  of  the  Railways 
Clauses  Act,  1845,^  excepted.  If  they  are 
excepted  the  landowner  is  entitled  to  get 
them,  even  by  surface  workings  and 
destruction  of  the  surface,  unless  the 
company,  upon  notice  given,  elect  to  pur- 
chase. In  substance,  therefore,  the  ques- 
tion is  whether  the  value  of  these  clays, 
or  many  of  these  clays  (and  it  must  be 
many  millions  sterling),  belongs  to  the 
companies  or  to  the  vendors  of  the  lands 
to  them.  Section  77  of  the  Act  of  1845  ^ 
excepts  from  conveyances  of  lands  made 
under  a  statutory  purchase  *^  mines  of 
coal,  ironstone,  slate,  or  other  minerals." 
The  question  I  have  to  determine  is 
whether  the  clay  in  the  present  case  is  a 
*^  mineral."  If  it  be,  then  an  open  work- 
ing of  that  "  mineral  "  from  the  surface, 
according  to  the  usual  manner  of  working 
in  the  district,  is  a  *^  mine  of  a  mineral " 
— Midland  Railway  v.  Rohinaon? 

A  purchaser  of  the  surfieu^  is  by  the 
common  law  entitled  to  support  from  the 
subjacent  and  adjacent  strata.  But,  in 
oases  falling  within  the  faseiculus  of 
clauses  of  the  Act  of  1845,  commencing 
with  section  77,  the  statute  has  created  a 
specific  law,  and  by  that  alone  are  the 
rights  of  the  purchasing  company  and  the 
owner  of  the  "  minerals"  regulated — Great 
Western  Railway  v.  BenneU  [l867].*^  It 
was  decided  in  that  case"  that  the  common- 
law  principle  which  would  have  prevented 
an  owner  who  had  sold  his  surface  land  to 
a  railway  company  from  defeating  his 
^rant  by  withdrawing  support  from  the 
tiurfdce  land  so  used,  did  not  apply  to  a 
state  of  thiogs  created  by  the  statute  in 
which  the  statute  itself  creates  the  distinc- 
tion between  the  surface- owner  and  the 
mine-owner,  and  gives  power  to  the  mine- 
owner  to  work  his  minerals  unless  the 
railway  company  purchases  or  gives  com- 
pensation to  the  mine- owner  for  leaving 
his  mines  unworked,"  ptr  Lord  Halsbury, 
L.C.,  in  the  recent  case  of  Glasgow  Cor- 

(12)  36  L.  J.  Q.B.  183;  L.  B.  2  H.L.  27. 


porcUion  v.  Farie.^  In  ffext  v.  GiU^ 
Lord  Justice  Mellish  stated  the  result  of 
the  authorities  to  be  that  '*  a  reservation 
of  'minerals'  includes  every  substanoe 
which  can  be  got  from  underneath  the 
surface  of  the  earth  for  the  purpose  of 
profit,  unless  there  is  something  in  the 
context  or  in  the  nature  of  the  transaction 
to  induce  the  Court  to  give  it  a  more 
limited  meaning."  Notwithstanding  what 
was  said  in  the  House  of  Lords  in  Glasgow 
Corporation  v.  Farie,^  to  which  I  shall 
presently  more  particularly  refer,  it  must 
be  taken  as  concluded  before  me  by  Jersey 
(Earl)  V.  Nea^  Union  » that  Hext  v.  6«C  » 
has  not  been  overruled  and,  where  applic- 
able, is  as  binding  on  me  as  before  Glasgow 
Corporation  v.  Farie  ^  was  decided.  The 
real  question  for  my  decision,  I  apprehend, 
is  whether  to  the  transaction  with  which  I 
have  to  deal  the  rule  in  Hext  v.  Gill^  is 
applicable  or  not.  The  task  before  me  is 
limited,  I  think,  to  ascertaining  the  exact 
facte  of  the  case  with  which  I  have  to  deal, 
and  then  endeavouring,  not  so  much  to  con- 
strue section  77  of  the  Act  for  m3rself,  as  to 
understand  and  state  the  true  effect  of  the 
many  decisions  upon  that  section.  They 
are  not  all  of  them  easy  to  reconcile,  and 
the  more  so  in  that  they  include  differ- 
ences of  opinion  upon  cardinal  points  as 
between  the  learned  Lords  and  the  learned 
Judges  of  Appeal  who  have  taken  part  in 
their  decision. 

I  am  unable  to  accede  to  an  argument 
of  the  plaintiffs  that  the  fact  that  the 
deed  of  1852  speaks  of  ''mines"  in  con- 
nection with  coal  assists  me  at  all  in 
determining  whether  in  this  transaction 
clay  is  a ''  mineral "  or  not.  The  fiict  that 
the  word  *'  mines  "  in  the  language  of  the 
deed  includes  coal  does  not  shew  that  it 
excludes  clay.  Neither  can  I  accede  to 
an  argument  of  theirs  that,  for  the  pur^ 
pose  of  ascertaining  what  were  the 
parcels  as  described  in  the  deed,  I  can 
iiave  regard  to  the  fact  that  a  large  sum 
per  acre  (even  allowing  for  compensation 
for  certain  matters)  was  evidently  paid. 
For  the  purpose  of  this  decision  I  must 
regard  the  conveyance  as  being  nothing 
but  a  conveyance  of  six  acres  of  land 
(being  land  such  as  proved  by  the  evi- 
dence) made  under  the  statute,  with  all 
the  consequences  which    ensue  from   a 
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eonvejance  of  that  kind  by  the  operation 
of  section  77.  The  whole  question  is 
whether  this  clay  is  a  ''  mineral,"  and  as 
such  was  by  virtue  of  section  77  excepted 
from  the  conveyance — whether,  in  fact,  it 
now  belongs  to  the  defendants,  or  whether 
it  passed  by  the  conveyance  and  now 
belongs  to  the  plaintiffs. 

After  carefully  considering  all  the 
authorities,  I  have  come  to  the  conclu- 
sion that  the  proposition  which  lies  at 
the  root  of  the  true  solution  of  the 
question  before  me  is  that,  to  a  case  de- 
pendent as  this  is  upon  the  operation  of 
the  statute,  different  considerations  apply 
from  those  which  arise  where  the  rela- 
tions between  the  parties  exist  by  con- 
tract or  grant.  The  difference  lies  in  the 
fact  that,  where  by  grant  land  passes 
from  A  to  B,  reserving  the  minei^s  to 
A,  A  cannot  so  work  the  reserved  mine- 
rals as  to  let  down  the  surface,  for  that 
would  be  to  destroy  that  which  he  has 
granted.  In  such  case,  therefore,  there 
is  no  reason  for  withholding  from  the 
word  ''minerals''  the  widest  possible 
meaning,  because,  however  wide  the 
meaning  may  be,  the  rights  of  B  are  not 
affected,  seeing  that  A  cannot  work  the 
reserved  thing  so  as  to  injure  B.  But  in 
a  case  under  this  statute  that  proposition 
is  not  true,  for  A  can  work  the  excepted 
thing  so  as  to  injure  B,  and  the  whole 
basis  of  Glasgow  Corporation  v.  Farie,^ 
in  arriving  at  the  decision  at  which  the 
House  of  Lords  there  arrived  (without 
overruling — ^as  the  Court  of  Appeal  has 
distinctly  said  their  Lordships  did  not 
overrule — ^the  case  of  Hext  v.  Oill  ^),  seems 
to  me  to  lie  in  that  proposition.  I  find 
that  this  difference  in  the  considerations 
applicable  to  the  two  cases  has  been 
repeatedly  pointed  out  in  the  House  of 
Lords.  Thus  in  Great  Western  Ra/Uway 
V.  Bennettj^^  which  may  be  said  to  be  the 
foundation  of  all  this  branch  of  the  law. 
Lord  Westbury,  after  reading  section  77, 
says  :  "  In  the  face  of  these  words  there 
is  no  room  for  the  ordinary  implication 
which  applies  to  a  common  grant,  namely, 
that  it  extends  by  implication  to  all  that, 
though  not  named,  which  is  necessary  for 
the  support  or  enjoyment  of  the  thing 
granted/'  Lord  Watson,  in  Glasgow 
Corporation     v.     FaHe^'^     speaking     of 


Menzies  v.  Breadalbane  {Earl)  [1822],^'. 
which  was  a  case  of  contract,  says : 
*^  Irrespective  of  other  considerations 
which  differentiate  that  case  from  the 
present,  there  is  little  analogy  between  a 
reservation  of  minerals  coupled  with  an 
obligation  to  support  the  surface,  and  a 
reservation  not  only  of  the  minerals,  but 
of  the  right  to  work  them  without  giving 
support."  In  the  same  case  Lord  Her- 
schell,  after  pointing  to  similar  consider- 
ations, says :  "  In  this  respect  the  case 
differs  from  an  ordinary  reservation  in 
a  deed  unaffected  by  statutory  provi- 
sions." Lord  Herschell  again,  in  Mid- 
land Railfjoay  v.  Robinsony^  says :  **  I 
doubt  whether  much  assistance  is  to  be 
obtained  from  the  cases  in  which  a  con- 
struction has  been  put  upon  that  word " 
(mines)  "  in  instruments  embodying 
merely  agreements  between  the  parties 
to  them,  unaffected  by  any  statutory 
enactment.  In  such  agreements,  in  the 
absence  of  a  distinct  indication  of  the 
contrary  intention,  it  is  always  to  be 
assumed  that  the  reserved  mines  are  only 
to  be  worked  in  such  a  manner  as  is  con- 
sistent with  the  surface  remainiog  un- 
disturbed. And  if  this  be  true  of  mine- 
rals lying  deep  below  the  surface,  it  would 
be  obviously  out  of  the  question  to  permit 
it  to  be  disturbed  by  winning  minerals 
which  can  only  be  wrought  by  surCace 
operations.  But  in  the  case  of  mines 
reserved  under  section  77  of  the  Railways 
Glauses  Act  the  case  is  different.  It  is 
clear  that  the  mines  reserved,  if  not  pur- 
chased by  the  company,  may  be  so  worked 
as  to  interfere  with  the  surface,  the  only 
limitation  being  that  the  working  must 
be  according  to  the  usual  manner  of 
working  such  mines  in  the  district  where 
the  same  are  situate." 

It  will  occur  to  every  one  that  an  argu- 
ment might  be  advanced  to  the  contrary 
of  this  of  the  following  nature.  In  more 
than  one  of  the  cases  the  reasoning  is 
adopted  by  the  Judges  that  the  word 
"  mines  "  in  section  77  may  very  properly 
have  attributed  to  it  the  widest  possible 
meaning,  because  the  railway  companies 
are  not  necessarily  injured,  seeing  that 
they  can  protect  themselves  by  purchas- 
ing— see,  for  example.  Midland  Railway 

(13)  1  Shaw  App.  226 ;  4  R.  R.  (So.)  60. 
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V.  Eaunehwood  Brick  and  Tile  Oo.^  and 
Midland  Railway  v.  Robinmm,*  A  similar 
argument  might  be  employed  to  shew 
that  "minerals"  might,  without  injury 
to  the  railway  companies,  receive  the 
widest  possible  meaning  for  the  like  reason. 
But,  though  I  have  looked  diligently  to 
see  whether  any  of  the  learned  Lords  who 
have  dealt  with  this  matter  have  accepted 
this  argument,  I  cannot  find  that  they 
have.  On  the  contrary,  from  the  passages 
which  I  have  quoted,  I  am  satisfied  that 
the  decisions  include  this  as  a  proposition 
upon  which  I  am  entitled  and  b^und  to 
act,  and  which  I  think  explains  Glasgow 
Corporation  v.  Farie  ^  consistently  with 
all  the  other  cases — namely,  that  you  are 
not  to  apply  to  a  case  where  there  is  no 
riffht  to  support  under  the  Act  the  con- 
siderations which  you  are  to  apply  where 
there  is  a  right  to  support  because  the 
rights  lie  in  contract. 

The  authority  up<tn  which  the  plaintiffs 
mainly  rely,  and  which,  in  my  judgment, 
governs  the  present  cahc,  is  the  decision 
of  the  House  of  Lords  in  Glasgow  Corpo- 
ration V.  Farie.^  The  defendants  argued 
that  the  facts  stated  in  the  report  from  - 
the  pleadings,  and  the  fact  that  the  pur- 
chasers there  were  a  waterworks  company, 
to  whom  from  the  nature  of  the  case  the 
clayey  nature  of  the  soil  would  be  of  im- 
portance for  the  purpose  of  retaining 
water,  were  circumstances  which  swayed 
the  judgment  of  the  House.  I  cannot 
accede  to  that  argument.  I  cannot  in  the 
judgments  find  a  trace  that  any  of  their 
Lordships  proceeded  upon  anything  aris- 
ing from  those  facts,  or  from  the  fiEUst  that 
the  appellants'  works  were  waterworks. 
No  evidence  was  led,  and  Lord  Watson 
pointed  out  that  the  statements  in  the 
pleadings  were  unfortunately  conflicting. 
The  case  was  one  of  conveyance,  it  is  true, 
but  of  conveyance  by  reference  to  the 
statute,  and  the  learned  Lords  dealt  with 
it  entirely  as  a  case  under  the  statute. 
Thus,  Lord  Halsbury  says  that  the  ques- 
tion is  "  whether  clay  is  included  in  the 
reservation  of  mines  and  minerals  under 
he  Waterworks  Clauses  Act,  1847." 
Lord  Herschell  says  the  issue  depends 
entirely  upon  the  construction  to  be  put 
upon  the  statute  in  relation  to  the  cir- 
cumstances before  the  House,  and  Lord 


Macnaghten  says  that  the  question  musfr 
depend  for  its  solution  "  on  an  examina- 
tion of  the  sectious  in  the  Waterworks 
Act  which  bear  on  the  subject,  with  th» 
aid  of  such  light  as  may  be  derived  from 
parallel  passages  in  the  Railway  ActB.** 
The  defendants  also  urged  that  Lord 
Halsbury  strictly  limired  his  opinion  to 
the  case  then  before  the  House,  and  left 
himself  wholly  free  if  the  question  should 
arise  with  respect  to  any  other  statute  or 
with  respect  to  any  grant  not  controlled 
by  the  statute  relevant  in  that  case.  Bat 
I  cannot  accede  to  the  ai^ument  that  by 
that  observation  the  decision  was,  even  so 
far  as  Lord  Halsbury  was  concerned, 
confined  to  Scotland  or  to  the  Water- 
works Clauses  Act,  1847.  Lord  Halsbuiy 
dealt  with  it  as  a  case  depending  on  cer- 
tain language  in  a  statute,  and  identical 
language  is  found  in  this  statute.  Lord 
Watson  said  that  the  question  would  have 
been  precisely  the  same  if  the  purchaser 
had  been  a  railway  company  and  tiie 
statute  an  English  statute.  Lord  Her- 
schell pointed  attention  to  other  statutes 
which  contained  the  same  words,  and  said 
that  it  was  not  to  be  supposed  that  the 
Legislature  intended  the  same  enactments 
in  various  statutes  to  have  different 
meanings,  and  Lord  Macnaghten  called 
attention  to  the  fact  that  the  words  of  the 
Railways  Clauses  Act,  1845,  are  in  this 
respect  identical.  The  question  which  the 
House  detezmined  was,  in  my  judgment, 
this — that  under  the  statute  which  was 
relevant  there,  and  which  is  in  identical 
words  with  the  statute  in  this  case,  cases 
such  as  Hex$  v  GiUy^  dealing  with  grants, 
are  not  of  much  assistance,  and  that,  while 
the  rule  in  Eext  v.  Gill  ^  is  no  doubt  good 
law  in  circumstances  to  which  it  applies, 
the  question  under  an  Act  such  as  this 
involves  other  considerations.  I  am  for- 
tified in  my  view  of  the  effect  of  the 
several  decisions  upon  this  vexed  point 
by  reading  Jeraey  {Earl)  v.  ^eath  Unicn^ 
The  judgments  in  that  case  shew,  as  I 
think,  that  the  true  principle  to  apply  is 
that,  accepting  Hext  v.  GiU  '  as  good  law, 
and  assuming  that  a  "mineral"  prima 
facie  includes  anything  lying  in  the  land 
which  has  a  value  of  its  own  as  being 
capable  of  being  used  independently  id 
the  land,  yet  that  rule  must  bend,  as  Lord 
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Justice  Bowen  said,  or  be  modified,  as 
Lord  Justice  Fry  said,  by  the  circum- 
stances of  the  case,  and  that  what  I  must 
look  to  is  whether  in  the  nature  of  this 
transaction,  and  having  regard  to  all  the 
circumstances  of  this  case,  the  word 
''minerals"  does  in  the  case  before  me 
include  the  clay  in  question.  I  must  look 
to  this,  as  Lord  Justice  Fry  says,  that 
'*  in  the  construction  of  a  statutory  enact- 
ment intended  to  regulate  the  relative 
rights  of  a  body  of  persons  purchasing  an 
interest  in  land  for  the  purpose  of  con- 
etructing  works,  and  the  previous  owner, 
it  is  reasonable  to  anticipate  that  the  pur- 
chasers would  acquire  such  an  interest  in 
the  surface  as  wodd  enable  the  works  to 
be  constructed  and  maintained  by  the 
purchasers."  I  wish  it  were  open  to  me 
to  adopt  that  which  Lord  Justice  James 
in  Hext  v.  GiU^  said  that  he,  but  for 
the  authorities,  would  have  thought 
was  the  right  way  to  ascertain  the 
meaning,  and  which  Lord  Halsbury  in 
Glasgow  Corporation  v.  FaHe^  would 
evidently  have  desired  to  adopt,  and 
to  say  that  the  meaning  of  the  word  is  a 
mere  question  of  fisust,  to  be  determined 
like  any  other  question  of  fact ;  but  I  do 
not  feel  that  the  authorities  leave  me  at 
liberty  to  do  this.  It  seems  to  me  that  I 
must  ascertain  the  meaning  upon  the 
footing  that  the  term  may,  as  in  Hext  v. 
€iU  ^  and  Midland  Railway  v.  Haunch- 
wood  Brick  cmd  Tile  Go,y^  include  clay, 
but  not  that  it  must  include  clay,  and 
that  the  question  whether  it  does  or  does 
not  is  to  be  determined  by  ascertaining 
the  true  nature  of  the  transaction  and 
the  object  of  the  contracting  parties. 
This,  I  think,  is  the  fair  result  of  Glasgow 
Corporation  v.  Farie  ^  and  Jersey  (Earl) 
V.  I^eath  Uhion.^  Mines  and  minerals, 
as  Lord  Watson  says  in  the  Glasgow 
Case,'^  are  not  de6nite  terms ;  they  are 
susceptible  of  limitation  or  expansion 
according  to  the  intention  with  which 
they  are  used. 

In  this  state  of  things  I  do  not  derive 
much  assistance  from  that  which  was  said 
by  Sir  George  Jessel  in  Errington  v. 
Metropolitan  District  Railwa^J^  or  by 
Mr.  Justice  Fry  in  Loosemore  v.  Tiverton 
Railway^  or  from  Midland  Railway  v. 
Miles f"^  where  I  find  that  the  company  did 


not  argue  that  clay  was  not  a  '^  mineral," 
nor,  as  Lord  Watson  said  in  Glasgow  Cor- 
poration V.  Farie,'^  even  fix)m  Heost  v.  GUl,^ 
As  regards  Midland  Railway  v.  Haunch- 
wood  Brick  and  Tile  Co,^^  I  may  say  that 
the  decision,  as  I  read  the  case,  was  not 
really  one  that  clay  was  a  "mineral," 
although  that  was  involved  in  the  deci- 
sion, but  was  that  surface  workings  of 
clay  (assuming  clay  to  be  a  "mineral") 
were  "  mines"  of  that "  mineral."  Ruahon 
Brick  Co,  v.  Great  Western  Railway  *®  is 
but  an  application  of  Midland  Railway  v. 
Robinson  '  to  its  own  particular  facts. 

It  remains  to  solve  the  question,  there- 
fore, upon  the  facts  of  this  particular  case. 
Now  the  {acta  here,  concisely  stated,  seem 
to  me  to  be  that  this  clay  is  the  soil.  The 
six  inches  or  so  of  decomposed  vegetable 
matter  on  the  sur&ce  is  not  in  this  place 
the  soil  any  more  than  in  a  room  the 
carpet  can  be  said  to  be  the  floor.  The 
plaintifis*  witnesses  (who  all  say  the  same 
thing)  say  that  these  clays  are  in  this 
district  the  land,  and  the  figures  which 
the  defendants'  witnesses  give  in  statins 
the  different  strata  of  the  ground  lead 
irresistibly  to  the  same  conclusion.  It  is 
impossible  to  read  the  speeches  in  Glasgow 
Corporation  v.  Farie  *  without  seeing  that 
it  may  well  be,  consistently  with  that 
decision,  that  the  same  clay  may  within 
that  decision  be  a  "  mineral "  in  one  district 
and  not  in  another.  Thus  Lord  Watson, 
after  suggesting  that  it  may  be  possible 
that  there  may  be  some  strata  which 
would  pass  to  the  compulsory  purchaser 
if  they  lay  on  the  surface,  but  be  reserved 
if  they  occurred  some  depth  below  it, 
goes  on  to  say  that  the  expression  "  the 
land,"  being  that  which  the  company 
purchases,  cannot  be  restricted  to  vege- 
table mould  or  to  cultivated  clay,  but 
that  it  naturally  includes  and  must  be 
held  to  include  the  upper  soil,  including 
the  sub  soil,  whether  it  be  clay,  sand,  or 
gravel,  ^d  Lord  Macnaghten  points 
to  similar  considerations  as  affording  an 
answer  to  the  question  of  what  it  is  that 
the  company  have  bought.  Where  the  day 
is  what  Lord  Halsbury  calls  the  stratum 
on  which  the  house  is  built,  or  constitutes 
"the  land,"  as  Lord  Watson  describes 
it,  it  is  not,  I  think,  a  mineral  within 
the  Act  as  the  Act  has  been  construed  by 
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the  decisions.  It  is  a  thing  which  has  a 
value  of  its  own,  but  not  a  thing  which 
has  a  value  of  its  own  apart  from  the 
soil  in  which  it  is  found,  for  the  simple 
reason  that  it  is  itself  the  soil. 

At  the  commencement  of  this  judgment 
I  stated  that  in  my  view  I  could  not  for 
the  purpose  of  construing  the  description 
of  the  parcels  in  the  deed  of  1852  regard 
the  &ct  that  the  company  paid  so  many 
hundred  pounds  per  acre,  but  I  think  I 
can  regard  it  as  a  factor  to  enable  me  to 
answer,  in  connection  with  all  the  other 
fistets,  the  question  as  to  what  was  the 
nature  of  this  transaction.  Is  it  possible 
in  this  transaction  that  the  railway  com- 
pany should  have  bought  and  paid  such  a 
sum  for  the  mere  right  of  an  easement 
over  the  surface  (for  that  is  practically 
what  it  is),  with  a  right  of  support  so  long 
as  the  clay  is  not  worked  and  a  right  of 
pre-emption  of  the  soil — that  is,  the  clay 
— when  it  is  worked ;  and  how  could  you 
(to  apply  Lord  Macnaghten's  words) 
value  this  land  at  Swan  Farm  at  so  much 
per  acre  when  by  the  hypothesis  you  are 
to  separate  the  land  for  the  purpose  of 
valuation  from  the  ordinary  constituents 
of  which  it  is  in  fact  composed,  and  which 
are  in  substance  the  whole  of  the  land 
itself) 

I  am  very  conscious  of  the  difficulty  of 
the  case,  but  I  have  arrived  at  the  conclu- 
sion, for  the  reasons  that  I  have  stated, 
that  the  plaintiffs  are  right.  I  think 
that  in  this  transaction,  and  having 
regard  to  the  nature  of  this  land,  the  clay 
was  not  a  "  mineral "  reserved  by  force  of 
section  77  of  the  Railways  Clauses  Act, 
1845,  and  that  the  plaintifi^  are  entitled 
to  an  injunction  and  the  costs  of  the 
action. 


Solicitors — B.  R.  Nelson,  for  plaintiffs ;  Need- 
ham,  Tyer  &  Barrow,  agents  for  E.  Caddick, 
West  Bromwicb,  for  defendants. 

IReparted  by  Arthur  Lawrence,  -S»f ., 
Sarritter-at  -Law, 


3.     ) 


DODSON   r.   DOWHEY. 


Fabwbll,  J. ' 

1901. 

July  30. 

Fairtnerahip  —  Purchaae  of  Share  — 
Vendor'i  Right  to  Indemnity — Partnership 
Act,  1890  (53  dc  54  Vict.  c.  39),  «.  31. 

A  contract  to  pvrohcue  a  share  in  a 
partnership  implies  a  oonfyraet  by  the  pur- 
chaser to  indemnify  the  vendor  against  the 
liabilities  of  the  partnership,  although  the 
contract  is  silent  on  the  point  and  ai^ough 
the  purchaser  is,  under  die  Partnership  Aety 
1890,  s.  31,  not  entitled  to  become  a 
partner. 

The  plaintiff  in  this  action  was  a  part- 
ner with  two  other  persons  in  an 
engineering  business.  In  the  month  of 
June,  1900,  he  had  arranged  to  retire  and 
to  leave  his  share  of  capital  in  the  business 
for  three  years. 

The  defendant,  who  was  fully  aware  of 
this  arrangement,  wrote  to  the  plaintiff 
proposing  to  buy  his  share,  and  after  some 
preliminary  correspondence,  on  Septem- 
ber 19, 1900,  wrote  to  the  plaintiff's  agents 
making  a  definite  offer  of  175^  for  his 
share.  The  plaintiff  was  then  in  New 
Zealand.  His  agents  obtained  his  in- 
structions, and  on  November  10,  1900, 
wrote  a  letter  to  the  defendant  in  which 
they  accepted  his  offer,  and  added  **  The 
arrangement  had,  we  think,  better  be 
carried  out  by  a  partnership  deed  providing 
for  Mr.  Dodson's  retirement,  and  for  your 
joining  the  firm  and  taking  over  his  posi- 
tion and  indemnifying  him  against  all 
liability  and  claims  in  connection  with  the 
business." 

It  was  afterwards  found  that  the  con- 
tinuing partners  were  not  willing  to  accept 
the  defendant  as  a  partner.  The  defen- 
dant repudiated  the  contract,  and  the 
plaintiff  brought  this  action  for  specific 
performance. 

The  business  had  ceased  to  be  carried 
on  before  the  hearing;  there  were  no 
profits  and  considerable  liabilities. 

The  action  was  tried  on  the  pleadings 
and  Correspondence  without  further  evi- 
dence. The  only  question  argued  which 
calls  for  a  report  was  whether  the  plain- 
tiff was  entitled  to  the  indemnity  asked 
for  in  his  agents'  letter. 
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Upjohn  J  K,0.y  and  E.  B.  Yardley^  for 
the  plaintiff. — ^There  is  no  contract  that 
the  defendant  was  to  be  made  a  partner. 
He  gets  what  he  contracted  for — that  is, 
the  rights  of  an  assignee  under  section  31 
of  the  Partnership  Act,  1890.^  The  pur- 
chaser of  a  share  in  a  partnership  takes  it 
subject  to  the  partnership  liabilities — KeUy 
V.  HuUon  [1868]  *  and  Whetham,  v.  Dawij 
[l885]  ' ;  and,  as  in  the  case  of  any  other 
purchaser,  an  agreement  to  indemnify  the 
vendor  against  these  liabilities  is  implied 
in  the  contract— fForiw^r  v.  Ward  [I802]  ^ 
and  Bridgman  v.  Daw  [l89l].* 

Beale,  X.C.,  and  /O'.  B.  Barle,  for 
the  defendant.  —  The  claim  for  an  in- 
demnity introduces  a  new  term  not  con- 
tained in  the  offer.  There  is  therefore 
no  contract.  Waring  v.  Ward^  and 
Bridgman  v.  Daw  ^  were  cases  of  the  pur- 
chase of  an  equity  of  redemption;  they  do 
not  apply  to  the  purchase  of  a  share  in  a 
partnership.  If  the  purchaser  became  a 
partner  he  would  have  complete  control 
over  the  share  and  a  voice  as  to  incurring 
liabilities.  He  might  then  be  bound  to 
indemnify  the  vendor.  But  under  the 
Partnership  Act  he  does  not  buy  the 
liabilities,  but  only  a  share  of  the  profits. 
Otherwise  he  would  be  a  partner  without 
any  right  of  control. 

[Farwell,    J. — He    does  not  besome 

(1)  Paxtnership  Act,  1890,  s.  31 :  (1)  "  An  as- 
signment  by  any  partner  of  his  share  in  the 
partnership,  either  absolute  or  by  way  of  mort- 
gage or  redeemable  charge,  does  not,  as  against 
the  other  partners,  entitle  the  assignee,  during 
the  continuance  of  the  partnership,  to  interfere 
in  the  management  or  administration  of  the 
partnership  business  or  affairs,  or  to  require 
any  accounts  of  the  partnership  transactions, 
or  to  inspect  the  partnership  books,  but  entitles 
the  assignee  only  to  receive  the  share  of  profits 
to  which  the  assigning  partner  would  otherwise 
be  entitled,  and  the  assignee  must  accept  the 
account  of  profits  agreed  to  by  the  partners. 
(2)  In  the  case  of  a  dissolution  of  the  part- 
nership, whether  as  respects  all  the  partners 
or  as  respects  the  assigning  partner,  the 
assignee  is  entitled  to  receive  the  share  of  the 
partnership  assets  to  which  the  assigning 
partner  is  entitled  as  between  himself  and  the 
other  partners,  and,  for  the  purpose  of  ascer- 
taining that  share,  to  an  account  as  from  the 
date  of  the  dissolution." 

(2)  37  L.  J.  Ch.  917 ;  L.  R.  3  Ch.  703. 

(3)  30  Ch.  D.  674. 

(4)  7  Ves.  332. 
{^5)  40  W.  R.  253. 
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liable  to  the  other  partners ;  but  is  he  not 
bound  to  indemnify  his  vendor  who  is  a 
trustee  for  himl—Rose  v.  Watson  [1864].^] 
There  is  no  decision  that  he  is  so  bound. 
In  Lysaghi  v.  Edwards  [l876],^  where  Sir 
QteoTgQ  Jessel  went  very  fully  into  the 
position  of  vendors  as  trustees,  there  is  no 
suggestion  of  any  right  to  an  indemnity. 

Fabwell,  J. — The  purchaser's  last  ob- 
jection depends  on  the  question,  what  is 
the  position  of  a  purchaser  of  a  share  in 
a  partnership  business?  Assuming,  as 
stated  in  the  pleadings  and  correspond- 
ence, that  the  vendor  had  severed  his 
connection  with  the  business  and  had 
made  an  arrangement  for  leaving  his 
money  dormant  for  three  years,  he  still 
had  rights  as  a  partner,  or  a  late  partner^ 
including  the  right  to  have  his  capital 
repaid  subject  to  the  arrangement  he  had 
entered  into.  And  those  rights  the  pur- 
chaser bought. 

I  cannot  follow  the  purchaser's  argu- 
ment on  section  31  of  the  Partnership 
Act,  1890.  It  appears  to  me  that  the 
section  is  intended  to  protect  the  ven- 
dor's partners,  and  to  declare  that  a 
partner  may  sell  or  mortgage  his  share  in 
a  partnership  provided  that  he  does  not 
interfere  with  his  partners'  rights.  They 
are  not  bound  to  accept  or  acknowledge 
the  purchase  at  all ;  bat  the  vendor,  as 
between  himself  and  his  partners,  may 
sell  everything  he  has  to  sell.  The  pur- 
chaser of  a  share  in  such  a  business  differs 
in  no  way  that  I  can  see  from  the  pur- 
chaser of  any  other  property.  As  from 
the  date  of  the  contract  he  becomes  the 
owner  of  the  property  subject  only  to  the 
liability  to  pay  the  purchase-money,  and 
the  vendor  becomes  a  trustee  with  cer- 
tain qualifications.  The  law  seems  to  me 
to  be  correctly  stated  in  Da/rt*8  Vendors 
and  Purchasers  (6th  ed.),  p.  283  :  "  The 
vendor  is  not  a  mere  dormant  trustee ;  he 
is  a  trustee  having  a  personal  and  sub- 
stantial interest  in  the  property,  a  right 
to  protect  that  interest,  and  an  active 
right  to  assert  that  interest,  if  anything 
should  be  done  in  derogation  of  it. 
The  relation,  therefore,  of  trustee  and 
cestui  que  trust  subsists,  but  subject  to  the 

C6)  33  L.  J.  Oh.  385 ;  10  H.L.  C.  672. 
(7)  45  L.  J.  Ch.  664;  2  Ch.  D.  499. 


Digitized  by 


Google 


856 


CHANCEBT  DITISION. 


[1901 


DoDsoN  V.  Downey. 

paramount  right  of  the  vendor  to  protect 
his  own  interest  as  vendor  of  the  pro- 
perty. When  the  title  has  been  accepted 
and  the  purchase  money  paid,  this  para- 
mount right  of  the  vendor  ceases,  and  the 
trusteeship  subsists  without  any  qualifica- 
tion, but  as  from  the  date  of  the  contract 
the  relationship  is  throughout  that  of 
trustee  and  cestui  que  truet,^*  It  appears 
to  me  to  follow  from  that  statement  that 
the  purchaser  as  cestui  que  trust  is  person- 
ally bound  to  indemnify  the  vendor  as 
trustee  from  the  liabilities  of  the  trust 
property.  He  buys  the  share,  and  he 
steps  into  the  position  of  the  vendor. 

The  purchaser  contends  that  he  takes 
all  the  benefits  and  not  the  liabilities. 
Supposing  a  man  buys  a  share  in  a  part- 
nership, and  it  goes  on  for  six  years, 
during  which  the  vendor  remains  as  a 
nominal  partner,  and  that  the  first  four 
years  are  successful,  and  the  purchaser 
takes  all  the  profits,  but  at  the  end  of  that 
time  there  are  two  disastrous  years,  in 
which  the  liabilities  exceed  the  assets  :  the 
purchaser  contends  that  the  vendor  must 
in  that  case  bear  the  loss.  That  proposi- 
tion appears  to  me  absolutely  untenable. 
Applying  the  principle  which  seems  to 
me  to  be  correctly  stated  in  the  passage  I 
have  read  from  Dart^  as  soon  as  the  rela- 
tion of  trustee  and  cestui  que  trust  is 
established  all  the  incidents  follow,  includ- 
ing the  vendor's  right  to  a  personal 
indemnity. 

The  result  is  that  I  make  a  decree  for 
specific  performance,  and  the  purchaser 
must  pay  the  costs  of  the  action.  By 
analogy  to  the  case  of  Bridgmcm  v.  Daw^ 
the  assignment  will  contain  an  express 
covenant  by  the  purchaser  to  indemnify 
the  vendor  against  the  liabilities  of  the 
business. 

Solicitors — Alexander  Neale,  agent  for  Bennett 
&  Marsh,  Worthing,  for  plaintiff;  Bdward 
Betteley,  for  defenc^nt. 

llieported  by  J.  JR.  Brooke,  Esq^t 
BaTrUteT-at'Lam, 


Kbkewich,  J.*)  „^^^    T 

1901  V  WOOD, /nr»; 

Aug.  i.      )       ^^^  ^-  ^^°^- 

Will — Construction — lUegUimate  Chil- 
dren— Gift  to  Children  by  Name — Gift  to 
Next'Of-Kin  of  Children — Intestacy. 

A  testator  gave  legacies  to  his  seven 
children^  naming  them^  and  directed  his 
trustees  to  hold  his  residuary  estate  in  trust 
in  equal  shares  for  such  of  his  seven  chil- 
dren as  should  be  then  living  and  have 
attained  or  cUtain  the  age  of  twenty-one 
years;  da^hters*  shares  to  be  retained  upon 
trust  to  pay  ^  inoome  to  her  for  life^  and 
after  her  death  upon  trust  for  her  childrenj 
as  therein  mentioned^  and  if  there  should 
be  no  such  childj  then  in  trust  for  the  per- 
sons who  at  the  death  of  such  daughter 
would  have  become  entitled  to  such  share 
under  the  statutes  for  the  distribution  of 
the  personal  estates  of  intestates  in  ease  she 
had  died  possessed  thereof  without  having 
been  married.  An  illegitimate  married 
daughter  of  the  testator  survived  him^  and 
died  without  ever  having  had  a  child: — 
Held,  that  her  interest  in  the  residue  did 
not  devolve  upon  the  persons  who  would 
have  been  her  next-of-kin  at  the  time  of  her 
death  had  she  been  legitimate,  but  to  her 
legal  personal  representative  as  if  the  same 
had  been  absolutely  bequeathed  to  her, 

Standley's  Estate,  In  re  (L.  R.  5  Eq. 
Z(^^),  followed, 

Deakin,  In  re\  Starkey  v.  Eyres  (63 
L.  J.  Ch.  779 ;  [1894]  3  Ch.  565),  not 
followed. 

Summons. 

By  his  will  dated  May  12,  1883,  the 
testiator,  after  making  a  specific  bequest 
to  his  widow,  bequeathed  to  each  of  his 
seven  children  by  name  pecuniary  lega- 
cies, and  directed  his  trustees  to  stand 
possessed  of  his  residuary  estate  upon 
trust  to  pay  the  income  thereof  to  his 
wife  for  life,  and  after  her  death  in  trust 
in  equal  shares  for  such  of  his  seven 
children  thereinbefore  named  as  should  be 
then  living  and  should  have  attained  or 
should  attain  the  age  of  twenty-one  years. 
And  he  directed  his  trustees  to  retain  any 
daughter's  share  upon  trust  to  pay  the 
income  of  each  such  daughter's  legacy  and 
share  to  her  during  her  life  for  her  sepa- 
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rate  use  during  any  coverture,  and  from 
and  after  her  death  upon  trust  for  her 
children  as  therein  mentioned ;  and  *'  if 
there  shall  be  no  such  child  then  in  trust 
for  the  persons  who  at  the  death  of  such 
daughter  would  have  become  entitled  to 
such  share  under  the  statutes  for  the  dis- 
tribution of  the  personal  estates  of  intes- 
tates in  case  she  had  died  possessed 
thereofwithout  having  been  married,  such 
persons  taking  as  tenants  in  common  in 
the  shares  in  which  they  would  have  taken 
under  such  statutes." 

The  testator  died  on  December  10, 
1883,  and  his  will  was  duly  proved  on 
January  19,  1884. 

Shortly  after  the  death  of  the  testator 
it  was  discovered  that  his  three  eldest 
children  were  illegitimate.  The  widow 
died  on  December  11,  1893,  leaving  five 
out  of  her  seven  children  surviving  her. 

The  testator's  daughter  B.,  one  of  his 
three  illegitimate  children,  died  on  Janu- 
ary 23,  1901,  without  issue. 

This  summons  was  taken  out  by  the 
youngest  child  of  the  testator  for  the 
determination  of  the  question  whether 
the  legacy,  bequest,  and  share  of  residue 
of  R.  under  the  will  of  the  testator 
devolved  upon  her  death  without  issue — 
first,  upon  the  persons  who  would  have 
been  her  next-of-kin  at  the  time  of  her 
death  in  case  she  and  the  other  persons 
described  in  the  will  as  the  testator's 
children  had  all  been  legitimate;  or 
secondly,  passed  to  her  legal  personal 
representative  as  if  the  same  had  been 
absolutely  bequeathed  to  her ;  or  thirdly, 
became  divisible  amongst  the  persons 
entitled  in  right  of  the  testator's  widow 
and  legitimate  children  as  if  he  had  died 
intestate  in  relation  thereto. 

WcMrringtanf  K.C.j  and  LyUeUon  Chvhb^ 
for  the  plaintiff. — If  a  testator  speaks  of 
his  son  T.  who  is  legitimate  and  his 
daughter  R.  who  is  illegitimate,  and 
further  on  treats  them  as  brother  and 
sister,  he  must  mean  them  to  take  equally 
in  common  with  the  others  who  are  men- 
tioned— Deakin^  In  re  ;  Starkey  v.  Eyrea 
[1894].^  This  is  a  stronger  case  than  that, 
because  in  it  there  were  no  words  in  the 
will  to  assist  in  the  construction.  In  HiU 
(1)  63  L.  J.  Ch.  779;  [1894]  3  Ch.  665. 
Vou  70.^0haho. 


V.  Crook  [18731  ^  the  House  of  Lords  laid 
it  down  that  there  must  be  clear  evidence 
of  an  intention  in  the  will  itself  to  establish* 
the  inclusion  of  illegitimate  children  with 
legitimate  in  the  use  of  the  word  *'  chil- 
dren," and  here  there  is  such  an  intention. 
Ajs  Lord  Cairns  said  in  that  case,  ''  there 
is  upon  the  face  of  the  will  itself,  And 
upon  a  just  and  proper  construction  and 
interpretation  of  the  words  used  in  it,  an 
expression  of  the  intention  of  the  testator 
to  use  the  term  'children'  not  merely 
according  to  its  prima  fade  moaning  of 
legitimate  children,  but  according  to  a 
meaning  which  will  apply  to,  and  which 
will  include,  illegitimate  children."  Stand- 
ley's  EsialUy  In  re  [l868],'  is  a  decision  to 
the  contrary ;  but  Stirling,  J.,  in  Deakin, 
In  re,^  refused  to  follow  it,  and  said  he 
was  unable  to  distinguish  it.  It  was 
decided  before  HiU  v.  Grook^^  and  was 
inconsistent  with  the  principles  there  laid 
down.  This  case  is  in  substance  the  same 
as  those  which  have  already  been  before 
the  Court,  and  therefore  the  distribution 
must  be  to  natural  kindred,  as  if  they 
had  been  legitimate. 

[They  also  cited  Hotmt^  In  re  ;  Eagle- 
ton  V.  Homer  [1887],*  and  Haaeldine,  In 
re  ;  Grange  v.  Stwrdy  [l886]  *] 

P.  0,  Latmrence,  K.C.^  and  A .  F.  Petereon^ 
for  the  legal  personal  representative,  and 

Renehaw,  K.C.y  and  F,  Thompson^  ictc 
parties  entitled  on  an  intestacy,  were  not 
called  upon. 

Kekewich,  J. — I  think  that  I  should 
best  perform  my  duty  by  rejecting  the 
plaintiff's  contention.  No  one  can  doubt 
that  the  severe  rules  which  obtained  in 
the  younger  days  of  some  of  us,  and  which 
were  handed  down  from  the  time  of  Lord 
Eldon,  have  been  modified  benevolently 
in  later  years.  HiU  v.  Crook  ^  is  an 
example  of  that,  and  the  more  recent  case 
of  Haeeldvney  In  re;  Grange  v.  Sturdy,^ 
which  has  been  mentioned,  was  a  strong 
case  of  extracting  from  the  language  used 
by  the  testator  an  intention  to  include 
illegitimate  children  under  phrases  and 
terms  which  otherwise  would  be  strictly 

(2)  42  L.  J.  Ch.  702 ;  L.  B.  6  H.L.  263. 

(3)  L.  R.  5  Eq.  303. 

(4)  57  L.  J.  Oh.  211 ;  37  Oh.  D.  695. 

(5)  81  Oh.  D.  611. 
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ODDstrued  as  children  in  the  ordinary 
sense  ex  justU  nupHia  procrecUi,  The 
other  case  to  which  I  have  been  referred 
is  that  of  DeaJdn.  In  ra/  and  I  have  my- 
self not  hesitated  to  adopt  the  same  line 
of  reasoning  in  the  case  of  Parker j  In  re  ; 
Parker  v.  Osborne  [l897],*  which  I  think 
stands  alone  as  including  in  a  gift  by  a 
testator  to  a  class  of  his  wife's  nephews 
and  nieces  an  illegitimate  nephew  of  the 
wife.  Here  I  am  asked  to  go  further, 
and  say  that  the  testator's  reputed  chil« 
dren  are  to  be  regarded  as  legitimate  for 
the  purpose  of  benefiting  those  who  are 
not  in  law  their  next-of-kin,  but  who 
would  have  been  under  the  Statutes  of 
Distribution  their  next-of-kin  if  the 
children  had  been  legitimate.  That  is 
another  step  in  fiekvour  of  the  benevolent 
view  of  letting  in  illegitimate  children 
where  the  Court  sees  that  that  is  the 
testator's  intention.  That  is  a  distinct 
step,  and  I  think  it  is  a  step  which  ought 
not  to  be  taken  by  a  Judge  of  first  instance, 
but  ought  to  be  taken,  if  at  all,  by  the 
Court  of  Appeal  or  the  House  of  Lords. 
Counsel  for  the  plaintiff  was  unable  to 
cite  any  case  in  which  this  has  been  done, 
and  the  very  point  came  before  Vice- 
chancellor  Wood  in  Standley'a  EataU^  In 
re^  and  he  declined  to  extend  the  law  in 
the  way  proposed.  There  the  gift  was  to 
the  son's  '^  next-of-kin  under  the  statute 
for  the  distribution  of  intestates'  estates, 
in  case  he  had  died  unmarried  and 
intestate,"  and  the  result  was  that  only 
those  who  were  next-of-kin  in  blood  could 
take,  if  any  one  was  to  take  at  all.  Vice- 
chancellor  Wood,  who  I  need  hardly  say 
is  a  very  high  authority,  declined  to  give 
effect  to  the  gift.  He  said :  '*  The  only 
cases  in  which  effect  has  been  given  to  a 
limitation  in  £sivour  of  illegitimate  chil- 
dren (who,  in  the  eye  of  the  law,  are  no 
children  at  all),  are  cases  where  it  can  be 
distinctly  ascertained  that  the  testator 
pointed  out  these  children  as  pereancB 
deeignatcB^  although  he  did  not  name 
them.  For  example,  where  a  testator 
speaks  of  Hhe  children  of  my  deceased 
brother,'  and  the  brother  never  was 
married ;  in  that  case  there  could  be  none 
but  illegitimate  children ;  but  as  he  speaks 
of  the  children  as  living,  it  is  the  same 
(6)  66  L.  J.  Ch.  509 ;  [1897]  2  Ch.  208. 


thing  as  if  he  had  written  the  names  of 
each  of  them  in  the  will." 

I  do  not  understand  that  to  be  in  the 
least  degree  touched  by  RiU  v.  Crook  ^ 
and  the  other  cases  to  which  I  have  re- 
ferred. Some  of  these  cases  have  gone 
very  fftr ;  still  in  order  to  give  to  illegiti- 
mate children  anything  und^  the  term 
"  children  "  one  must  ascertain  from  the 
language  of  the  testator's  will,  construed, 
no  doubt,  by  the  light  of  surrounding 
circumstances,  that  he  must  have  intended 
to  include  them  in  the  will  under  that 
description.  The  Vice-Chancellor  declines 
to  go  further  and  say  that  the  next-of- 
kin,  although  the  children  themselves 
might  have  taken,  should  be  let  in.  He 
says,  *'  What  the  testator  has  attempted 
to  do  is  this," — apparently  he  gives  him 
credit  for  having  intended  it — ''  to  declare 
that  his  children,  though  illegitimate, 
shall  be  regarded  as  if  they  were  legiti- 
mate; and  then,  to  say  that  under  the 
description  '  next  of  kin '  shall  be  let  in 
all  the  persons  who  would  have  been  their 
next  of  kin  had  they  been  legitimate.  I 
apprehend  that  is  an  attempt  which  the 
law  will  not  permit  to  succeed."  So 
here  the  testator  was  entitled  to  treat  his 
illegitimate  children  as  legitimate,  but 
then  he  wishes  to  include  as  next-of-kin 
all  persons  related  by  blood  to  these  chil- 
dren. I  recognise  that  that  was  the  tes- 
tator's wish,  but  I  cannot  give  effect  to  it 
because,  in  the  language  of  the  Vice- 
Chancellor,  '*  I  apprehend  that  that  is  an 
attempt  which  the  law  will  not  permit  to 
succeed." 

I  am  a  little  puzzled  by  the  observa- 
tions of  Mr.  Justice  Stirling  in  Deakin^ 
In  r0,^  because  I  cannot  suppose  that  he 
would  have  attempted  to  overrule  a  de- 
cision of  Vice-Chancellor  Wood .  He  might 
have  examined  the  case  and  might  have 
pointed  out  how  it  was  distinguishable 
from  the  case  before  him ;  or  he  might 
have  said  that  it  was  practically  overruled 
by  other  authorities  and  ought  not  to  be 
followed.  If  he  had  said  that,  it  is  quite 
possible  that  I  might  have  felt  bound  to 
follow  him  ;  but  he  says  this  :  '^  The  case 
of  StandUy's  Estate^  In  re^  decided  by 
Lord  Hatherley  when  Vioe-Chanoellor, 
was  relied  upon  as  an  authority  adverse 
to  the  conclusion  at  which  I  have  arrived. 
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Wood,  In  se. 

I  must  confess  myself  unable  effectually 
to  distinguish  it;  but  it  was  decided 
before  Crook  v.  ffill,^  The  reasoning  on 
which  the  decision  was  based  appears  to 
me  to  be  inconsistent  with  the  principles 
there  laid  down,  and,  notwithstanding  the 
weight  justly  due  to  any  decision  of  Lord 
Hatherley,  I  am  unable  to  follow  it, 
having  regard  to  the  more  recent  autho- 
rities, which  are  binding  on  me."  Now 
the  learned  Judge  had  not  before  him 
the  case  of  an  attempt  such  as  the  Vice- 
chancellor  described  to  bring  in  as  next- 
of-kin  those  who  were  not  in  the  eye  of 
the  law  next-of-kin,  and  in  that  respect 
the  two  cases  were  not  the  same.  I  can 
quite  understand  Mr.  Justice  Stirling 
saying  that  the  line  of  reasoning  adopted 
by  the  Vice-Chancellor  was  inconsistent 
with  the  other  cases,  but  I  cannot  read 
his  judgment  as  saying  that  the  attempt 
which  was  made  before  the  Vice-Ohan- 
cellor  has  ever  been  successfully  made. 
Vice-Chancellor  Wood  has  held  that  the 
law  will  not  permit  that  attempt  to  be 
made,  and  finding  a  decision  by  the  Vice- 
Chancellor  upon  the  very  point  I  think 
that  I  am  bound  to  follow  it. 

[Following  ETaneocky  In  re  ;  WetUon  v. 
Wataon  [l90o],^  it  was  admitted  that  the 
testator  did  not  die  intestate  as  to  the 
daughter's  share,  and  therefore  a  declara- 
tion was  made  that  the  property  passed  to 
her  legal  personal  representative  as  if  it 
had  been  bequeathed  to  her  absolutely, 
the  second  alternative  in  the  summons 
being  the  correct  interpretation  of  the 
wiU.] 

Solicitors  —  Indermaur,  Clark  &  Parker,  for 
plaintiff ;  Field,  Rosooe  &  Co.,  for  de- 
fendant. 

[RepoHed  hy  W,  8.  Ooddard^  Usq., 
Ba/rrister-at'Larc, 


KT,  J.') 

)1.  [ 


BIBNARD  CASTLE   URBAN 
COUNCIL  V.  WILSOK. 


(7)  Ante,  p.  114;  [1901]  1  Ch.  482. ! 


BUCKLST,  J 

1901 
Aug 

Local  Government  —  Wa/ler  Supply  — 
School  —  Charity  —  Swimming  Bath  — 
"  JDomeatic  purposes  "  —  "  Trade,  manu- 
/acturCf  or  business  " — Waterworks  Clauses 
Act,  1847  (10  Vict.  c.  17),  ss.  35  and  53— 
Watenoorks  Clauses  Act,  1863  (26  <L'  27 
Vict.  c.  93),  s.  l2^Public  Health  Act, 
1875  (38  d:  39  Vict.  c.  55),  ss.  51,  56, 
cmd  57. 

A  school  carried  on  under  a  scheme 
established  by  the  Charity  Commissioners^ 
although  fo7'  certain  purposes  a  business, 
is  nevertheless  entitled  to  a  supply  of  water 
for  a  swimming  bath  as  for  ^^  domestic 
purposes*'  within  section  12  of  the  Water- 
works  Clauses  Act,  1863,  cmd  not  as  for  a 
**  trade,  manvfacture,  or  businessJ* 

Trial  of  action. 

The  plaintifis  were  the  urban  sanitary 
authority  authorised  under  the  Public 
Health  Act,  1875,  and  the  Acts  incor- 
porated therewith,  to  provide  water  to 
the  urban  district  of  Barnard  Castle,  in 
the  county  of  Durham.  The  defendants 
were  the  governors  of  the  North- Eastern 
County  School  at  Barnard  Castle,  and 
within  the  district.  The  school  waa 
carried  on  under  a  scheme  established  by 
the  Charity  Commissioners,  which  pro- 
vided that  the  funds  not  thereby  required 
or  directed  to  be  otherwise  applied  or 
disposed  of  should  be  transferred  to  the 
Official  Trustees  of  Charitable  Funds  in 
trust  for  the  foundation  in  augmentation 
of  its  endowment. 

In  1896  the  defendants  constructed  on 
their  premises  a  swimming  bath  with  a 
cubical  capacity  of  35,000  gallons.  A  fee 
of  3s.  6d.  a  term  was  charged  for  the  use 
of  the  bath  to  every  boarder. 

The  plaintiffs  had  supplied  water  for 
this  bath  under  a  special  agreement  until 
March,  1899,  when  they  gave  notice  to 
the  defendants  that  for  the  future  the 
charge  for  the  water  would  be  sixpence 
per  1,000  gallons,  the  usual  price  for 
water  supplied  in  the  district  for  trade 
purposes.  The  defendants  refused  to  pay 
this  charge,  and  thereupon  the  plaintiffs 
brought  the  present  action,  claiming  a 
3m2 
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declaration  that  the  defendants  were  not 
entitled  to  demand  and  receive  from  the 
plaintiffs  a  supply  of  water  for  the 
swimming  bath  as  for  "domestic  pur- 
poses "  within  the  meaning  of  the  Water- 
works Clauses  Acts,  1847  and  1863,  as 
incorporated  by  the  Public  Health  Act, 
1875,  and  that  the  plaiatiffs  were  entitled 
to  the  payment  from  the  defendants  for 
the  bath  at  the  rate  of  sixpence  per  1,000 
gallons,  and  that  the  plaintiffs  were  en- 
titled to  cut  off  the  water  until  payment 
was  made,  and  an  injunction  to  restrain 
the  defendants  from  taking  the  water 
except  for  purposes  other  than  domestic 
purposes  within  the  meaning  of  the 
Acts. 

By  section  56  of  the  Public  Health 
Act,  1875,  where  a  local  authority  supply 
water  to  any  premises  they  may  charge 
in  respect  of  such  supply  a  water  rate  to 
be  assessed  on  the  net  annual  value  of 
the  premises  ascertained  in  the  manner 
prescribed  by  the  Act,  or  they  may  enter 
into  agreements  for  supplying  water  on 
such  terms  as  may  be  agreed  on  between 
them  and  the  parties  receiving  the  supply. 
By  section  57  the  Waterworks  Clauses 
Act,  1863,  is  incorporated.  By  sec- 
tion 65  the  local  authority  are  authorised 
to  supply  water  for  public  baths  or  wash- 
houses  or  for  trading  or  manufacturing 
purposes  on  such  terms  and  conditions 
as  may  be  agreed  on  between  the  local 
authority  and  the  persons  desirous  of 
being  so  supplied. 

S.  G,  Lushinglon,  for  the  plaintiffs. — 
The  school  carried  on  by  the  defendants 
is  a  business — Wauton  v.  Coppard  [1898]  * 
and  Doe  d.  Bish  v.  Keeling  [l8l3]  ^  ;  and 
that  notwithstanding  it  is  a  charity — 
BoUa  V.  Miller  [i884l  •  and  Germcm  v. 
Chapman  [l877].*  That  being  so,  sec- 
tion 12  of  the  Waterworks  Clauses  Act, 
1863,  which  is  incorporated  by  section  57 
of  the  Public  Health  Act,  1875,  draws  a 
distinction  between  water  supplied  for 
*^  domestic  purposes ''  and  water  supplied 
for  the  purposes  of  any  '^  trade,  manu&c- 
ture,  or  business."    This  swimming  bath 

(1)  68  L.  J.  Ch.  8 ;  [1899]  1  Ch.  92. 

(2)  1  M.  &  S.  95. 

(3)  63  L.  J.  Ch.  682;  27  Oh.  D.  71. 

(4)  47  L.  J.  Ch.  260 ;  7  Ch.  D.  271. 


was  part  of  the  business  of  the  schooL  The 
water  supplied  for  it  was  therefore  supplied 
for  the  purposes  of  a  ''  trade,  manufiusture, 
or  business,"  within  that  section,  and  the 
plaintiffs  are  not  affected  by  the  regula- 
tions as  to  a  domestic  supply. 

[He  also  referred  to  Bushy  v.  Cheater- 
field  Wcaertoarks  Co.  [l858]  *  ;  Water- 
works Clauses  Act,  1847,  ss.  35, 47,  and  53; 
and  Public  Health  Act,  1875,  ss.  51,  56, 
57,  58,  and  65.1 

B.  Cunningham  Gleny  for  the  defen- 
dants.— Assuming  that  the  school  is  a 
business,  the  business  must  be  one  in  the 
nature  of  a  trade  in  order  to  bring  it 
within  section  12  of  the  Act  of  1863— 
Liakeard  Union  v.  Liekeard  WaUrworke 
Co,  [l88l].®  It  must  be  carried  on  as  a 
commercial  undertaking — SmiUi  v.  Ander- 
ion  [l88oV  fi^d  that  cannot  be  said  of 
this  school. 

[He  also  referred  to  Weaver  v.  Cardiff 
Corporation  [l883].®] 

S,  G.  Luehington  replied. 

BucKLET,  J. — ^The  plaintiffs  in  this 
action  are  the  Barnani  Castle  Urban 
District  Council,  who,  under  the  Public 
Health  Act,  1875,  are  authorised  to 
supply  water  to  that  district,  and  the 
defendants  represent  the  governors  of  the 
North-Eastern  County  School  at  Barnard 
Castle,  who  in  1896  erected  a  swimming 
bath.  The  boys  are  some  350  in  number, 
and  the  bath  consumes  about  35,000 
gallons  a  fortnight.  The  whole  question 
between  the  parties  is  whether  the  supply 
of  water  to  that  bath  is  a  supply  for 
*' domestic  purposes"  or  for  a  "trade, 
manufieicture,  or  business/'  It  appears  to 
me  that  the  undertaJdng  of  a  school  of 
350  boys  is  within  certain  authorities  and 
for  certain  purposes  a  business.  I  find 
that  Lord  Ellenborough  in  Doe  d.  Bish  v. 
Keeling  ^  held  that  an  assignment  of  a 
lease  to  a  schoolmaster  was  a  breach  of  a 
covenant  "not  to  use  or  exercise,  or 
permit  or  suffer  to  be  used  or  ezerdsed, 
upon  the  demised  premises  or  any  part 
thereof  any  trade  or  business  whatsoever, 
&c,j  without  the  Ucenoe  of  the  lessor,"* 

(5)  27  L.  J.  M.C.  174 ;  E.  B.  &  E.  176. 

(6)  7  Q.B.  D.  606. 

(7)  50  L.  J.  Ch.  39 ;  16  Ch.  D.  247. 

(8)  48  L.  T.  906. 
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<bc. ;  and,  to  take  the  recent  case  of  Rolls 
V.  Miller ^^  the  Court  of  Appeal  there  held 
thatacharitable institution  called  a  ''home 
for  working  girls,"  where  the  inmates  were 
provided  with  board  and  lodging,  whether 
any  payment  was  taken  or  not,  was  a 
business,  and  came  within  the  restrictions 
of  a  covenant  not  to  use,  exercise,  or  carry 
on  upon  the  premises  any  trade  or  busi- 
ness of  any  description  whatsoever.  This 
case  is  not,  in  my  opinion,  varied  by  the 
fact  that  the  school  is  not  carried  on  for 
profit,  and  that  the  receipts  from  the  boys 
are  applied  to  the  augmentation  of  the 
foundation. 

For  certain  purposes  I  think  this  school 
is  a  business  ;  but  I  have  to  decide  whe- 
ther, within  section  12  of  the  Waterworks 
Clauses  Act,  1863,  which  contrasts  a 
supply  for  "domestic  purposes"  with  a 
supply  for  a  "  trade,  manufacture,  or  busi- 
ness," this  is  a  supply  for  domestic  pur- 
poses or  for  the  purposes  of  the  business. 
The  only  sections  to  which  I  need  refer 
or  which  have  any  bearing  on  the  matter 
in  the  Public  Health  Act,  1875,  are  sec- 
tions 56  and  65.  The  effect  of  section  56 
is  that  where  a  local  authority  supplies 
water  it  may  charge  a  water  rate,  to  be 
assessed  on  the  net  annual  value  of  the 
premises  in  the  manner  pointed  out,  or  it 
may  enter  into  an  agreement  as  to  the 
terms  on  which  water  is  to  be  supplied, 
the  effect  of  which  is  that  it  may  make 
an  assessment  as  of  right  in  default  of  an 
agreement  which  may  be  made  if  the 
parties  please.  Section  65  enables  the 
local  authority  to  supply  water  for  public 
baths  or  washhouses  on  the  terms  of  an 
agreement,  or  to  construct  works  to  supply 
water  for  public  baths  or  washhouses,  and 
this  is  the  only  section  which  expressly 
applies  to  baths.  I  have  therefore  to  deal 
with  a  series  of  enactments  in  which  there 
is  no  provision  about  baths,  except  one 
which  refers  to  public  baths.  In  this 
state  of  things  counsel  for  the  plaintiffs  does 
not  contest  that  a  supply  of  water  to  an 
ordinary  bathroom  in  a  private  residence 
would  not  be  a  supply  for  the  purpose  of 
a  trade,  manufacture,  or  business.  There 
is  authority  for  that  in  the  case  of  Weaver 
V.  Cardiff  Corporation^^  in  which  it  was 
held  that  when  a  special  Act  required  a 
company  to  supply  water  for  domestic 


purposes,  not  including  a  supply  for 
baths,  washhouses,  or  public  purposes,  a 
fixed  bath  connected  with  the  water 
service  and  used  by  a  private  resident 
was  not  within  the  exception.  Beyond 
that,  counsel  for  the  plaintiffs  does  not 
contest  the  proposition  that  if  the  owner 
of  a  private  residence  constructed  a 
swimming  bath  on  his  premises  for  his 
own  use  the  water  supplied  to  that  bath 
would  be  supplied  for  "domestic  pur- 
poses." But  he  says  that  this  is  a  dif- 
ferent case  because  the  school  is  a  busi- 
ness, and  the  supply  of  water  for  this 
swimming  bath  is  a  supply  for  the  pur- 
poses of  that  business.  The  business,  if 
it  be  one,  is  that  of  receiving  the  boys, 
feeding  them,  teaching  them,  and  housing 
them  during  the  school  term  ;  and  if  the 
plaintiffs'  proposition  is  true,  the  supply 
of  water  for  the  use  of  the  boys  for  wash- 
ing their  hands  or  cooking  their  meals 
would  be  a  supply  for  the  purposes  of 
that  business.  It  seems  to  me  that  this 
is  an  extravagant  proposition,  and  I  ask 
myself  whether  I  ought  to  draw  a  dis- 
tinction between  water  supplied  for  ordi- 
nary domestic  purposes  and  water  supplied 
for  this  swimming  bath.  I  think  it  is 
impossible  to  say  that  this  swimming 
bath  is  a  business  as  distinguished  from 
the  other  purposes  for  which  the  school  is 
carried  on.  If  the  governors  had  a 
gymnasium,  could  it  be  said  that  they 
carried  on  business  as  gymnasium  pro- 
prietors 1  If  they  taught  carpentering, 
could  it  be  said  that  they  carried  on  busi- 
ness as  carpenters  %  I  answer.  Certainly 
not.  Their  business  is  the  whole  business 
of  the  school,  and  the  swimming  bath  is 
only  a  part  of  that  whole.  The  true 
answer  is,  that  in  section  VI  of  the 
Waterworks  Clauses  Act,  1863,  you  have 
to  read  the  words  "  trade,  manufacture, 
or  business  "  in  contrast  with  "  domestic 
purposes";  and  directly  you  find  that 
the  water  is  supplied  for  domestic  pur- 
poses, even  though  it  is  supplied  for  the 
domestic  purposes  of  the  business  of  keep- 
ing a  school,  it  is  a  supply  for  domestic 
purposes,  and  not  for  a  business.  The 
nearest  case  to  this  is  Liekeard  Union  v. 
Liakeard  Waterworks  Co?  That  was  a 
case  about  a  workhouse,  and  it  was  argued 
that  the  maintenance  of  a  workhouse  was 
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a  public,  not  a  private  purpose,  and  that 
water  supplied  for  it  was  not  supplied  for 
domestic  purposes.  Lord  Coleridge  uses 
these  woitis :  "  No  doubt  this  is  true,  but 
in  the  prosecution  of  that  which  is  a 
public  purpose  there  may  be  domestic 
uses,  and  this  is  one."  And  he  gives  us 
an  instance  that  "  Every  large  family  is 
partly  made  up  of  persons  quite  uncon- 
nected by  ties  of  blood  or  marriage,  and 
the  number  of  those  so  connected  may 
bear  a  very  small  proportion  to  the  whole 
number  of  persons  collected  together,  as, 
for  instance,  in  the  case  of  a  school,  where 
a  number  of  persons  of  different  &milies 
are  collected  fix)m  different  places,  but 
under  one  head,  and  one  roof,  and  are  for 
all  practical  purposes  one  family."  It 
seems  to  me  that  that  is  the  real  way  to 
treat  this  case.  All  these  boys  consti- 
tute for  the  purpose  of  this  question  one 
fiimily,  one  establishment ;  and  the  supply 
of  water  to  them  is  as  much  a  supply  for 
domestic  purposes  as  the  supply  to  the 
masters  or  any  other  members  of  the 
£unily ;  and  if  it  is  conceded,  as  it  is,  that 
in  a  private  residence  there  is  no  dis- 
tinction between  water  supplied  to  swim- 
ming baths  and  water  supplied  for  ordinary 
washing  purposes,  it  follows  that  the 
water  supplied  to  this  bath  is  supplied  for 
domestic  purposes,  and  the  plaintiffs  must 
£Eiil.  The  action  must  therefore  be  dis- 
missed. 


Solicitors— Doyle,  Devonshire  &  Woodhouse, 
agents  for  J.  Inpram  Dawson,  Barnard  Castle, 
for  plaintiffs ;  Huntingdon  &  Leaf,  agents  for 
A  T.  Piper,  Barnard  Castle,  for  defendants. 

iJReported  by  W,  Ivimey  Cook^  JEsq., 
Barrister-at'Law. 


METROPOLITAN  ELBCTRIC 
SUPPLY  CO.  V,  QINDEB. 


BUCKLET,  J. 

1901. 

April  18,  19,  20,  i 

22,  23. 

Contract — Electric  Light— CofUrad  to 
Take  Whole  of  Electric  Energy  from  Sped- 
fied  Company — Absence  of  Negative  Stipu- 
lation— Breach  of  Contract — Injunetton— 
"  Undue  preference  " — Electric  Lighting 
Act,  1882  (45  d:  46  Vict.  c.  56),  «.  19  and 
20  —  Metropolitan  Electric  Supply  Co. 
(Mid-London)  LighHng  Order,  1889, 
M.  46  and  62 — Electric  LighUng  Orden 
Conjirmation  {No.  6)  Act,  1889  (52  d:  53 
Vict,  ch,  dxxxi). 

In  1898  the  defendant  signed  a  requett 
to  the  plaintiff  company  for  a  supply  of 
electric  energy.  The  request  was  mads 
subject,  among  other  terms  and  ootiditions, 
to  the  following  :  (1)  "  The  consumer  agrees 
to  uOce  the  whole  of  the  electric  energy 
required  for  the  premises  mentioned  hebw 
from  the  company  for  a  period  of  not 
less  than  five  years  "  ;  (2)  the  charge  toas 
fixed  at  4^.  per  Board  of  Trade  uniL 
On  the  margin  it  was  noted  thai  in  the 
event  of  the  company^  standard  rate  being 
reduced  below  the  price  therein  quoted  the 
defendant  was  to  have  the  benefit  of  sud^ 
reduction.  In  1901  the  defendant  gave 
the  plaintiff  company  nUice  to  disconnect. 
The  company  had  entered  into  similar 
contracts  unth  other  constaners  for  different 
terms  of  years,  and  in  the  oase  of  one  con- 
sumer at  a  different  rate  of  payment. 

In  an  action  by  the  oompany  for  an 
injunction  to  restrain  the  defendant  froin 
taking  any  electric  energy  from  any  person 
other  than  the  company, — Held,^<,  that 
the  contract  implied  a  oonXradt  by  the 
defendant  not  to  take  energy  from  any  cm 
except  the  company,  which  in  a  oase  of  this 
kind — a  trade  contract  for  supply  and  not 
for  personal  services — could  be  enforod 
by  injunction. 

Held,  secondly,  that  the  eontract  was 
not  void  under  sections  19  and  20  of  the 
Electric  Lighting  Act,  1882,  on  the  ground 
thai  undue  preference  had  been  given  bg 
the  company  to  other  consumers;  that  the 
relevant  words  of  section  19  were  ''  tun^ 
similar  circumstances  to  a  corresponding 
supply,"  and  that  the  section  left  a  latitude 
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to  the  company  to  make  bargcnns  with  its 
cuaiomersy  where  the  circumetances  differed 
or  the  supply  did  not  correepond^  for 
different  terms,  cmd  that  on  the  foots  of  the 
ease  no  undue  preference  was  shewn. 

Held,  thirdly,  that  the  injunction  asked 
ought  iherefore  to  he  granted. 

Trial  of  action  with  witnesses. 

The  Metropolitan  Electric  Supply  Co., 
Lim.,  the  plaintiff  in  the  action,  obtained 
in  1889  a  provisional  order  under  the 
Electric  Lighting  Acts,  1882  and  1888, 
which  was  duly  confirmed  by  the  Electric 
Lighting  Orders  Confirmation  (No.  5) 
Act,  1889,  authorising  it  to  supply  electric 
energy  in  the  Mid-London  district,  which 
included  the  Holborn  district. 

The  defendant,  Thomas  Ginder,  was  a 
publican  carrying  on  business  at  the  Bed 
Lion  public-house,  No.  72  High  Holborn. 
On  November  16,  1898,  he  signed  what 
was  called  in  the  proceedings  a  contract, 
but  which  in  point  of  fieu^t  was  a  request, 
delivered  to  the  plaintiffs  under  the 
statutory  rights  conferred  by  the  Act  of 
Parliament,  requesting  a  supply  of  energy 
to  his  premises.  This  request  was  made 
subject,  among  other  terms  and  con- 
ditionsy  to  the  following :  (1)  "  The  con- 
sumer agrees  to  take  the  whole  of  the 
electric  energy  required  for  the  premises 
mentioned  below  from  the  company  for  a 
period  of  not  less  than  5  years."  (2)  '*  The 
charge  for  electric  energy  to  be  ^\i, 
per  Board  of  Trade  unit."  On  the 
margin  it  was  noted  that  in  the  event 
of  the  plaintiff  company's  standard  rate 
being  reduced  below  the  price  therein 
quoted  the  defendant  was  to  have  the 
benefit  of  such  reduction. 

The  result  of  the  request  was  that,  the 
plaintiff  company  being  by  statute  com- 
pellable to  supply  directly  the  request  was 
made,  there  arose  a  right  in  the  defendant 
to  have  a  supply,  and  accordingly  a  supply 
was  given  him  by  the  plaintiff  company. 

On  February  25,  1901,  the  defendant 
wrote  to  the  plaintiff  company  stating 
that  as  he  was  dissatisfied  with  its  light 
he  had  instructed  another  company  to  fix 
up  its  light  and  was  now  using  it,  and 
requesting  the  plaintiff  company  to  re- 
move its  meter.  Thereupon  the  defen- 
dant   abandoned    the  plaintiff  company 


GiNDEB. 

and  took  his  supply  from  another  com- 
pany. 

On  March  16,  1901,  the  plaintiff  com- 
pany issued  the  writ  in  the  present  action 
asking  for  an  injunction  to  restrain  the 
defendant  from  taking  the  whole  or  any 
part  of  his  electric  energy  from  any  person 
other  than  the  plaintiff'  company. 

On  March  1 8  the  plaintiff  company  gave 
notice  of  motion  for  an  injunction.  The 
motion  was  not  heard  out,  but  the  hearing 
of  the  action  was  accelerated,  and  the 
action  now  came  on  for  trial  without 
pleadings  upon  the  issues  raised  in  the 
affidavits  filed  on  the  motion. 

It  appeared  from  the  evidence  that  the 
plaintiff  company  had  entered  into  con- 
tracts with  other  consumers  for  the  supply 
of  electric  energy  for  different  terms  of 
years.  The  following  instances  were 
proved : 

1.  Case  of  the  Rugby  Tavern.— In 
March,  1898,  the  plaintiff  company 
entered  into  a  contract  with  one  Schultz, 
the  then  tenant,  for  a  term  of  five  years 
at  i^.  per  unit;  in  March,  1900,  a  con- 
tract with  one  Hatchman,  who  had  then 
become  the  tenant,  for  two  years  at  4^. 
per  unit;  and  on  February  14,  1901,  a 
contract  with  Schultz  for  two  years  at 
4^(2.  per  unit. 

2.  Case  of  the  Old  Thatched  House- 
On  June  6,  1899,  the  plaintiff  company 
entered  into  a  contract  with  the  tenant 
for  three  years  at  4^.  per  unit. 

3.  Case  of  the  Vienna  Caf6,  the  pro- 
prietor of  which  was  one  Gates. — In  1895 
Qates  paid  7^.  per  unit,  but  no  term  of 
years  was  fixed.  On  October  6,  1899,  he 
entered  into  a  contract  for  one  year  to  pay 
A\d,  per  unit ;  and  on  October  8,  1900, 
he  entered  into  a  contract  for  two  years 
at  id.  per  unit. 

One  of  the  defences  relied  upon  by  the 
defendant  was  that  the  plaintiff  company 
itself  had  fniled  to  perform  its  obligations, 
and  had  not  given  proper  light ;  but  the 
Court  found  as  a  fact  that  the  light 
supplied  by  the  plaintiff  company  to  the 
defendant  was  reasonably  such  as  he  was 
entitled  to  receive. 

Asibury,  K,0.,  and  C.  E.  Sargant^  for 
the  plaintiff  company. — The  request  signed 
by  the  defendant  amounts  to  a  negative 
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oontiact  bj  him  not  to  take  electric  energy 
from  any  one  else  for  a  period  of  five  years. 
By  taking  energy  from  another  company 
the  defendant  has  broken  his  contract, 
and  the  plaintiff  company  ia  entitled  to 
the  injunction  it  asks. 

Swinfen  Eady,  K.C.y  and  Siewart-SmUhf 
for  the  defendant. — First,  the  contract  is 
affirmative  in  its  terms,  and  does  not  con- 
tain any  negative  stipulation  restraining 
the  defendant  from  taking  his  energy  from 
any  other  company.  In  such  a  case  the 
Court  will  refuse  to  grant  an  injunction 
on  the  footing  that  a  negative  stipulation 
is  to  be  implied — Whitwood  Chemical  Co, 
V.  Hardman  [l89l]^  and  Montague  v. 
FlockUm  [1873].* 

The  contract  here  is  analogous  to  a 
contract  for  the  sale  of  goods,  in  which 
case  the  Court  will  not  decree  specific 
performance  by  way  of  injunction — 
DonneU  v.  BenneU  [l883j  '  and  Fothergill 
V.  Rowland  [l873].* 

[Buckley,  J ,  referred  to  CaU  v.  Taurle 

[1869].*] 

That  was  a  case  of  purchase  of  land, 
and  the  purchaser,  having  purchased  with 
notice  of  a  covenant,  was  held,  under  the 
doctrine  of  Tulk  v.  Moxhay  [1848],®  to  be 
bound  by  it.  The  case  is  therefore  dis- 
tinguishable from  the  present. 

fBacKLET,  J.,  referred  to  Doherty  v. 
AUman  [i878]7] 

That  was  not  a  case  of  a  contract  for 
the  sale  of  goods.  Assuming  that  the 
plaintiff  company  has  suffered  any  injury 
by  reason  of  the  defendant's  conduct, 
damages  would  afford  an  adequate  remedy. 
But  what  injury  has  the  plaintiff  company 
suffered  ?  The  defendant  was  not  under 
any  obligation  to  take  any  supply  from  the 
plaintiff  company.  The  plaintiff  company 
cannot  therefore  claim  damages  for  his  not 
having  done  so. 

Secondly,  under  the  Electric  Lighting 
Act,  1882,  the  plaintiff  company  had  no 
power  to  impose,  as  a  condition  of  supply- 
ing the  defendant,  that  he  should  agree 
to  take  a  supply  for  a  term  of  five  years. 

(1)  60  L.  J.  Ch.  428 ;  [1891]  2  Ch.  416. 

(2)  42  L.  J  Ch.  677;  L.  R.  16  Bq.  189. 

(3)  62  L.  J.  Ch.  414 ;  22  Ch.  D.  836. 

(4)  43  L.  J.  Ch.  252 ;  L.  B.  17  Kq.  132. 
(6)  38  L.  J.  Ch.  665 ;  L.  R.  4  Ch.  654. 

(6)  18  L.  J.  Ch.  83 ;  2  Ph.  774. 

(7)  3  App.  Cas.  709. 


There  was  no  consideration  for  such  an 
agreement.  It  was  a  mere  niukim  pactum. 
The  contract  is  therefore  invalid  to  that 
extent* 

Thirdly,  under  sections  19  and  20  of 
the  Act  of  1882  ®  the  plaintiff  company  is 
prohibited,  in  making  contracts  for  a 
supply  of  electricity,  from  shewing  any 
undue  preference  to  any  company  or  per- 
son. This  it  has  done  in  the  instances 
that  have  been  proved  in  evidence  by 
granting  in  some  cases  a  supply  at  the 
same  price  per  unit  as  it  is  granted  to  the 
defendant,  but  for  shorter  terms,  and  in 
the  case  of  Gates  by  granting  a  supply  for 
a  shorter  term  and  a  lower  price.  An 
agreement  for  a  longer  term  of  years  than 
other  consumers  is  not  such  a  considera- 
tion as  to  justify  a  lower  rate  of  charge— 
Diphwye  Caeaon  Slate  Co.  v.  Festiniog 
Railway  [1874]  ®  and  Holland  v.  Festiniog 
Railway  [l876j.'® 

Astbury,  K,C,,  in  reply.— As  to  the 
right  of  the  plaintiff  company  to  an  in- 
junction, we  rely  upon  the  observations  of 
Lord  Selbome  in  Wolverhampton  and 
WcUeaU  Railway  v.  London  and  North- 
western Railway  [1873]."  This  is  not  a 
case  in  which  damages  would  afford  an 
adequate  satisfiustion  of  the  breach  of  con- 
tract. It  was  contended  that  the  case 
was  analogous  to  that  of  a  contract  for 
the  sale  of  goods,  but  here  there  is  no 
contract    for  the   sale    of    any   specific 

(8)  The  Electric  Lighting  Act,  1882,  s.  19: 
"  Where  a  supply  of  electricity  is  provided  in 
any  part  of  an  area  for  private  purposes,  then 
ezoept  in  80  far  as  is  otherwise  provided  by  the 
terms  of  the  license,  order,  or  special  Act  autho- 
rising such  supply,  every  company  or  person 
within  that  part  of  the  area  shall,  on  applicfr- 
tioD,  be  entitled  to  a  supply  on  the  same  tenns 
on  which  any  other  company  or  person  in  snoh 
part  of  the  area  is  entitled  under  similar  cir- 
cumstances to  a  corresponding  supply." 

Section  20 :  "  The  undertakers  shall  not,  in 
making  any  agreements  for  a  supply  of  elec- 
tricity, show  any  undue  preference  to  any  locsl 
authority,  company,  or  person,  but,  save  ai 
aforesaid,  they  may  make  such  chsiges  for  the 
supply  of  electricity,  as  may  be  agreed  upon, 
not  exceeding  the  limits  of  prioe  imposed  by  or 
in  pursuance  of  the  license,  order,  or  special 
Act  authorising  them  to  supply  electricity.* 

(9)  2  Nev.  &  Mac.  73. 

(10)  2  Nev.  k.  Mac.  278. 

(11)  43  L.  J.  Ch.  131,  133 ;  L.  R.  16  Bq.  483; 
440. 
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chattels  which  could  be  purchased  else- 
where. 

WkUwood  GhMMcaL  Co.  v.  Haardmtm^ 
was  the  case  of  a  contract  for  personal 
services,  and  is  distinguishable  on  that 
ground. 

[On  this  point  he  also  referred  to  the 
diaUsm  of  Jessel,  M.B.,  in  Printing  and 
numerical   Registering  Co,  v.  Sampeon 

[1876].1«] 

The  objection  that  the  plaintifif  com- 
pany has  no  power  to  impose  as  a  con- 
dition of  supplying  the  defendant  that  he 
should  agree  to  take  a  supply  for  a  fixed 
term  is  entirely  covered  by  the  plaintiff 
company's  (Mid-London)  Lighting  Order, 
1389,  s.  46,''  which  requires  that  an  owner 

(12)  44  L.  J.  Ch.  706;  L.  R.  19  Bq.  463,  466. 

(13)  Metropolitan  Blectrio  Supply  Co. 
(Mid-London)  Lighting  Order,  1889,  b.  46: 
•<  The  undertakers  shall,  upon  being  re- 
quired to  do  so  by  the  owner  or  oocnpier  of 
premises  situate  within  60  yards  from  any 
distributing  main  of  the  undertakers  in  which 
they  are,  for  the  time  being,  required  to  main- 
tain or  are  maintaining  a  supply  for  the  purposes 
of  general  supply  to  private  consumers  under 
this  Order  or  any  regulations  and  conditions, 
subject  to  which  they  are  authorised  to  supply 
energy  under  this  Order,  give  and  continue  to  give 
a  supply  of  energy  fbr  such  premises  inaccordance 
with  the  provisions  of  this  Order,  and  of  all  such 
regulations  and  conditions  as  aforesaid,  and  they 
shall  furnish  and  lay  any  electric  lines  that  may 
be  necessary  for  the  purpose  of  supplying  the 
maximum  power  with  which  any  such  owner  or 
occupier  may  be  entitled  to  be  supplied  under 
this  Order  subject  to  the  conditions  following; 
(that  is  to  say)  .  .  .  Bvery  owner  or  occupier 
of  premises  requiring  a  supply  of  energy  shall 
.  .  .  Bnter  into  a  written  contract  with  the 
undertakers  (if  required  by  them  so  to  do)  to 
continue  to  receive  and  pay  for  a  supply  of 
energy  for  a  period  of  at  least  2  years  of  such 
an  amount  that  the  payment  to  be  made  for 
the  same,  at  the  rate  of  diarge  for  the  tune 
being  charged  by  the  undertakers  for  a  supply 
of  energy  to  ordinary  consumers  within  the  area 
of  supply,  shall  not  be  less  than  201.  per  centum 
per  annum  on  the  outlay  incurred  by  the  under- 
takers in  providing  any  electric  lines  required 
under  this  section  to  be  provided  by  them  for 
the  purpose  of  such  supply,  and  give  to  the 
undertakers  (If  required  by  them  so  to  do) 
security  for  the  payment  to  them  of  all  moneys 
which  may  from  time  to  time  become  due  to 
them  by  such  owner  or  occupier  in  respect  of 
any  electric  lines  to  be  furnished  by  the  under- 
takers, and  in  respect  of  energy  to  be  supplied 
by  them  .  .  ." 

Section  62 :  <*  Subject  to  the  provisions  of 
this  Order  and  of  the  principal  Act,  and  to  the 


requiring  a  supply  of  energy  shall  '*  enter 
into  a  written  contract  with  the  under- 
takers (if  required  by  them  so  to  do)  to 
continue  to  receive  and  pay  for  a  supply 
of  energy  for  a  period  of  at  least  2 
years";  and  section  52,^*  which  em- 
powers the  undertakers  to  make  any 
agreement  with  the  consumer  as  to  the 
price  to  be  charged  for  energy. 

Then  as  to  undue  preference,  the  words 
'*  under  similar  circumstances  to  a  corre- 
sponding supply,"  in  section  19  of  the 
Electric  Lighting  Act,  1882,^  give  the 
plaintifif  company  a  latitude  to  make  bar- 
gains with  its  customers  where  the  cir- 
cumstances differ  or  the  supply  does  not 
correspond  for  different  terms.  In  the 
present  case  no  undue  preference  has 
been  proved. 

Diphwys  Caeeon  Slate  Co,  v.  Feetiniog 
Bailioay^  and  Holland  v.  Feetiniog  Bail- 
way  ^^  were  decisions  upon  the  Railway 
and  Canal  Traffic  Act,  1854  (17  &  18 
Yict.  c.  31),  s.  2,  and  do  not  apply. 

[He  also  referred  to  Denaby  Main 
Colliery  Co,  v.  Mancheater^  Sheffield^  and 
Lineolnahire  Railway  [l885].^^] 

BucKLET,  J.,  stated  the  fi&cts,  and  con- 
tinued :  One  of  the  first  defences  which  is 
raised  is  this :  it  is  said  that  the  language 
of  the  contract  here  is  affirmative  and  not 
negative,  and  that  the  Court  is  asked  to 
grant  an  injunction  upon  the  footing  that 
there  is  a  negative  covenant,  and  in  point 
of  fact  there  is  none  such.  Now  in 
answering  that  question  it  appears  to  me 
that  my  first  duty  is  to  read  and  construe 
the  contract,  and  for  the  purpose  of 
arriving  at  the  true  construction  of  the 
contract  I  must  disregard  what  would  be 
the  legal  consequences  of  my  construing  it 
the  one  way  or  the  other  way.  I  must 
first  find  out  what  it  means,  and  when  I 
have  found  out  what  it  means  then  I 
must  apply  proper  legal  principles  to  the 
contract  as  construed.     Now  there  is  a 

right  o£  the  consumer  to  require  that  he  shall 
be  charged  according  to  some  one  or  other  of 
the  methods  above  mentioned  in  cases  where  he 
is  entitled  to  require  a  supply,  the  undertakers 
may  make  any  agreement  with  a  consumer  as  to 
the  price  to  be  charged  for  energy,  and  the  mode 
in  which  such  charges  are  to  be  ascertained,  and 
may  charge  accordingly." 
(14)  56  L.  J.  Q.B.  181 ;  11  App.  Cas.  97. 
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passage  in  the  judgment  of  Lord  Selbome 
in  Wot/oerhampUm  amd  WaUall  Railway  v. 
London  and  North- Western  Railway  ^^ 
which  I  desire  to  read  on  this  part  of  the 
case.  Referring  to  Lumley  v.  Wagner 
[1852],>*  Lord  Selbome  said:  "With  re- 
gard to  the  case  of  LtmUey  v.  Wagner^^^ 
to  which  reference  was  made,  really  when 
it  comes  to  be  examined  it  is  not  a  case 
which  tends  in  any  way  to  limit  the 
ordinary  jurisdiction  of  this  Court  to  do 
justice  between  parties  by  way  of  injunc- 
tion. It  was  sought  in  that  case  to 
enlarge  the  jurisdiction  on  a  highly  arti- 
ficial and  technical  ground,  and  to  extend 
it  to  an  ordinary  case  of  hiring  and  ser- 
vice, which  is  not  properly  a  case  of  specific 
performance :  the  technical  distinction 
being  made  that  if  you  find  the  word 
*  not '  in  an  agreement — *  I  will  not  do  a 
thing' — as  well  as  the  words  *I  will,' 
even  although  the  negative  term  might 
have  been  implied  from  the  positive,  yet 
the  Court,  refusing  to  act  on  an  implica- 
tion of  the  negative,  will  act  on  the 
expression  of  it.  I  can  only  say,  that  I 
should  think  it  was  the  safer  and  the 
better  rule,  if  it  should  eventually  be 
adopted  by  this  Court,  to  look  in  all  such 
cases  to  the  substance  and  not  to  the 
form.  If  the  substance  of  the  agreement 
is  such  that  it  would  be  violated  by  doing 
the  thing  sought  to  be  prevented,  then 
the  question  will  arise,  whether  this  is  the 
Court  to  come  to  for  a  remedy.  If  it  is, 
I  cannot  think  that  ought  to  depend  on  the 
use  of  a  negative  rather  than  an  affirma- 
tive form  of  expression." 

Now,  the  cases  since  that  have  gone  to 
shew  that  what  Lord  Selbome  says  would 
be  the  true  principle,  if  it  should  eventu- 
ally be  adopted  by  this  Court,  has  really 
now  been  adopted  by  this  Court.  The 
language  here  is  this:  The  consumer 
agrees  to  take  the  whole  of  the  electric 
energy  required  for  his  premises  from 
the  plaintiff  company.  The  company 
was  bound  to  supply  under  the  statute 
if  asked.  The  consumer  asks.  The  re- 
sult was,  of  course,  that  there  was  a 
right  in  the  consumer  to  be  supplied. 
The  only  question  for  bargain,  then,  was 
price,  and  that  was  fixed  at  i^d.  per  unit. 
What  were  the  parties  really  contracting 

(15)  21  L.  J.  Gh.  898 ;  1  De  G.  M.  &  G.  604. 


about  in  those  words)  They  were  con- 
tracting not  affirmatively  for  the  supply 
of  something,  but  negatively  that  the 
defendant  would  not  tcJce  from  somebody 
else.  There  is  no  affirmative  oontract 
here  to  take  at  ail.  The  defendant  does 
not  agree  that  he  will  take  any  enei^ 
from  the  plaintiff  company.  He  says  he 
will  take  the  whole  of  the  electric  energy 
required.  It  is  competent  to  him  to 
burn  gas  if  he  likes,  and  to  require  none. 
The  only  thing  he  was  contracting  aboat 
was  that  if  he  took  electric  energy  be 
would  take  it  from  the  plaintiff  com' 
pany.  It  seems  to  me  that  the  whole 
essence  of  that  contract  is  that  which  is 
not  expressed  in  words,  I  agree,  but 
which  by  implication  is  really  the  only 
thing  existing — a  contract  that  he  will 
not  take  from  somebody  else.  He  agrees 
to  take  the  whole  frY)m  A,  which  neces- 
sarily implies  that  he  will  not  take  from 
B.  As  a  matter  of  construction  there- 
fore— not  by  express  words,  but  by  neces- 
sary implication — I  thisJc  that  there  is 
here  an  agreement  not  to  take  from 
others.  Now,  in  that  state  of  things, 
how  do  the  authorities  stand  which  have 
been  referred  to  1  In  the  first  place,  it  is 
said  that  in  the  recent  case  of  WhUwood 
Chemioal  Co,  v.  ffardmany^  in  which  an 
injunction  was  refused,  the  language  of 
the  contract  was,  *^  A  will  give  the  whole 
of  his  time  to  the  company's  businesB,'' 
which  implies  that  he  will  not  give  any 
to  anybody  else,  and  that  the  language 
here — namely,  ''A  will  take  the  wh^ 
of  his  supply — ^the  whole  required,"  is 
exactly  similar.  But  when  you  read  the 
judgments  in  that  case,  it  appeara  to  me 
that  the  Lords  Justices  founded  them 
entirely  on  this:  that  what  th^  were 
dealing  with  was  a  contract  of  personal 
service  which,  of  course,  this  Court  will 
never  specifically  enforce,  and  what  they 
point  out  is  that,  by  implication,  the 
parties  were  not  thinking  of  contracting 
about  excluding  the  manager  from  acting 
for  another — that  was  not  in  their  con- 
templation. What  was  in  their  con- 
templation was  that  they  should  enjoy 
A's  whole  time,  that  he  should  give  them 
his  service  without  reservation,  bat  that 
they  did  not  contemplate  the  negative 
stipulation    that    he   should    not   serve 
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others ;  and  it  being  a  contract  of  per- 
sonal service  it  is  quite  plain,  I  think, 
that  the  Court  of  Appeal  were  not  pre- 
pared to  extend  the  doctrine  of  LunUey 
V.  Wcigner^^  as  to  contracts  of  personal 
service  beyond  the  case  where  there 
exists,  as  there  did  in  Lwndey  v.  Wagr^/er^^^ 
express  negative  words.  But,  on  the  other 
hand,  I  find  in  CaU  v.  TcfwrU^  a  case 
equally  on  all-fours  with  the  present  as 
regards  the  expression,  but  not  a  case  of 
personal  service ;  the  words  of  the  cove- 
nant were  that  the  plaintiff  "  should  have 
the  exclusive  right  of  supplying  all  ale,'' and 
he  asked  for  an  injunction  to  restrain  a 
person  from  supplying  the  ale  himself  or 
getting  it  from  another  person,  and  suc- 
ceeded. Now  the  observation  which  has 
been  made  on  CaU  v.  TowrU  ^  is  this : 
that  it  was  a  case  dependent  upon  the 
doctrine  of  TvXk  v.  Moxhmf^  because  the 
defendant  in  the  action  was  a  person  who 
bought  the  land  with  notice  of  the  cove- 
nant in  question,  and  was  therefore  bound 
by  it.  It  does  not  appear  to  me  that  the 
observation  has  any  pertinence.  It  is 
quite  true,  but  it  is  immaterial  to  the  case. 
By  the  application  of  the  doctrine  of 
Tvlh  V.  Moxhay^  the  defendant  became 
bound  by  a  covenant  which  he  had  not 
entered  into  because  he  had  notice  of  it. 
Then  the  question  was,  What  was  the 
covenant  by  which  he  had  become  bound 
for  that  purpose)  The  Court  of  Appeal 
were  of  the  opinion  that  under  those  words, 
**  the  exclusive  right  of  supplying,"  they 
were  entitled  to  imply  the  negative  words, 
and  that  there  was  a  right  to  an  injunc- 
tion. FothergiU  v.  Rowland^  was  an 
action  brought  by  a  person  who  had 
become  entitled  to  be  the  purchaser  of  all 
the  coals  raised  in  a  colliery  His  vendor 
was  going  to  sell  the  colliery  to  some- 
body else,  and  he  would  not  have  got  the 
coals.  He  was  simply  the  purchaser  of 
goods  which  were  going  to  be  delivered  to 
somebody  else;  he  could  get  the  same 
goods,  or  goods  just  as  good  and  as 
suitable  for  his  purpose,  elsewhere,  and  it 
was  held  that  his  remedy  was  only  in 
damages.  In  DonneU  v.  BtrmeU^  Mr. 
Justice  Fry  granted  an  injunction  in  a 
case  of  a  contract  for  the  sale  of  chattels 
because  there  existed  negative  words. 
After  reading  or  referring  to  the  passage 


in  Lord  Selbome*s  judgment  to  which  I 
have  referred,  Mr.  Justice  Fry  said : 
*'  The  Court  ought  to  look  at  what  is  the 
nature  of  the  contract  between  the  parties; 
that  if  the  contract  as  a  whole  is  the  sub- 
ject of  equitable '  jurisdiction,  then  an 
injunction  may  be  granted  in  support  of 
the  contract  whether  it  contain  or  does 
not  contain  a  negative  stipulation." 
Now  I  think  this  is  such  a  contract, 
because  it  appears  to  me  that  the  contract 
for  this  present  purpose  is  not  one  for  the 
supply  by  the  plaintiff  company  to  the 
defendant  of  electricity.  He  is  not  bound 
to  take  any.  The  contract  really  is  a  con- 
tract the  whole  of  which  is  in  substance 
the  negative  part  of  it,  that  he  will  take 
the  whole  from  them,  and  will  not  take  it 
from  anybody  else.  I  therefore  think 
that  the  fact  that  the  contract  is  affirma- 
tive and  not  negative  in  form  is  no  ground 
for  refusing  an  injunction. 

Then  the  next  point  arises  upon  two 
sections  of  the  Electric  Lighting  Act, 
1882.^  It  was  argued  that  this  contract 
was  invalid  so  £sir  as  it  created  rights  as 
between  the  plaintiff  company  and  the 
defendant  for  a  term  ,of  years.  I  think 
that  point  is  entirely  answered  by  the 
language  of  sections  46  and  52  of  the 
Metropolitan  Electric  Supply  Co.  (Mid- 
London)  Lighting  Order,  1889  ^^  [His 
Lordship  read  the  sections,  and  con- 
tinued :J  So  that  it  appears  to  me  that, 
subject  to  complying  with  the  other  pro- 
visions of  the  Act  and  the  Order,  there  is 
express  statutory  authority  given  to  require 
a  contract  from  the  consumer  to  continue 
to  receive  a  supply  for  a  period  of  at  least 
two  years.  The  contract  here  is  less  than 
that.  It  does  not  require  the  consumer 
to  take  any  at  all,  but  the  contract  is  that 
he  shall  not  during  a  period  take  from 
other  people.  If  the  order  allows  him  not 
to  be  compelled  to  take  from  the  plaintiff 
company,  a  contract  which  requires  him 
not  to  take  from  others  is  less  and  not 
greater  than  that,  and  is  therefore,  I 
think,  legitimate 

Then  the  next  point  is  this:  that 
under  sections  19  and  20  of  the  Electric 
Lighting  Act,  1882,^  stating  them 
shortly,  undue  preference  must  not  be 
given  to  any  particular  consumer,  and  it 
is  said  that  here  there  were  contracts 
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with  other  consumers  which  were  dif- 
ferent  in  their  terms.  The  instances 
which  are  given  are  three.  [His  Lord- 
ship referred  to  the  three  instances  above 
set  forth,  and  continued  :]  Now  it  is  said 
that  there  were  thus  contracts  with 
other  customers  either  for  different  terms 
of  years,  or,  as  regards  Gates,  at  a  dif- 
ferent rate  of  payment,  and  that  that  is 
not  justified  by  the  Act.  Under  sec- 
tion 19  every  person  within  such  an  area 
as  this  is  entitled  to  a  supply  on  the  same 
terms  on  which  any  other  person  in  the 
area  "is  entitled  under  similar  circum- 
stances to  a  corresponding  supply."  Now 
that  last  expression  a  person  "is  en- 
titled" means,  I  think,  is  entitled  by 
arrangements  made  between  him  and  the 
company.  It  appears  to  me  that  the 
relevant  words  in  section  19  are  "  under 
similar  circumstances  to  a  corresponding 
supply."  There  is  left  latitude  to  the 
company  to  make  bargains  with  its 
customers,  where  circumstances  differ,  or 
the  supply  does  not  correspond,  for  dif- 
ferent terms.  How  far  they  may  go  is 
a  question  of  degree.  The  fact  is  that 
Gates  is  a  very  large  consumer.  His  bill 
is  stated  to  be  some  ten  times  that  of  the 
defendants.  Moreover,  he  is  a  consumer 
who  burns  largely  upon  the  day  load  as 
distinguished  from  the  night  load,  a  cir- 
cumstance which  is,  to  these  companies, 
of  great  importance.  They  are  bound  to 
keep  their  plant  running  in  the  day  as 
weir  as  in  the  night,  to  some  extent  at 
least,  because  some  consumers  want 
currents  during  the  day,  and  to  get  a 
consumer  who  draws  on  the  day  load  is 
of  use  to  them,  because  they  are  getting 
some  return  for  running  their  plant 
during  hours  which  would  otherwise  be 
unproductive.  May  they  take  that  into 
consideration?  I  answer  certainly  they 
may.  The  circumstances  are  not  similar 
where  the  one  consumer  is  on  the  day 
load  and  the  other  is  on  the  night  load. 

Then  what  does  a  "corresponding 
supply  "  mean  ?  Does  it  mean  that  the 
undertakers  are  necessarily  to  treat  the 
small  consumer  upon  equally  advan- 
tageous terms  as  the  large  consumer) 
The  cost  to  them  may  be  very  different ; 
greater  uniformity  of  demand,  easier  and 
less  expensive  collection  of  the  amount. 


are  circumstances  to  which  regard  most 
be  had.  It  appears  to  me,  therefore, 
that  that  defence  cannot  be  maintained. 
Then,  in  section  20  of  the  Electric  Light- 
ing Act,  1882,®  there  is  direct  statutoiy 
authority  which  is  supplemented  by 
sections  46  and  52  of  the  plaintiff  com- 
pany's Mid- London  Order  of  1889,*'  au- 
thorising the  plaintiff  company  to  maice 
charges  within  the  statutory  limit,  which 
is  Sd,  per  unit,  subject,  of  course,  to  sec- 
tion 19  as  to  similar  circumstances  and 
corresponding  supply,  and  subject  to  this 
that  they  must  not  unduly  prefer.  I  &il 
to  find  in  the  facts  of  this  case  that  there 
has  been  any  undue  preference.  Mr. 
Page,  who  is  the  person  principally  con- 
cerned in  these  contracts,  told  me,  as  I 
should  expect,  that  he  takes  the  circum- 
stances of  each  case  into  oonsideratiou, 
and  the  price  which  has  to  be  charged  is 
fixed  accordingly. 

It  seems  to  me  that  this  is  a  contract 
which  it  was  competent  for  the  plaintiff 
company  to  make,  and  that  it  is  entitled 
to  succeed  in  the  action.  I  most,  there- 
fore, grant  an  injunction  to  restrain  the 
defendant  during  the  residue  of  the  term 
of  five  years  which  is  mentioned  in  the 
contract  of  November  16,  1898,  from 
taking  the  electric  energy  required  for  his 
premises  from  any  person  other  than  the 
plaintiff  company,  with  liberty  to  the  de- 
fendant, if  at  any  time  the  plaintiff  com- 
pany is  not  prepared  to  supply  the  energy 
which  he  wants  or  if  it  supplies  an  energy 
such  as  not  to  be  an  efficient  supply— such 
as  it  is  bound  to  give  by  statute— to 
apply  to  be  relieved  from  the  operation  of 
the  injunction,  and  I  order  him  to  pay 
the  costs  of  the  action. 


Solicitors— Barlow  &  Barlow,  for  plaintiff 
company ;  Sidney  Morse,  for  defendant 


[Reported  by  W.  Ivimey  Cool,  Eq-, 
^arrister'Ot'Zaw, 
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ALSTON,  In  re ; 

ALSTON  V.   HOUSTON. 


SttUffnMv^— Trust  Fund—Tencmt  for 
Life  —  Remaindermen  —  Mortgage  —  Ar- 
rears of  Interest — Sale — Deficient  Seewrity 
— Interest  and  Capital — Apportionment. 

Trust  ftinds  vested  in  the  trustees  of  a 
marriage  settlement  included  a  mortgage  of 
leasehold  property.  The  mortgage  interest 
feU  mtLch  into  arreaiTy  and  finally  the 
security  was  sold  at  a  considerable  loss : — 
Held,  that  the  amount  recovered  must  be 
apportioned  between  capital  and  income^ 
represented  by  the  remaindermen  and  the 
tenant  for  life^  in  proportion  to  the  wmounts 
due  at  the  date  when  it  was  recovered  in 
respect  of  arrears  of  interest  and  in  respeot 
of  principal ;  as  between  successive  tencmts 
for  Ufsy  the  amount  attributed  to  interest 
being  apportioned  in  proportion  to  the 
arrears  due  to  them  respectively. 

So  held,  following  Moore,  In  re  (54 
L.  J.  Ch.  432),  and  Lyon  v.  Mitchell 
(34  L.  J.  N.O.  135;  W.  N.  (1899),  27). 

By  a  settlement  dated  August  16, 1882, 
executed  on  the  marriage  of  Rowland 
Crewe  Alston  with  Mary  Elizabeth  John- 
son, the  share  and  interest  of  M.  E. 
Johnson  under  the  will  of  her  grand- 
father, Robert  Johnson,  in  his  residuary 
real  and  personal  estate  were  settled  upon 
trust  to  pay  the  income  to  her  for  her  life, 
and  after  her  death  upon  trust  to  pay  the 
income  to  R.  C.  Alston  for  his  life,  and 
after  the  death  of  the  survivor  of  them 
upon  trust  for  the  children  of  the  mar- 
riage as  therein  mentioned.  The  trustees 
had  power  to  retain  any  investments,  or 
with  the  consent  of  M.  E.  Johnson  during 
her  life  to  sell  and  reinvest. 

On  July  28, 1896,  the  marriage  between 
R.  G.  Alston  and  M.  E.  Alston  was  dis- 
solved by  a  decree  absolute  obtained  on 
the  petition  of  R.  C.  Alston,  and  on  the 
same  day  the  life  interest  of  the  wife 
under  the  settlement  was  extinguished,  an 
order  being  made  that  the  settlement 
should  be  read  in  all  respects  as  if  M.  E. 
Alston  had  died  in  the  lifetime  of  R.  G. 
Alston. 

There  was  issue  of  the  marriage  three 
ohildreui  all  of  whom  were  infants.    In 


1896  the  said  M.  E.  Alston  married  her 
present  husband,  one  Houston. 

The  trust  funds  under  the  settlement 
included  a  sum  of  3,257Z.  14^.  1(2.,  secured 
by  a  mortgage  of  leasehold  premises  by 
deed  of  March  31,  1886,  carrying  interest 
at  4  per  cent.  This  mortgage  was  ulti- 
mately assigned  to  the  present  trustees  of 
the  settlement.  The  payments  of  interest 
having  been  very  irregular,  and  there 
being  considerable  arrears,  in  June,  1896, 
the  trustees  went  into  possession  of 
the  mortgaged  property  and  collected  the 
rents  ;  and  in  October,  1900,  the  property 
was  sold  for  1,825/.,  out  of  which  the 
costs  of  the  sale  and  other  charges  had  to 
be  deducted.  It  was  estimated  that  the 
net  amount  to  come  to  the  trustees  would 
not  exceed  1,742^  2^.  ^d. 

The  total  net  interest  which  ought  to 
have  been  paid  between  April  1,  1887, 
and  October  15, 1900,  was  1,7112.  lis.  M., 
and  the  amount  actually  received  by  the 
trustees  during  the  same  period  was 
1,030/.  12^.  M.  (including  the  rents),  so 
that  the  arrears  of  interest  amounted  to 
681/.  5s. 

This  summons  was  taken  out  by  the 
trustees  of  the  settlement  as  plaintiffs,  the 
defendants  being  M.  E.  Houston,  R.  G. 
Alston,  and  his  infant  children,  for  the 
determination  of  the  question  how  the 
amount  realised  by  the  sale  of  the  mort- 
gaged property  ought  to  be  apportioned 
between  the  successive  tenants  for  life  and 
the  remaindermen,  so  that  the  loss  might 
be  apportioned  amongst  them  £Edrly. 

Pophamy  for  the  trustees. 

Warrington^  K.C.^  and  Lexgh  Clare^  for 
M.  E.  Houston. — ^There  are  two  sets  of 
authorities  laying  down  conflicting  prin- 
ciples of  apportionment.  Kay,  J.,  in 
Foster^  In  re  ;  Lloyd  v.  Gairr  [ISQCV  said 
that  the  capital  moneys  produced  oy  the 
sale  and  all  the  moneys  received  by  the 
tenant  for  life  must  be  added  together. 
The  total  must  bo  divided  between  the 
tenant  for  life  and  the  remaindermen  in 
the  proportion  of  the  amounts  which  they 
ought  to  have  received  if  the  security  had 
been  sufficient,  the  tenant  for  life  giving 
credit  for  what  he  had  actually  received. 

(1)  60  L.  J.  Gh.  176 ;  46  Ch.  D.  629. 
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Alston,  In  be. 

This  was  followed  by  Farwell,  J.,  in  Bird^ 
In  re;  Evans,  In  re;  Dodd  v.  Evans 
[l90ll.*  The  other  authority  is  Moore,  In 
re;  Moore  v.  Johnson  [l885],'  decided  by 
Pearson,  J.,  and  followed  by  North,  J.,  in 
Lyo7i  V.  Mitchell  [1899].*  The  principle 
there  was  to  take  the  capital  amount  and 
the  amount  due  for  arrears  of  interest  to 
the  tenant  for  life,  and  apportion  the  sum 
recovered — ^in  other  words,  apportion  be- 
tween the  losses — and  we  ask  the 
Court  to  adopt  that  principle.  In 
Moore,  In  re,^  the  point  was  not 
argued:  it  was  assumed  that  that  was 
the  right  principle  to  adopt.  In  Bird, 
In  re,^  the  facts  were  different,  as  the 
loss  had  occurred  through  a  breach  of 
trust,  and  therefore  the  learned  Judge 
said  the  parties  must  be  put  in  the  same 
position  as  if  the  breach  of  trust  had 
not  occurred.  Again,  in  Barker,  In  re  ; 
Barker  v.  Barker  [l897],^  Stirling,  J., 
followed  Moore,  In  re,^  and  intimated  his 
opinion  that  the  apportionment  in  Foster, 
In  re,^  was  intended  to  be  confined  to  the 
case  of  a  mortgagee  in  possession. 

J.  D,  Davenport,  for  R.  0.  Alston  and  the 
infant  defendants. — James,  V.C.,  in  Cox 
V.  Cox  [l869],*  said  the  true  principle 
was  that  neiUier  the  tenant  for  life  nor 
the  remainderman  was  to  gain  an  ad- 
vantage over  the  other;  neither  was  to 
suffer  more  damage  in  proportion  to  his 
estate  and  interest  than  the  other  suffered. 
Moore,  In  re,^  is  not  a  satisfactory  report, 
and  it  is  doubtful  whether  it  has  ever  been 
followed.  Foster,  In  re^  has  been  followed 
by  Stirling,  J.,  in  the  case  of  a  mortgagee 
in  possession,  and  by  Farwell,  J.  That 
case  did  not  require  the  tenant  for  life  to 
refund,  but  only  to  account  for  what  he 
had  received ;  and  this  is  the  true  principle 
of  Cox  V.  Cox,^ 

Warrington,  K,C,,  replied. 

Kbeewich,  J. — I  must  abandon  the 
attempt  which  I  had  contemplated  to  dis- 
oriminate  between  the  conflicting  autho- 
rities. In  reference  to  that  subject,  I 
agree  with  what  has  been   said  by  Mr. 

(2)  Ante,  p.  514 ;  [1901]  1  Ch.  916. 

(3)  64  L.  J.  Ch.  432. 

(4)  34  L.  J.  N.C.  135 ;  W.  N.  (1899),  27. 

(5)  32  L.  J.  N.C.  569;  W.  N.  (1897),  154. 

(6)  38  L.  J.  Ch.  569 ;  L.  B.  8  Eq.  343. 


Justice  Farwell  in  Bird,  In  re.^  It  may 
be,  but  I  do  not  say  that  it  18,  that  each 
of  these  cases  is  right  under  the  special 
circumstances  prevailing.  I  would  rather 
not  refer  to  the  two  cases  in  the  Weekfy 
Notes,  and  I  don't  think  we  can  find  any- 
thing useful  in  them,  except  that  Mr. 
Justice  North  did  not  follow  Foster,  In 
re,^  but  apparently  adopted  the  same 
method  of  apportionment  as  that  adopted 
by  Mr.  Justice  Pearson  in  Moore,  In  re} 
I  must  endeavour  to  find  some  principle 
from  the  cases  which  is  not  inconsistent 
with  them,  and  which  may  be  applied  to 
the  facts  of  the  present  case. 

I  have  before  me  the  case  of  Turner  v. 
Newport  [l846].^     That  was  the  case  of  a 
bond  given  by  will  as  part  of  the  residue 
of  the  testator's  estate.     No  principal  or 
interest  had  been  paid,  and  nothing  had 
been  recovered  for  some  years.     At  length 
something  was  recovered,  and  Lord  Cot- 
tenham    said :    ''  At    length    a    sum   is 
realised ;   and  then,  when   the   question 
arises  what  part  of  it  is,  as  between  the 
parties,  to  be  considered  as  principal,  the 
tenant  for  life  is  told,  that,  because  the 
gross  sum  recovered  is    less    than   the 
amount  of  the  original  debt,  she  is  to 
have  nothing.      Such    a    proposition  is 
contrary  to  the  plainest  principles  of  jus- 
tice,  particularly  when  it  is  considered 
that  the  Court  itself  has  restrained  her 
from  getting  in  the  debt  sooner,  in  the 
hope    that    more    might    be    ultimately 
recovered.     But  the  other  proposition  is 
equally  untenable — that  she  is  entitled  to 
the  whole  of  what  has  been  recovered  in 
respect  of  interest  since  the   testatrix's 
death."     He  solved  the  question,  or  put 
it  in  the  way  of  solution,  by  referring  it 
back    to    the    Taxing     Master    to   find 
out  the  value  of  the  bond  at  the  date 
of    the    death    of    the    testatrix,    and 
to    calculate    interest,    there    being  an 
intimation  that  the  sum  calculated  as  in- 
terest was  to  be  paid  to  the  tenant  for 
life.     That  would  not  work  here  because 
the   facts  are  different,   but  a  principle 
may  be  deduced   from   it.     A  sum  has 
been  realised  which  is  not  sufficient  to 
pay  the  principal  and   interest  in  foU. 
The  result  is  that  it  must  be  ascertained 

(7)  2  Ph.  14. 
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Alston,  In  be. 

in  some  way  what  is  a  fair  diyision  bo- 
tween  those  who  are  entitled  to  interest, 
but  have  not  received  it  in  full,  and  those 
who  are  entitled  to  the  principal,  but  will 
not  receive  it  in  full. 

It  seems  to  me  that  the  simplest  and 
most  logical  way  to  deal  with  it  is  to 
apportion  the  amount  in  hand  between 
the  two  estates  which  are  beneficially  in- 
terested in  that  amount,  the  estate  of  the 
tenant  for  life,  or  successive  tenants  for 
life,  as  in  this  case,  on  the  one  hand,  and 
the  estate  of  the  remaindermen  on  the 
other.  The  real  question  is  what  is  due 
to  each  at  the  time  of  realisation.  If  a 
tenant  for  life  has  received  money,  he 
must  give  credit  for  the  amount,  but  the 
point  is  what  is  due  at  the  date  when  the 
money  is  recovered ;  in  other  words,  what 
is  due  in  respect  of  arrears  when  the 
division  takes  place)  That  view,  as  I 
understand  it,  agrees  with  the  decision  of 
Mr.  Justice  Pearson  in  Moort^  In  re}  If 
that  is  so,  I  am  happy  in  following  it.  It 
does  depart  from  the  decision  of  Mr.  J  ustice 
Kay  in  Foster,  In  re,^  but  the  explanation 
of  that  decision  may  be  that  it  is  one  only 
to  be  applied  to    the  peculiar    circum- 


stances of  the  case ;  and  in  Barker,  In  re,* 
Mr.  Justice  Stirling  appears  to  have  in- 
timated an  opinion  that  the  apportion- 
ment in  Foster^  In  re,^  was  intended  to  be 
confined  to  the  case  of  a  mortgagee  in 
possession.  That  distinction  does  not 
altogether  commend  itself  to  my  mind. 

In  the  present  case  the  amount  which 
has  been  recovered  must  be  apportioned 
between  capital  and  income  in  proportion 
to  the  amounts  due  at  the  date  when  it 
was  recovered  in  respect  of  arrears  of 
interest  and  in  respect  of  principal.  As 
between  the  successive  tenants  for  life, 
the  amount  attributed  to  interest  will  be 
apportioned  in  proportion  to  the  arrears 
due  to  them  respectively. 

Solicitors — ^Newman,  Paynter  k  Co ;  Lydall  9l 
Sons;  Canliffes  &  Davenport. 

IReported  hy  W.  S.  Goddard,  Etq,, 
BarrUter-at'Law, 
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ACOUMULATIONS.-See  Will. 

ADMINISTBATION. 

See  ExEOUTOB  and  Administbatob. 

ANCIENT    DEMESNE. 

See  Custom. 

APPEAL. 

Coiti— Shorthand  Hote  of  Judgment.]— Coiits 
in  the  Coart  of  Appeal  include  the  costs  of 
shorthand  notes  of  the  judgment  in  the  Court 
below  without  express  mention.  De  FaVbey  In 
re;  Ward  v.  Taylor,  (C.A.)  286. 

Interloentory  Order— Leave— Beftisal  to  Com- 
mit—Liberty of  the  Subject] — By  the  Supreme 
Court  of  Judicature  Act,  1894,  s.  1,  sub-s.  1  (h), 
no  appeal  lies  without  the  leave  of  the  Judge 
or  of  the  Court  of  Appeal  f  romi  an  interlocutory 
order  made  by  a  Judge  dismissing  a  motion  to 
commit.  Such  an  order  is  not  within  the 
exception  contained  in  sub-clause  (t)  of  that 
section.    Bowden  v.  Toxall,  (C.A.)  6. 

Varying  Order  in  Matter  as  to  whioh  no  Hotiee 
of  Appeal.]— See  Rivbb. 

APPOINTMENT.— See  Powbbs. 

ABBITBATION. 

Bisqnalifloation  —  Barrister  —  Hamed  Arbi- 
trator.]—An  agreement  contained  a  clause 
providing  that  ^1  disputes  arising  in  respect  of 
it  should  be  referred  to  the  arbitration  of  a 
certain  barrister.  In  the  course  of  the  arbi- 
Vol.  70.— Chanc. 


tration  a  charge  of  misconduct  was  made 
against  a  firm  of  solicitors,  or  their  authorised 
representative,  who  were  clients  of  the  bar- 
rister : — Held,  on  motion  to  restrain  the  con- 
tinuauce  of  the  proceedings  before  the  named 
arbitrator,  that,  there  being  no  charge  of  in- 
competence or  un6tness  or  bias  against  the 
arbitrator,  the  motion  could  not  succeed. 
JacJuon  V.  Ba/rry  Bailway  ([1893]  1  Ch.  238) 
and  Sokertley  v.  Mertey  Dockt  and  Harbour 
Boa/rd  ([1894]  2  Q.B.  667)  followed.  Bright  v. 
River  Plate  Construction  Co,^  69. 


ASSIGNMENT.— See  Contbact. 


ATTAOKMENT, 

Truitee— Money  « in  his  possession  or  under 
his  control  "—Order  for  Payment  into  Court — 
Default— Trustee  in  Humble  Circumstances.]— 
Qpon  an  application  for  leave  to  issue  a  writ  of 
attachment  against  a  trustee  who  has  failed  to 
comply  with  an  order  for  x>ayment  into  Court 
of  money  alleged  to  be  "in  his  possession  or 
under  his  control "  within  the  third  exception 
of  section  4  of  the  Debtors  Act,  1869,  it  must 
be  strictly  proved  that  the  money  so  ordered  to 
be  paid  has  been  in  the  actual  possession  or 
control  of  the  person  sought  to  be  committed. 
It  is  not  sufficient  to  prove  mere  constructive 
receipt  by  a  solicitor  or  agent  on  such  person's 
behalf.  Femtter,  In  re  ;  Herdman  v.  Fewtter, 
264. 

BANKEB. 
Mortgage — Current  Account— Closing  of  Ac- 
count—Power of  Sale.] — Where  a  mortgage  to 
secure  an  account  current  with  a  bank  contains 
a  power  of  sale,  to  arise  on  the  closing  of  the 
3N 


Digitized  by 


Google 


u 


CHANCERY  DIVISION. 


[1901 


acconnt,  the  acoonnt  Is  closed  by  a  letter  from 
the  mortgagor  to  the  bank  stating  that  he  has 
agreed  to  assign  all  his  assets  to  a  trustee  for 
creditors.  The  fact  that  an  account  is  in  debit 
does  not  prevent  its  being  closed  by  the  cus- 
tomer. Barry  ▼.  Halifam  Commereial  Banhinff 
a?.,  86. 

BANKRUPTCY. 

DiMlaimer  of  Leaieholds— Vendor  and  Pur- 
okaser — Bpeeifio  Performance  against  Tnutee.] 
— ^A  trostee  In  bankmptcj  cannot  disclaim  a 
bankrupt  vendor's  contract  for  the  sale  of  lease- 
holds without  disclaiming  the  lease.  Specific 
performance  of  such  a  contract  will  be  ordered 
against  the  trustee  notwithstanding  an  at- 
tempted disclaimer.  HoUomay  v.  Torh  (26 
W.  R.  627)  applies  only  to  the  case  of  a  bank- 
rupt purchaser.  Pearoe  v.  BtutabUI't  Tnutee, 
446. 

Fraudulent  Prefnrenee  —  Ouarantor  and 
Quarantee — Charge  in  Fayour  of  Guarantor^ 
Bight  of  Proof— Company.] — A  guarantor  who 
has  not  paid  anything  under  his  guarantee  has 
a  right  to  prove  in  respect  of  his  contingent 
liability  under  section  87  of  the  Bankruptcy 
Act,  1883,  and  therefore  is  a  "creditor"  within 
the  meaning  of  the  fraudulent-preference  sec- 
tion (section  48).  Paine,  In  re  ;  Read,  ex 
parte  (66  L.  J.  Q.B.  71  ;  [1897]  1  Q.B.  122), 
followed.  Mills,  In  re;  Offid^il  Receiver,  ex 
parte  (6  Morrell,  56),  and  Warren,  In  re; 
TramJter,  ex  parte  (69  L.  J.  Q.B.  426;  [1900] 
2  Q.B.  138),  distinguished.  Blaehpool  Mctor- 
Car  Co.,  In  re;  Hamilton  v.  Blackpool  Motor- 
Car  Co.,  61. 

Fraud  on  Bankruptcy  Law.]— See  Compant 
(Formation  and  Constitution). 


BUILDING    SOCIETY. 

See  Company  (Winding-up). 


parish  originally  included  several  townships, 
the  faot  that  some  of  these  townships  have  from 
time  immemorial  maintained  their  own  churdies, 
been  exempt  from  church  rate  for  the  main- 
tenanoe  of  the  mother  church,  and  appointed 
their  own  churchwardens,  does  not  prove  that 
such  townships  are  not  included  in  the  poridi 
or  that  the  inhabitants  thereof  are  not  entitled 
to  share  in  a  charity  for  the  poor  of  the  pazish. 
Sandbaeh  School  and  AlnUhotae  FowndaUon,  1% 
re  ;  Att,-  Gen.  v.  Crewe,  604. 

The  faot  that  a  township  is  sepaiately  rated 
to  the  poor  is  in  cases  within  the  Poor  Relief 
Act,  1662  (which  provides  for  the  appointment 
in  certain  cases  of  separate  overseers  for  each 
township),  of  no  weight  as  OTidenoe  that  it  is  a 
separate  parish.    lb. 

Xortmain— Will — Constmetion— Bequsit  of 
Money  to  he  Laid  Out  in  Purchase  of  Land  and 
Brection  thereon  of  Model  Dwellings  to  be  Let 
to  Poor  at  Low  Bents— Validity— «<  CharitaUe 
nies."]— A  testator,  who  died  in  1900,  devised 
and  bequeathed  his  residuary  real  and  personal 
estate  to  trustees  upon  trust  to  sell  andoonvezt 
and  to  stand  possessed  of  the  proceeds  upon 
trust  from  time  to  time  to  purchase  land  in 
populous  places  and  to  erect  upon  the  land  so 
purchased  model  dwellings,  and  to  let  the  same 
to  the  poor  at  low  rents: — Held,  that  the 
testator  had  manifested  a  general  charitable 
intention  to  provide  model  dwellingii  for  the 
poor,  and  therefore  that  the  effect  of  striking 
out  the  direction  to  purchase  land  in  accordance 
with  section  7  of  the  Mortmain  and  Charitable 
Uses  Act,  1891,  was  not  to  put  an  end  to  the 
whole  charitable  trust.  Held,  therefore,  that 
the  residuary  gift  was  valid.  Svtton,  In  re; 
LewU  V.  Sutton,  747. 

The  words  *<  the  charitable  uses  "  in  section  7 
of  the  Act  of  1891  have  the  same  meaning  as 
the  words  **  the  purposes  of  the  charity "  in 
section  8  of  the  Act.    lb. 


CHARITY. 
Deviie  of  Beal  Batata— Sale— Extension  of 
Time-~Jnrisdietion  of  Court.]— The  Court  has 
jurisdiction  under  section  5  of  the  Mortmain 
and  Charitable  Uses  Act,  1891,  to  extend  the 
time  for  the  sale  of  land  devised  by  will  to  a 
charity  for  a  reasonable  period  beyond  the 
period  of  one  year  limited  by  that  section ;  and 
the  interests  of  the  charity  with  regard  to  the 
present  and  probable  future  value  of  the  land 
may  be  taken  into  consideration  in  determining 
as  to  the  exercise  of  the  jurisdiction.  Side- 
batUm,  In  re  ;  Beeley  v.  Sldebattom,  (C.A.)  448. 

Inhabitants  of  *<  Parish  " —Several Townships 
—Separate  Bating  —  Separate  Overseers  and 
Churohwardens— Exemption  from  ChurohBates.] 
— The  primary  meaning  of  the  word  *'  pariah  " 
is  the  ancient  ecclesiastical  parish.    Where  the 


Semble,  the  Working  Classes  Dwellings  Act, 
1890,  is  not  an  Act  dealing  with  charity  matten. 
lb. 

Wm  — Charitoble  Oift-SMret  Trust] -A 
testator  devised  a  museum  and  pleasure-gioonds 
to  which  the  public  had  been  allowed  access, 
with  an  annuity  of  300^.  for  the  future  main- 
tenance of  the  museam  and  grounds,  to  his  sqd« 
to  whom  he  communicated  his  wishes  that  thef 
should  be  maintained  as  they  had  been  daring 
his  (the  testator's)  Ufetime  :—J?^2tf,  that  the 
gifts  constituted  a  secret  trust,  and  were  given 
to  the  son  and  accepted  by  him  for  the  express 
purpose  that  the  museum  and  grounds  should 
be  maintained  and  used  as  they  had  been  in 
the  lifetime  of  the  testator,  and  so  that  the  son 
and  those  claiming  through  or  under  him  shoald 
hold  the  property  subject  to  a  trust  for  such 
maintenance    and   user.     Held,  further,  that 
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such  trnst  was  enforceable  bj  the  Attorney- 
General  as  a  charitable  trust  for  the  benefit  of 
the  public,  even  though  the  public  thereby 
acquired  rights  which  the  testator  never  in- 
tended them  to  have,  and  to  the  detriment  of 
the  owner  for  the  time  being.  PUt-RiverSf  In 
re  ;  Seott  v.  Pitt-Bivers,  257. 

Gift  to  Corps  of  Commissionaires.]— See  Will. 

Gift  without  Boferenee  to  Age  or  Poyerty— 
Perpetuity.]— See  Will. 


COMMITTAL. 

See  Attachment  ;  Company  (Winding-up). 


COMMON. 
Xotropolitan  Common—Land  Included  in 
Scheme— Claim  of  Alleged  Owner— Lapse  of 
Time.l — Where  a  certain  piece  of  land  was  in- 
cluded in  a  scheme  (made  in  1890  under  the 
Metropolitan  Commons  Acts,  1866  and  1869, 
and  confirmed  by  Act  of  Parliament  in  1891), 
and  in  the  plan  embodied  with  the  scheme,  as 
portion  of  tlie  common  subject  to  such  scheme, 
and  a  person  nine  years  afterwards  brought  an 
action  against  the  conservators  claiming  to  be 
entitled  to  the  piece  of  land  in  fee-simple,  it 
was  held  that  the  inclusion  of  such  land  in  the 
scheme  and  plan  was  conclusive  that  the  land 
formed  part  of  the  common,  and  that  the 
alleged  owner  was  debarred  from  asserting  any 
title  to  the  land.  Cook  v.  MUeham  Common 
Comervators,  223. 

Section  14  of  the  Metropolitan  Commons  Act, 
1866,  which  requires  every  scheme  to  state  the 
rights  affected  by  it,  refers  to  all  rights  of 
property  claimed  in  respect  of  land  comprised 
in  a  common,  and  not  merely  to  rights  in  or 
over  the  common  as  such.    Ih. 

Compensation  f6r.] — See  Lands  Claxtses  Act. 


COMPANY, 

I.  Formation  and  Constitution. 

Artieles  of  Association — Compulsory  Transfer 
of  Shares  on  Bankruptcy— -Bepngnancy — ^Fraud 
on  Bankruptcy  Law.]  —  A  provision  in  the 
articles  of  association  of  a  company  for  the 
compulsory  transfer  of  shares  is  neither  re- 
pugnant to  the  nature  of  personal  property  nor 
obnoxious  to  the  rule  against  perpetuity.  Bor- 
land's Trustee  v.  Steel  Brothers  3f  Co,,  61. 

The  fact  that  the  liability  to  such  compulsory 
transfer  is  to  arise  only  in  the  event  of  the 
shareholder's  banlmiptcy,  and  the  fact  that  the 
transfer  is  to  be  effected  at  a  pre-arranged 
valuation  which  may  possibly  be  less  than  the 
actual  market  value  of  the  share  at  the  time  of 
transfer,  do  not  in  themselves  constitute  a  fraud 


upon  the  bankruptcy  law ;  provided  that  both 
these  provisions  are  made  without  undue  pre- 
ference, and  hrniA  fide  with  a  view  to  the  suc- 
cessful working  of  the  company.    2^. 

Vatnre  of  Share  in  Limited  Company.] — A 
share  in  a  company  is  not  to  be  regarded  as  a 
sum  of  money  settled  subject  to  certain  condi- 
tions contained  in  the  articles  of  association ; 
but  is  to  be  regarded  as  an  interest  in  the  com- 
pany, measured,  it  is  true,  for  the  purposes 
both  of  liability  and  interest,  by  a  certain  sum 
of  money,  but  impressed  also  from  its  inception 
with  the  various  rights  and  liabilities  contained 
in  the  contract  entered  into  by  means  of  the 
articles  of  association  by  all  the  shareholders 
inter  m,  in  accordance  with  section  16  of  the 
Companies  Act,  1862.    lb. 

Bule  against  Perpetuity— Personal  Contract.] 
— The  rule  against  perpetuity  has  no  applica- 
tion in  the  case  of  personal  contracts.    Tb, 

Memorandum  of  Association  —  Alteration — 
Association  Fbrmed  for  Purpose  not  of  Gkun — 
Licence  of  the  Board  of  Trade  —  Sanction  of 
Board  of  Trade  to  Proposed  Alteration.]— Where 
an  association  incorporated  with  the  licence  of 
the  Board  of  Trade  under  section  23  of  the 
Companies  Act,  1867,  as  an  association  formed 
for  purposes  not  of  gain,  without  the  word 
"  limited,"  desires  to  alter  its  memorandum  of 
association,  the  proper  course  is  first  to  submit 
the  proposed  alterations  to  the  Board  of  Trade, 
and  if  the  Board  approves  and  authorises  them 
then  to  apply  to  the  Court  under  the  Companies 
(Memorandum  of  Association)  Act,  1890,  for  its 
sanction,  ^i^.  Hilda's  Incorporated  College, 
Cheltenham,  In  re,  266. 

Memorandum  of  Association  —  Alteration  — 
Sanction  of  Court— Verbal  Alterations.]— The 
power  given  to  the  Court  bv  the  Companies 
(Memorandum  of  Association)  Act,  1890,  to 
sanction  alterations  in  the  memorandum  of 
association  of  a  company  does  not  apply  to 
mere  verbal  alterations  in  the  language  of  the 
original  memorandum  of  association.  Consett 
Iron  Co.,  In  re,  198. 

Underwriting  Commission— Option  to  Take 
Shares — Premium— **  Offer  to  the  public."] — 
An  agreement  by  a  company  to  remunerate 
underwriters  by  an  option  to  call  for  an  allot- 
ment of  shares  is  prohibited  by  section  8,  sub- 
section 2  of  the  Companies  Act,  1900,  notwith- 
standing that  the  issue  price  fixed  by  the  option 
exceeds  the  nominal  amount  of  the  shares. 
Burrows  v.  Matabele  Gold  Rerfsamd  Ettates  Co,, 
(O.A.)  434. 

Per  Fabwbll,  J.^An  offer  of  additional 
shares  to  existing  shareholders  is  not  an  **  offer 
to  the  public"  within  section  8,  sub-section  1. 
Ih. 
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II.  Pbomotvbs  and  Directors. 

Director— FldneUry  Character— Partner  or 
Shareholder  in  Concern  Contracting  with  Com- 
pany—Profit Aoqnired— ArticlcB  of  Aiiocia- 
tion.] — Articles  of  association  of  a  compaDy 
provided  that  the  rales  the>ein  contained  as  to 
the  vacation  of  the  office  of  a  director  if  he  was 
concerned  in  the  profits  of  any  contract  with 
the  company  without  setting  forth  in  writing* 
the  nature  of  his  interest  should  be  subject  to 
the  exception  that  **no  director  shall  vacate 
his  office  by  reason  of  his  bein^r  a  member  of 
any  .  .  .  company,  or  partnership  which  has 
entered  into  contracts  with,  or  done  any  work 
for,  the  company;  or  by  reason  of  his  being 
interested,  either  in  his  individual  capacity  or 
as  a  member  of  any  company  ...  or  partner- 
ship, in  any  adventure  or  undertaking  in  which 
the  company  may  also  have  an  interest,'  with  a 
provision  in  respect  of  voting  which  prevented 
his  vote  being  counted  in  such  a  case  : — Held^ 
that,  having  regard  to  the  above  article,  a 
director  was  not  liable  to  account  for  profits 
arising  out  of  contracts  with  another  company 
or  partnership  in  which  he  was  a  shareholder  or 
partner  to  the  knowledge  of  the  company. 
Decision  of  Lord  Hathbrlbt,  L.C,  in  7m- 
perial  Mercantile  Credit  Association  v.'  Coleman 
(40  L.  J.  Ch.  262 ;  L.  R.  6  Ch.  558),  followed. 
Costa  Riea  Railrvay  v.  Fortvood,  (C.A.)  385. 

Managing  Director— Agreement  for  Seryioe 
—Time  of  Commencement— Statute  of  Frauds 
— ^Article  Empowering  Directors  to  Contract 
with  Themtelves  on  Behalf  of  Company.] — 
A  memorandum  in  writing  of  an  agreement 
by  a  company  to  employ  a  managing  director 
for  a  term  of  five  years  is  not  sufficient  within 
the  Statute  of  Frauds  unless  it  shews  the  date 
at  which  the  service  is  to  begin..  Alexander's 
Timber  Co.,  In  re,  767. 

Scmblet  it  should  also  contain  some  definition 
of  the  nature  of  the  service.    lb. 

Where  articles  of  association  purport  to  give 
directors  very  wide  powers  to  enter  into  con- 
tracts with  themselves  on  behalf  of  the  com- 
pany <*  having  regard  to  the  interests  of  the 
Company,*'  directors  who  seek  to  maintain  a 
contract  with  themselves  made  under  such  a 
power  must  bring  evidence  that  in  making  it 
they  had  regard  to  the  interest  of  the  company. 
Jb. 

Misfeasance— Payment  of  Dividend  ont  of 
Capital— Belianoe  of  Direetor  on  Offloers  of 
Company— Extent  of  Direetor'i  Besponsihilitiei.] 
— The  director  of  a  company  is  bound  to  give 
his  attention  to  the  matters  brought  before  him 
at  meetings  of  the  board,  and  to  exercise  his 
judgment  as  a  man  of  business  upon  them.  In 
the  absence  of  ground  for  suspicion  he  is  en- 
titled to  rely  upon  the  judgment,  information, 
and  advice  of  the  officials  of  the  company,  and 


is  not  bound  to  examine  entries  in  the  com- 
pany's books,  bnt  is  entitled  to  rely  on  the 
examination  of  those  whose  special  duty  it  is 
to  attend  to  such  details.  Ihwijf  v.  Cdry, 
(H.L.)  763. 

It  is  not  the  function  of  any  tribunal  to  for- 
mulate precise  rules  for  the  guidance  or  em- 
barrassment of  business  men  in  the  conduct  of 
business  affairs,  but  to  deal  with  each  particular 
case  on  its  own  facts  and  circumstanoefl.    lb. 


A  director  who  attends  meetings,  makes 
enquiries,  is  assured  by  the  officials  that  pro- 
vision has  been  made  forbad  debts  and  believes 
such  assurances,  and  examines  such  matters  as 
are  brought  before  him  in  the  ordinary  course 
of  business,  cannot  be  made  liable  in  the  liqui- 
dation of  the  company  in  resi>ect  of  losses 
incurred  by  improper  credits  to  directors  and 
customers  or  the  payment  of  dividends  out  of 
capital.    lb. 

Sembls,  a  company  is  not  at  liberty  to  write 
off  to  capital  losses  incurred  in  previous  years, 
or  in  any  subsequent  year,  and,  if  the  receipts 
for  that  year  exceed  the  outgoings,  to  pay  divi- 
dends out  of  such  'excess  without  making  up 
the  capital  account,  such  a  procedure  being  in- 
consistent with  the  provisions  of  the  Companies 
Act,  1877.    lb. 

Promoter— Winding-up — Sale — Seeret  Profit 
—  Commenoement  of  Fidueiary  Relation  — 
Liability  to  Aeeount  —  Kisfoasanee  Summons.] 
— A  vendor  who  sells  property  to  a  company 
towards  which  he  stands  in  a  fidudazy  relation 
at  the  time  of  the  sale  is  not  liable  to  account 
in  the  winding-up  of  the  company  for  any  un- 
disclosed profit  made  by  him  on  the  transaction, 
unless  either,  first,  his  conduct  has  been  tainted 
with  fraud  ;  or  secondly,  he  stood  towards  the 
company  in  a  fiduciary  relation,  not  only  at  the 
time  of  the  sale,  but  also  at  the  time  of  his 
original  acquisition  of  the  property  in  question. 
Lady  Ibrest  (Murchison)  Odd  Mine,  In  re, 
275. 

OJympiaf  Lim.,  In  re  (67  L.  J.  Gh.  433; 
[1898]  2  Ch.  158;  affirmed  lui  nam.  Oluckttein 
V.  Barnes,  in  HousB  OF  Lords,  69  L.  J.  Ch. 
385;  [1900]  A.C.  240),  discussed  and  distin- 
guished. Qspe  Breton  Co.,  In  re  (64  L.  J.  Ch. 
822 ;  29  Ch.  D.  795),  LadyweU  Mining  Co.  v. 
Brookes  (66  L.  J.  Ch.  684 ;  85  Ch.  D.  400),  and 
dicta  of  Lord  Cairks  in  New  Sombrero  Phos- 
phate Co.  V.  Hrlanger  (48  L.  J.  Ch.  73,  84; 
8  App.  Cas.  1218, 1234. 1236)  followed.    lb. 

The  mere  suppression  by  the  vendor  of  the 
amount  of  profit  that  is  being  made  by  him  on 
the  sale  to  the  company  does  not  by  itself 
amount  to  fraud  within  the  meaning  of  the 
above  proposition.    Jb. 
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Where  a  syndicate  is  formed  for  the  acquisi- 
tion and  working  of  a  gold  mine  absolateljr 
and  entirely  for  their  own  benefit,  and  without, 
at  the  time,  any  present  intention  of  promoting 
or  selling  to  any  other  company,  the  mere  fact 
that  they  contemplate  the  bare  possibility  of 
the  promotion  by  them  of  and  sale  to  another 
and  larger  company,  in  the  event  of  their 
needing  further  capital,  or  being  able  to  sell  at 
-a  greatly  enhanced  price,  does  not  place  them 
in  any  fiduciary  relation  at  the  time  of  their 
own  formation  to  any  such  company  which 
they  may  happen  subsequently  to  promote. 
lb. 

Power  of  Bednoed  Direetorata— Quorum  of 
Direoton^Aisignment  by  Debtor  to  Direotor 
with  Knowledge  of  Defeet.]— Where  articles  of 
association  provide  that  the  number  of  directors 
of  a  company  shall  not  be  less  than  three,  and 
that  the  directors  may  act  notwithstanding 
any  vacincy,  and  the  directors  contract  a  loan 
upon  security  when  their  number  has  been 
reduced  to  two,  tbe  act  of  the  two  directors 
will  be  binding  on  the  company,  notwithstand- 
ing their  reduction  below  the  number  fixed  by 
the  articles  as  necessary  to  form  a  quorum. 
Scottiih  Petroleum  Co.,  In  re  (23  Ch.  D.  413), 
iollowed.  Btmk  of  Syria,  In  re;  Omen  and 
Ashworth't  Claim ;  Whitmarth's  Claim,  (G.A.) 
«2. 

One  of  the  two  directors  who  takes  an  as- 
'Signment  from  an  outside  creditor  of  a  debt 
contracted  by  the  company  under  the  above- 
mentioned  circumstances  will  be  entitled  to 
stand  in  the  position  of  the  creditor  and  will 
not  be  debarred  from  claiming  against  the  com- 
pany because  he  was  a  party  to  the  contracting 
of  the  loan  when  the  directorate  was  below  its 
proper  number.    Jh, 

Vaeation  of  Office— «<  Abrent  himself."] — 
Although  there  is  a  difference  between  the  act 
of  *'  absenting  oneself,"  which  is  purely  volun- 
tary, and  the  fact  of  "  being  absent,"  which  is 
voluntary  or  involuntary,  as  the  case  may  be, 
yet  the  fact  that  a  person  is  absent  under  some 
-strong  compulsion,  which  does  not  amount  to 
physical  necessity,  does  not  necessarily  nega- 
tive the  voluntary  aspect  of  his  act,  or  shew 
that  be  has  not  **  absented  himself."  Where, 
accordingly,  the  director  of  a  company,  though 
not  actually  physically  prevented  by  present 
ill-health  from  attending  the  meetings  of  his 
fellow  directors,  was  yet  induced  to  stop  away 
from  them  because  his  remaining  at  that  season 
in  England  might  have  been  injurious  to  his 
health,  his  absence  was  treated  by  the  Court  as 
being  voluntary,  and  he  was  deemed  to  have 
**  absented  himself "  within  the  meaning  of  a 
provision  in  the  articles  of  association.  London 
and  Northern  Bank,  In  re  ;  MoConneirt  Case, 
251. 

Resolution  to  Forego  Feet— Validity.]— It  is 
open  to  the  directors  of  a  company,  with  regard 


to  remuneration  which  is  not  yet  fully  earned 
by  them,  to  make,  under  the  form  of  a  resolu- 
tion passed  by  them  to  renounce  such  remune- 
ration, a  new  contract  with  the  company,  vary- 
ing in  the  aggregate  ihe  several  contracts  which 
the  directors  have  already  severally  made  by 
accepting  office  as  directors  of  the  company. 
Lambert  v.  Nttrthern  Railway  of  Buenos  Ayres 
(18  W.  R.  180)  distinguished.    lb. 

III.  Contracts  of. 

Contraet  with  Third  Person  for  Intended 
Company— Privity— Inferred  Contract— Adop- 
tion—Bight  of  Aotion.]— On  March  3,  1897,  the 
plaintiffs  agreed  with  A  to  grant  to  him,  or  to 
an  intended  company  (the  defendants),  an  ex- 
clusive licence  to  use  oertain  patents,  in  con- 
sideration of  payments  to  be  made  of  a  pro- 
portion of  its  profits  by  the  company  when 
furmed.  On  Mirch  5,  1897,  A  agreed  to  sell  to 
B,  on  behalf  of  tbe  propo.'^d  company,  this 
agreement  and  exclusive  licence,  together  with 
others,  for  120,000/.  The  company  was  incor- 
porated on  March  8,  1897,  and,  a  month  later, 
adopted  the  agreement  of  March  6,  1897.  By 
their  balance-sheet  of  October,  1899,  which 
shewed  large  profits,  the  defendants  claimed  to 
write  off  3,000/.  as  depreciation  and  towards 
the  ultimate  extinction  of  the  cost  of  the 
licences  and  contracts.  In  an  action  by  the 
plaintiffs  to  test  the  validity  of  this  claim, — 
Held  (following  the  decision  in  Northumberland 
Avenue  Hotel  Co,  In  re  (33  Ch.  D.  16),  and 
distinguishing  Howard  v.  Patent  Icory  Manu- 
factuHn^  Co.  (.57  L.  J.  Ch.  878 ;  38  Ch.  D.  156)), 
that  there  being  no  direct  privity  of  contract 
between  the  plaintiffs  and  defendants,  and 
no  contract  which  could  be  inferred  or  consi- 
dered as  having  been  adopted  by  the  conduct 
of  the  defendants,  the  plaintiffs  had  no  right 
of  action  against  them.  Bagot  Pneumatic  Tyre 
Co.  v.  Clipper  Pneumatic  Tyre  Co.,  128. 

IV.  Dbbbntusbs. 
Debenture-Holder* s  Action— Solioitor— Costs 
—Taxation— Joint  and  Several  Retainer— Com- 
pany and  Trustees  for  Debenture-holders  Re- 
presented by  Same  Solioitor — Fnll  Set  of  Costs.] 
— In  a  debenture-holders'  action  where  the 
same  solicitor  appeared  for  the  defendant 
company  and  for  two  sets  of  trustees  for 
debenture-holders,  and  where  the  funds  were 
insufficient  to  pay  the  first  mortgage  debentures 
in  full,  a  direction  was  given  by  the  Court  to 
the  Taxing  Master  that,  in  taxing  the  costs  of 
the  defendants  (other  than  the  defendant  com- 
pany), he  should  allow  the  trustee  defendants 
a  full  set  of  co^ts,  except  as  regarded  any 
separate  costs  of  the  defendant  company. 
Mortgage  Insurajice  Corporation  v.  CaTiadian 
Agricultural  Coal  and  Colonisation  Co.,  684. 

Debenture-holder's  Action  —  Insttfiloient 
Assets— Costs  of  Plaintiff— Solieitor-and- Client 
Costs.]— In  an  action  by  a  debenture-holder  on 
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behalf  of  himself  and  all  other  the  debentare- 
holders  of  a  company  to  enforce  their  security, 
where  the  assets  are  insufficient  for  the  payment 
of  the  debentures  in  full,  the  plaintiff  is  en- 
titled to  be  allowed  costs  as  between  solicitor 
and  client,  and  not  as  between  party  and  party 
only.  The  principle  laid  down  in  Thomas  ▼. 
Jmes  (29  L.  J.  Ch.  570,  671 ;  1  Dr.  &  S.  134, 
136)  applied.  Queens  Hotel  CV>.,  Ca/rdiff.  lAm., 
In  re  (69  L.  J.  Ch.  414;  [1900]  1  Ch.  792),  dis- 
tingnished.  New  Zealand  Midland  Maihvay, 
In  re;  Smiths.  Lubbock,  (C.A.)  595. 

Floating  Seonrity— Sale  of  Property  and 
Auets — Dissentient  Debenture-holders.]  — The 
power  of  a  company,  which  has  issued  deben- 
tures expressed  to  be  a  charge  by  way  of  floating 
security  on  the  property,  undertaking,  and 
assets  for  the  time  being,  whether  present  or 
future,  of  the  company,  to  deal  with  its  pro- 
perty and  assets  in  the  ordinary  course  of  busi- 
ness, extends  to  a  sale  thereof,  in  accordance 
with  its  memorandum  of  association,  without 
making  any  specific  provision  for  the  satisfac- 
tion or  discharge  of  the  debentures.  Govern- 
ment Stock  ^0.  Investment  Co.  v.  Manila  Bail- 
way  (66  L.  J.  Ch.  102 ;  [1897]  A.C.  81)  applied. 
Borax  Co.,  In  re;  Foster  v.  BoroM  Co.,  (C.A.) 
162. 

Per  Vaughan  Williams,  L.J.  —  Qtuere, 
whether  the  carrying  out  of  an  agreement  for 
sale  containing  a  covenant  by  the  company  not 
to  exercise  its  powers  in  respect  of  one  of  its 
principal  objects  as  defined  by  the  memorandum 
of  association  could  not  be  restrained  upon  the 
application  either  of  shareholders  or  the  holders 
of  debentures  of  the  company,    lb, 

Debenture-Holder's  Aotion— Beeeiyer  —  Sent 
and  Covenants  —  Claim  bsr  Landlord.]-— See 
Reoeivbb. 

y.  Stock  and  Shabes. 

Dlyidends— *«  Profits  available  for  dividend"— 
Sesenre  Fund — ICemorandnm  and  Artioles  of 
Aisooiation.] — The  memorandum  of  association 
of  a  limited  company  provided  that  the  "  profits 
from  time  to  time  available  for  dividend" 
should  be  applicable — first,  to  the  payment  of  a 
dividend  of  15  per  cent,  to  the  ordinary  share- 
holders ;  and  secondly,  should  be  divided  be- 
tween the  ordinary  shareholders  and  the  holders 
of  founders'  shares  in  specified  proportions.  The 
articles  adopted  Table  A,  expressly  excluding 
some  articles  in  Table  A,  but  made  no  express 
mention  of  article  74,  which  enables  directors 
to  create  a  reserve  fund : — Held,  that  article  74 
of  Table  A  was  not  excluded  by  implication,  and 
that  the  words  "  profits  from  lime  to  time  avail- 
able for  dividend  "  in  the  memorandum  meant 
the  net  profits  after  deducting  all  sums  properly 
appropriated  by  the  directors  for  other  purposes, 
and  that  the  application  of  part  of  the  profits 
to  a  reserve  fund  was  a  proper  purpose  under 


article  74.    Fisher  y.  Black  and  WhUe  PubUsk- 
ing  Co.,  (C.A.)  175. 

Per  ROMBB,  L.  J.— Article  74  of  TaUe  A  was 
so  far  modified  that  the  reserve  fund  could  not 
be  used  for  equalising  dividends.    lb. 

Dividends — Profits — Aecretlon  to  Capital— 
Injanotion.]  —  In  1897  the  defendant  com- 
pany purchased  the  property  and  assets  of 
another  company.  Among  the  property  and 
assets  so  purchased  was  a  debt  of  100,0(X)  dollars 
secured  by  promissoiy  notes.  This  debt  and 
the  notes  were  not  specifically  mentioned  in 
the  agreement  for  sale.  Subsequently  new  pro- 
missory notes  were  given  to  the  defendant  com- 
pany for  127,000  dollars,  being  the  amount  of 
the  old  debt  and  notes  and  interest  accrued  in 
respect  thereof.  In  respect  of  the  new  notes 
the  defendant  oompany  received  26,258iw  16*. 
English  currency.  It  did  not  appear  that  the 
amount  of  these  notes  had  ever  been  included 
in  any  balance-sheet : — Held,  that  an  int^oca- 
tory  injunction  must  be  granted  restraining  the 
defendants  from  distributing  as  dividends  so 
much  of  the  amount  received  as  represented  the 
original  debt  of  100,000  dollars  (to  which  the 
pUdntiffs  limited  their  daim)  without  having 
regard  to  the  value  of  the  totaJ  capital  assets  of 
the  defendant  company,  and  the  result  of  the 
year's  trading.  Foster  v.  New  Trinidad  Lake 
Asphalt  Co.,  123. 

Issue  of  Folly  Paid  Shares  for  Conaideratioii 
other  than  Cash— Omission  to  File  Contraet— 
Power  of  Court  to  Give  Relief— Xemonutdnm  m 
Lieu  of  Contraot.] — The  power  of  the  Court  to 
give  relief  under  the  (X>mpanies  Act,  1898, 
against  the  omission  to  file  a  contract  under 
section  25  of  the  Companies  Act,  1867,  in  the 
case  of  an  issue  of  shares  of  a  oompany  as  fuUy 
paid  for  a  consideration  other  than  cash  has 
not  been  taken  away  by  the  Companies  Act, 
1900.  Brutton  4'  Bumey,  Lim,  In  re;  and 
Bwmey's  Nen  Cross  Brewery,  Zia».,  In  rtj 
(C.A.)  309. 

Preferenoe  Shares— Preferenee  Stated  Sa 
Xemorandum  of  Assoeiation — Alteration  of 
Holder's  Bights.] — ^Wherethe  memorandum  of 
association  of  a  company  contains  a  statemost 
that  the  original  preference  shares  therein 
mentioned  sh^  confer  a  right  to  a  fixed  cumo- 
lative  preferential  dividend,  but  also  contains 
a  power  for  the  company  to  issue  new  shares 
on  such  special  conditions,  as  to  priority  or 
postponement,  either  for  dividends  or  repay- 
ment of  principal,  as  the  company  may  deter- 
mine, the  company  has  power  to  issue  new 
preference  shares  to  rank  pari  passu  with  the 
original  preference  shares  without  altering 
their  memorandum.  Underwood  v.  Londem 
Musto  HaU,  Urn.,  743. 


Voluntary  Surrender  of  Partly  Paid  Sha 
Eelease  firom  Liability— ITltra  Vires— Snoeeaaftal 
Company— Bestoration  to  Begister— Sanity.]'- 
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A  snrrender  of  partly  paid-up  shares  to  a  com- 
pany, althoagfh  volimtarily  made  for  the  benefit 
of  the  company,  will,  if  followed  by  a  release 
of  the  shareholder's  liability  for  the  amount 
remaining  unpaid  on  the  shares,  constitute  in 
effect  a  purchase  by  the  company  of  those 
shares  at  the  price  of  discharging  the  share- 
holder from  such  liability,  and  consequently 
will  be  ultra  vires  of  the  company,  and  bad 
within  Trwor  v.  WhUworth  (57  L.  J.  Oh.  28 ; 
12  App.  Cas.  409).  But  although  such  sur- 
render is  bad,  the  Court  will  not,  in  the  exercise 
of  its  discretionary  power  under  section  36  of 
the  Companies  Act,  1862,  rectify  the  register 
by  restoring  thereto  the  name  of  the  share- 
holder in  respect  of  the  surrendered  shares,  and 
BO  enable  the  shareholder  after  the  lapse  of 
seven  years  to  share  in  the  profits  of  the  com- 
pany, unless  he  can  satisfy  the  Court  that  there 
is  an  equity  in  his  favour  to  disturb  the  exist- 
ing state  of  things.  Semble,  since  Trevor  v. 
WhUwoHh  (57  L.  J.  Ch.  28 ;  12  App.  Cas.  409), 
8nelVs  Cote  (L.  R.  5  Ch.  22)  is  no  longer  law. 
Bellerly  y.  Rowland  and  Ma/rwooSs  Steamshijp 
Co,.  616. 

Equitable  Xortgage— Deposit— Foreclosure.] 
See  MoBTOAGB. 

Xortgage  of  Bhares^Implied  Power  of  Bale.] 
See  MoBTGAOB. 


YI.  Mbbtings  of  Shabeholdebs. 

Special  Besolution — Declaration  by  Chairman 
**  Conclusive  evidence."] — The  provisions  of 
section  61  of  the  Companies  Act,  1862,  that  the 
declaration  of  the  chairman  in  the  case  of  a 
special  or  extraordinary  resolution  that  the 
resolution  has  been  carried  **  shall  be  deemed 
conclusive  evidence  of  the  fact,  without  proof 
of  the  number  or  proportion  of  the  votes  re- 
corded in  favour  or  against  the  same,'*  precludes 
the  Court  from  enquiring  into  the  question 
whether  the  requisite  proportion  of  votes  was 
in  fact  given.  Amat  v.  United  African  Land 
Co.,  (C.A.)  306. 

QoU  Co,,  In  re  (48  L.  J.  Ch.  281 ;  11  Ch.  D. 
701),  followed.  Sadleiffh  Ca$tle  Gold-Mining 
Co.,  In  re  (69  L.  J.  Ch.  631 ;  [1900]  2  Ch.  419), 
approved.  Horhury  Bridge  Coal,  Iron,  and 
Waggon  Co.,  In  re  (48  L.  J.  Ch.  341 ;  11  Oh.  D. 
109),  distinguished.    lb. 

Voting  Power— Forfeited  Shares— <*  Call  or 
other  sum  due."]— Where  the  articles  of  asso- 
ciation of  a  company  provide  that  after  for- 
feiture of  shares  for  non-payment  of  calls  the 
company  shall  be  entitled  to  recover  the  calls 
from  the  original  holder,  and  also  that  no 
member  shall  have  a  vote  so  long  as  any  calls, 
or  other  sums,  are  due  and  payable  in  respect 
of  any  share,  the  calls  upon  a  forfeited  share 
are  "  sums  due  in  respect  thereof,"  and  the  pur- 
chaser from  the  company  of  forfeited  shares 


cannot  vote  so  long  as  the'calls  have  not  been 
recovered  from  the  former  shareholder.  Jlandt 
Oold-Mimng  Co.  v.  Waiwroright,  90. 

VII.  Winding-up. 

Committee  of  Inspection  —  Constitution  — 
Power  of  Court  to  Alter.] — A  company  having 
been  ordered  to  be  wound  up,  first  meetings  of 
the  creditors  and  contributories  were  held,  at 
which  a  liquidator  and  committee  of  Inspection 
were  appointed,  and  an  order  was  subsequently 
made  giving  effect  to  such  appointments.  The 
debts  of  the  cre'ditors  represented  at  the  meet- 
ing of  creditors  amounted  to  43,000/.  Shortly 
after  the  meetings  a  foreign  company  re- 
oovered  judgment  against  the  company,  and 
its  proof  was  admitted  for  45,000/.  On  an 
application  by  the  foreign  company  that  the 
liquidator  might  be  ordered  to  summon  a  general 
meeting  of  the  company  for  the  purpose  of 
ascertaining  their  wishes  as  to  whether  or  not 
a  representative  of  the  foreign  company  should 
be  appointed  a  member  of  the  committee  of 
inspection,  or,  in  the  aJtemative,  that  directions 
might  be  given  for  summoning  a  fresh  first 
meeting  of  creditors, — Held,  that  the  Court  had 
jurisdiction  under  section  23  of  the  Companies 
(Winding-up)  Act,  1890,  and  section  91  of  the 
Companies  Act,  1862,  to  order  the  liquidator  to 
summon  a  meeting  of  the  creditors  to  consider 
whether  one  or  more  members  of  the  committee 
of  inspection  should  be  removed,  and  some  other 
person  or  persons  appointed  in  their  place,  and 
that  such  order  ought  to  be  made  in  the  present 
case.  Semhle  also,  that  the  Court  had  jurisdic- 
tion to  order  fresh  first  meetings  of  creditors 
and  contributories  to  be  summoned  for  the  pur- 
poses of  section  6  of  the  Act  of  1890.  Radford 
3f  Bright,  Lim.,  In  re,  78. 

Fint  Xeetings  of  Creditors  and  Contribu- 
tories—Committee  of  Inspection— Unrepresented 
Creditors — Power  of  Court  to  Ee-summon  First 
Xoetings.]— The  Court  has  power  under  sec- 
tion 91  of  the  Companies  Act,  1862,  to  re- 
summon first  meetings  of  creditors  and  con- 
tributories to  consider  whether  an  additional 
member  shall  be  added  to  an  already  appointed 
committee  of  inspection,  in  order  to  give  repre- 
sentation to  substantial  creditors  who  had  not 
yet  proved  their  debts,  and  were  not  accordingly 
able  to  vote,  at  the  time  of  the  appointment  of 
the  already  existing  committee  of  inspection. 
Radford  ^  BrigU,  Lim.,  In  re  {No.  2),  352. 

Contributory— Action  by  Company  f6r  Calls— 
Diicontinuanoe  by  Liquidator— Costs  of  Aban- 
doned Aetion— Summons  by  Liquidator  to  Bn- 
force  Calls — Stay  of  Proceedings.]— A  company 
brought  an  action  against  Y.  for  calls.  Before 
the  trial  the  company  went  into  liquidation. 
The  liquidator  put  Y.  on  the  list  of  contribu- 
tories in  respect  of  the  calls,  and  after  notice 
discontinued  the  action  and  took  out  an  origin- 
ating summons  in  the  winding-up  against  Y.  for 
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a  balance  order.  Y.  applied  for  a  stay  of  pio- 
oeedings  until  his  taxed  costs  of  the  discon- 
thined  action  had  been  paid : — Held,  that  the 
•taj  mnst  be  refused,  but  that  the  costs  should 
be  deducted  from  anj  sum  recovered  by  the 
liquidator  on  the  originating  summons.  United 
Service  Auooiation,  In  re  ;  Young,  eto  parte,  15. 

Fraudnlent  Preference— Debenturei— Issue  to 
Creditors  to  Believe  Surety— <*  Undue  or  fraudu- 
lent preference.'*] — Section  164  of  the  Com- 
panies Act,  1862,  although  it  uses  the  words 
«•  nndue  or  fraudulent  preference,"  does  not 
extend  the  operation  of  section  48  of  the  Bank- 
ruptcy Act,  1883.  Stenotyper,  Lim.,  In  re; 
Sa9ting$  v.  Stenotyper,  Lim^  94. 

H.  fc  Go.  were  creditors  of  a  joint-stock  com- 
pany for  a  debt,  part  of  which  was  secured  by 
an  acceptance  of  the  company,  upon  which  R., 
the  chairman  of  the  company,  was  liable.  The 
company  was  known  by  its  directors  to  be,  if 
not  absolutely  insolvent,  at  least  unable  to  pay 
its  debts  as  they  became  due  from  its  own 
money.  Under  these  circumstances  the  com- 
pany issued  debentures  to  H.  &  Go.  as  collateral 
security  for  the  payment  of  their  debt : — Held, 
that,  the  main  motive  of  the  company  in  issuing 
the  debentures  being  to  relieve  R.  from  his  lia- 
bility on  the  acceptance,  the  debentures  were 
not  given  with  a  view  of  preferring  H.  k,  Co., 
although  incidentally  they  would  obtain  a 
benefit  by  them,  and  that  they  were  therefore 
valid.  MiUs,  In  re  ;  Qfficial  Beeeiver,  ex  parte 
(5  Morrell,  66),  followed.    Ih. 

Judgment  Creditor— Debt  Due  to  Company- 
Attachment — Oanushee  Order  Hisi  —  Secured 
Creditor— Bight  of  Liquidator.]— Section  46  of 
the  Bankruptcy  Act,  18k3,  is  not  attracted  to 
the  winding-up  of  companies  by  section  10  of 
the  Judicature  Act,  1875,  so  as  to  render  receipt 
by  the  creditor  necessary  to  effectually  com- 
plete the  attachment  of  a  debt.  The  attach- 
ment of  a  debt  due  to  a  company  by  the  service 
of  a  garnishee  order  nisi  before  the  filing  of  a 
petition  to  wind  up  the  company  constitutes 
the  gamisher  a  secured  creditor  and  gives  him 
priority  over  the  liquidator.  National  United 
Inveitment  Corporation,  In  re,  461. 

Jurisdiction—  Creditor—  Previous  Proceed- 
ings— Unregistered  Company— Building  Society 
Certified  after  1862  and  not  Begistered  after 
1874— Unauthorised  Association  —  Costs.] —A 
building  society  was  established  in  1868  under 
the  Building  {Societies  Act,  1836,  but  had  never 
been  incorporated  under  any  subsequent  Act. 
In  1900  the  society  was  found  to  be  insolvent, 
and  a  petition  was  presented  by  two  creditors 
to  wind  it  up,  and  the  present  petitioner  had 
knowledge  of  it,  but  that  petition  was  subse- 
quently withdrawn.  All  the  undisputed 
creditors  except  the  present  petitioner  and 
three  others  had  accepted  a  composition  of 
12i.  Sd,  in  the  pound,  and  the  whole  of  the 


assets  had  been  sold  by  the  directors,  who  had 
contributed  out  of  their  own  pockets  to  provide 
the  composition.  A  petition  was  now  presoited 
by  a  creditor  to  wind  up  the  society.  The 
directors  had  expressed  their  willingness  to 
pay  him  a  composition  of  12s,  6d.  in  the  pound 
on  his  debt,  and  had  retained  sufficient  funds 
in  their  hands  for  this  purpose : — Held,  upon 
the  merits,  that  no  order  ought  to  be  made  upon 
the  petition.  Vfraeombe  Permanent  MiOual 
Benefit  Building  Society,  In  re,  66. 

SemJble,  that  although  in  a  literal  sense  the 
society  was,  in  the  words  of  section  4  of  the 
Companies  Act,  1862, "  formed  in  pursuance  of 
some  other  Act  of  Parliament"— that  is,  the 
repealed  Building  Societies  Act,  1836— the  word 
"  formed  "  in  that  section  means  formed  and 
having  its  existence  recognised  under  the  pro- 
visions *<  of  some  other  Act,**  and  therefore  that 
the  society,  not  having  been  incorporated  under 
the  Building  Societies  Act,  1874,  was  an  ill^al 
society,  and  consequently  the  Court  had  no 
jurisdiction  to  make  a  winding-up  order:— 
Held,  therefore,  that  the  petition  must  be  dis- 
missed, but  that  the  society,  having  pleaded  its 
own  illegality  as  a  defence,  was  not  entitled  to 
costs.    lb. 

Liquidator— ApplicatioB  to  BemoTe— Cir- 
cular to  Shareholders-Pending  Proceedings- 
Charges  against  Liquidator— Contempt  of  Court.] 
— Where  a  summons  to  remove  a  liquidator  in  a 
voluntary  winding-up  is  taken  out  on  behalf  of 
the  applicant  and  all  other  shareholders,  the 
Court  will  not,  on  the  ground  of  contempt, 
restrain  the  applicant  from  issuing  a  circular  to 
the  shareholders  asking  their  support  to  the 
summons,  though  it  contains  chaiges  against 
the  liquidator,  made  em  parte,  to  justify  the 
application.  New  Gold  Coast  Esoplaration  Co,, 
In  re,  355. 

Liquidator— Bemnnoration— Sale  to  Anothor 
Company  —  Voluntary  Liquidation  of  Vendor 
Company —Compulsory  liquidatioa  of  Pur- 
chasing Company— Basis  of  Bemuneratioa.]— 
On  the  sale  of  a  company's  assets  to  another 
company  the  purchasing  company  agreed  to  pay 
the  costs,  charges,  and  expenses  of  the  voiui- 
tary  winding-up  of  the  vendor  company : — Held, 
that  the  remuneration  of  the  voluntary  liqui- 
dator was  not  governed  by  the  relation  as  to 
the  mode  of  remunerating  official  liquidators 
adopted  by  the  Master  of  the  Rolls  and  sanc- 
tioned by  the  Lord  Chancellor  (1868) ;  such  a 
case  must  be  considered  in  regard  to  its  own 
particular  circumstances.  It  is  not  a  proper 
mode  of  remuneration  that  all  letters  should  be 
paid  for  on  a  uniform  scale  irrespective  of  the 
difficulty  involved.  Amalgamated  Syndicates^ 
In  re,  726. 


Petition  for  Compulsory  Winding-i]_ 
Intion  for  Voluntary  Winding-up  Fraudulently 
Obtained— Contempt    of  Court---OonuBittaL]— 
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It  is  a  contempt  of  Court,  while  a  petition  for 
a  compnlsory  winding-up  is  pending,  to  obtain 
by  improper  means  the  passing  of  a  resolution 
for  a  voluntary  winding-up,  with  a  view  to 
mislead  the  Court  as  to  the  real  views  of  the 
shareholders  and  thereby  induce  the  Court  to 
abstain  from  making  a  compulsory  order. 
Se^timtu  Parsonage  Jfr  Co.,  In  re,  70Q. 

Petition  by  Debenture-Holder— Default  in 
Payment  of  Interest  on  Debentures— Waiver  of 
Default— ^editor— Future  Debt.]— A  debenture 
stockholder  of  a  company  to  whom  nothing  is 
due  for  principal  or  interest  has  no  loous  standi 
to  present  a  petition  to  wind  up  the  company. 
Melbowme  Brewery  and,  Dittxllery,  Lim.,  In  re, 
198. 

In  1896  a  company  issued  debenture  stock 
which  was  secared  by  a  debenture  trust  deed. 
The  deed  provided  that  the  security  should 
become  enforceable  (inter  dHa)  in  the  event  of 
default  by  the  company  in  the  payment  of  in- 
terest on  the  stock  for  a  period  of  three  months 
after  such  interest  ought  to  have  been  paid. 
In  1896  the  company  made  default  in  payment 
of  the  interest  on  the  debentures.  Thereupon 
a  petition  was  presented  by  a  debenture  stock- 
holder to  wind  up  the  company,  but  was  with- 
drawn by  him  on  certain  terms  which  included 
the  payment  to  him  of  the  interest  due  on  his 
debentures.  A  petition  was  now  presented  by 
the  same  debenture  stockholder,  who  had  re- 
ceived payment  of  all  interest  due  on  his 
debentures,  to  wind  up  the  company,  alleging 
that  the  company  was  only  able  to  pay  the 
interest  on  the  debenture  stock  by  borrowing 
the  amount  required;  that  default  had  been 
made  in  payment  of  the  interest  on  the  deben- 
tures ;  and  that  the  principal  of  his  debenture 
stock  had  thereupon  become  due  and  was  pay- 
able to  him: — Held,  that  the  petitioner,  by 
receiving  the  interest  on  his  debentures,  had 
waived  the  default  by  the  company  in  1896,  and 
could  not  now  take  advantage  of  it,  and  that, 
as  no  interest  was  due  to  him  and  the  deben- 
tures were  not  repayable  until  1994,  there  was 
no  debt  presently  due  to  him  in  respect  of 
which  he  could  petition,  and  that  the  petition 
must  therefore  be  dismissed.  Australian  Joint- 
/iteck  Bank,  In  re  (32  L.  J.  N.C.  264;  W.  N. 
(1897)  48),  distinguished.    lb. 

Preferential  Payments — Beceiver  in  Posses- 
sion—Poor Bate— District  Bate— Bate  for  Water 
Supplied  by  Xeter— Apportionment.]— A  poor 
rate  and  district  and  water  rates  were  made 
respectively  on  October  16, 1898,  and  October  4, 
1898,  and  were  payable  by  the  defendant  com- 
pany. A  receiver  was  appointed  on  behalf  of 
debenture-holders  on  November  9,  1898,  who 
went  into  possession  on  the  same  day ;  and  on 
December  1, 1898,  the  company  went  into  volun- 
tary liquidation.  The  receiver  paid  the  rates 
in  full  in  January,  1899,  and  claimed  to  be 
recouped  by  the  liquidators  of  the  company 


out  of  the  assets  available  for  payment  of  the 
general  creditors:— Held,  that  the  poor  and 
district  rates  were  preferential  payments  within 
the  Preferential  Payments  in  Bankruptcy  Act, 
1888,  and  the  amending  Act  of  1897,  and  that 
the  receiver  must  be  recouped  by  the  liquidators 
the  whole  of  the  amount,  and  not  merely  an 
apportioned  part  down  to  the  date  of  his  going 
into  possession.  But  the  water  being  supplied 
and  paid  for  by  meter,  the  water  rate  must  be 
apportioned,  and  only  that  part  of  the  rate 
which  represented  the  quantity  consumed  down 
to  the  date  of  the  receiver  going  into  possession 
was  a  preferential  payment.  Mannesman  Tube 
Co.,  In  re;  Van  Siemens  v.  Mannesman  Tube 
Co.,  665. 

Surplu  Assets— Preferred  and  Deferred  Share- 
holders — Distribntion  Inoonsistent  with  Legal 
BighU— Bight  of  Xajority  to  Bind  Minority.]— 
Where  a  meeting  of  shareholders  of  a  company 
had  resolvef'  by  a  majority  upon  a  mode  of  dis- 
tribution of  surplus  assets  between  preferred 
and  deferred  shareholders  different  from  that 
to  which  the  parties  were  legally  entitled,  the 
Court  refused  to  draw  an  inference  that  the 
shareholders  absent  or  not  represented  at  the 
meeting  had  assented  to  such  mode  of  distri- 
bution. Sones  V.  Currie  (I  E.  &  J.  605)  and 
Beeston  Pneumatic  Tyre  Co.,  In  re  (33  L.  J. 
NC.  188;  W.  N.  (1898)  34),  distinguished. 
North-  West  Argentine  Railway,  In  re,  9. 

Volontary  Winding-np— Petition  by  Creditor 
— Special  Besolntion  —Invalidity —Besolution 
not  in  Accordance  with  Hotice—Beoonstr  notion.] 
— Notice  was  g^ven  of  an  extraordinary  meeting 
of  shareholders  in  a  company  for  the  purpose 
of  considering  and,  if  thought  fit,  passing 
resolutions  for  a  voluntary  winding-up,  with 
the  appointment  of  a  liquidator  at  a  fixed  re- 
muneration, for  the  purpose  of  reconstruction  in 
accordance  with  the  terms  of  a  draft  agreement. 
At  the  meeting  the  only  resolution  put  was  for 
the  voluntary  winding-up  of  the  company,  with 
the  appointment  of  a  liquidator : — Held,  on  the 
petition  of  a  creditor  for  either  a  compulsory 
or  supervision  order,  that  a  compulsory  order 
must  be  made,  on  the  ground  that  the  resolution 
put  to  the  meeting  was  not  in  accordance  with 
the  resolutions  of  which  notice  had  been  given, 
and  therefore  no  valid  resolutions  for  a  volun- 
tary winding-up  had  ever  been  passed.  Teede 
Jt  Bishop,  Lin.,  In  re,  409. 

Volontary  Winding-up  —  Besolntion  for— 
Irregular!^— Hotice  of  Xeeting.]— A  resoln- 
lution  for  the  voluntary  winding-up  of  a  com- 
pany is  not  valid  if  passed  at  an  extraordinary 
general  meeting  convened  by  the  secretary, 
acting  on  his  own  authority  and  without  the 
authority  of  the  board  of  directors,  upon  the 
requisition  of  shareholders  of  the  company 
under  section  13,  sub-section  1  of  the  Com- 
panies Act,  1900,  within  the  twenty-one  days 
from  the  date  of  the  requisition  being  deposited 
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with  the  company  allowed  hy  sob- section  3. 
The  sammoaing  of  sach  a  meeting  by  the 
secretary  on  fads  own  aathority  is  a  serious 
matter,  and  cannot  be  treated  as  a  mere  irregn- 
larity  in  the  internal  regulations  of  the  affairs 
of  the  company.  Hayeraft  Qold  Ssduetion 
4re.  Co.,  In  re  (69  L.  J.  Ch.  497  ;  [1900]- 2  Ch. 
230),  followed.  SuOe  of  Wyoming  Syndicate, 
In  re,  727. 

Voluntary  IHnding-up^Proflt  on  One  Teal's 
Trading— ProTiovsly  Existing  Debit  on  Proflt- 
aad-Loss  Aoeonnt— Declaration  of  Dividend— 
Application  of  Profit.] — There  is  no  rale  of  law 
that  the  profit  on  one  year's  trading  of  a  com- 
pany cannot  be  divided  merely  because  on  the 
profit-and-loss  accoant  there  is  a  debit  balance 
in  respect  of  the  trading  of  former  years,  bat  it 
does  not  follow  that  such  profit  is  neces- 
sarily to  be  treated  as  available  for  dividend. 
Oriehton*»  OU  Co.,  In  re,  639. 

finrplu  Assets— Arrears  of  Dividends  on 
Preferenoe  Shares — Profits.]— By  the  memo- 
randnm  of  association  of  a  company  incor- 
porated in  1889  the  capital  was  divided  into 
preference  and  ordinary  shares,  and  it  was 
declared  that  the  preference  shares  shoald 
confer  on  the  holders  a  right  to  a  fixed 
accamalative  preferential  dividend  of  5  per 
cent,  per  annum  on  the  capital  paid  up 
thereon,  "  subject  to  the  provisions  of  the  com- 
pany's articles  of  association."  The  articles, 
amongst  other  things,  provided  for  the  pay- 
ment of  the  cumulative  preference  dividend, 
and  that  in  the  event  of  winding-up  the  surplus 
assets  should  be  distributed  between  the 
holders  of  preference  and  ordinary  shares 
according  to  the  amount  paid  up  thereon ;  that 
the  directors  should  have  power  to  set  aside 
out  of  the  profits  of  the  company  or  otherwise 
such  sums  as  they  should  think  proper  as  a 
reserve  fund  to  meet  contingencies,  &c.,  or  for 
such  other  purposes  as  they  should  in  their 
absolute  discretion  think  conducive  to  the  in- 
terests of  the  company ;  that  profits  from  time 
to  time  available  for  dividends  should,  subject 
to  the  provisions  thereinafter  contained,  be 
applicable — first,  to  the  pavment  of  the  fixed 
cumulative  preferential  dividend  on  the  pre- 
ference shares ;  and  secondly,  that  the  surplus 
should  be  applicable  to  the  payment  of  divi- 
dends on  the  ordinary  shares,  but  that  the 
whole  or  any  part  thereof  might  be  carried  to 
reserve  or  otherwise  dealt  with ;  that  the  com- 
pany in  general  meeting  might  declare  a  divi- 
dend, and  that  no  larger  dividend  was  to  be 
declared  than  should  be  recommended  by  the 
directors.  The  whole  of  the  preference  and 
ordinary  shares  issued  were  fully  paid  up. 
Dividends  on  the  preference  shares  had  been 
paid  np  to  February,  1896,  but  no  dividend  had 
■incebeen  declared.  The  balance-sheet  made 
np  in  March,  1899,  showed  a  debit  balance  on 
profit-and-loss  account  of  upwards  of  4,0002. 
In  July,  1900,    the    company  sanctioned    an 


agreement  for  the  sale  to  a  pnqposed  new  com- 
pany of  all  the  vendor  company's  assets,  except 
any  undivided  net  profits  of  the  bnaiiev 
appearing  in  the  balaooe-sheet  for  the  >ear 
ending  March  31, 1900,  which  was  to  be  scaled 
and  certified  by  the  auditors  of  the  vendor 
company  on  the  same  basis  as  the  previoiB 
balance-sheets.  On  Angost  7,  1900,  the  au- 
ditors certified  a  balance-sheet  that  shewed  a 
profit  of  l,675iL  on  the  trading  for  the  year 
ending  March  31. 1900.  On  the  following  day 
the  resolntion  for  volontaxy  winding-op  was 
confirmed.  The  sale-moneys  were  insaffioeDt 
to  repay  to  the  shareholdeis  the  aanoont 
paid  up  on  their  shares: — Meld^  that  the 
preferenoe  shareholders  were  not  entitled  to 
have  the  sum  of  1,6752.  applied  in  payment  of 
the  arrears  of  dividends  on  their  shaies ;  that 
it  was  not  safllcient  for  them  to  shew  that  the 
money  might  have  been  made  available  for 
dividend,  but  that  they  ought  to  have  shewn 
that  it  had  actually  been  made  so  available, 
and  that  as  they  had  failed  to  do  so  the  money 
must  be  applied  in  repaying  the  capital  paid  up 
on  the  preference  and  ordinary  shares.  Odeua 
WaterworJu  Co.,  In  re  (32  L.  J.  K.C.  60S; 
W.  N.  (1897)  166),  discussed.    lb. 

Trandulent     Preferenoe  —  Gaaraator     aad 
Onarantoe.]— See  Bahkruptcy. 


CONDinOK. 

Forfeiture  Clanse — '*  Become  vetted  in  aono 
other  person  *'— Act  of  Bankmptey— Abjudica- 
tion—Title  to  Dividend  —  Apportionment]— 

Under  a  will  by  which  a  life  interest  In  a  fond 
is  made  forfeitable  if  the  tenant  for  life 
*'  shoald  do  or  omit  to  do  or  should  suffer  to  be 
done  any  act  whereby  the  income  if  payable  to 
himself  would  become  vested  in  some  other 
person "  the  forfeiture,  for  the  purpose  of 
apportioning  the  income  in  the  event  of  the 
bankruptcy  of  the  tenant  for  life,  takes  effect 
from  the  date  of  the  act  of  bankruptcy  and  not 
from  the  date  of  the  adjudication.  Mmttefure 
V.  6hiedaUa,  180. 

Forfeiture  Clause — Oamlshee  Order— Ineono 
Aoomed  Due.]— Inasmuch  as  a  garnishee  order 
made  against  trustees  attaches  only  to  trust 
funds  already  accrued  due  in  their  hands,  which 
have  thus,  in  a  sense,  been  already  actually 
"  received  "  by  their  cestui  que  trutt,  the  making 
of  such  an  order  cannot  be  the  cause  of  a 
forfeiture  under  a  provision  in  a  will  to  the 
effect  that  the  interest  of  the  cegtrd  que  tmtt  is 
to  be  forfeited  on  the  occurrence  of  any  event 
whereby  he  shall  be  deprived  of  his  *<  right  to 
receive"  the  trust  funds.  Qreenrvood,  I* re; 
SutcUffe  V.  GledhiU,  326. 

— Bepngnaney.] — Semble,  a  provision  for  the 
forfeiture,  on  the  happening  of  some  event,  of 
trust  funds  which  had  already  accrued  due  to  the 
oeitui  que  trutty  but  had  not  yet  been  actoaUy 
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paid  to  him  and  were  still  in  the  hands  of  his 
trastees,  would  be  yoid  on  the  ground  of  re- 
pugnancy,   lb. 

Bates  V.  Bates  (19  L.  J.  N.C.  67;  W.  N. 
(1884)  129)  not  followed.  Sutton,  Garden  4"  Co, 
V.  Goadrieh  (80  L.  T.  765)  and  Sampson,  In  re  ; 
Sampson  t.  Sampson  (65  L.  J.  Ch.  406 ;  [1896] 
1  Ch.  630),  followed.    lb. 

Condition  Subsequent.] — See  Will. 
CONFLICT    OP    LAWS. 

See  INTEBNATIONAL  LAW. 


CONTEMPT   OP   COtJBT. 

See  Attachment;  Company  (Winding-up). 

CONTRACT. 

AltamatiTe  Written  Offer  to  Let  Property  or 
Sell  Part— Aooeptanoe  of  Offer  to  Let— Statute 
of  Frauds.] — Where,  after  negotiations  for  the 
letting  of  a  certain  property,  a  letter  signed 
by  the  agent  of  the  owner  and  containing  an 
alternative  offer  to  let  the  property  on  con- 
ditions named  therein,  or  to  sell  part  at  the 
price  therein  stated,  is  sent  to  the  intending 
lessee,  and  in  reply  thereto  he  accepts  the  offer 
of  the  property,  there  is  evidence  of  a  concluded 
contract  for  letting  sufficient  to  satisfy  the 
Statute  of  Frauds.  Dictum  of  Lord  Cairns, 
L.C.,  in  Hussey  v.  Payne  (48  L.  J.  Ch.  846, 849  ; 
4  App.  Cas.  811,  317),  followed.  Lever  y. 
Ktiffler,  395. 

Assignment— Vendor  and  Purchaser— Xoney 
Paid  1^  Purchaser  to  Assignee— Bescission — 
Failure  of  Ckinsideration^lConey  Had  and 
Eeeeived.] — Payments  made  by  a  purchaser,  on 
account  of  moneys  payable  to  the  vendor  under 
the  contract,  to  a  third  person  who  is  assignee 
of  or  interested  in  the  vendor's  contract  can,  on 
total  failure  of  the  consideration,  be  recovered 
by  the  purchaser  in  an  action  for  money  had 
and  received  to  his  use  from  such  third  person, 
though  he  was  not  a  party  to  the  contract. 
Aberama/n  Ironworks  v.  Wickeru  (L.  R.  4  Ch. 
LOl)  distinguished  and  explained.  Fleming  v. 
Loe,  805. 

Sestraint  of  Trade— Public  Policy— Talidity.] 
— ^An  agreement  made  by  a  trader  with  a  pur- 
chaser of  his  commodities  not  to  sell  them 
below  certain  prices  set  out  in  the  agreement, 
and  that  if  he  sells  them  again  to  the  trade  he 
will  procure  a  similar  sigfned  agreement  from 
every  retailer  that  he  supplies,  is  valid,  and 
oaimot  be  impeached  as  being  in  restndnt  of 
trade  or  against  public  policy.  JSUiman  v. 
Carrinffton,  577. 

Statutory  Conflrmatioa— Vagueness— Bemote- 
nau.] — Where  an  agreement  between  parties  is 


confirmed  by  Act  of  Parliament,  every  clause  in 
it  has  statutory  validity,  and  no  objection  can 
be  taken  to  any  provision  in  it  on  the  ground 
that  it  is  void  for  remoteness  or  uncenainty. 
Manchester  Ship  Canal  Co,  v,  Manchester  BacO' 
course  Co,,  (C.A.)  468. 

Contract  to  Oiye  «  First  refusal "  of  Land— 
Outside  Purchaser— Satisfaction  of  Contract — 
Befinite  Offer  at  Proposed  Purchase-price — 
Interest  in  Land— Breach  of  Original  Contract 
— Injunction.]— An  agreement  by  an  owner  of 
land  to  give  to  another  person  the  '*  first 
refusal "  of  the  land  in  certain  events  either 
means  that  he  must  on  the  happening  of  the 
events  give  the  other  person  the  opportunity  of 
refusing  a  fair  and  reasonable  offer,  or  that  he 
must  give  the  other  person  the  opportunity  of 
refusing  the  land  at  a  price  acceptable  to  the 
owner  offered  by  some  third  person.  The 
owner  does  not,  on  either  view,  comply  with 
the  condition  if  he  offers  the  land  to  the  first 
person  at  a  price  higher  than  he  would  accept 
from  other  would-be  buyers  in  the  event  of  the 
refusal  of  the  first  person  to  buy  at  that  price. 
lb. 

The  defendants  agreed  with  the  plaintiffs 
that  in  the  event  of  certain  lands  belonging  to 
the  defendants  ceasing  to  be  used  as  a  race- 
course, or  being  proposed  to  be  used  for  dock 
purposes,  the  defendants  would  give  to  the 
plaintiffs  the  "first  refusal"  of  the  lands: — 
Meld,  that  this  agreement  did  not  create  an 
interest  in  land;  but  that  the  plaintiffs  not 
having  had  a  first  refusal,  it  could  be  enforced 
against  third  persons  proposed  alienees  of  the 
land,  the  action  being  to  restrain  a  breach  of  a 
contract  threatened  to  be  carried  out  in  pursu- 
ance of  a  subsequent  contract  by  the  defendant 
with  a  third  person  having  full  knowledge  of  the 
first  contract.  Principle  of  iMmley  v.  Wagner 
(21 L.  J.  Ch.  898 ;  1  De  G.  M.  &  0.  604)  appUed. 
Jb, 

Electric  light— Contract  to  Take  Whole  of 
Slectric  Bnergy  from  Specified  Company — 
Absence  of  Negatiye  Stipulation— Breach  of 
Contract — Injunction— <•  Undue  preference."] — 
In  1898  the  defendant  signed  a  request  to  the 
plaintiff  company  for  a  supply  of  electric 
energy.  The  request  was  made  subject,  among 
other  terms  and  conditions,  to  the  following : 
(1)  "The  consumer  agrees  to  take  the  whole  of 
the  electric  energy  required  for  the  premises 
mentioned  below  from  the  company  for  a  period 
of  not  less  than  five  years  ** ;  (2)  the  charge  was 
fixed  at  i^d.  per  Board  of  Trade  unit.  On  the 
margin  it  was  noted  that  in  the  event  of  the 
company's  standard  rate  being  reduced  below 
the  price  therein  quoted  the  defendant  was  to 
have  the  benefit  of  such  reduction.  In  1901 
the  defendant  gave  the  plaintiff  company  notice 
to  disconnect.  The  company  had  entered  into 
similar  contracts  with  other  consumers  for 
different  terms  of  years,  and  in  the  case  of  one 
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consumer  at  a  different  rate  of  payment.  In 
an  action  by  the  company  for  an  injunction  to 
restrain  the  defendant  from  taking  any  electric 
energy  from  any  person  other  than  the  com- 
pany,— Seld,  first,  that  the  contract  implied  a 
contract  by  the  defendant  not  to  take  energy 
from  any  one  except  the  company,  which  in  a 
case  of  this  kind— a  trade  contract  for  supply 
and  not  for  personal  services — could  be  enforced 
by  inj unction.  Heldf  secondly ,  that  the  contract 
was  not  void  under  sections  19  and  20  of  the 
Electric  Lighting  Act,  1882,  on  the  ground  that 
undue  preference  had  been  given  by  the  com- 
pany to  other  consumers;  that  the  relevant 
words  of  section  19  were  '*  unner  similar  cir- 
cumstances to  a  corresponding  supply,"  and 
that  the  section  left  a  latitude  to  the  company 
to  make  bargains  with  its  customers,  where 
the  circumstances  differed  or  the  supply  did 
not  correspond,  for  different  terms,  and  that  on 
the  facts  of  the  case  no  undue  preference  was 
shewn.  Held,  thirdly,  that  the  inj  unction  asked 
ought  therefore  to  be  granted.  Metropolitan 
EUctrio  Sujtply  Co.  v.  Gmder,  862. 

Implied  —  Administration  —  Debt  to  Trades- 
man—  Claim  for  Interest — Course  of  Deal- 
ixig — Evidenee  of  Agreement.]— In  the  ad- 
ministration of  the  estate  of  a  deceased 
debtor  a  contract  to  pay  interest  on  a  trades- 
man's bill  may  be  implied  from  the  acts  of  the 
debtor  in  his  lifetime,  as,  for  instance,  where 
bills  had  been  sent  in  from  time  to  time  shew- 
ing that  interest  was  being  charged,  and  the 
debtor  had  never  objected  to  the  charge  and 
had  from  time  to  time  made  payments  on  ac- 
count generally.  Decision  of  Cozens- Habdy,  J., 
who  followed  Llopd  EdwardSf  In  re  ;  Willianis 
v.  Trench  (61  L.  J.  Ch.  22),  reversed.  Anglesey 
(^Marquii%  In  re;  Wilmot  v.  Gardiner^  (CA.) 
810. 

Company— Contract  with  Third  Person— In- 
tended Company— Adoption.]— See  Company 
(Contracts  of). 

Tied  Honse— Personal  Contraot.]— See  Land- 
lord AND  Tbnant. 


COPYBIGHT. 

Infringement — ^Agreoment  to  Print  for  An- 
other for  Profit— Partnership— Diary  for  Ship- 
pers— Printer  of  Infringing  Part  Employed  by 
Other  Party— **  Cause  to  be  printed  "—Agent.] 
—Lloyd's  agreed  with  G.  to  print  and  publish 
in  their  own  name  a  diary  for  merchant  ship- 
pers in  consideration  of  certain  payments  and 
commission  on  profits.  0.  obtained  certain 
lists  of  merchant  shippers  which  were  an  in- 
fringement of  the  plaintiffs'  copyright.  By 
agreement  with  Lloyd's,  and  to  save  time  in 
publication,  G.  employed  another  printer,  who 
was  paid  by  him  to  print  the  pirated  portion, 
and  Lloyd's,  without  any  knowledge  of  the 
piracy,  included  the  infringing  portion  in  the 


diary,  which  bore  on  the  title-page  the  words 
"  Print-ed  at  Lloyd's,  Royal  Exchange,  London  " : 
— Held,  that  there  was  no  partnership  between 
Lloyd's  and  G.,  and  that  the  printer  of  the 
pirated  portion  of  the  diary  was  not  Lloyd's 
agent,  and  consequently  that  Lloyd's  had  not 
**  caused  to  be  printed "  the  diary  within  sec- 
tion 15  of  the  Copyright  Act,  1842.  Principle 
of  RusieU  V.  Briaaa  (19  L.  J.  O.P.  33  ;  8  C.  B. 
836)  and  Lyon  v.  KnowUs  (32  L.  J.  Q.B.  71; 
3  B.  &  S.  566)  appUed.  EeUy'g  IHrrctorieM^ 
Zim.  V.  Gfavin,  237. 


—Penalty  —  Aggregate  Sum  —  Minimum  for 
Bach  Offenoe.J  —  in  an  action  to  recover 
penalties  for  several  infringements  of  copy- 
right under  the  Fine  Arts  Copyright  Act, 
1862,  s.  6,  the  Court  can  award  a  sum  of  money 
which  in  relation  to  each  of  the  several  offences 
may  represent  only  a  fractional  part  of  the 
lowest  coin  in  the  realm  as  the  penalty  for  each 
offence,  and  is  not  bound  to  award  such  a  sum 
as  will  represent  a  farthing  at  the  least  in  re- 
spect of  each  offence.  JSUis  ▼.  Marshall  Jf  Son 
(64  L.  J.  Q.B.  757),  JBasohet  v.  London lUus- 
trated  Standard  Co,  (69  L.  J.  Ch.  35 :  [1900] 
1  Ch.  73),  and  NichoUs  v.  Parker  (17  Times 
L.  B.  482)  overruled  on  this  point ;  and  the  deci- 
sion of  the  majority  of  the  Court  in  Green  v. 
IrUh  Independent  Co.  ([1899]  1  Ir.  R.  386) 
dissented  from.  Hildeslieimer  y.  Faulkner^ 
(CA.)  800. 

Each  infringing  copy  'constitutes  a  separate 
offence  under  section  6.  Jieal^  Ex  parte  (37 
L.  J.  Q.B.  161 ;  L.  R.  3  Q.B.  387),  approved.  i». 

—  Publisher  and  Author  —  Encyolopesdia  — 
Ii^unotion.]— A.  agreed  with  the  publishers 
of  an  Encyclopesdia  that  he  would  act  ag 
editor  at  a  fixed  fee,  for  which  he  was 
also  to  write  7,000  words  of  special  articles, 
and  snch  unsigned  articles  as  were  required. 
The  publishers  were  to  bear  all  the  cost  of  the 
work.  There  was  no  express  provision  as  to 
the  proprietorship  of  the  copyright  in  the 
articles.  A.  employed  C,  at  the  request  of  the 
publishers,  to  write  certain  other  articles  for 
the  Encydopssdia  at  a  fixed  sum  per  thousand 
words.  All  the  articles  were  written,  and  A. 
and  C.  were  registered  as  proprietors  of  the 
copyright  in  those  which  they  had  respectively 
written.  In  an  action  by  A.  and  C.  to  restrain 
the  publishers  of  the  Bncydopffidia  from  pnb- 
lishing  the  articles  in  question  in  another  work 
without  their  consent, — Heid^  that  there  were 
no  special  circumstances  in  the  nature  of  tiie 
publication  or  the  terms  of  the  employment  of 
A.  and  C.  from  which  the  Court  could  infer  that 
the  copyright  in  the  articles  was  to  belong  to 
the  proprietors  of  the  Encyclopaedia,  within 
section  18  of  the  Copyright  Act,  1842,  and  an 
injunction  must  therefore  be  g^ranted.  AfiaXs 
v.  La/mrence  ^  Evllen,  Lim^  797. 
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COBPOBATION. 

Contract  between  CommiBsioneri  and  a  Com- 
pany— GommiBBioner  Shareholder  in  Company — 
<* Interested  or  concerned  in  any  contract" — 
Avoidance  of  Contract.]— The  City  of  London 
Sewers  Act,  1848,  vested  in  the  Commissioners 
of  Sewers  the  powers  of  cleansing,  lighting, 
and  paving  within  the  City,  and  provided  (sec- 
tion 33)  that  it  should  be  lawful  for  the  Com- 
missioners to  contract  with  any  persons  for  the 
execution  of  any  works  by  the  Act  authorised  to 
be  done  by  the  Commissioners,  or  for  furnish- 
ing materials  or  labour,  or  for  any  other  matters 
or  things  necessary  for  enabling  them  to  carry 
the  purposes  of  the  Act  into  effect.    The  sec- 
tions  immediately  following    contained    pro- 
visions as  to  contracts  by  the  Commissioners, 
and  section  42  provided  that  no  person  being  a 
Commissioner  or    an    Alderman    or   Common 
Councilman  of  the  City  should  be  directly  or 
indirectly  interested  or  concerned  in  any  con- 
tract entered  into  by  the  Commissioners  for  the 
execution  of  any  works  by  the  Act  authorised 
to  be  done,  or  for  furnishing  materials  or  labour, 
or  for  any  other  matter  or  thing  whatsoever, 
upon  pain  that  every  such  contract  should  be 
null  and  void.      Section  116  empowered  the 
Commissioners  to  enter  into  contracts  with  gas 
companies  or  other  persons  for  lighting  the  City, 
but  that  was  the  first  place  in  which  contracts 
for  lighting  were  expressly  mentioned.    The 
City  of  London  Sewers  Act,  1851,  which  con- 
tinued and  amended  the  Act  of  1848,  provided 
(section  63)  that  no  Commissioner  who  was  a 
shareholder  in,  or  surveyor,  solicitor,  or  agent 
for  any  gas,  water,  or  paving  company,  or  any 
undertaking,  the  contracting  with  or  carrying 
out  of  which  should  be  discussed  at  any  meet- 
ing of  the  Commissioners,  should  be  eligible  to 
sit  or  vote  as  a  Commissioner  while  such  subject 
was  under  discussion : — Beld,  on  the  construc- 
tion of  the  Acts,  that  section  42  of  the  Act  of 
1848  applied  to  every  possible  contract  that  the 
Commissioners  could  enter  into  by  virtue  of  the 
Act,  and  consequently  to  lighting  contracts; 
and  that  section  53  of  the  Act  of  1861  was 
intended  to  extend  still  further  the  disabilities 
of  the  Commissioners,  not  to  relax  them.     City 
of  London  ElectHo  Lighting  Go,  v.  London  Cor- 
poration,  (C.A.)  334. 


Held,  also,  that  a  Commissioner,  Alderman,  or 
Common  Councilman  who  was  a  shareholder  in 
a  company  contracting  with  the  Commissioners 
was  "interested"  in  the  contract  within  sec- 
tion 42  of  the  Act  of  1848,  and  the  fact  that  he 
was  so  interested  made  the  contract  void ;  but 
if  no  such  person  was  a  shareholder  in  the 
company  at  the  date  of  the  contract,  the  fact 
that  the  contract  was  afterwards  assigned  to  a 
company  in  which  suoh  persons  were  share- 
holders, the  rights  of  the  Commissioners  under 
the  contract  being  maintained  intact,  did  not 
make  it  void.    lb. 


COSTS. 

Aetion  against  Two  Defendants— One  Ordered 
to  Pay  PlaintUfs'  Costs— Ho  Order  against 
Other— Liability  to  Pay  Costs  of  Plaintiffs'  Tin- 
inccessfal  Claim  against  Other  Defendant.] — 
Where,  in  an  action  against  two  defendants,  no 
order  being  made  against  one,  the  other  is 
Ordered  to  pay  the  plaintiffs'  costs,  such  costs 
include  the  plaintiffs'  costs  of  their  unsuccessful 
claim  against  the  co-defendant.  JKelly**  Diireo- 
toriet  V.  Gavin  and  Lloyd: i  {IVo.  2),  786. 

Higher  Seale- Special  Gronnds.]— The  fact 
that  a  case  of  difficulty  and  importance  has 
been  conducted  with  extreme  ability  and 
diligence  on  the  part  of  the  solicitors  does  not 
constitute  a  special  ground  for  allowing  costs 
on  the  higher  scale  within  Order  LXV.  rule  9. 
WiUianuon  v.  North  Staffordshire  Bailway 
(55  L.  J.  Ch.  938 ;  32  Ch.  D.  399)  foUowed. 
Da/cie9  Brothers  v.  Bavies  (66  L.  J.  Ch.  481), 
Leeuw,  In  re;  Rein\,  WrathaU  (93  L.  T.  J. 
333),  and  Marriott  v.  CobbeU  (38  8.  J.  620)  not 
followed.    Rivington  v.  Garden,  282. 

Taxation— Order  to  Tax  Costs  inolnding  Bo- 
mnnoration  of  Beoeiver — Costs  to  be  Bet  Off  and 
Balance    Certified— Power   to  make    Separate 
Certifieate  as  to  Coots   only.]— An    order  was 
made  that  the  Taxing  Master  should  tax  the  costs 
of  the  plaintiffs  of  the  action,  including  the 
costs  and  remuneration  of  certain  receivers,  and 
should  tax  the  costs  of  the  defendants  of  certain 
motions,  and  deduct  those  costs  of  the  defendants 
from  the  plaintiffs'  costs  and  certify  the  balance, 
and  the  defendants  were  ordered  to  pay  to  the 
plaintiffs  the  balance  so  to  be  certified.    The 
Master  certified  that  he  had  taxed  the  plaintiffs' 
costs,  but  had  not  included  the  costs  and  re- 
muneration of  the  receivers,  and  had  taxed  the 
defendants'  costs  and  deducted  the   amount 
from  the  amount  of  the  plaintiffs'  costs,  and  he 
certified  the  balance  due  to  the  plaintiffs  in 
respect  of  their  costs,  not  including  the  costs 
and  remuneration  of  the  receivers,  which,  when 
ascertained,  he  proposed  thereafter  to  certify 
in  addition  to  the  said  balance  :—J962^,  that 
the  Taxing  Master  had  no  power  under  the 
order  for  taxation  to  tax  the  plaintiffs'  costs  of 
the  action  and  the  costs  and  remuneration  of 
the  receivers  separately.    Silkstone  and  Haigh 
Moor  Coal  Co,  v.  Edey,  (O.A.)  774. 

Per  Bybnb,  J. — A  Taxing  Master  has  in  a 
proper  case  power  to  make  a  separate  certificate, 
but  he  cannot  do  so  without  special  directions 
under  a  judgment  directing  a  particular  balance 
to  be  certified  and  paid.    Ih. 

— Party  and  Party— Loading  Connsel— Bpeoial 
Fee — Disallowanoo.] — In  a  proceeding  in  the 
Chancery  Division,  a  special  fee  of  fifty  guineas 
in  addition  to  an  ordinary  fee  upon  the  brief, 
paid  to  a  leading  counsel  practising  within 
the  Bar  but  not  usually  in  that  Court  where 
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the  proceeding  takes  place,  cannot  ander  ordi- 
nary circumstances  be  allowed  on  a  taxation 
of  costs  between  party  and  party.  Parson,  In 
rd ;  Parson  y.  Parson,  663. 

Semhle,  such  a  fee  cannot  be  allowed  under 
any  circumstances.    Ih. 

— Solioitor— Lessor  and  Lessee — Xining  Lease— 
Hegotiations—Seale  Fee.]— A  lessor  who  has 
paid  his  solicitor's  bill  of  costs  in  relation  to 
the  lease  can  recoTer  what  he  has  paid  from  the 
lessee  except  charg^es  for  matters  antecedent  to 
the  instmctions  for  the  lease,  such  as  fees  paid 
to  a  mining  expert  in  the  case  of  a  mining 
lease.     6fray,  In  re,  133. 

—Third-Party  Order.]— A  third-party  order  for 
taxation  does  not  alter  the  nature  or  enlarge 
the  scope  of  the  liability  upon  the  existence  of 
which  the  order  is  based.  Where  such  an  order 
has  been  made  for  the  taxation  of  a  lessor's  bill 
of  costs,  at  the  instance  of  a  lessee,  the  Court 
is  bound  to  look  at  the  nature  of  the  items  in 
the  bill  and  to  consider  whether,  apart  from 
the  order,  the  applicant  is  bound  to  pay  them. 
The  lessee  does  not  by  obtaining  the  order  render 
himself  liable  to  pay  the  whole  bill.  Negus,  In 
re  (64  L.  J.  Ch.  79 ;  [1896]  1  Ch.  73),  appUed. 
lb. 

Debenture-holder's  Action.]— See  Company 
(Debentures). 

Lien— Taxation.] — See  Solicitob. 

Shorthand  Note  of  Judgment.]— See  Appeal. 

Bolieitor-lCortgagee.]- See  Mobtgaqb. 

Validity  of  Patent  —  Certificate.]  —  See 
Patent. 

CBOWN. 

Bona  Vacantia — Will— Beal  Estate— Conver- 
sion— Settled  Land  Act,  1882.]— A  testator  who 
was  possessed  of  fre^olds  devised  all  his  pro- 
perty to  his  wife  for  life  and  appointed 
trustees  and  executors,  but  made  no  further 
disposition.  The  trustees  of  the  will  were 
appointed  trustees  for  the  purposes  of  the 
Settied  Land  Act,  and  the  widow  sold  portions 
of  the  land  and  paid  the  purchase-money  to  the 
trustees.  On  the  death  of  the  widow,  there 
being  no  heir-at-law  or  next-of-kin  of  the  tes- 
tator,— Held,  that  the  proceeds  of  sale  did  nob 
belong  to  the  trustees  beneficially,  but  went  to 
the  Crown  as  bona  taeantia.  Bond,  In  re; 
Panes  y.  AU.-Gen.,  12. 

PrerogatiTc— Information  •<  ez  relatione  *' — 
Selection  of  Division  in  High  Court— Transfer.] 
— The  Court  has  jurisdiction  to  order  the 
transfer  of  an  action   ex  relatione  from  the 


Chancery  Division  to  the  Qneen*s  Bench  Divi- 
sion, where,  according  to  the  usual  practice  of 
the  Attorney-General,  the  choice  of  Uie  division 
in  which  the  action  was  originally  brought  was 
left  entirely  to  the  relator  and  co-plaintiff. 
The  oo-plaintiff  in  such  a  case  cannot  assert 
the  prerogative  of  the  Crown  to  choose  its 
own  tribunal    AtL-Oen.  v.  WiUon,  (CJL)  234. 

Charter— Validity— SxooM  of  Prerogative.]— 
See  RiYEB. 


CUSTOM. 

Tenure  of  Ancient  Demesne— Customary  Free- 
hold—Fine  on  Alienation.]— The  freehold  of 
land  held  by  the  tenure  of  ancient  demesne 
is  in  the  tenant  and  not  in  the  lord  of  the 
manor.  A  custom  for  the  lord  of  a  manor  of 
ancient  demesne  to  receive  a  fine  arbitrary 
upon  the  purchase  of  lands  within  the  manor 
is  bad,  whether  limited  to  purchases  by 
"  strangers  "  (that  is,  persons  not  already 
tenants  of  the  manor)  or  not,  as  being  contrary 
to  the  statute  Quia  Smptores  and  other  statutes. 
Merttens  v.  HUl,  489. 

— ^Titte  to  Manor — Possession — ^Presumption  of 
Lost  Grant] — Semble,  where  a  manor  has 
existed  in  the  hands  of  the  Crown,  and  the 
Crown  has  granted  some  of  the  lands  of  the 
manor  to  a  subject  by  a  grant  which  did  not 
pass  the  manor,  but  the  successors  in  title  of 
the  grantee  have  held  manorial  courts  and  kept 
oourt  rolls  continuously,  and  shew  a  long 
modern  paper  title  to  the  manor,  a  grant  of  the 
manor  itself  from  the  Crown  will  b«  presumed. 
lb. 

Becital  in  Indosure  Aet— Svidenee.]— Be- 
citals  in  an  Inclosure  Act  are  not  conclosive 
evidence  against  persons  claiming  thiongh 
original  allottees  under  the  Act,  but  may  be 
rebutted  by  other  evidence.    lb. 


DEBTOBrS  ACT..— ^ee  Attachmekt. 


DIBECTOB8.— See  Company. 


DISTBESS.— See  Landlord  and  Tbxant. 


EASEMENT. 
Artificial  Watercourse- Temporary  Purpeoe 
—  Bight  of  Dominant  Tenement  to  Compel 
Continuous  Flow— Bight  to  Bigoy  do  Faeto 
Flow.] — In  considering  whether  the  right  to 
the  enjoyment  of  an  artificial  wateroonrse 
on  land  of  the  vendor  has  passed,  in  the 
absence  of  express  reference,  to  the  purchaser 
of  land  adjoining  the  artificial  watercourse 
under  section  6  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  it  is  not  sufficient  to 
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point  to  the  relative  position  of  the  property 
8old  and  of  the  waterconrse,  and  to  olaim  that 
the  enjoyment  of  the  watercourse  is  obvioas. 
It  is  necessary  to  consider  whether,  having 
regard  to  all  the  circamstances  of  the  case, 
the  enjoyment  is  one  which  could  ever  be 
erected  into  a  right  on  the  basis  of  prescription 
or  of  a  lost  or  presumed  grant.  Burrows  y. 
Zartff,  607. 

In  considering  the  question  of  a  presumed 
grant  it  is  necessary  completely  to  review  the 
whole  of  the  surrounding  circumstances — e.ff. 
the  purposes  for  which  the  artificial  water- 
course was  originally  made,  the  burden  of  its 
maintenance,  and  similar  considerations ;  and 
on  the  question  of  prescription  k  is  material  to 
discover  whether  the  watercourse  was  con- 
structed for  a  temporary  purpose.  A  right  to 
enjoy  such  water  in  an  artificial  watercourse — 
and  such  water  only— as  the  owner  of  the 
watercourse  chooses  to  allow  to  flow  down  the 
watercourse,  Uprecario,  and»  as  such,  incapable 
of  constituting  a  legal  easement.    lb, 

••Temporary."]  —  "Temporary,"  as  a  legal 
term,  does  not  mean  merely  that  a  thing  hap- 
pens to  last  in  fact,  or  is  intended  to  last,  for 
only  a  few  years.  It  means  that  a  thing  may, 
within  the  reasonable  contemplation  of  the 
parties,  be  expected  to  come  to  an  end  some 
day,  sooner  or  later,  and  that  it  is  not  of  the 
nature  of  a  grant  in  fee-simple.    Ih. 

Light— Implied  Grant— Derogation— Lease — 
Building  Land.] — In  the  absence  of  special 
facts  the  doctrine  that  a  grantor  cannot  dero- 
gate from  his  own  grant  must  be  applied  with- 
out limit  or  restriction  to  a  claim  for  access  of 
light  by  the  lessee  of  a  house  from  the  owner  of 
building  land,  as  against  a  subsequent  grantee 
of  adjoining  land  from  the  same  owner. 
Pollard  V.  Gare,  404. 

Where  such  a  lease  contains  no  express  grant 
of  lights,  the  general  words  of  section  6  of  the 
Conveyancing  Act,  1881,  will  be  read  into  it. 
Broom/ield  v.  nUliams  (66  L.  J.  Ch.  305; 
[1897]  1  Ch.  G02)  applied  and  followed.     lb. 

Prescription— Private  Eoad— User— Herbage 
— Inelosure  Award— Presumption  of  Grant.] — 
Where  a  local  authority  has  for  fifty  years  let 
the  herbage  of  a  private  road,  without  any 
restriction  as  to  grazing,  the  Court  will  presume 
a  lost  grant  of  a  right  co-extensive  with  the 
usage.  It  makes  no  difference  that  the  herb- 
age was  given  to  the  predecessors  of  the 
local  authority  by  an  inelosure  award,  with 
the  restriction  that  it  was  to  be  grazed  by 
sheep  only,  or  that  the  usage  purported  to 
bf»  in  exercise  of  the  right  given  by  the 
award.  JVeaverson  v.  Peterborov^h  Mural 
Council,  35. 


PriTate  mght  of  Way^Borrient  and  Domi- 
nant Tenement— TTnity  of  Poisestion— Tearly 
Tenant.] — Unity  of  possession  by  a  yearly 
tenant  of  the  alleged  dominant  and  servient 
tenements  for  the  twenty  years,  or  for  twenty- 
three  out  of  the  forty  years,  immediately  pre* 
ceding  an  action  in  which  a  claim  to  a  private 
right  of  way  is  sought  to  be  established,  is  fatal 
to  such  a  claim  under  section  4  of  the  Prescrip- 
tion Act,  1832.  Oniey  v.  Oardin&r  (8  L.  J.  Bx. 
102 ;  4  M.  &  W.  496)  and  JSatkUUU  v.  Reed 
(25  L.  J.  C.P.  290;  18  0.  B.  696)  followed. 
Damper  v.  Boisett,  657. 

Bightof  Support— Aoqaisition  by  Pretoription 
— Sxgoyment — Hatnre  of  Enjoyment.] — In  order 
to  establish  a  right  to  an  easement  by  long 
enjoyment,  the  enjoyment  must  be  of  such  a 
nature  that  the  servient  owner's  attention  ought 
reasonably  to  have  been  drawn  to  the  existence 
of  the  easement.  It  is  not  onough  that  some- 
thing has  been  visible  from  which  an  expert 
might  have  inferred  the  existence  of  the  ease- 
ment. The  word  **clam"  as  applied  to  the 
enjoyment  by  which  an  easement  may  be  ac- 
quired, does  not  mean  surreptitiously  or  frau- 
dulently, but  only  in  such  a  manner  as  coulil 
not  reasonably  be  expected  to  attract  the  notice 
of  the  servient  owner.  Union  Lighterage  Co.  v. 
London  Gracing  Bock  Co.,  558. 

Bight  of  TltTay  —  Parol  Lioenee  —  Claiming 
Bight  —  ITninterrupted  Exgoyment  for  Forty 
Tears— Annual  Payment.]— The  plaintiff  and 
her  predecessors  in  title  had  from  time  imme- 
morial made  constant,  uninterrupted,  and  open 
use  of  a  way  over  the  defendants'  yard,  that 
being  the  only  means  of  access  for  horses  and 
carts  to  the  plaintiff's  premises  from  the  high 
road.  The  use  of  the  way  was  essential  for  the 
business  carried  on  upon  the  plaintiff's  pre- 
mises. The  owners  for  the  time  being  of  the 
plaintiff's  premises  had  also  used  during  the 
same  period  the  water  from  a  pump  on  the  defen- 
dants* premises.  Since  1855  they  had  made  an 
annual  payment  of  fifteen  shillings  to  the  owners 
of  the  defendants'  premises.  They  had  also  by 
arrangement  contriboted  something  to  the  re- 
pair of  the  pump.  The  defendants,  while 
admitting  the  plaintiff's  right  of  access  to  the 
pump,  denied  her  right  of  way  over  their  pre- 
mises. There  was  no  evidence  of  the  origin  of 
the  payment  of  fifteen  shillings,  nor  was  there 
anything  to  shew  that  the  user  of  the  way  was 
due  to  any  agreement  by  deed  or  in  writing,  or 
on  what  terms  the  enjoyment  of  the  right  of 
road  and  other  essement  had  begun.  There 
was  only  one  receipt  for  a  payment  of  fifteen 
shillings  produced,  given  on  January  24,  1899, 
after  the  dispute  had  arisen,  which  was  ex- 
pressed to  be  for  right  of  way  to  September, 
1898  \—lTeld  (dissentiente  Rioby,  L.J.),  that  the 
prima  facie  inference  to  be  drawn  from  the 
annual  p«iymebt  of  fifteen  shillings  was  that  the 
enjoyment  of  the  way  was  not  of  right,  but 
each  payment  was  for  the  use  of  the  way  by 
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pennisBion  daring  the  preceding  year,  althoagh 
such  permission  was  not  expressly  demanded 
and  given  in  each  year,  and  the  plaintiff  had 
not  discharged  the  onus  thus  thrown  upon  her 
of  shewing  that  the  user  was  of  right ;  and  that 
no  lost  grant  could  be  presumed.  Gardner  y. 
HodgtofCs  Kingiton  Brewery  Co.,  (C.A.)  504. 


Plasterers  Co.  v.  PaHth  Clerks  Co.  (20  L.  J. 
Ex.  362;  6  Ex.  630)  and  Bewley  t.  Atkinson 
(49  L.  J.  Ch.  163;  13  Ch.  D.  283)  distinguished 
by  Vaughan  Williams,  L,J.    Ih, 


Held,  by  RiOBT,  L.J.,  that  the  user  of  the 
way  had  in  fact  been  as  of  right  in  the  sense 
that  it  was  such  as  a  person  rightfully  entitled 
would  have  had,  and  the  mere  unexplained  pay- 
ment of  the  fifteen  shillings,  which  began  before 
the  oommencement  of  the  period  of  for^y  years, 
was  not  an  interruption — the  principle  of 
Plasterers  Co,  v.  PaHsh  Clerks  Co.  (iK/^ri)  being 
applicable  to  cases  within  section  2  of  the 
Prescription  Act,  1832.    Ih. 


ECCLESIASTICAIi  LAW. 

Endowment— Investment  in  Land— Sale  by 
Inonmbent — How  far  Binding  on  Snecessor.] — 
By  a  private  Act  of  Parliament  an  endowment 
consisting  of  personalty  was  vested  in  an 
incumbent,  and  liable  to  be  laid  out  in  the 
purchase  of  lands,  ground-rents,  or  other 
hereditaments  in  fee- simple  to  be  conveyed  to 
and  settled  upon  and  to  the  use  of  the  rector 
for  the  time  being  for  and  towards  the  main- 
tenance of  such  rector.  An  incumbent  (I.), 
who  had  no  knowledge  of  the  source  from 
which  the  endowment  came,  but  merely  had  a 
general  idea  (to  use  his  own  expression)  that  it 
was  "  church  property,"  invested  it  in  his  own 
name  in  the  purchase  of  freehold  ground-rents, 
which  were  conveyed  to  him,  his  heirs  and 
assigns,  with  a  declaration  in  bar  of  dower.  I. 
sold  a  portion  of  these  ground -rents,  and  upon 
his  resignation  conveyed  the  unsold  portion  to 
his  successor  (H.)  in  fee-simple  by  deed  which 
contained  uses  in  bar  of  dower.  Neither  con- 
veyance satisfied  the  provisions  of  the  Charitable 
Uses  Act,  1735  (9  Geo.  2.  c.  36),  with  respect  to 
attestation  and  enrolment.  H.  sold  part  of  the 
ground-rents  conveyed  to  him  to  the  defendant. 
I.  joined  in  the  conveyance  to  the  defendant. 
H.  subsequently  applied  the  proceeds  of  sale  to 
his  own  use.  In  an  action  by  the  present  in- 
cumbent, who  was  H.*s  successor, — Seld,  first, 
that  the  defendant's  title  was  not  invalidated 
by  13  Bliz.  c.  10 ;  and  secondly,  that,  assuming 
I.  or  H.  to  be  trustee  of  the  ground-rents,  the 
present  incumbent  could  not  impeach  the  sale. 
Power  y.  Banks,  700. 


ELECTION.^See  Hubbakd  and  Wxfb. 


ESTATE. 

Estate  TaU— Strict  Bettlamoit  of  Sealty^ 
Eesidnary  Personalty— *<8nlgect  to  be  Inyetttd 
in  the  purchase  of  lands  '*  after  the  Death  of  a 
Certain  Person— Bisentailing  Deed  Bzeentsd  in 
His  Lifetime— Validity.]— The  words  "money 
subject  to  be  invested  in  the  purchase  of  lands 
to  be  settled "  in  section  71  of  the  Fines  and 
Recoveries  Act,  1833  (which  section  enables  a 
tenant  in  tail  to  acquire  the  absolute  interest  in 
such  money),  when  read  in  conjunction  with 
the  interpretation  clause  (section  1)  of  the  same 
Act,  mean  money  subject  either  presently  or  at 
any  future  time  to  be  laid  out  in  the  purdiase 
of  lands.  Where,  therefore,  by  will  lands  were 
settled  in  strict  settlement  and  the  testator's 
residuary  personalty  was  given  to  trustees  upon 
trust  to  pay  the  income  thereof  to  a  certain 
person  for  his  life,  and  after  his  death  to  con- 
vert the  same  and  invest  the  proceeds  in  the 
purchase  of  lands  to  be  settled  to  ^^  same  uses 
as  the  settled  realty,  a  disentailing  deed 
executed  in  the  lifetime  of  such  person  by  the 
tenant  in  tail  in  remainder  of  the  settled  realty 
with  the  consent  of  the  tenant  for  life  thereof 
is  effectual  te  bar  the  estate  tail  of  the  tenant 
in  tail  in  the  residuary  personalty.  F&rdlum 
V.  FordhamiM  Beav.  59) approved  and  followed. 
Harvey,  In  re  ;  Hwrvey  v.  Harvey,  694. 

Tenant  for  LiiiB  —  Apportionment  —  Berer- 
sionary  Fund— Xarriage  Settlement— Bnle  in 
Howe  V.  Dartmouth  (Earl).]— The  rule  in 
Homey,  Dartmouth  {EarV)  (7  Ves.  137).  and 
the  corollary  established  in  Chesterfie^s  {Earl) 
Trusts,  In  re  (52  L.  J.  Ch.  958  ;  24  Ch.  D.  643X 
respecting  the  apportionment  between  tenant 
for  life  and  those  absolutely  entitled  in  re- 
mainder of  a  reversionary  fund  which  falls  into* 
possession,  has  no  application  where  the  fund  is 
subject  to  the  trusts  of  a  marriage  settlement. 
Van  Straubenzee,  In  re ;  Boustead  v.  Cooper, 
825. 

— Alternative    Gift  — Barring    Entail.]— See 
Will. 

Equitable  Estate— Xcrger.]— See  Mbroes^ 

Legal  Estate— Priority.]— See  Mobtoaos. 

Tenvre  of  Aneient  Dememe.] — See  Custox. 

Words  of  Limitation.]— See  Ysndob   Ain> 

PUBOHASBB. 


ESTATE  DUTY.— See  Bbtbnub. 

EVIDENCE. 

Presumption— Woman  Past  Child-Bearing— 

Widow  Aged  Fifty-six  Tears  and  Three  Xontlis.] 

.^The  Oourt  treated  as  past  child-bearing  a 

widow  aged  fifty-six  years  and  three  months 
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who  had  been  married  for  twenty-four  5'ears  and 
had  immediately  after  the  marriage  had  one 
child.     White,  In  re  ;  White  v.  Edvw/id,  300. 

The  cases  of  presumption  against  child-bear- 
ing in  the  case  of  a  spinster  are  equally 
applicable  to  the  case  of  a  widow  who  has  had 
a  child.    Ih, 

CroxUm  v.  May  (9  Ch.  D.  388)  and  Hooking ^ 
In  re  ;  MicheU  v.  Loe  (67  L.  J.  Oh.  662 ;  [1898] 
2  Ch.  567),  distrnguisbed.    lb. 

Ownership  of  Bed  of  Biver.] — See  Fishery. 

Passing  off  Ooods— View  by  Jndge.] — See 
Pbaoticb. 

Bacitals  in  Enolosnre  Act.]'See  Custom. 


SXECIJTOB    AND    ADMIN  IS- 
TBATOB. 

Adminijitration— Grant  to  Attorney— Bnty  to 
Bistribnte  Aisets.]— Where  letters  of  adminis- 
tration have  been  granted  to  the  attorney  of  the 
pejrson  entitled,  who  is  abroad,  the  attorney  is 
administrator  for  all  purposes,  and  is  not 
justified  in  paying  over  assets  to  his  principal 
for  distribution  until  such  principal  has  himself 
taken  out  administration.  liondell,  In  re; 
Wood  v.  Rendell,  265. 

— Partnership  Property— Sale  for  Shares  in 
Company  to  be  Formed— Sanction  of  Court.]— 
The  Court  has  no  jurisdiction  to  sanction  the 
sale  of  a  testator's  business  for  shares  or  deben- 
tures in  a  company  to  be  formed  to  take  it  over. 
Crawshayy  In  re  ;  Dennii  v.  Orawthay  (60  L.  T. 
367),  followed.  West  of  EngUmd  Bank  v. 
Murch  (52  L.  J.  Ch.  784 ;  23  Ch.  D.  138)  dis- 
tinguished. Morrison,  In  re;  Morrison  v. 
Morrison,  399.  (But  see  New's  Settlement,  In 
re,  (C.A.)  710.) 

—Insolvent  Estate- Voluntary  Creditor— Judi- 
cature Act,  1876,  s.  10.]— In  the  administration 
of  an  insolvent  estate  in  the  Chancery  Division 
the  Bankruptcy  Rules  by  virtue  of  the  Judica- 
ture Act,  1876,  s.  10,  apply  as  to  the  equality 
of  provable  debts,  and  therefore  voluntary 
creditors  rank  pttri  passu  with  creditors  for 
value.  8mUh  v.  Morgam,  (49  L.  J.  C.P.  410; 
5  C.P.  D.  337)  and  Maggi,  Inre  (51 L.  J.  Ch.  660 ; 
20  Ch.  D.  645),  so  far  as  they  conflict  with  this 
rule,  overruled.  Whitdker,  In  re;  Whitaker  v. 
Palmer,  (C.A.)  6. 

—Insufficient  Personalty  for  Bebti,  Ac— Speciflo 
Bequest— Secret  Trust.]— Where  residuary  per- 
sonalty has  been  given  by  will,  and  a  specific 
part  of  it  is  bound  in  the  hands  of  the  residuary 
legatee  by  a  secret  memorandum  of  trust  not 
executed  as  a  will,  the  property  comprised  in 
the  memorandum  does  not  pass  by  way  of 
Vol.  70.— Chang. 


specific  bequest  but  dehors  thn  will,  and  mus  ^ 
therefore  bear  its  proportion  of  the  debts  of  the 
testator  rateably  with  the  other  residue. 
Maddocit,  In  re ;  Llewelyn  v.  Washington,  660. 

Bight  of  Betainer— 0rant  to  Agent— Be- 
tainer  for  Principars  Debt.] — A  person  to  whom 
a  grant  of  administration  has  been  made  as 
nominee  of  a  creditor  of  an  intestate,  where  the 
grant  is  not  expressed  to  be  for  the  use  of  bis 
principa],  cannot  retain  for  the  debt  due  to  his 
principal.  Richards,  In  re  ;  Lawson  v.  Harvey ^ 
699. 

— Executor  Equitable  Tenant  for  Life.]— An 
executor,  who  is  a  tenant  for  life  and  oestui 
que  trust,  is  not  entitled  to  retain  a  sum  due 
from  the  testator's  estate  for  interest,  where 
there  are  trustees  competent  to  sue  for  the 
corpus  of  the  sum.  Dunnifig,  In  re  ;  Hatherley 
V.  Dunning  (64  L.  J.  Ch.  900),  followed.  Loomes 
V.  Stotherd  (1  L.  J.  (0.8.)  Ch.  220 ;  1  Sim.  &  S. 
458)  examined  and  explained.  Hay  ward,  In  re  ; 
Tweedie  v.  Hay  ward,  155. 

— Creditor's  Administration  Action- Payment 
out  of  Court.] — An  executor's  or  administrator's 
right  of  retainer  is  only  applicable  to  a  fund 
which  he  has  actually  or  constructively  got 
into  hLs  possession.  Money  paid  into  Court  on 
his  application  does  not  come  constructively 
into  his  possession.     Pulman  v.  Meadows,  97. 

It  is  not  usually  the  practice  of  the  Court 
to  pay  out  funds  in  Court  to  the  legal  per- 
sonal representative  of  a  creditor,  but  to  direct 
an  enquiry  as  to  who  are  the  persons  bene- 
ficially entitled  thereto.    lb. 

— Creditor  Administrator— Administration  Bond 
— **Hot  unduly  preferring."]— Under  an  ad- 
ministration bond  entered  into  by  a  creditor 
administrator  with  a  condition  that  he  "  do  well 
and  truly  administer  according  to  law  (that  is 
to  say)  do  pay  all  and  singular  the  debts  which 
he  (the  deceased)  did  owe  at  his  decease  in  a 
due  course  of  administration  rateably  and  pro- 
portionably  and  according  to  the  priority  ac- 
quired by  law  and  not  unduly  preferring  his 
own  debt  or  the  debts  of  any  other  of  the 
creditors  of  the  said  deceased  by  reason  of  his 
being  an  administrator  .  .  .,"  the  adminLstrator 
is  not  precluded  fiom  exercising  his  right  of 
retainer  in  respect  of  debts  due  to  himself 
from  the  deceased.  Datnes  v.  Parry  (68  L.  J. 
Ch.  346  ;  [1899]  1  Ch.  602)  approved.  Belham, 
In  re  ;  Bichardes  v.  Totes,  (C.A.)  474. 

Trust  for  Sale  and  Conyersion— Shares  of 
Besidue— Appropriation  of  Specific  Assets- 
Chattels  Beal.] — The  principle  upon  which  the 
rule,  that  under  a  will  containing  a  trust  for 
sale  and  conversion  executors  and  trustees  are 
entitled  to  appropriate  specific  assets  to  answer 
shares  of  residue,  proceeds  is  that  it  must  be 
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competent  for  executors  and  trustees  to  agree 
with  the  beneficiary  that  they  will  sell  the  par- 
ticular assets  to  the  beneficiary  and  set  off  the 
amount  against  the  money  which  they  would 
otherwise  have  to  pay  to  him,  and  that  it  is  not 
necessary  for  them  to  go  through  the  form  of 
first  converting  the  assets  and  then  handing 
over  to  the  beneficiary  the  money  which  the 
beneficiary  may  be  desirous  of  immediately  re- 
investing in  the  very  assets  which  have  just  been 
sold.  The  doctrine,  therefore,  of  appropriation 
is  not  confined  to  pure  personal  estate,  but 
extends  to  chattels  real  and  also  to  real  estate 
which  is  subject  to  a  trust  for  sale  and  conver- 
sion.   Beverly,  In  re;  Watson  v.  WaUon,  295. 


Although  section  4,  sub-section  1  of  the  Land 
Transfer  Act,  1897,  applies  as  well  to  personal 
as  to  real  estate,  it  has  not  taken  away  from 
executors  and  trustees  the  power  of  appropria- 
tion which  existed  before  the  Act,  at  all  events 
in  cases  where  there  is  a  trust  for  sale  and  con- 
version.   Ih. 


Administration  —  Debt  to  Tradesman  —  In- 
terest.]—See  Contract. 


Where  there  is  no  incongruity  in  the  union  of 
two  incorporeal  things,  one — e.g.  a  right  of  way 
— may  be  appendant  or  appnrtenant  to  the 
other— «.y.  a  several  fishery.    Ih. 


FIXTTTBES. 

Tapestry— Ornamental  Purposes— Tenant  for 
Life  and   Bemainderman  —  Damages   fbr   Xe- 

moval.] — ^The  exception  of  ornamental  fixtures 
from  the  rule  Quiequid  plantatur  solo  tolo 
cedit  applies  as  well  between  tenant  for  life 
and  remainderman  as  between  tenant  and 
landlord.  De  Falbe,  In  re ;  Ward  v.  Taylor, 
(C.A.)  286. 

Tapestries  affixed  by  means  of  nails  and 
moulding  to  the  waUs  of  a  drawing-room  by 
the  tenant  for  life  for  the  purpose  of  enjoying 
them  as  ornaments  are  within  the  exception  of 
ornamental  fixtures  as  between  tenant  for  life 
and  remainderman,  and  are  removable  by  the 
tenant  for  life  or  by  his  executors  after  his 
death.  l/JSyncourt  v.  Gregory  (36  L.  J.  Ch. 
107 ;  L.  R.  3  Eq.  382)  and  Norton  v.  Dashntood 
(65  L.  J.  Ch.  737;  [1896]  2  Ch.  497)  observed 
on.    Ih. 


FISHBBY. 

*'  Several  "—Grant— Ownership  of  Bed  of 
Biver  —  Inconsistent  Bights  —  Evidence  — 
Bight  of  Way — Incorporeal  Hereditament — 
Appnrtenaney.] — A  grant  of  a  fishery  and  weirs 
(gurgites)  in  a  river  is  a  grant  of  the  bed  over 
which  the  fishery  extends.  Hanhury  v.  Jenkins, 
730. 


A  several  fishery  may  be  granted  without  the 
use  of  the  word  "  seveml."    Ih, 


On  a  claim  for  a  several  fishery,  evidence 
that  rights  of  fishing  exist  in  certain  portions 
of  the  waters  to  which  the  claim  extends  incon- 
sistent with  the  existence  of  a  several  fisheiy  in 
those  portions  is  admissible  on  the  question 
whether  a  several  fishery  exists  in  other  por- 
tions ;  but  proof  of  the  existence  of  such  incon- 
sistent rights  does  not  necessarily  negative  the 
existence  of  a  several  fisheiy  elsewhere.    Ih, 

Acts  by  riparian  occupiers,  such  as  placing 
stakes  and  wattles  on  the  soil  of  a  river  to  pre- 
vent erosion  by  flood,  taking  gravel  deposited 
by  flood,  and  making  pens  in  the  stream  to 
prevent  cattle  from  straying,  t\ioxig\i  prima  facie 
acts  of  ownership,  but  referable  to  an  absence 
of  objection  on  the  part  of  another  person 
claiming  the  bed  of  the  river  and  reasonably 
necessary  or  convenient  for  the  protection  and 
enjoyment  of  the  property  of  the  riparian  occu- 
piers, are  not  inconsistent  with  the  ownership  of 
the  bed  of  the  river  being  In  such  other  person. 
Ih, 


The  remainderman  is  not  entitled  to  con- 
sequential damages  occasioned  by  the  removal 
of  ornamental  fixtures,  as,  for  instance,  to 
compensation  for  the  expense  of  redecoration. 
Ih. 


FBAIJD. 

See  Unconscionable  Baboain. 

Company  —  Besolntion  fox  Wiadisg-np 
Fraudulently  Obtained.]  —  See  Coxpant 
(Winding-up). 


FBAUDS,    STATUTE    OP. 

See  Company  (Promoters  and  Directors); 
Sbttlbment. 


FRIENDLY  SOCIETY, 
Life  PoUoy  —  Hon-Assignability  —  H omina. 
tions  —  Equitable  Xortgage  by  Deposit] — 
Policies  of  life  insurance  issued  by  a  friendly 
society  constituted  under  the  Friendly  Societies 
Acts,  1876  to  1896,  are  not  assignable  otherwise 
than  by  nomination  according  to  the  proviaiona 
of  those  Acts.  Bedma/n^  In  re;  Wa/rto%  v. 
Redman^  669. 

The  mere  deposit  of  policies  to  secore  a  loan, 
unaccompanied  by  the  nomination  of  the  lender 
or  his  nominee,  will  not  create  a  valid  chaige 
on  the  policy-moneys.  Caddiek  v.  Eigkton 
(68  L.  J.  Q.B.  281)  followed.    Ih, 
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HIGHWAY —See  Way. 


her  death.    It  was  not  necessary  that  it  should 
be  given  in  her  lifetime.    Mliot  v.  Mrtht  217. 


HUSBAND  AND  WIFE. 

Harried  Woman— Eleetion— Restraint  on 
Anticipation — Bnbseqaent  Discovert  are — Oift 
by  Will  —  Oompensation.]— The  doctrine  of 
election  does  not  apply  in  the  case  of  a  married 
woman  to  whom  an  interest  with  a  restraint  on 
anticipation  attached  thereto  is  given  by  the 
same  instrument  as  that  which  gives  rise  to  a 
qnestion  of  election,  even  though  at  the  time 
when  the  question  of  election  arises  the  married 
woman  has  become  discovert.  Hamilton  v. 
BamiUon  (61  L.  J.  Ch.  220;  [1892]  1  Ch.  396) 
distinguished.     Haynes  v.  Foster,  302. 

Power  of  Appointment— Harried  Woman 
Harried  before  1881— Restraint  on  Anticipation 
of  Life  Interest— Release  oi  Fewer.] — A  married 
woman  married  before  the  Conveyancing  and 
Law  of  Property  Act,  1881,  may  under  section  52 
of  that  Act  by  deed  unacknowledged  release 
a  power  of  appointment  over  personal  property 
in  which  she  has  a  life  interest  subject  to  a 
restraint  on  anticipation.  ChUholm's  Settlement, 
In  re  ;  HemphilVs  Settlement,  In  re  ;  Hemphill 
V.  Hemphill,  533. 

Restraint  on  Anticipation — ^Removal — Bene- 
fit of  Woman— Increase  of  Income— Honey  in 
Conrt— Change  of  Investments  —  Payment  ont 
to  Tmstecs  of  Settlement.]— A  married  woman 
was  under  a  wiU,  in  the  events  which  had 
happened,  absolutely  entitled  to  a  fund  in 
Court,  subject  only  to  a  restraint  on  anticipa- 
tion during  the  life  of  her  husband.  The  fund 
was  standing  to  a  separate  account.  By  the 
settlement  made  on  her  marriage  she  cove* 
nanted  to  settle  after-acquired  property.  Under 
the  settlement  she  was  restrained  from  antici- 
pation, and  her  husband  took  a  life  interest 
in  the  settled  funds  after  her  death.  There 
were  no  children.  The  settlement  allowed  a 
wider  range  of  investment  than  the  Court 
allowed  for  the  investment  of  money  under 
its  control.  The  lady  wished  to  increase  her 
income,  and  also  wished  that  the  fund  in 
Court  should  pass  to  the  trustees  of  her  settle- 
ment under  her  covenant.  She  applied  to  the 
Court  for  removal  of  the  restraint  on  anticipa- 
tion imposed  by  the  will,  and  for  payment  of 
the  fund  out  of  Court  to  her  trustees: — Heldy 
that  no  case  of  such  predominant  benefit  to  the 
lady  had  been  made  ont  as  to  warrant  the 
Court  in  removing  the  restraint  on  anticipation, 
and  the  application  most  be  refused.  2f2«»- 
deirs  Trusts,  In  re,  (C.A.)  522. 

Will — Harried  Woman— Assent  of  Husband 
--Chose  in  Action— Title  of  Husband— General 
Probate  of  Will  of  Harried  Woman.]— Under 
the  old  law  as  it  stood  before  the  Married 
Women's  Property  Act,  1882,  the  assent  by  a 
husband  to  his  wife's  will  might  be  given  after 


A  woman  married  in  1863  under  a  settlement 
made  upon  her  marriage  had  a  power  of  ap- 
pointment over  certain  funds.  In  1871  bur  son 
by  a  previous  marriage  died  intestate  without 
issue,  and  thereupon  the  married  woman 
became  entitled  to  a  reversionary  interest  in 
certain  personal  estate  expectant  on  the  de- 
termination of  the  life  interest  of  the  son's 
widow,  who  was  still  living.  In  1874  ^he 
married  woman  died,  having  by  her  will  ap- 
pointed the  defendants  executors  and  trustees 
thereof,  and  having  in  exercise  of  the  power 
reserved  to  her  by  the  settlement  appointed 
the  residue  of  the  settlement  funds  and  all  other 
personal  estate  which  at  the  time  of  her 
decease  she  had  power  to  appoint  or  dispose  of 
by  will  to  be  equally  divided  between  the  de- 
fendants. The  will  did  not  expressly  refer  to 
the  reversionary  interest.  The  husband  signed 
a  consent  to  letters  of  administration  with  the 
wUl  annexed  being  granted  to  the  defendants. 
The  executors  of  his  will  brought  an  action 
against  the  defendants  to  determine  whether 
the  plaintifiEs  or  the  defendants  were  entitled 
to  the  reversionary  interest: — Held,  that 
although  the  husband  had  consented  to  the 
wife's  will  the  reversionary  interest  did  not 
pass  under  it  to  the  defendants,  and  that  the 
effect  of  the  grant  of  general  administration  to 
them  was  merely  to  constitute  them  trustees 
for  the  husband  and  his  personal  representa- 
tives of  the  reversionary  interest.  Squib  v. 
Wyn  (1  P.  Wms.  378)  followed.    lb. 


INFANT. 
Haintenaace— Settled  Land— Tenant  in  Tail 
in  Possession— Direction  to  Accumulate  Surplus 
Income  —  Items  of  Expenditure  —  Upkeep  of 
Hansion-House- Subscriptions  to  Local  Chari- 
ties.]— Where  a  testator  settles  his  property  on 
persons  for  life  with  remainders  over,  and 
provides  for  infants  being  maintained  during 
minority,  he  does  not,  when  he  mentions  a  scim 
for  maintenance  and  directs  an  accumulation 
of  the  surplus  income,  without  negative  words, 
necessarily  exclude  an  intention  that  the  estate 
should  be  kept  up  and  the  inftmts  brought  op  in 
the  way  suitable  to  the  position  which  he  has 
shewn  by  his  will  he  intended  they  should 
ultunately  occupy.  Walker,  In  re;  Walkers. 
Duneombe,  417. 

The  following  items  of  expenditure  were 
authorised  by  the  Court  on  the  application  of 
^e  above  principle:  (a)  Internal  repairs  to 
mansion-house  and  appurtenances ;  Co)  Main- 
tenance of  gardens  and  pleasure-grounds  of 
mansion-house ;  (o)  Increased  sum  for  mainten- 
ance of  infant;  (d)  Tutor,  clothing,  pocket- 
money,  travelling  and  incidental  expenses  of 
infant ;  («)  Subscriptions  to  local  charities.  lb. 
302 


Digitized  by  ^ 


Google 


zz 


CHANCERY  DIVISION. 


[1901 


Xanagement  of  Lands  —  Appointment  of 
Trnitees— Infant  Taking  by  Detoont.]— The 
pawer  given  to  the  Court  by  section  42  of  the 
Conveyancing  and  Law  of  Property  Act,  1881. 
to  appoint  trustees  for  the  management  of  an 
in&nt's  land  during  minority,  on  the  application 
of  his  next  friend,  extends  to  the  case  of  an 
infant  taking  by  descent.     Cowley ^  In  re,  88. 

Keoesiaries.] — In  the  case  of  an  infant,  who 
was  entitled  to  an  income  of  between  71.  and 
82.  a  week  daring  his  minority,  such  things 
as  (a)  cartridges  ;  {V)  champagne  ;  and  (c) 
jewellery  presented  to  a  lady,  to  whom  the 
infant  was  engaged  without  the  consent  of  his 
guardian,  but  who  did  not  become  his  bride, 
wUl  not  be  allowed  as  "necessaries."  Hewlings 
V.  Graham,  668. 


IWJTJITCTION.— See  Statute. 


INTEBEST. 

implied    Agreement    to   Pay.]— See    Con- 
tract. 


INTERNATIONAL  LAW. 

Committee  Appointed  by  Foreign  Court — 
Payment  to  Foreign  Committee— IMseretion  of 
Court.] — A  committee  appointed  by  a  foreign 
Court  of  the  estate  of  a  lunatic  residing  within 
its  jurisdiction,  but  domiciled  in  England,  can- 
not recover,  as  of  right,  personal  property  of  a 
lunatic  situate  in  England.  But  the  English 
Court  has  a  discretion,  and  may  exercise  the 
discretion  by  paying  over  the  property  to  such 
a  committee  without  requiring  evidence  that 
the  whole  of  such  money  is  needed  for  the 
maintenance  of  tiie  lunatic.  yiBW  York  Trust 
and  Securities  Co,  v.  Keyser  ^  Co.,  330. 

Xarriage  Settlement  —  Conitmotion  — 
Xovables — Form  of  Deed— General  Power — 
Appointment  —  Property.]— A  domiciled  Eng- 
lishwoman, on  the  eve  of  her  marriage  with  a 
domioiled  Frenchman,  executed  a  settlement  of 
her  property.  The  trustees  of  the  settlement 
were  English,  and  the  trusts  were  for  her 
appoint;ees  by  deed  or  will,  and  in  default  of 
appointment  for  her  separate  use  absolutely, 
but  the  settlement  contained  no  declaration 
that  it  should  take  effect  and  be  construed  as 
an  English  settlement.  The  lady  (her  domicil 
being  then  French)  exercised  the  power  by  a 
testamentary  appointment  executed  in  England 
according  to  English  law: — Held,  ihtit  the 
proper  inference  was  that  the  parties  shewed 
an  intention  that  the  settlement  should  be 
construed  as  an  English  settlement,  and  that 
the  will  was  effective  according  to  its  tenor  to 
pass  the  fund,  whether  regarded  as  an  exercise 
of  the  power  of  appointment,  or  a  disposition 


of  the  property  to  which  the  testatrix  was 
entitled  to  her  separate  use.  M€gret,Inre; 
Tmeedie  v.  Maunder,  451. 


JOINT  TENANOr.— See  Merger. 


LANDLOBD  AND  TENANT. 
CoYonant  Bnnning  with  the  Land— Under- 
lease— Demise  by  Vnderletsee  —  Covenant  by 
ITnderlessee  if  Term  Extended  to  Grant  Hew 
Lease— Personal  Covenant— Bule  against  Per- 
petuities  —  Assign  of  Beversion.]  —  Where  a 
lessor  who  was  himself  an  underlessee  cove- 
nanted with  his  lessee  that  if  he  should  obtain 
from  the  freeholder  any  extension  of  his  term 
he  would  grant  a  new  lease  to  his  lessee,  it  was 
held  on  the  construction  of  the  covenant  that 
it  was  personal  only  to  the  lessor,  and  was  not 
binding  on  his  assign  ;  that  the  covenant  was 
not  one  for  renewiS  strictly  so  called,  and 
therefore  did  not  run  with  the  land ;  and  that 
according  to  the  statute  32  Hen.  8.  c.  34,  s.  2, 
the  covenant  was  limited  to  the  reversion  with 
which  it  ran — ^that  is,  the  reversion  which  was 
vested  in  the  covenantor  at  the  time  he  entered 
into  the  covenant.  Brereton  v.  Tuokey  (8  Ir. 
C.  L.  R.  190),  Kent  v.  Stoney  (9  Ir.  Ch.  B.  249), 
and  Coey  v.  Pascoe  ([1899]  1  Ir.  R.  125)  fol- 
lowed.   MuUer  v.  Trafford,  72. 

Distress  fjr  Bent— Patented  Chattel— Sale  to 
Purohaser  with  Kotioe  of  Bestrietions  on  ITser.] 
— The  purchaser  of  a  patented  article  at  a  sale 
of  a  distress  for  rent  does  not  acquire  the  right 
to  use  the  article,  in  breach  of  a  contract 
entered  into  by  the  tenant  with  the  patentee 
restricting  the  right  to  use  the  article,  if  at  the 
time  of  purchase  be  has  notice  of  the  contract. 
British  Mutosoojpe  and  Biograph  Co.  v.  Homer ^ 
279. 

Forfeiture — Lease  to  a  Company-— Condition 
for  Be-entry  on  Liquidation— Voluntary  ll^nd- 
ing-np  of  Solvent  Company  —  ITnderlessee  — 
Terms  of  Belief— Bent— Pnblie-honse.] — Where 
an  underlessee  applies  to  the  Court  under  sec- 
tion 4  of  the  Conveyancing  Act,  1892,  for  relief 
in  consequence  of  the  forfeiture  of  the  lease  of 
his  immediate  lessor  by  the  original  lessor,  the 
Court  has  discretion  to  vest  the  property  in 
him  for  a  new  term  upon  such  conditions  and 
at  such  a  rent  as  it  shall,  having  regard  to  aU 
the  circumstances  of  the  case,  think  just  as 
between  the  parties,  and  the  lessor  must  be 
treated  as  having  not  only  his  original  rights 
as  lessor,  but,  by  virtue  of  the  forfeiture,  the 
rights  of  the  lessee  also.  JEmart  v.  Fryer, 
(C.A.)  138. 

A  lease  of  a  public-house  was  granted  to  a 
brewery  company  for  thirty  years  at  a  rent  of 
300/.,  with  a  proviso  for  re-entry  if  the  lessees 
or  their  assigns,  being  a  company,  should  enter 
into  liquidation,  whether  compulsory  or  volon- 
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taiy.  The  company  granted  an  underlease  of 
the  premiBes  at  a  rent  of  800Z.,  redacible  to 
3002.  if  the  anderlessee  boaght  his  beer  from 
them.  The  company  went  into  Tolnntary 
liquidation  for  the  purpose  of  amalgamation 
with  two  other  companies.  It  was  solvent  at 
the  time.  The  lessors  brought  an  action  to 
recover  possession  of  the  premises  on  the 
ground  of  the  forfeiture  caused  by  the  volun- 
tazy  liquidation.  The  underlessee  claimed  re- 
lief under  section  4  of  the  Conveyancing  Act, 
1892:  —  Beldf  on  the  authority  of  Horsey 
Iktate,  Lim,  v.  Steiffer  (68  L.  J.  Q.B.  743; 
[1899]  2  Q.B.  79),  that  the  voluntary  liquida- 
tion was  a  cause  of  forfeiture,  that  the  under- 
lessee  was  entitled  to  a  new  lease  of  the  pre- 
mises, and  there  must  be  an  enquiry  as  to  the 
rent  at  which  the  new  lease  ought  to  be  granted, 
bearing  in  mind  that  the  house  could  no  longer 
be  a  tied  house.    lb. 

Lease — Surrender  by  Operation  of  Law — 
Possession  of  Surrendered  Lease.]— A  lessee, 
notwithstanding  a  surrender  of  his  term  by 
opeiation  of  law,  retains  an  interest  in  the 
lease,  and  on  the  granting  of  a  new  lease  to 
him  by  the  lessor  is  entitled  to  retain  the  old 
lease.    Xni^ht  v.  Williams^  92. 

The  surrender  of  an  old  lease,  implied  from 
the  acceptance  of  a  new  lease,  is  subject  to  an 
implied  condition  that  the  new  lease  is  valid. 

n. 

Lieence  —  Agreement  to  Let  Hoarding  — 
Yearly  Tenancy — Notice  to  Quit.]— An  agree- 
ment to  let  A  erect  a  hoarding  for  a  bill-posting 
and  advertising  station,  and  use  a  wall  of  a  house 
for  the  same  purpose,  at  a  rental  of  lOl.  per 
annum,  payable  quarterly,  on  the  usual  quarter- 
days, — Held,  to  constitute  a  licence  and  not 
a  tenancy,  and  that  a  three  months'  notice  to 
quit,  expiring  at  the  end  of  a  year  of  the  term, 
was  a  reasonable  and  valid  notice  to  determine 
it.    WiUon  v.  TawTier,  263. 

Karket  Garden— Glass-Housei— Trade  Fix- 
tures —  Bight  of  BemovaL]  —  Glass-hoases 
erected  for  the  purpose  of  his  trade  by  a  tenant 
who  is  carrying  on  the  business  of  a  market 
gardener,  with  the  knowledge  of  his  landlord, 
are  trade  fixtures,  and  may  be  removed  by  the 
tenant  during  the  tenancy  though  attached  to 
the  freehold.    Meart  v.  QUlender^  621. 

Fruit  Trees— Compensation— Landlord's  Con- 
sent.]— A  power  in  an  agreement  for  an  agri- 
cultural tenancy  for  the  tenant  to  turn  meadow 
land  into  orchard  is  a  consent  in  writing  by 
the  landlord  to  the  planting  of  fruit  trees 
within  section  3  of  the  Agricultural  Holdings 
(England)  Act,  1883,  and  the  tenant  is  entitled 
to  compensation  for  trees  so  planted.    lb. 

Sporting  Bights  —  Lieenee  —  Tenancy  from 
Tear  to  Tear^Suocessiye  Tenanotes  for  Single 


Year— Incorporeal  Hereditament— Six  Months' 
Notice— Beasonable  Notice.]— A  lessor  pur- 
ported to  lease  certain  shooting  rights  for  one 
year  from  March  25, 1895,  by  an  instrument  not 
under  seal.  On  December  31,  1896,  the  lessor 
consented  to  a  future  reduction  of  rent  in  a 
letter  addressed  to  the  lessee.  Subsequently 
to  March  25,  1896,  the  lessee  continued  for 
some  years  longer  in  tacit  possession  of  the 
shooting  at  the  reduced  rent,  but  nothing 
further  was  agreed  between  the  parties  as  to 
the  nature  or  duration  of  such  tacit  possession. 
On  February  26, 1901,  the  lessor  determined  the 
said  possession  by  verbal,  and  on  March  23  by 
written,  notice,  as  from  March  26  then  instant : 
— Held,  that  the  possession  of  the  lessee  sub- 
sequent to  March  25, 1896,  was  not  that  of  a 
mere  licensee.    Lowe  v.  Adams,  783. 

Wood  V.  ZeadHtter  (14  L.  J.  Ex.  161 ;  13  H. 
Sc  W.  838)  questioned,  having  regard  to  WaM 
V.  Lonsdale  (62  L.  J.  Ch.  2 ;  21  Ch.  D.  9).    Jb, 

Quare,  whether  such  possession  was  that  of 
a  tenant  gpranted  successive  rights  each  year  for 
a  single  year,  or  that  of  a  tenant  from  year  to 
year,    lb. 

Held,  however,  that  the  common-law  rule  as 
to  the  necessity  of  giving  six  months*  notice  to 
determine  a  tenancy  from  year  to  year  in  a 
corporeal  hereditament  does  not  apply  in  the 
case  of  an  incorporeal  hereditament  such  as  the 
one  now  in  question;  and  assuming  that  the 
defendants  were  entitled  to  "reasonable  notice," 
that  "  reasonable  notice  "  had  in  fact  been  given 
in  the  circumstances.    lb. 

Tied  House— Lessee's  Coyenant  to  Buy  Beer 
from  Landlord  and  His  Suecessors  in  Business 
and  not  Elsewhere— Assigns  not  Mentioned.]  A 
covenant  by  a  tenant  of  a  tied  house  that  he 
**  will  at  all  times  during  his  tenancy  purchase 
from  the  landlords  and  their  successors  in  busi- 
ness all  beer,  ale,  porter,  &c.,  whether  sold  or 
consumed  on  or  off  the  demised  premises,  and 
that  he  will  not  at  any  time  directly  or  in- 
directly sell  or  dispose  of  on  the  premises  any 
beer,  ale,  kc,  other  than  such  as  shall  have  been 
so  bona  fide  purchased,"  is  a  covenant  which  will 
run  with  the  land  and  be  enforceable  by  the  pur- 
chasers of  the  reversion  and  the  landlord's 
brewery  business,  although  the  purchasers  have 
at  the  time  of  action  brought  ceased  to  cany 
on  such  business  at  the  original  landlord's 
brewery.  Afanohester  Brewery  Co.  v.  Coombs, 
814. 

Lease  Bzecuted  by  Lessee  only— Sale  of 
Landlord's  Business — Enforcement  of  Covenant 
by  Purohaser  — Speoifle  Performance— Tearly 
Tenancy.]- Where  an  agreement  for  a  yearly 
tenancy  containing  such  a  covenant  has  been 
executed  by  the  lessee  only,  but  the  lessor  or 
his  assigns  are  in  a  position  to  compel  the 
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aooeptance  by  the  tenant  of  a  duly  executed 
lease,  either  of  them  can  enforce  performance 
of  snch  a  covenant,  notwithstanding  that  the 
agreement  is  not  a  leane  by  deed  within 
32  Hen.  8.  c.  34.  Walsh  ▼.  Lonsdale  (52  L.  J. 
Ch.  2 ;  21  Gh.  D.  9)  and  S/vain  v.  Ayres  (57  L.  J. 
Q.B.  428 ;  21  Q.B.  D.  289)  followed.  Clayton 
Y.MliTiffrvorth  (10  Hare,  451)  distinguished.  lb. 

-^Assignment  of  Personal  Contract— Notice.] — 
Semble,  such  a  covenant  is  a  personal  contract 
binding  on  the  lessee,  and  the  benefit  of  it 
could  have  been  assigned  in  equity  before  the 
Judicature  Act,  1875,  and  the  assignees  could 
sue  upon  it  if  there  had  been  an  absolute 
assignment  thereof  to  them  in  writing  signed 
by  the  assignor,  of  which  express  notice  in 
writing  had  been  given  to  the  lessee.    lb. 

Bifolaimer.]— See  Bakkbuptcy. 


IiANDS  CLAUSES  ACT. 

Charity— Beal  Eitate— Official  Trustee  of 
Charity  Lands— Costs  of  Be-inyestment.]— 
Where  the  legal  estate  in  lands  belonging  to  a 
charity,  taken  by  a  corporation  under  the  Lands 
Clauses  Act,  1845,  is  vested  in  the  official  trustee 
of  charity  lands,  he  is  not  bound  to  receive  the 
purchase-money  if  tendered.  His  refusal  to 
receive  such  purchase-money  is  not  "wilful 
refusal  to  receive  '*  within  the  meaning  of  sec- 
tion 80,  so  as  to  relieve  the  corporation  from 
the  costs  of  re-investment.  Leeds  Qrammar 
School,  In  re,  89. 

Common  Lands— Compensation  for  Common- 
able Bights — Apportionment— Action  by  Com- 
moner to  Ascertain  Interest — Jurisdiction.] — 
Oommon  lands  were  compulsorily  taken  by  a 
local  authority.  Meetings  of  statutory  com- 
mittees of  the  commoners  were  held,  pursuant 
to  the  Lands  Clauses  Consolidation  Act,  1845, 
and  agreements  were  come  to  with  the  local 
authority  as-to  the  compensation  to  be  paid  for 
the  extinction  of  the  commonable  rights.  Under 
these  agreements  certain  moneys  were  paid  to 
the  committees  of  commoners  of  two  parishes. 
By  section  15  of  the  Inclosare  Act,  1854,  a 
majority  of  a  committee  might  apply  to  the 
Commissioners  to  call  a  meeting  of  the  persons 
interested  in  the  compensation  money  to  deter- 
miDO  whether  it  should  be  apportioned ;  and  by 
section  17  of  the  same  Act  the  Inclosure  Com- 
missioners or  any  assistant  commissioner  ap- 
pointed for.  the  purpose  were  directed  to  ascer- 
tain, determine,  and  award  the  names  of  the 
parties  entitled  to  interests  in  the  commonable 
lands,  and  the  amount  or  value  of  their  inte- 
rests therein.  The  committees  were  willing  to 
act  under  these  statutory  powers,  but  had  not 
yet  done  so.  An  action  was  brought  by  a 
plaintiff,  who  claimed  to  be  the  sole  person 
entitled  to  cdmmonable  rights,  for  the  payment 
to  him  of   the   whole   of  the    compensation 


money: — Held,  upon  the  construction  of  seo- 
tion  104  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  sections  16  and  17  of  the  In- 
closure Act,  1854,  that  proper  machinery  was 
provided  to  determine  who  were  the  parties 
entitled,  and  the  amount  of  their  interests,  and 
therefore  the  Court  had  no  jurisdiction  to 
interfere  at  the  present  stage.  Riohards  ▼.  De 
Winton.    JUchards  v.  ^om,  719. 

Notice  to  Treat— Withdrawal— Fresh  Votiee 
in  Baspeet  of  Same  Land.]'-Where  promoters 
of  an  undertaking  with  compulsory  powers  of 
purchase  of  land  have  validly  and  properly 
withdrawn  a  notice  to  treat  given  by  than 
under  the  Lands  Clauses  Consolidation  Act, 
1845,  they  can,  provided  that  the  time  limited 
for  the  exercise  of  their  powers  has  not  expired, 
give  a  fresh  notice  to  treat  in  respect  of  the 
same  land.  Ashton  Vale  Iron  Co.  v.  Bristol 
Corporation,  (C.A.)  230. 

Payment  Out  to  Person  Absolutely  Bntitied— 
Costs— Brokerage.]— Where  an  interim  invest- 
ment in  stock  has  been  made  of  moneys  paid 
into  Court  under  the  Lands  Clauses  Act,  and 
a  person  absolutely  entitled  petitions  for  pay- 
ment out,  the  company  or  party  who  paid  the 
money  in  must  pay  the  brokerage  on  sale  of  the 
investments.  Magdalen  College,  Oxford,  Inre, 
821. 

Purchase-money  Paid  into  Court  —  Interim 
Investment  —  Bailway  Seonrities  —  Broksrage 
Oosti— Incidence.]- Where  an  interim  invest- 
ment of  purchase-money  paid  into'  Court  under 
the  Lands  Clauses  Act,  1846,  is  made  upon 
railway  securities  allowed  by  Order  XXI L 
rule  17  for  the  investment  of  cash  under  the 
control  of  the  Court,  the  promoters  of  the 
undertaking  are,  by  virtue  of  section  80  of  the 
Lands  Clauses  Act,  liable  for  the  costs  of  the 
investment,  although  the  terms  of  the  section 
apply  only  to  the  costs  of  investment  **in 
Gk)vemment  or  real  securities."  JBronm^  In  re 
(59  L.  J.  Ch.  530),  applied.  Gaselee,  In  re^ 
441. 

Termor  —  Adverse  Possession  —  BererBionar 
Unknown- Payment  Out— Dividends.]— In  1810 
a  freehold  house  was  demised,  at  a  peppercorn 
rent,  for  two  hundred  years  to  secure  an  annuity 
of  100^.,  payable  until  the  death  of  the  survivor 
of  nine  named  persons,  upon  which  event  the 
term  was  to  cease.  From  1829  to  1895,  when 
the  ninth  life  dropped,  and  from  1895  to 
December,  1900,  the  annuitant  or  his  successors 
in  title,  the  last  of  whom  was  the  petitioner, 
had  been  in  possession  of  the  premises  and  in 
receipt  of  the  whole  of  the  net  rent,  which  was 
never  less  than  1202.  per  annum,  without  any 
claim  on  the  part  of  the  reversioner,  who  was 
altogether  unknown.  In  December,  1900,  the 
premises  were  acquired  compulsorily  under  the 
Lands  Clauses  Act,  1845,  and  the  purchase- 
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money  paid  into  Ck>nrfc.  On  petition  for  pay- 
ment oat  under  section  79  of  that  Act, — aeldj 
that  the  petitioner  was  not  at  present  entitled 
to  immediate  payment  oat  to  her  of  the  capital 
money  in  Coart  within  that  section,  but  that 
the  dividends  or  income  on  the  investments  of 
the  fund  might  be  forthwith  paid  to  her  until 
twelve  years  from  the  dropping  of  the  ninth 
life,  or  until  further  order.  HaaTia^  In  re; 
London  County  Council,  ex  parte,  432. 

IiEQ-ACY.— See  Will. 


LICENCE. 

See  LAin>LOKD  and  Tenant. 

LIMITATIONS,  STATUTE  OF. 

Beal  Property  —  Posieiiion  —  <<  Concealed 
fraud.''] — The  "  concealed  fraud,"  which  under 
Motion  26  of  the  Real  Property  Limitation  Act, 
1833,  will  prevent  the  running  of  the  Real  Pro- 
perty Limitation  Acts  against  a  plaintiff  claim- 
ing real  property  must,  according  to  the  prin- 
ciples which  have  been  always  acted  upon  by 
Courts  of  equity,  be  the  fraud  of,  or  in  some 
way  imputable  to,  the  person  setting  up  the 
statutes,  or  of  some  one  through  whom  that 
person  claims  (Right,  L.J.,  dusentiente), 
MeCaUvm,  In  re;  MoCaUum  v.  McCaUum, 
(O.A.)  206. 

Per  RiasT,  L. J.— Section  26  did  not  alter  the 
old  doctrine  of  the  Courts  of  equity,  which  was 
that  a  suit  might  have  been  brought  at  any 
time  in  a  case  of  concealed  fraud,  notwith- 
standing that  the  person  sued  and  those  through 
whom  he  claimed  liad  not  been  party  or  privy 
to  the  fraud  at  the  time  when  it  was  per- 
petrated,   lb. 

Per  LOBD  Alvbbstonh,  C.J.,  Rigbt,  L.J., 
and  Ebkswich,  J. — The  intentional  conceal- 
ment by  a  mother  of  a  conveyance  of  property 
by  her  to  her  daughter  is  a  **  concealed  fraud  " 
against  the  daughter,  whatever  the  mother's 
motive  for  concealment  may  have  been.    lb, 

Breaoh  of  CoYenant  fbr  Title  on  Convoyanoe.] 
—See  Vendob  and  Pubchaseb. 

Railway— Land  Porohaaed  for  Undertaking.] 
— See  Railway. 


LIQUIDATOB. 

See  Company  (Winding-up). 


LOCAL    aOVEBNMENT. 
Local  Authority  Created  by  Statute — Powon 
—  Ck^unty  Fund  —  Purchase   of  Tramways  — 
Running    Omnibnsei  —  Ultra    Virei  —  Locoi 


Standi  of  Attomey-Ocneral.] — A  county  council 
constituted  under  the  Local  Government  Act, 
1888,  is  not  in  the  position  of  a  municipal 
corporation  created  by  Royal  charter,  but  is 
the  creation  of  statute,  and  can  only  exercise 
such  powers  as  are  conferred  upon  it  by  statute. 
Any  power,  therefore,  the  assumption  of  which 
cannot  be  justified  by  the  statutes  under  which 
the  council  acts,  must  be  taken  not  to  exist. 
Att.'Oen.  y.  London  County  Council,  (C. A.)  367, 

The  London  County  Council,  which  was 
constituted  under  the  Local  Government  Act, 
1888,  had  power  under  section  43  of  the  Tram- 
ways Acts,  1870,  to  purchase  compulsorily,  and 
under  section  31  of  the  London  Tramways  Co. 
(Lim.)  Aot,  1896,  to  purchase  by  agreement, 
the  undertaldngs  of  certain  tramways,  including 
any  works  and  property  connected  therewith. 
Under  section  2  of  the  London  County  Tram- 
ways Act,  1896,  the  Coancil  had  power  to  work 
the  tramways,  and  provide  carriages,  horses, 
cars,  and  fixed  and  movable  plant  for  that 
purpose.  Under  section  21  of  the  London 
County  Council  (Vauxhall  Bridge  Tramways) 
Act,  1896,  the  Coancil  were  to  cause  accounts 
to  be  kept  of  their  receipts  and  expenditure 
'*  in  connection  with  tramways,"  and  set  off 
one  against  the  other ;  and  so  far  as  the  tram- 
way revenue  was  insufficient  to  cover  the  ex- 
penses the  deficiency  was  to  be  paid  as  pay- 
ments for  general  or  special  county  purposes 
under  the  Local  Government  Act,  1888,  and  any 
surplus  was  to  be  carried  to  the  county  fund. 
The  Council  purchased  by  agreement  the  whole 
undertaking  of  a  tramway  company.  The  com- 
pany at  that  time  were  rnnning  omnibuses  as 
feeders  to  their  tramways  on  certain  routes. 
The  Council  took  over  the  omnibuses  with  the 
tramways,  and  continued  to  run  them,  and 
extended  the  route  of  one  line.  Passengers 
used  the  omnibuses  who  were  not  going  to  or 
coming  from  the  tramways,  and  a  profit  was 
earned  from  running  them: — ffeld,  that  the 
omnibus  business  was  a  separate  and  distinct 
business  from  the  tramway  business ;  and  that 
the  London  County  Coancil  had  no  power, 
either  express  or  implied,  under  the  Local 
Government  Act,  1888,  or  the  London  County 
Tramways  Act,  1896,  or  the  London  Tramways 
Co.  (Lim.)  Act,  1896,  to  carry  it  on ;  and  the 
fact  that  it  might  be  beneficial  to  them  or  to 
the  public  made  no  difference.    lb. 

Bold,  also,  that  section  21  of  the  Vauxhall 
Bridge  Tramways  Act,  1896,  only  applied  to 
receipts  and  payments  in  connection  with  tram- 
ways, and  would  not  relieve  the  Council  from 
making  payments  in  respect  of  the  omnibus 
business  in  the  first  instance  out  of  the  county 
fund  under  section  68  of  the  Act  of  1888.    lb. 

Held^  also,  that  the  question  was  properly 
raised  in  an  action  by  the  Atiorney-General 
at  the  relation  of  certain  persons  who  were 
ratepayers  within  the  county,  and  by  the  rela* 
tors  as  plaintiffs.    lb. 
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'* Sewer''  or  "Drain" — Trespass  on  Neigh- 
boar's  Land.]— In  considering  whether  a  culvert 
for  convening  the  drainage  from  more  than  one 
house  is  a  "sewer"  or  a  "drain"  within  the 
definition  clause  (section  4)  of  the  Public 
Health  Act,  1875,  the  test  is  whether  the  houses 
do  in  point  of  fact  constitute  one  building 
only,  or  more  than  one.  Webb  v.  Knight  ; 
Hedley  v.  Webb,  663. 

Query,  whether  a  sewer  carried  across  a 
neighbour's  land  by  trespass  does  or  does  not 
vest  in  the  local  authority  under  section  13  of 
the  Public  Health  Act,  1875.     Semble,  not.    lb. 

Sewerage  Syttem —Entry  on  Private  Land 
without  Notice— Erection  of  Pumping  Station — 
"  Sewer."] — A  local  authority  has  no  right  to 
carry  a  sewer  under  private  property  without 
previously  giving  the  notice  required  by  sec- 
tion 16  of  the  Public  Health  Act,  1875.  A 
pumping  station  is  not  a  *'  sewer  "  within  sec- 
tion 16  of  the  Act ;  but  it  is,  within  section  27, 
an  apparatus  **for  distributing  or  otherwise 
disposing-  of  sewage,"  and  consequently  the 
land  required  for  such  pumping  station  must 
be  purctased  by  the  local  authority.  King's 
Coliege,  Cambridge  v.  Uxbridge  Mural  dmneil, 
844. 

Sewers— PreseriptlTe  Eight  of  Drainage- 
Trade  Effluents— PoUntion.]— Where  a  local 
authority  have  for  some  years  allowed  effluents 
prodaced  in  the  course  of  a  trade  or  manufac- 
ture to  be  discharged  into  their  i-ewers  they  are 
not  justified  under  the  provisions  of  the  Rivers 
Pollution  Prevention  Act,  1876,  s.  7,  in  cutting 
off  the  connection  made  with  their  sewer  merely 
because  the  nature  of  the  trade  effluent  is  such 
that  it  renders  the  disposal  by  irrigation  or 
otherwise  of  the  sewage  matter  less  efficient 
than  it  might  otherwise  be.  Eattwood  t. 
Bonley  Urban  Council,  (C.A.)  313. 

Water  Supply— School— Charity— Swimming 
Bath— <<Domf!Stio  purposes''— ** Trade,  mann- 
iiftotnre,  or  business."]— A  school  carried  on 
under  a  scheme  established  by  the  Charity 
Commissioners,  although  for  certain  purposes  a 
business,  is  nevertheless  entitled  to  a  supply  of 
water  for  a  swimming  bath  as  for  "  domestic 
purposes  *  within  section  12  of  the  Waterworks 
Clauses  Act,  1863,  and  not  as  for  a  "trade, 
manufacture,  or  businers."  Barnard  Castle 
Urban  Council  v.  Wilson,  859. 

Bistriet  Bate—  Preferential  Payment  in  Bank- 
ruptcy.]—See  Company  (Winding-up). 

Drain  for  Surface-Water  and  Slops— Dis- 
charge   into    Drain  of    Solid    Sewage.]— See 

KUiSANCE. 


administration."]— L.  and  another  person  were 
jointly  entitled  to  certain  funds  as  trustees  of  a 
settlement.  In  1887,  L.  retired  from  the  trust, 
and  a  new  trustee  was  appointed.  The  trust 
property  was  then  transferred  to  the  new 
trustees,  with  the  exception  of  a  sum  of 
430^.  lis.  Zd.  Consols,  which  was  overlooked. 
L.  became  a  lunatic  in  1896.  The  present 
trustees  of  the  settlement  applied  for  a  vesting 
order  of  the  4.H0/.  lit.  3^.  Consols  .--Held,  that 
what  was  proposed  to  be  done  could  not  properly 
be  described  as  a  matter  in  the  administration 
or  management  of  the  lunatic's  estate,  and  the 
Master  had  no  jurisdiction  to  make  the  order. 
Fuller,  In  re  (69  L.  J.  Ch.  738;  [1900]  2  Ch. 
651),  distinguished.  Zangdale,  In  re,  (C.A.> 
38. 


The  powers  of  administration  and  manage- 
ment conferred  on  the  Masters  by  sub-section  1 
of  section  27  of  the  Lunacy  Act,  1891,  are  not 
confined  to  the  powers  of  management  and 
administration  contained  in  the  group  of  sec- 
tions (116-130)  so  headed  in  the  Lunacy  Act, 
1890.  but  extend  to  any  powers  of  management 
and  administration  properly  so  called  in  the  Act 
of  1890.  Diota  in  Browne,  In  re  \fiZ  L.  J.  Cli. 
729,  732,  733;  [1894]  3  Ch.  412,  417,  419), 
followed.    lb. 


Panper  —  Maintenance  —  Arrears  —  Debt— 
Claim  in  Administration  of  Deceased  Lnnatio'B 
Estate.] — ^A  pauper  lunatic  who  had  been  main- 
tained by  ttie  guardians  since  November  1, 
1889,  became  entitled  on  October  14, 1893,  to  a 
sum  of  money  as  one  of  the  next-of-kin  of  an 
uncle.  The  guardians,  in  February,  1898,. 
applied  in  lunacy  for  the  appointment  of  a 
receiver  of  the  fund  and  payment  thereout  of 
the  cost  of  the  lunatic*s  maintenance  for  the 
then  preceding  six  years.  On  January  3 1 ,  1899, 
an  order  was  made  in  lunacy  appointing  a 
receiver  and  directing  him  to  pay  to  the  guar- 
dians 952.  14i.  for  the  maintenance  of  the 
lunatic  from  October  14,  1896,  to  Febmaiy  li, 
1899,  and  to  apply  the  balance  for  the  future 
maintenance  of  the  lunatic.  The  lunatic  died 
on  June  29,  1899  -.—Held,  that  the  claim  of  the 
guardians  for  the  maintenance  of  the  lunatic 
for  the  part  of  the  six  years  prior  to  October  14, 
1895,  was  a  valid  legal  debt  and  was  not 
affected  by  the  order  in  lunacy,  and  the  guar- 
dians could  enforce  their  claim  against  the 
lunatio*s  estate  now  that  she  was  dead.  Ta^Ur, 
In  re;  Edmonton  Union  v.  Beeley,  (C.A.)  332. 

Payment  of  Personal  Property  to  Poreiga 
Committee.]— See  Imtebnational  Law. 


LUNATIC. 
Jurisdiction  of  Master— Stock  in  Joint  Vames 
of  Lunatic  and  Another  —  Lunatic  a  Retired 
Tm»tee  —  Vesting  Order — **  Management  and 


lIANOR.~See  Custom. 


MABKET,~See  Statute. 
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MERGEB. 
Equitable  Owneri  —  AequiBition  of  Legal 
Estate— Ck^mmeniniate  Interesta.]  —  The  rule 
that  where  an  owner  of  an  eqaitable  interest 
acq  aires  a  commensurate  legal  estate  the  equi- 
table interest  will  merge  in  the  legal  estate, 
applies  where  two  persons  become  entitled  to 
commensarate  legal  and  equitable  interests. 
Seloiu,  In  re;  Thornton  v,  Seloui,  402. 

Joint  Tenancy— Tenancy  in  Common.]— The 
difference  in  value  between  a  tenancy  in 
common  and  a  joint  tenancy  is  so  small  and  of 
so  unsubstantial  a  character  that  it  will  not  by 
itself  prevent  an  equitable  interest  in  common 
merging  in  a  commensurate  legal  estate  in  joint 
tenancy.    lb. 

METBOFOLIS. 

See  Cobpobation;  Wat. 

MOBTGAOE. 

Amount  Becoverable — Covenant  for  Payment 
— Joint-Aeeonnt  Clauie— Payment  to  Partner — 
Implied  Agenoy — ^Burvivorship.]— Payment  to 
one  of  two  joint  creditors  is  a  good  discharge 
of  a  joint  debt,  but  a  partner  has  no  implied 
authority  to  receive  payment  of  a  debt  due  to 
his  co-partner  in  his  individual  capacity.  Where 
therefore  a  payment  was  made  on  account  of  a 
mortgage  debt  to  the  partner  of  one  of  two 
mortgagees  entitled  under  a  deed  which  con- 
tained the  usual  joint- account  clause,  the 
payment  was  held  had  at  law  and  in  equity, 
although  the  partner  mortgagee  survived  his 
co-mortgagee.  MaUon  v.  Dervnit  (4  De  G.  J.  & 
6.  346)  followed.    Powell  v.  JSrodhurtt,  687. 

The  amount  recoverable  upon  a  covenant  for 
repayment  of  the  principal  moneys  secured  by  a 
mortgage  is  not  necessarily  the  only  relevant 
consideration  in  determining  the  amount  re- 
coverable in  foreclosure  or  redemption  pro- 
ceedings,   lb. 

Costs  —  Solicitor-Mortgagee  —  Eoreoloinre 
Judgment  in  189a— Profit-Costs— Taxation  in 
1898.] — Where  a  foreclosure  order  has.  been 
made  prior  to  the  Mortgagees'  Legal  Costs  Act, 
1896,  tinally  settling  the  terms  of  redemption 
on  payment  of  principal,  interest,  and  oosts,  a 
solicitor- mortgagee  will  not  be  entitled  to  the 
benetit  of  section  3  of  that  Act  because  the 
taxation  of  his  costs  takes  place  under  an  order 
made  after  the  Act  has  come  into  force.  I/i^re 
▼.  WyntfMaokentie  (66  L.  J.  Ch.  194 ;  [1896] 
1  Ch.  136;  followed.    J)ay  v.  Kelland,  (O.A.)  3. 

Poreclosnre — Choies  in  Aotion— Bluures  in 
Limited  Company.]— The  deposit  of  a  certifi- 
cate of  shares  to  secure  the  repayment  of 
money  amounts  to  an  agreement  to  transfer 
the  shares  by  way  of  mortgage,  and  the 
depositee  is  entitled    to  a  decree    for   fore- 


closure, and  is  not  restricted  to  a  remedy  by 
sale.  Carter  v.  Wake  (46  L.  J.  Ch.  841; 
4  Ch.  D.  606)  distinguished,  ffarrold  v. 
Pl&nty,  662. 

Priority  —  Notioe  to  Trustees  —  Chose  ia 
Action — Proceeds  of  Land  held  in  Trust  for 
Sale — Mortgagor  Trustee— Eotice  through  His 
Knowledge.] — The  knowledge  of  one  of  several 
trustees,  who  is  also  a  beneficiary,  of  a  mort- 
gage, created  by  himself,  of  hij  own  share  in 
the  proceeds  of  land  held  in  trust  for  sale  is  not, 
by  itself,  notice  to  the  trusteep.  Such  a  mort- 
gage will  be  postponed  to  a  subsequent  mort- 
gage of  which  due  notice  has  been  given  to 
the  trustees.  Bronme  v.  Savage  (4  Drew.  636) 
followed.    LUnjd'i  Bank  v.  Pearson,  422. 

A  reversionary  interest  in  the  proceeds  of 
land  held  in  trust  for  sale,  but  not  yet  sold,  la 
a  ekose  in  action  within  the  principle  laid  down 
in  Dearie  v.  Hall  (3  Russ.  1)  as  to  gaining 
priority  by  notioe  to  trustees.    lb. 

— Tmst- Fraud  of  Trustee— Legal  Estate — 
Eolation  Back— Botioe.]— An  equitable  mort- 
gagee, who  has  made  an  advance  without 
notice  of  a  prior  equitable  title,  cannot  gain 
priority  by  getting  in  the  legal  estate  if  at  the 
time  when  he  so  gets  it  in  he  has  notice  that  it 
is  held  on  an  express  trust  in  favour  of  persons 
who  assert  a  claim  to  the  property.  Taylor  v. 
L&ndon  and  County  Banking  Co  ;  London  and 
County  Banking  Co,  v.  Nixon,  (C.A.)  477. 

A  person  who  on  being  appointed  a  trustee 
of  property  requires  and  obtains  a  transfer  of 
the  legal  estate  in  that  property  from  his  co- 
trustee to  himself  and  the  co-trustee  jointly, 
becomes  a  purchaser  for  value  of  the  property, 
inasmuch  as  he  gives  up  a  right  of  action 
against  the  co-trustee  for  the  property.  Th/trr^ 
dike  V.  Hunt  (28  L.  J.  Ch.  417  ;  3  De  Q.  &  J. 
663)  and  Taylor  v,  Blakeloek  (66  L.  J.  Ch.  97; 
32  Ch.  D.  660)  followed.    lb. 

Where  the  relationship  between  an  equitable 
incumbrancer  and  the  person  in  possession  of 
the  title-deeds  to  property  is  not  merely  that  of 
mortgagee  and  mortgagor,  but  is  of  a  fiduciary 
nature  (for  example,  of  cettui  que  trust  and 
trustee,  or  of  client  and  solicitor),  the  equitable 
incumbrancer  will  not  be  deprived  of  his 
priority  by  reason  of  the  improper  acts  of  the 
person  entrusted  with  the  deeds,  so  long,  at  all 
events,  as  the  incumbrancer  has  no  ground 
to  suppose  any  want  of  good  faith  on  the  part 
of  that  person.  Skropskire  Union  Railwayi 
and  Canal  Co.  v.  Beg.  (46  L.  J.  Q  B.  31  ;  L.  R. 
7  H.L.  496)  and  Vertion^  Ewem  ^  Co.,  In  re 
(66  L.  J.  Ch.  12;  33  Ch.  D.  402), applied.    lb. 

A  purchaser  for  value  without  notice  is 
entitled  to  the  priority  conferred  by  the  legal 
title  not  only  where  he  has  actually  got  it  in, 
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but  alBO  where  he  has  a  better  right  to  call  for 
it ;  for  instance,  if  he  procures  at  the  time  of 
his  purchase  the  person  in  whom  the  legal  title 
is  vested  to  declare  himself  a  trustee  for  the 
purchaser,  or  even  to  join  as  party  in  a  con- 
Teyance  of  the  equitable  interest.    J&. 

Shares  —  Fluotoating  Security  —  Implied 
Power  of  Sale  after  Seasonable  Time.] — A 
mortgagee  of  shares  in  a  company  has  an 
implied  general  power,  in  the  absence  of 
express  agreement,  to  sell  the  shares  after  the 
lapse  of  a  reasonable  time  for  the  repayment 
of  the  mortgage-money.  De  Vergei  v.  Sonde- 
mant  Clark  ^  Co,,  47. 

Sale  of  Fart  of  Security— Preservation  of 
Bemainder.]— A  mortgagee  of  shares  is  justified 
at  any  time  in  selling  part  of  his  security  in 
order  to  make  payments  necessary  for  the  pre- 
eervation  of  the  remainder.    lb. 

Transfer — State  of  Account  between  Kort- 
gagor  and  Mortgagee — Hegligenee— Contem- 
poraneons  Deeds.]— In  1892  the  plaintiff,  a 
tenant  for  life  of  freehold  property  which  was 
subject  to  a  mortgage  for  1,5002.,  put  her 
solicitor  in  funds  for  the  purpose  of  paying  off 
the  mortgage.  The  solicitor  misappropriated 
the  money  and  concealed  the  fraud  by  con- 
tinuing to  pay  interest.  The  plaintiff  did  not 
enquire  respecting  a  reconveyance  or  receipt  for 
the  money  nor  require  the  delivery  of  the 
deeds.  The  defendant  and  his  co-trustee  (who 
died  before  action  brought)  were  also  clients  of 
the  same  solicitor,  and  on  October  4, 1895,  for- 
warded to  him  a  cheque,  which  the  solicitor 
paid  into  his  private  account  on  the  following 
day.  On  October  4, 1897,  the  solicitor  took  a 
transfer  of  tlie  mortgage  debt  and  security  to 
himself,  drawing  on  his  firm's  account  for  the 
consideration-money.  On  the  following  day, 
October  6,  1897,  he  transferred  the  mortgage 
debt  and  security  to  the  defendant  and  Mb 
co-trustee.  It  did  not  appear  that  the  defen- 
dant and  his  co-trustee  had  bargained  with  the 
solicitor  for  any  particular  investment  for  the 
proceeds  of  their  cheque : — ffeld,  that  the  two 
deeds  of  October  4  and  5,  1897,  could  not  be 
regarded  as  part  of  one  transaction ;  that  the 
solicitor  as  mortgagee  could  not  have  set  up 
the  mortgage  against  the  plaintiff,  and  the 
defendant  as  transferee  took  subject  to  the  state 
of  account  between  the  solicitor  and  the  plain- 
tiff, and  was  in  no  better  position.  A  recon- 
veyance of  the  property  was  accordingly 
directed  upon  the  footing  that  the  defendant 
was  a  satisfied  mortgagee  Turner  v.  Smith, 
144. 

Cnrrcnt  Aeoonnt  witb  Banker— Closing  of 
Account— Power  of  Sale.]— See  Bankbb. 

Mortgage  of  Partner's  Share— Bisiolntion— 
Bights  of  Mortgagee.]— See  Pabtnbbship. 


HOBTliAIN.— See  Chakzty. 


NUISANCE. 
Brain  for  Snrface-water  and  Slops — ^Bisehtrge 
into  Brain  of  Solid  Sewage — Liability  of  Oecn- 
piers — <<  Sewer  " — Votioe  to  Local  Authority.]— 
A  person  who  commits  a  nuisance  at  common 
law  by  draining  fsecal  matter  into  a  sewer  of 
the  l<x»l  authority,  through  which  it  passes  on 
to  the  plaintiff's  luid,  cannot  justify  himself 
under  the  Public  Health  Act,  1875,  s.  21,  with- 
out shewing  that  he  has  fulfilled  the  require- 
ments imposed  on  him  by  that  section.  Ftr 
Bybnb,  J. — An  owner  or  occupier  has  no  right 
under  section  21  of  the  Public  Health  Act, 
1876,  to  pass  fascal  matter  into  a  drain  used 
only  for  the  purpose  of  carrying  off  rain  and 
slop- water,  although  it  may  be  a  *'  sewer  "  of 
the  local  authority  within  the  meaning  of  sec- 
tion 4.  Kineon  Pottery  Co.  v.  Poole  Corparatvm 
(68  L.  J.  Q.B.  819;  [1892]  2  Q.B.  41)  foUowed 
by  Bybnb,  J.   Otaham  v.  Wroughton,  (C.A.)  673. 

Beasonable  Use  of  Property— Voxious  Pumss 
— Izgunotion.] — A  **  reasonable  "  nuisanoe  has 
no  existence  in.  law.  If  a  man  so  carries  on  his 
business  as  to  create  a  nuisanoe  he  is  acting 
unreasonably,  and  ought  to  be  restrained  by 
injunction.  ReinJiardt  v.  MetOatti  (58  L.  J. 
Gh.  787 ;  42  Ch.  D.  685)  explained.  Att'€feti. 
V.  Cole,  148. 


FABTIES.— See  Pbacticb. 

PABTNEBSHIP. 

Books  of  Account — ^Bight  of  Partners  to  In- 
spection by  an  Agent]— The  ordinary  right  of 
inspection  of  partnership  books  conferred  on  a 
partner  by  articles  of  partnership,  or  under  the 
Partnership  Act,  1 890,  s.  24,  sub-s.  9,  may  be 
exercised  by  an  agent  to  whom  no  personal 
objection  can  be  made,  as  well  as  personally. 
Bemn  v.  Wehh,  (C.A.)  636. 

Mortgage  of  Partner's  Share— Bissolution— 
Purchase  of  Mortgaged  Share  by  Partner- 
Bights  of  Mortgagee— Acoount.]—Under  sob- 
section  2  of  section  31  of  the  I^utnership  Act, 
1890,  the  assignee  of  a  share  in  a  partnership 
business  is  entitled  upon  a  dissolution  of  the 
partnership  to  receive  the  actual  share  of  the 
partnership  assets  to  which  the  assigning 
I)artner  is  entitled  as  between  himself  and 
the  other  partners,  and  to  an  account  for  the 
purpose  of  ascertaining  that  share.  Therefore, 
where  partners  have  knowledge  of  an  assign- 
ment of  a  share,  any  arrangement  between 
them  for  a  dissolution  of  the  partnership  upon 
the  terms  of  the  shai-e  of  the  assigning  partner 
being  purchased  by  the  other  partner  at  a  price 
agreed  upon  between  them,  would  not  be  bind- 
ing upon  the  assignee  if  made  without  his 
consent.     WatU  v.  DriteoU,  (G.A.)  157. 


Digitized  by 


Google 


Vol.  70.] 


INDEX. 


XXVU 


Fareliase  of  Sluur«— Vendor*!  Bight  to  In- 
demnity.]— A  contract  to  purchase  a  share  in  a 
partnership  implies  a  contract  by  the  purchaser 
to  indemnify  the  vendor  against  the  liabilities 
of  the  partnership,  although  the  contract  is 
silent  on  the  point  and  although  the  purchaser 
is,  under  the  Partnership  Act,  1890,  s.  31,  not 
entitled  to  become  a  partner.  Dodum  v. 
Bovmey^  864. 

Authority  of  Partner.]— See  Mobtoagb. 


PATENT. 

Infringement— Infringing  Articles  Bought  in 
EnglandZ-Artides  Sent  Abroad  for  Sale  There — 
*»Exerciie"—««Use"— "Put  in  practices- 
Measure  of  Damages.] — The  defendants  pur- 
chased in  England  twenty-seven  articles  which 
had  been  made  in  infringement  of  the  plaintiffs' 
patent.  They  sold  seven  of  them  and  used 
another  in  England.  The  remaining  nineteen 
they  sent  to  their  branch  house  in  France, 
where  the  article  was  not  patented,  and  sold 
them  there  to  various  foreign  persons  i^Held, 
that  there  had  been  an  infringement  of  the 
plaintiffs'  patent  in  respect  of  all  the  twenty- 
seven  articles,  and  that  in  estimating  the 
damages  the  test  was  what  the  defendants 
would  have  had  to  pay  for  the  permission  to  do 
that  which  they  did  wrongfully.  Brituh  Motor 
Syndicate  v.  Taylor,  (C.A.)  21. 

Per  LoBD  Alvbbstone,  C.  J.— It  was  not  in- 
tended in  Mvnter  v.  WiUiafM  (5  L.  J.  E.B.  60 ; 
4  Ad.  &  E.  251)  to  lay  down  as  a  rule  of  law  that 
the  exposure  for  sale  of  a  patented  article  by  a 
person  not  having  a  licence  from  the  owner  of 
the  patent  could  not  be  an  infringement  of  the 
patent.  If  the  decision  could  bear  that  construc- 
tion it  ought  to  be  overruled.  Per  Vaugh^ajst 
Williams,  L.J.— It  was  intended  in  Minter  v. 
Williams  to  lay  down  the  above  rule,  and  the 
case  was  wronp:ly  decided.    Jb, 

Per  Vaughan  Williams,  L.  J.— Mere  posses- 
sion of  a  patented  article  need  not  necessarily 
constitute  a  user,  but  acquisition  and  possession 
of  such  an  article  for  trade  purposes  constitute 
a  user,  whatever  the  nature  of  the  article  may 
be.    lb. 

Infringement  —  Patented  Process  —  Sale  in 
Bngland  of  Article  Manufactured  Abroad  by 
Use  of  Patented  Process  with  Subsequent  Vse  of 
other  Prooesses.] — The  importation  and  sale  in 
England  of  a  chemical  product  made  abroad  by 
subjecting  a  body  prepared  according  to  a  pro- 
oees  patented  in  this  countiy  to  further  chemical 
treatment  so  as  materially  to  alter  its  chemical 
composition  is  an  infringement  of  the  English 
patent.  £lmslis  v.  Bourtier  (39  L.  J.  Ch.  328  ; 
L.  R.  9  Eq.  217)  and  Von  Heyden  v.  Neustadt 
(60  L.  J.  Ch.  126;  14  Ch.  D.  230)  followed. 


Sa^harin  Corporation  v.  Anylo- Continental 
Chemical  Works,  194. 

—Ctoiti— Validity  of  Patent  Questioned  in 
Previoui  Aotion  —  Certiflcate  —  Solicitor  and 
Client  Costs.] — An  action  commenced,  but  not 
determined  at  the  time  a  certificate  in  another 
action  is  obtained  is  not  a  "  subsequent  action 
for  li^ringement "  within  the  meaning  of  sec- 
tion 31  of  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  and  the  plaintiff  cannot  claim 
solicitor  and  client  costs  on  the  production  of 
the  certificate  of  the  first  determined  action. 
Automatic  Weighing- Machine  Co.  v.  Combined 
Weighing-Machine  Co.  (6  Bep.  Pat.  Cas.  476) 
followed.    lb. 

Patented  Chattel— Distreii  for  Bent.]— See 
Landlobd  and  Tenant. 


PBBPBTUITY. 

See  Company  (Formation  and 
Constitution);  Will. 

Bnle  against  Perpetuity— Personal  Contract.] 
— The  rule  against  perpetuity  has  no  applica- 
tion in  the  case  of  personal  contracts.  Borland^ s 
TnuUe  v.  Steel  Brothers  #  Co.^  61. 


Pauper 
Lunatic. 


POOR  LAW. 

Lunatic  —  Maintenance.]  —  See 

POWEBS. 

Appointment— Bxecution— Document  *'  pur- 
porting to  be  a  will."] — By  a  settlement  pro- 
perty was  vested  in  trustees  upon  trust  to  pay 
the  income  to  A.  for  her  life,  and  after  her 
decease  to  her  husband  for  his  life,  and  after 
the  death  of  the  survivor  of  them  upon  trust  for 
the  children  of  A.  as  she  should  by  any  deed  or 
deeds,  writing  or  writings,  to  be  by  her  sealed 
and  delivered  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  or  by  her  last 
will  or  testament,  or  any  codicil  or  codicils 
thereto,  or  "  by  any  writing  in  the  nature  of  or 
purporting  to  be  a  will  or  codicil,"  direct  or 
appoint.  A.  executed  a  document  which  pur- 
ported to  be  her  last  will,  but  which,  inasmuch 
as  it  was  not  signed  by  her  in  the  presence  of 
the  attesting  witnesses  as  her  last  will  and 
testament,  was  not  admitted  to  probate : — Held^ 
that  though  the  document  was  not  a  will  accord- 
ing to  law,  it  was  one  which  "purported  '*  tobe 
a  will,  and,  being  so,  operated  as  a  valid  execu- 
tion of  the  power  of  appointment.  Broad,  In 
re  :  Smith  v.  Braeger,  601. 

General  Power — Appointment  —Will — Con- 
struction— SeYoranee— Income— Speciflc  Gift.] 
— An  appointment,  under  general  powers  over 
two  funds,  of  the  sum  of  5,000/.  and  the  stocks, 
funds,  and  securities  representing  the  same  and 
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*'Buch  part  of  the  stocks,  fands,  shares,  and 
securities  comprised  in  the  first  schedule  as 
shall  with  the  said  sum  of  6,000Z.  make  up  the 
sum  of  9,000Z."  is  a  specific  gift,  and  the  income 
during  the  first  year  after  the  testator's  death 
goes  to  the  appointees.  Marten,  In  re  ;  Shaw 
T.  Marten^  364. 

Special  Powers-Appointment  by  Will  Dated 
Prior  to  Will  Creating  Power— Personalty.]— 
H.  by  his  will  gave  *'  all  the  residue  of  the  pro- 
perty over  which  at  the  time  of  my  deatn  I 
shall  have  a  disposing  power  "  to  trustees  upon 
trust  for  sale  and  conversion  and  investment, 
and  he  directed  his  trustees  **  to  pay  the  yearly 
income  or  produce  arising  from  my  trust  estate  " 
to  his  wife  during  her  life  or  widowiiood ;  and 
in  case  she  should  marry  again  he  directed  his 
trustees  "  to  pay  to  her  out  of  the  income  of  my 
trust  estate  in  addition  to  the  provision  made 
for  her  by  marriage  settlement  an  annuity  of  60/. 
payable  half-yearly  instead  of  the  whole  of  such 
income."  The  will  contained  further  trusts  for 
the  benefit  of  his  children.  H.'s  father  by  his 
will  empowered  each  child  of  his  by  >vill  or 
codicil  to  appoint  to  or  in  favour  of  his  or  her 
wife  or  husband  the  whole  or  any  part  of  the 
yearly  income  of  his  or  her  share  in  the  father's 
residuary  estate  for  life  or  for  any  period  deter- 
minable on  or  before  death,  and  declared  the 
trusts  of  a  sum  of  4,000/.  by  reference  to  the 
trusts  of  the  residae.  The  father's  will  was 
dated  after  that  of  the  son,  but  the  father  pre- 
deceased the  son.  The  son  had  no  power  of 
appointment  in  favour  of  his  widow  other  than 
that  contained  in  the  will  of  the  father : — Held^ 
that  the  case  was  not  within  section  24  or 
section  27  of  the  Wills  Act,  1837,  and  there  was 
no  legal  presumption  of  an  intention  on  the 
part  of  the  son  to  exercise  the  power  contained 
in  the  father's  will ;  and  the  son's  will  could  not 
fairly  be  construed  as  disclosing  an  intention  to 
exercise  a  non-existent  special  power,  supposing 
it  were  possible  to  exercise  such  a  power  by 
anticipation.  Bayes,  In  re;  TurnbuU  v.  ffayet, 
(C.A.)  770. 

Decision  of  Byrne,  J.  (G9  L.  J.  Ch.  691 ; 
[1900]  2  Gh.  832),  affirmed.     lb. 

Quare,  whether  it  is  possible  as  a  matter  of 
law  to  exercise  by  anticipation  a  special  power 
which  has  not  been  created  until  after  the 
alleged  exercise.    lb. 

Special  Power— Gift  of  Beiidne  after  Payment 
of  Debts,  Ac. — *<  Appoint,  deyiso,  and  bequeath" 
—Execution  of  Special  Power— Evidence.] — A 
testatrix,  who  posseesed  a  special  power  of  ap- 
pointment in  favour  of  nephews  and  nieces  over 
a  fund  of  personalty,  after  g^iving  a  number  of 
pecuniary  legacies,  proceeded  to  "  appoint, 
devise,  and  bequeath**  all  the  residue  of  her 
real  and  personal  estate  to  trustees,  upon  trust 
to  convert  the  same  and  out  of  the  proceeds 


thereof  to  pay  her  debts  and  f  aneral  and  teita- 
mentary  expenses,  and  to  pay  and  divide  the 
residue  of  the  proceeds  equally  between  certain 
nephews  and  nieces : — ETeld,  that  evid^ice  was 
admissible  to  prove  that  the  testatrix  possessed 
at  the  time  of  her  death  no  other  power  of 
appointment,  having  reference  to  the  fact  that 
the  word  "  appoint "  was  fouud  in  her  wHl,  and 
that  the  above  disposition  was  under  tlie  cir- 
cumstances an  exercise  of  the  special  power  of 
appointment.  Dictum  in  Bickardton**  Tnutt, 
In  re  (17  L.  R.  Ir.  436),  questioned.  Mayhem, 
In  re  ;  Spencer  v.  Cutbtuk^  428. 

Exercise    by   Foreigner.]  —  See    Intbbna- 
TiONAL  Law. 

Jointuring.] — See  SBXTLBacE^rr. 

Beleaso  by  Married  Woman.]— See  Husbavd 

AND  WiFB. 

Sale.]— See  Tbust  and  Trustee. 


FBACTICE. 

Appearance— Undertaking  by  SoUeiter  in 
Writing  to  Appear-  Duration  of  Undertaking— 
Motion  for  Attachment.]- Although,  undw 
Order  Vlil.  rule  1,  a  writ  of  summons  is  not 
available  for  service,  unless  renewed,  for  more 
than  a  }  ear  from  the  date  of  its  issue,  it  is  not 
intended  by  that  rule  that  the  writ  is  not  to  be 
in  force  for  any  purpose  after  the  lapse  of  that 
time.    Xerly,  In  re,  (C.A.)  189. 

The  writ  in  an  action  was  in  February,  1899, 
sent  to  the  defendants*  solicitors,  and  they, 
with  the  authority  of  their  clients,  indorsed  it, 
"  We  accept  service  for  the  defendants  .  .  . 
and  will  enter  an  appearance  in  due  coune.* 
Negotiations  for  a  settlement  followed.  The 
defendants*  solicitors  made  an  offer.  The  plain- 
tiff*s  solicitors  replied  that  they  were  prepared 
to  stay  further  proceedings  pending  farther 
instructions  from  their  client.  The  defendants' 
solicitors  wrote  that  their  clients' offer  remained 
open  for  two  months.  By  consent  the  time  for 
entering  appearance  was  extended  to  April  30. 
Nothing  further  was  done  in  the  action  until 
October  24,  1900,  when  the  plaintiff's  soliciton 
wrote  definitely  declining  the  defendants*  offer, 
and  calling  on  their  solicitors  to  enter  an 
appearance  according  to  their  undertaking. 
The  defendants  instructed  their  solidtocs, 
having  regard  to  the  long  delay,  not  to  enter  as 
appearance,  and  they  accordingly  declined  to  do 
so.  The  plaintiff  moved  to  attach  the  solicitors : 
— Held,  that,  looking  at  all  the  oironmstanoes 
of  the  case,  the  delay  had  not  been  so  great  as 
to  deprive  the  plaintiff  of  the  right  of  having 
the  writ  treated  as  still  an  effective  writ  as 
regards  service ;  and  that  an  appearance  to  it 
ought  to  be  entered  forthwith.    lb. 
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Per  Fabwbll,  J. — An  uDdertaklng  by  a 
solicitor  to  enter  an  appearance  to  a  writ  of 
Bnmmons  remains  in  force  for  a  period  of  six 
years,    lb. 

A  defendant  who  has  authorised  his  solicitor 
to  enter  an  appearance  for  him  is  not  at  liberty 
to  withdraw  such  authority  after  the  solicitor 
has  entered  into  an  undertaking  with  the  plain- 
tiff to  enter  such  appearance,    lb. 

Fund  in  Court— Payment  Oat  to  Wrong 
Person— Stop  Order — *<  Defitult  '*  of  Paymaster- 
General.] — The  words  "guilty  of  any  de- 
fault "  in  section  5  of  the  Court  of  Chancery 
(Funds)  Act,  1872,  point  to  some  act  of  mis- 
feasance or  carelessness  attribatable  to  the  Pay- 
master-General himself  or  to  those  under  his 
direction  and  superintendence.  Consequently, 
where  a  person  entitled  to  a  fund  in  Court  has 
not  obtained  a  stop  order  on  the  fund,  and  it 
has  been  paid  out  to  a  wrong  person,  the  Pay- 
master-General is  not  guilty  of  default  within 
the  meaning  of  the  section,  and  the  Treasury 
cannot  be  called  upon  to  replace  the  fund  in 
Court  oat  of  the  Consolidated  Fund.  Bath  v. 
Bath,  270. 

Interloentory  Belief— Motion  for  Izgnnotion 
by  Defendant  before  Connterolaim  —  Belief 
Arising  from  Same  Cause  of  Action— Contraot — 
Mandatory  Ii^unetion  to  Bestrain  Interferenoe 
with  Occupation  of  House.]— Where  an  action 
is  brought  by  a  plaintiff  relying  on  a  cause  of 
action— for  example,  a  contract — ^and  the  de- 
fendant wants  relief  arising  from  the  same 
cause  of  action — not  necessarily  the  same 
relief — he  may  by  motion  in  the  same  action, 
before  counterclaim  delivered,  obtain  interlocu- 
tory relief  until  the  trial.  CoUUon  v.  Warren^ 
(O.A.)  382. 

Where  the  plaintiff,  the  proprietor  of  an 
hotel,  had  executed  a  deed  of  assignment  of  all 
his  property  to  a  trustee  for  the  benefit  of  his 
creditors,  and  had  been  retained  as  manager  by 
the  trustee  under  a  power  in  that  behalf  con- 
tained in  the  deed,  and  subsequently  dismissed, 
the  Court,  at  the  instance  of  the  trustee  of  the 
deed,  the  defendant  in  the  action,  granted  an 
injunction  to  restrain  the  plaintiff  until  the 
trial  from  interfering  with  or  disturbing  the 
trustee  in  his  occupation  of  the  hotel.  Spurgin 
V.  White  (2  Giff.  473)  followed.    lb. 

Parties — Plaintifb  —  Joinder  of  Causes  of 
Action— BepresentatiTe  Action— Class— Public 
Bight— Attomoy-General.]— Where  there  is  a 
common  interest  and  a  common  grievance  a 
representative  action  is  in  order  if  the  relief 
sought  is  in  its  nature  beneficial  to  all  whom 
the  plaintifb  propose  to  represent ;  and  the  rule 
is  not  limited  to  persons  having  a  beneficial 
proprietary  interest.  And  if  the  alleged  rights 
of  Uie  class  represented  are  being  denied  or 


ignol'ed,  it  is  of  no  moment  whether  or  not  the 
nominal  plaintiffs  have  been  wronged  in  their 
individual  capacity.  The  Attorney-General  is 
not  a  necessary  party  to  such  an  action.  Bedford 
(Duke)  V.  JSUis,  (H.L.)  102. 

Growers  of  produce  alleging  statutory  rights 
in  a  market,  claiming  a  dedaration  on  the  con- 
struction of  the  statute,  and  an  injunction  and 
account,  held  entitled  to  bo  joined  as  co- 
plaintiffs,    lb. 

Observations  by  Lobd  Macnaghtbn  on 
Temperton  v.  Buttell  (62  L.  J.  Q.B.  300;  [1893] 
1  Q.B.  435).    lb. 

Summons  to  Vary  Certifleate— Beeislon  of 
Judge  in  Chambers.]  —Upon  a  summons  to  vary 
the  certificate  of  a  Master  in  respect  of  an  item 
which  the  Judge  in  chambers  has  adjudicated 
upon,  it  is  open  to  the  Judge  before  whom  the 
summons  comes,  in  open  Court,  to  reconsider 
and  reverse  the  previous  decision  in  chambers. 
Hewlingt  v.  Oraham,  568. 

Trial  —  Passing-off  Goods  —  Probability  of 
Deoeption— Evidence— View  by  Judge.] — In  an 
action  to  restrain  the  defendant  from  running 
omnibuses  so  got  up  as  to  be  a  colourable 
imitation  of  the  plaintiffs'  omnibuses,  the  plain- 
tiffs offered  no  evidence  of  actual  deception  or 
probability  of  deception ;  but  the  Judge,  having 
inspected  the  omnibuses,  and  come  to  the  con- 
clusion on  their  appearance  tliat  the  defen- 
dant's omnibuses  were  calculated  to  deceive, 
granted  an  injunction : — Held,  on  appeal,  that 
a  Judge  is  not  entitled  to  place  his  impression 
derived  from  a  view  in  the  place  of  such  evi- 
dence as  should  be  given  to  support  an  action 
of  deceit,  and  that  the  plaintiffs'  case  failed  for 
want  of  evidence.  London  General  Omnibus 
Co.  V.  LoAsell,  (O.A.)  17. 

A  view  under  Order  L.  rule  4  is  not  intended 
to  take  the  place  of  evidence,  but  is  merely  to 
enable  the  tribunal  to  understand  the  questions 
raised,  and  to  follow  and  apply  the  evidence.  lb. 


FBESCBIFTION.— See  Easbmbnt. 

FBINCIFAL  AND  AGENT. 
Power  of  Attorney— Oonitmotion— General 
Power  of  Borrowing.] — ^A  power  of  attorney 
authorising  an  agent  in  England  to  purchase 
goods  in  connection  with  the  business  carried 
on  by  his  principal  in  the  colonies,  and  either 
for  cash  or  on  credit,  and  "  where  necessary  in 
connection  with  any  purchases  made  on  my 
behalf  as  aforesaid  or  in  connection  with  my 
said  business"  to  make,  draw,  and  accept  bills 
of  exchange,  and  to  sign  the  name  of  the  prin- 
cipal to  any  cheques  on  the  London  banking 
account  of  the  principal,  does  not  confer  on  the 
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agent  a  general  borrowing  power.  Montaifffuu) 
▼.  Shitta  (15  App.  Gas.  367)  distinguished. 
Jacobs  V.  Morris,  183. 

Power  of  Attorney— Implied  Warranty  of 
Authority  —  Forged  Signature  ^  Transfer  of 
Consols— Bank  of  England— Liability  of  Stoek- 
brokers — ^Indemnity.] — Where  one  of  two  trus- 
tees of  stock,  standing  in  their  joint  names  in 
the  books  of  the  Bank  of  England,  has  sold  it 
under  a  power  of  attorney,  to  which  the  signa- 
ture of  his  co-trustee  was  forged,  and  the  bank 
has  allowed  a  member  of  the  firm  of  stock- 
brokers who  applied  jointly  for  and  obtained 
the  power  to  transfer  the  stock  to  other  per- 
sons, the  stockbroker  who  alone  acted  under 
the  power  and  signed  the  transfer  will  be  held 
liable  to  indemnify  the  bank  for  the  loss  they 
sustained  by  having  to  replace  the  stock,  upon 
the  ground  that  he  has  impliedly  warranted 
his  authority  to  the  bank.  Oliver  v.  Bank  of 
England,  377. 

The  other  partners  in  the  firm  of  stockbrokers 
are  not  proper  defendants  to  an  action  for 
indemnity  by  the  bank.    Ih. 

Warranty  of  Authority— Signature  of  Ck»n- 
tract— Misrepresentation  of  Faot— Damages.]— 
In  order  to  enable  a  plaintiff  to  maintain  an 
action  for  damages  against  a  defendant  who 
has  purported  to  sign  a  contract  on  behalf  of 
an  alleged  principal,  the  plaintiff  must  prove  a 
representation  by  the  defendant  that  he  was 
authorised  so  to  sign  when  in  fact  he  was  not 
authorised,  and  that  such  misrepresentation 
was  believed.  CkfUen  v.  WrigU  (27  L.  J.  Q.B. 
216;  8  E.  &  B.  647)  must  be  considered  as 
having  overruled  Smout  v.  Hbery  (12  L.  J.  Ex. 
357 ;  10  M.  &  W.  1).    Halbat  v.  Lens,  126. 

FBINCIFAL   AND   SUBETY. 

Bight  of  Sarety  to  Security  given  by  Prin- 
cipal Debtor- Mortgage.]- The  right  of  a  surety 
against  the  security  given  to  the  creditor  by 
the  principal  debtor  arises  at  the  time  of  his 
becoming  surety,  and  does  not  arise  merely  if, 
and  when,  he  discharges  the  obligation  of  the 
principal  debtor.  Dicta  of  Page- Wood,  V.O., 
in  South  V.  Bloxham  (34  L.  J.  Ch.  369  ;  2  H.  & 
M.  467),  considered  and  explained.  JHxon  v. 
Steel,  794. 

RAILWAY. 

Compnlfory  Taking  of  Land— •<  Minerals  " 
— Clay.]— Clay  is  not  a  "mineral"  within  the 
meaning  of  section  77  of  the  Railways  Clauses 
Act,  1846,  if  it  is,  substantially,  "  the  land  " 
itself.  "WTiether  it  is  or  not  depends  on  the 
circumstances  of  each  particular  case.  Oreat 
Western  BaUway  v.  Blades,  847. 

Land  was  taken  by  a  railway  company  under 
statutory  powers.  The  strata  were  a  thin  top 
layer  of  a  few  inches  only  of  ordinary  surface 


soil,  and  merchantable  clay,  to  a  depth  of 
several  hundred  feet,  below : — Held,  that  the 
day  was  not  a  "  mineral "  excepted  out  of  the 
conveyance  to  the  railway  company  under  sec- 
tion 77  of  the  Railways  Clauses  Act,  1845.    lb. 

Glasgow  Corporation  v.  Farie  (68  L.  J.  P.O. 
33 ;  13  App.  Cas.  657)  followed.    lb. 

Land  Purchased  for  Undertaking — ^Tnnnel— 
Saperflnons  Land — ^Diseontinnanceof  PosMssion 
— Possession  of  Surface  by  Stranger — ^T^- 
graph-wires  over  Tunnel— Title  to  Snrfisce  and 
Space  Above.] — A  stranger  may  by  exclusive 
possession  for  the  statutory  period  acquire  a 
title  to  the  surface  of  land  situate  vertically 
over  a  tunnel  forming  part  of  a  railway  com- 
pany's undertaking,  even  although  not  super- 
fluous land,  together  with  so  much  of  what  is 
beneath  the  surface  as  is  necessary  to  the 
enjoyment  of  such  surface,  subject  to  the  right 
of  the  railway  company  to  the  tunnel  and  to  so 
much  of  the  underlying  and  superincumbent 
strata  as  is  necessary  for  its  proper  enjoyment 
as  a  railway  tunnel.  Midland  Bailway  v. 
Wright,  411. 

He  may  also  acquire  a  title  to  the  space  above 
the  surface  by  the  exercise  of  rights  of  owner- 
ship in  such  space,  such  as  leasing  the  right  to 
the  railway  company  to  carry  their  telegraph- 
wires  over  the  land,  where  it  is  not  shewn  that 
the  occupation  of  the  surface  is  necessary, 
although  it  may  be  convenient,  for  the  purpose 
of  carrying  such  wires.    lb. 

Beceiver— Railway  not  Completed.] — Assum- 
ing that  there  is  jurisdiction  to  appoint  a 
receiver  under  the  Railway  Companies  Act, 
1867,  s.  4,  before  the  railway  is  opened  for 
traffic,  the  Court  will  not  exercise  it  in  a  case 
where  the  receiver  if  appointed  would  have  no 
duties  to  perform.  ETiott  End  BaUway,  In  re, 
(C.A.)  463. 

The  Railway  Companies  Act,  1867,  a  4,  dis- 
cussed by  RiGBT,L.J.,andyAuaHAN  Williams, 
L.  J.,  and  Manchester  and  MQford  BaUway,  In 
re  (49  L.  J.  Ch.  865 ;  14  Ch.  D.  645;,  explained. 
lb. 


BECEIVEB. 

Debenture-holder's  Action— Appointment  by 
Court— Leaseholds  Sub-demised  to  Tnutaes  of 
Trust  Deed— Possession  by  Receiver— Bent  and 
Covenants— Claim  by  Landlord  to  be  Paid  out 
of  Assets.]— Where,  m  an  action  by  mortgagees 
or  debenture-holders  to  enforce  their  seooril^ 
(including  leasehold  property  mortgaged  by 
sub-demise),  a  receiver  has  been  appointed 
who  enters  into  possession  of  the  mortgaged 
property,  the  Court  will  not  order  the  receiver 
to  pay  out  of  the  assets  in  his  hands  rent  or 
moneys  payable  in  respect  of  breaches  of 
covenant  which  neither  the  mortgagees  nor  the 
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receiver  are  liable  at  law  or  in  equity  to  pay 
to  the  head  landlord.  The  mere  fact  that  the 
head  landlord,  owing  to  the  appointment  of  a 
receiver,  cannot  re-enter  or  distrain  without 
first  obtaining  leave  from  the  Coart,  is  not 
sufficient  to  raise  such  an  equity  in  his  favour. 
ITand  v.  Blow,  (C.A.)  687. 

Bailway.]— See  Eailway. 

Bemuneration  of] — See  Costs. 

BBMOTENESS. 

See  Pbrpetuity;  Will. 


BENTCHABGE. 

Secured  by  Term — Arrears  of  Bentoharge — 
How  Enforeed — Mortgage  or  Sale  of  Term — 
Sale  of  Inheritanoe.]— Where  a  rentcharge  is 
secured  by  a  term  of  years  the  owner  of  such 
rentcharge  is  not  entitled  to  have  arrears 
thereof  raised  by  sale  or  mortgage  of  the 
inheritance ;  his  remedy  is  condned  to  having 
the  arrears  raised  by  means  of  the  term.  Hall 
V.  Burt  (2  J.  &  H.  76)  followed.  Bladkbume 
T.  Hoj^e-EdnaTdes,  99. 

BESTBAINT    OF    TBADE. 

See  Contract. 

BEVENUE. 

Estate  Duty— Ineidence— Oeneral  Power  of 
Appointment  by  Will^Property  Passing  to 
Executor  **  as  saoh.*']— A  fund  appointed  by 
will  under  a  general  power  passes  to  the 
executor  "  as  such "  within  the  meaning  of 
section  9,  sub-section  (1)  of  the  Finance  Act, 
1894,  and  accordingly,  in  the  absence  of  any 
direction  to  the  contrary,  the  estate  duty 
thereon  is  payable  out  of  the  appointor's 
residuary  estate.  Treeuure,  In  re;  Wild  v. 
Stanham  (69  L.  J.  Ch.  761 ;  [1900]  2  Ch.  648), 
on  this  point  considered  and  not  followed. 
Moore,  In  re  ;  Moore  v.  Moore^  321. 

—Will  —  «  Testamentary  expenses ''  —  Beal 
Estate.] — The  estate  duty  payable  in  respect  of 
realty  is  not  a  "testamentary  expense,"  and 
must  be  borne  by  the  real  estate  and  not  by 
the  personalty,  notwithstanding  that  the  will 
contains  a  bequest  of  the  residue  of  personal 
estate  '*  after  payment  thereout  of  all  my  just 
debts,  funeral  and  testamentary  expenses.'* 
Sfuvrman^  In  re  ;  Wright  v.  Sharman,  671. 

— General  Power — ^Appointment  by  Will— Inci- 
dence of  Duty.] — The  estate  duty  on  a  fund 
appointed  by  a  will  made  in  execution  of  a  tes- 
tamentary power  of  appointment  must  be  borne 
by  the  appointed  f  nnd,  and  not  by  the  residue. 
Treamre,  In  re;  Wild  v.  Stanham  (69  L.  J. 


Ch.  761 ;  [1900]  2  Ch.  648),  followed  in  pre- 
ference to  Moore,  In  re ;  Moore  v.  Moore  (70 
L.  J.  Ch.  321 ;  [1901]  1  Ch.  691).  Maddoek,  In 
re  ;  Llewelyn  v.  Wathington,  660. 

— Incidence— General  Power  of  Appointment  by 
Will— Exercise  of  Power— Property  Passing  to 
the  Executor  «*  as  such  *'— Legal  and  Equitable 
Assets.]— Property  appointed  under  a  general 
power  of  appointment  by  will  does  not  pass  to 
the  executor  "  as  such  "  within  the  Finance  Act, 
1894,  s.  9,  sub-8.  1,  and  consequently  estate 
duty  is,  in  the  absence  of  any  direction  to  the 
contrary,  payable  out  of  the  appointed  property, 
and  not  out  of  the  residuary  estate  of  the  ap- 
pointor. Power,  In  re  ;  Stone,  In  re  ;  Acworth 
V.  Stone,  778. 

Treasure,  In  re  ;  Wild  v.  Stanham  (69  !•.  J. 
Ch.  761 ;  [1900]  2  Ch.  648),  and  Maddoek,  In 
re  :  Llewelyn  v.  Washington  (70  L.  J.  Ch.  660 ; 
[1901]  2  Ch.  372)  followed.  Moore,  In  re; 
Moore  v.  Moore  (70  L.  J.  Ch.  321 ;  [1901]  1  Ch. 
601),  dissented  from.  ffosHn's  JVusts,  In  re 
(46  L.  J.  Ch.  817 ;  6  Ch.  D.  281),  discussed. 
lb. 


BIVEB. 
Leeks  and  Sluices — ^Grant  by  Crown  to  Owner 
of  Bight  to  Take  Tolls— Franchise —Bight  of 
Public  to  Navigate— Dedication  to  Public — 
Beasonable  Tolls  —  Duty  of  Person  Taking 
Tolls  to  Keep  Looks  in  Bepair — Charters  of 
Crown— Validity— Permissive  Act  of  Parlia- 
ment— C^nt  of  Tolls  by — Practice — Appeal — 
Varying  Order  in  Katter  as  to  which  no  Notice 
of  Appeal— Boles  of  the  Supreme  Court,  1888^ 
Order  LVIII.  role  4.] — In  the  construction  of  a 
royal  charter  reserving  a  rent  to  the  Crown, 
which  rent  has  been  paid  for  a  considerable 
length  of  time,  the  Court  ought  to  adopt  a 
construction  consistent  with  the  grant  falling 
within  the  powers  of  the  Crown  rather  than 
one  which  would  make  the  grant  in  excess  of 
the  royal  prerogative,  and  to  assume,  unless 
there  is  clear  evidence  to  the  contrary,  that  the 
state  of  things  at  the  date  of  the  charter  was 
such  as  to  make  the  grant  of  it  within  the 
powers  of  the  Crown.  Att.-Gen,  v.  Simpson^ 
(C.A.)  828. 

By  a  charter  in  1638  King  Charles  1  granted 
to  the  predecessor  in  title  of  the  defendant 
and  his  heirs  in  perpetuity,  in  consideration 
{inter  alia)  of  a  rent  to  the  Crown,  the  exclu- 
sive right  of  conveying  goods  in  boats  over 
part  of  the  river  Onse  by  means  of  the  naviga- 
tion rendered  possible  by  locks  and  sluices 
which  had  been  made  by  that  predecessor  and 
his  predecessors,  and  the  profits  arising  there- 
from :—-ff<»Z^f,  by  Vaughan  Williams,  L.J., 
that  by  1638  the  Onse  in  the  part  in  question 
had  become  a  navigable  river  by  the  pnblio 
availing  themselves  of  the  increased  facilities 
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of  navigation,  and  the  aoqoiescence  therein  of 
riparian  owners  and  others  having  power  to 
dedicate  to  the  pablic,  and  that  this  dedication 
was  accepted  by  the  Crown  by  the  charter. 
Held,  by  Stiruno,  L.J.,  that  the  defendant's 
predecessor,  in  applying  for  and  patting  in  use 
the  charter,  had  given  the  pablic  the  right  to 
resort  to  the  locks  and  sluices  for  the  purpose 
of  passing  from  section  to  section  of  the  river. 
Held,  by  the  Coubt,  that  the  charter  was 
▼idid,  and  the  public  had  the  right  to  use  the 
part  of  the  river  in  question  on  payment  of  the 
tolls,  and  the  defendant  receiving  the  tolls  was 
bound  to  keep  the  locks  in  repair  and  to  pro- 
vide attendants  and  appliances  necessary  to 
enable  them  to  be  used.  The  tolls  to  be  taken 
for  these  duties  mast  be  reasonable  tolls,  and 
might  vary  in  amount  with  the  value  of  money. 
AUnuU  V.  InglU  (12  Sast,  527,  638)  and 
Lawrence  v.  Hitch  (37  L.  J.  Q.B.  209 ;  L.  R. 
3  Q.B.  521)  applied  by  Stiblinq,  L.J.    Ih. 

An  Act  of  Parliament  (6  Geo.  1.  c.  29) 
empowered  a  predecessor  of  the  defendant  to 
improve  the  navigation  of  the  Ouse,  and  for 
that  purpose  to  repair,  rebuild,  and  maintain  a 
certain  stanch  and  other  works,  and  provided 
that  "forasmuch  as  the  making  maintaining 
and  repairing  the  said  stanch  "  and  other  works 
would  "  necessarily  be  a  great  charge  and  ex- 
pense "  to  the  predecessor,  it  should  be  lawful 
for  him,  his  heirs  and  assigns,  "from  and 
after  "  doing  the  works  to  take  certain  tolls  for 
goods  carried  by  boats  up  and  down  that  part 
of  the  river  i^Held,  that  the  grantee  could  not 
collect  the  tolls  unless  he  maintained  the  stanch 
and  other  works  in  such  repair  as  to  keep  the 
river  navigable.    lb. 

In  1628  CHiarles  1  granted  to  the  predecessor 
of  the  defendant  a  charter,  part  of  the  term  of 
which  was  contemporaneous  with  a  former 
charter  and  part  contemporaneous  with  the 
term  of  the  charter  of  1688,  and  thereby  he 
granted  to  the  predecessor  certain  exclusive 
rights  of  navigation  in  the  Ouse  and  the  right 
to  take  tolls  in  respect  thereof.  The  charter 
had  never  been  put  in  force : — Beld,  by  Sttb- 
LINO,  L.J.,  that  if  the  acceptance  of  the  later 
charter  did  not  effect  a  surrender  of  the  former 
by  operation  of  law,  the  Court  could,  if  neces- 
sary, presume  a  lost  surrender.  Held,  also,  by 
Stibling,  L. J.,  that,  this  charter  never  having 
been  put  in  use,  there  was  no  dedication  to  the 
public  under  it.    lb. 


The  defendant  appealed  against  the  whole 
of  the  order  of  Court  below  except  one  de- 
claration. The  plaintiffs  gave  no  notice  of 
appeal: — Held,  that,  the  Court  had  power, 
under  Order  LVIII.  rule  4,  to  vary  the  order 
of  the  Court  below  by  substituting  a  different 
declaration  in  the  place  of  that  in  respect  of 
which  there  was  no  appeal.     Tb. 


BULES    OP    COUBT. 

Order  YU1„  rule  1,    189. 

XVI.,  rules  1,  9,  102. 

L.,  rule  4,    17. 

LVIII.,  rule  4,    828. 

LXV.,rule9,    282. 


SETTLED  LAND. 

Application  of  Capital  Xoneyt — Commisiioii 
Payable  to  Estate  Agent  for  Proeuring  Leasee.] 
— ^The  commission  payable  to  an  estate  agent 
for  letting  parts  of  a  settled  estate  on  building 
leases  is  a  charge  or  expense  incidental  to  the 
exercise  of  some  of  the  powers  of  the  Settled 
Land  Act,  1882,  and  is  payable  out  of  capital 
moneys  arising  under  the  Act.  Maryon- 
WilsorCt  Sealed  Hitates,  In  re,  500. 

Applioation  of  Capital  Honey — Improvement! 
—Additions  to  and  Alterationi  in  Buildicgs— 
*«Dry  rot" — Be-ilooring.]— By  section  13,  sub- 
section (ii.)  of  the  Settled  Land  Act,  1890, 
improvements  authorised  by  the  Settled  Land 
Act,  1882,  include  '*  making  any  additions  to  or 
alterations  in  buildings  reasonably  necessary  or 
proper  to  enable  the  same  to  be  let " : — Held, 
that  the  words  "  reasonably  necessary  or  proper  " 
refer  to  something  which,  although  not  abso- 
lutely necessary,  is  a  thing  which  a  reasonable 
and  prudent  owner  of  a  house  would,  if  he  were 
absolute  owner,  do  to  enable  the  house  to  be 
let.  Held  also,  that  the  section  contemplates 
not  necessarily  an  intention  to  let  immediately, 
but  a  present  intention  to  let  either  at  the  pre- 
sent or  a  future  time,  as  distinguished  from  an 
intention  to  occupy.  Stanford,  In  re ;  Stan- 
ford V.  Roberts,  203. 

Observations  of  Chitty,  J.,  in  De  Teimer, 
In  re  ;  Le  Teissier  v.  De  IHssier  (62  L.  J.  Ch. 
552;  [1893]  I  Ch.  153),  as  to  the  necessity  of 
there  being  a  present  intention  to  let  before  an 
application  under  section  13,  sub-section  (ii.), 
could  properly  be  made,  explained.    lb. 

On  an  application  by  a  tenant  for  life  of  a 
building  which  was  let  out  for  offices  that 
capital  money  might  be  applied  in  concreting 
and  re-flooring  the  basement  of  the  building, 
which  was  affected  with  dry  rot,  the  Coort 
sanctioned  the  application,  notwithstanding 
that  the  rooms  were  all  let,  on  the  ground  that 
the  proposed  concreting  and  re-flooring  was  an 
alteration  which  was  necessary  to  xnake  the 
building  habitable,  and  was  one  which  a  reason- 
able and  prudent  owner  would  make  if  he  were 
absolutely  entitled  to  the  property.    Jb, 

Lease  by  Tenant  for  Life — Power  of  Leadng 
— ^Bona  Fide  Exorcise  of  Power— Determinatioa 
of  Tenancy  for  Life.]~A  widow,  being  nnder  the 
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Settled  Land  Acts  tenant  for  life  daring  her 
widowhood  of  settled  estate,  on  the  eve  of  her 
second  marriage  intended  to  grant  a  twenty- 
one  years'  lease  of  the  settled  estate  to  her 
intended  husband : — Beld,  that  the  granting  of 
fludi  lease  most  be  restrained,  as  not  being  a 
hanafide  exercise  of  the  powers  of  a  tenant  for 
life.    Middlemat  v.  Stevens,  320. 

Bale  of  Timber  by  Court  —  ConTertion.]— 
Where  timber  growing  on  settled  land  has 
been  rightfully  felled  and  sold  under  an  order 
of  the  Court  it  becomes  personal  estate,  and 
all  the  consequences  of  conversion  must  follow ; 
and  there  is  no  equity  for  re-conversion  as 
between  the  heir-at-law  and  the  legal  per- 
sonal representative  of  the  tenant  in  fee  in 
remainder.  Field  v.  Brown  (27  Beav.  90)  not 
followed.    Hartley  v.  Pen4arve$f  745. 

Street  Improvementf— Expeniaf  of  Sewering 
and  Paving— Charge  upon  Premises — ^Disoharge 
of  Inoumbranee.]  —  A  tenant  for  life  who  has 
been  required  by  an  urban  authority  under 
section  160  of  the  Public  Health  Act,  1875,  as 
owner  of  premises  forming  part  of  the  settled 
land,  to  pay  certain  expenses  for  making  up 
streets  fronting,  adjoining,  or  abutting  thereon, 
and  has  done  so  with  a  view  of  keeping  the 
charge  constituted  by  section  257  of  that  Act 
alive  for  his  own  benefit,  is  entitled  under  sec- 
tion 11  of  the  Settled  Land  Act,  1890,  to  raise 
the  money  necessary  for  discharging  such 
incumbrance  and  the  costs  thereof  by  mortgage 
of  the  settled  land  or  any  part  thereof.  Smith't 
Settled  Ettatee,  In  re,  273. 

SETTIJSMENT. 
Constmetion — Provisicn  for  *<  all  and  every 
the  child  and  children  or  grandchild"  of  a 
Named  Person  Living  at  the  Death  of  the  Sur- 
vivor of  Husband  and  Wife— Bight  of  Grand- 
ehildren  to  Take  in  Competition  with  Children.] 
— Under  a  trust  for  '*  all  and  every  the  child  and 
children  or  grandchild''  of  a  named  person, 
where  there  is  no  context  requiring  the  word 
"  or  **  to  be  read  "  and,'*  a  grandchild  (whether 
his  parent  be  living  or  dead)  cannot  take  in 
competition  with  a  child  of  the  named  person, 
if  there  be  one  of  that  class  living  at  the  period 
of  distribution.  Coley,  In  re  ;  6i$9on  v.  Gibson, 
153. 

Covenant  to  Settle  After-Acquired  Property- 
Separate  Legacies  each  below  Limited  Amount, 
but  together  above  it— Aggregation— Deduction 
of  Legacy  Duty.]- By  a  marriage  settlement 
the  wife  covenanted  that  if  at  any  time  during 
the  continuance  of  the  marriage  she  should  "  at 
one  and  the  same  time  and  from  one  and  the 
same  source"  become  entitled  to  any  real  or 
personal  property  of  the  value  of  600Z.  and 
upwards,  she  would  cause  the  same  to  be 
settled.  Under  two  successive  codicils  to  a  will 
of  a  testatrix  the  wife  became  entitled  to  two 
legacies,  each  for  the  sum  of  500Z.,  one  payable 
Vol.  70.~Ohanc. 


out  of  the  general  estate  of  the  testatrix  and 
the  other  out  of  the  proceeds  of  certain  lands 
directed  by  the  testatrix  to  be  sold.  The 
legacies  were  subject  to  duty  at  the  rate  of  10 
per  cent.,  reducing  them  to  450^.  each : — Held, 
that  the  legacies,  so  far  as  the  beneficial  receipt 
by  the  legatee  was  concerned,  were  reduced  to 
450^.  each,  and  were  therefore  separately  not 
bound  by  the  covenant,  but  that  the  legatee, 
having  become  entitled  to  them  "  at  one  and  the 
same  time**— namely,  the  death  of  the  testa- 
trix ;  and  **  firom  one  and  the  same  source " — 
namely,  the  testatrix — ^the  legacies  must  be 
aggregated,  and  were  together  bound  by  the 
covenant.  Soott- Chad's  Settlement^  In  re; 
Soott-Chad  v.  Pares,  426. 

Marriage— Assignment  of  Wife's  Property 
and  Fortune,  *<  present  and  expectant  or  future  " 
— Gift  firom  Husband  to  Wife  —  Intention  of 
Parties.]— By  the  settlement  made  previously 
to  her  marriage  the  defendant's  wife  conveyed 
and  assigned  to  the  trustee  thereof  <*all  and 
singular"  her  "property  and  fortune  whatso- 
ever both  present  and  expectant  or  future  vested 
or  contingent."  upon  trust,  after  the  solemnisa- 
tion of  the  marriage,  for  herself  for  life,  and 
after  her  death  upon  trusts  in  &tvour  of  the 
children  of  the  marriage.  During  the  coverture 
the  defendant  gave  his  wife  a  sum  of  2802. : — 
-SJ?W,  adopting  the  ground  of  Malins,  V.U.'s 
decision  in  IHcHnson  v.  DiUwyn  (39  L.  J.  Ch. 
266;  L.  B.  8  £q.  646),  that  the  assignment 
could  not  have  been  intended  to  apply  to  such 
a  gift  from  the  husband  to  the  wife,  and  that 
therefore  the  sum  of  2802.  was  not  bound  by  the 
settlement.     Coles  y.  Coles,  324. 

Xarriage  —  Bectification  —  Mistake  -^  Parol 
Evidence  —  Appointment  —  Hon -execution  of* 
Power— Statute  of  Frauds.]— The  Statute  of 
Frauds  is  not  a  valid  defence  to  an  action  for 
the  rectification  of  a  marriage  settlement  where 
there  is  satis&ctory  parol  e^dence  of  a  mistsJce 
made  in  drawing  up  the  settlement,  and  of  an 
intention  to  include  a  fund  over  which  the 
husband  had  a  power  of  appointment.  Such 
an  action  is  not  one  seeking  "to  charge  any 
person  upon  any  agreement  made  upon  con- 
sideration of  marriage  "  within  section  4  of  the 
statute.  The  settlement,  being  under  seal,  will, 
when  rectified,  operate  as  a  valid  exercise  of 
the  power  of  appointment  over  the  fund. 
Johnson  V.  Bragge,  41. 

Post-nuptial- Wife's  Property— Becital  of 
Ante-nuptial  Agreement  to  Settle — Statute  of 
Frauds  —  Estoppel  —  Husband*!  Trustee  in 
Bankruptcy.]— A  parol  agreement  before  mar- 
riage to  settle  the  wife's  property  cannot  support 
a  voluntary  settlement  made  after  marriage. 
A  recital  in  such  a  settlement  of  the  previous 
agreement  is  not  a  sufficient  memorandum 
within  section  4  of  the  Statute  of  Frauds, 
though  it  will  bind  by  estoppel  the  parties  to 
the  settlement  and  volunteers  claiming  under 
them.  Holland,  In  re  ;  Qregg  v.  Holland^  620. 
3? 
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The  rale  that  a  trustee  in  bankraptcy  stands 
in  the  bankznpt's  shoes  does  not  apply  to  cases 
under  settlements  which  come  under  section  47 
of  the  Bankraptcy  Act,  1883,  or  the  statute  of 
13  Eliz.  c.  5,  or  to  cases  of  fraud.    Ih» 

A  post-nuptial  settlement  made  by  a  husband 
in  1873  of  his  wife's  property  may  be  void 
under  13  Eliz.  c.  6,  as  being  in  fraud  of  creditors. 
PeaTMon,  In  re;  Stephens,  ew  parte  (3  Ch.  D. 
807),  followed.    Ih, 

Power  of  Jointuring  —  Construction — Ap- 
pointment of  Jointure  on  First  Marriage  — 
BiYoroe— Appointment  to  Second  Wife— Public 
Policy.] — By  a  re-settlement  of  family  estates  a 
tenant  for  life  was  empowered  *'  at  any  time  or 
times  either  before  or  after  his  marriage  with 
any  woman  by  any  deed  or  deeds  ....  to 
appoint  to  any  woman  whom  he  may  so  marry 
for  her  life  or  for  any  less  period  any  yearly 
rentcharge  or  rentcharges  by  way  of  jointure," 
not  exceeding  in  the  events  which  happened 
the  yearly  sum  of  2,500Z.,  and  it  was  declared 
that  the  power  of  jointuring  might  be  exer- 
cised as  often  as  he  should  many.  The  tenant 
for  life  under  this  power  appointed  a  yearly 
sum  of  2,6002.  to  a  lady  whom  he  married  in 
1869.  She  obtained  a  divorce  from  him  in 
1883,  and  he  married  a  second  wife  in  1888» 
and  purported  to  appoint  to  her  under  the  same 
power  a  yearly  sum  of  2,5002.  On  the  death  of 
the  tenant  for  life  the  validity  of  the  jointure 
to  the  second  wife  was  disputed : — Held,  that 
the  appointment  of  the  second  jointure  was 
authorised  by  the  power  in  the  re-settlement, 
and  that  that  power  was  not  invalid  as  being 
against  public  policy,  notwithstanding  that  it 
enabled  the  tenant  for  life  to  appoint  a  jointure 
after  a  dissolution  by  divorce  of  his  first  mar- 
riage. Cartwright  v.  Ca/rtmright  (22  L.  J.  Ch. 
841 ;  3  De  G.  M.  &  G.  982)  distinguished. 
Marlborough  (Dowager  Duohesi)  v.  Marlborovgh 
iDuke),  (O.A.)  244. 

Trust  Fund— Tenant  for  Life— Bemaindermen 
— Mortgage— Arrears  of  Interest — Sale— Defi- 
cient Security— Interest  and  Capital- Appor- 
tionment.]— Trust  funds  vested  in  the  trastees 
of  a  marriage  settlement  included  a  mortgage 
of  leasehold  property.  The  mortgas:e  interest 
fell  much  into  arrear,  and  finally  the  security 
was  sold  at  a  considerable  loss: — Held,  that 
the  amount  recovered  must  be  apportioned  be- 
tween capital  and  income,  represented  by  the 
remaindermen  and  the  tenant  for  life,  in  pro- 
portion to  the  amounts  due  at  the  date  when  it 
was  recovered  in  respect  of  arrears  of  interest 
and  in  respect  of  principal ;  as  between  succes- 
sive tenants  for  life,  the  amount  attributed  to 
interest  being  apportioned  in  proportion  to  the 
arrears  due  to  them  respectively.  8o  held,  fol- 
lowing Moore,  In  re  (64  L.  J.  Oh.  432),  and  Lyon 
y.  MitcheU  (34:  L.  J.  N.C.  136;  W.  N.  (1899) 
27).    Alston,  In  re;  AUton  v.  Houston,  869. 


SOLICITOR. 

Bill  of  Costs— Taxation  by  Cestui  quo  Trust 
—Twelve  Months  after  Payment]- The  dis- 
cretion given  to  the  Oourt  by  section  39  of  the 
Solicitors  Act,  1843,  to  order  taxation  at  the 
instance  of  a  cestui  que  trttst  of  a  bill  of  costs 
which  has  been  paid  by  a  trustee  is  limited  by 
the  proviso  in  section  41  that  the  f^plicatioa 
must  be  made  within  twelve  months  i^ter  pay- 
ment. Donmes,  In  re  (13  L.  J.  Oh.  159; 
6  Beav.  426).  followed.  Wellbome,  In  re, 
(O.A.)  172. 

Costs — Common-law  lien— Inliuit  Clients- 
Compromise  of  Action.]— The  effect  of  the  sanc- 
tion of  the  Oourt  on  behalf  of  infants  to  a  com- 
promise of  an  action  is,  asregards  their  solicitor's 
lien  for  the  costs  of  the  action,  only  to  place 
the  infants  in  the  same  position  as  parties  sH 
juris,  and  the  sanction  does  not  in  itself  pre- 
judice the  lien.  Wright^s  Trtists,  In  re  ;  Wright 
v.  Sanderson,  (O.A.)  119. 

Payment  of  Money  out  of  Court — Sanction  of 
Compromise  by  Court  on  Behalf  of  Inliuits.]- In 
an  action  brought  by  infant  eeshds  gue  trust 
against  trustees  in  respect  of  alleged  breaches 
of  trast,  a  compromise  was  arrived  at  and  sanc- 
tioned by  the  Court  on  behalf  of  the  infants, 
and  an  order  was  made  in  pursuance  thereof 
directing  certain  of  the  trast  funds  which  had 
been  brought  into  Oourt  to  be  paid  out  to  new 
trustees.  The  defaulting  trustee  was  ordered  to 
pay  to  the  next  friend  of  the  infants  their  party 
and  party  costs,  and  the  difference  between 
those  costs  and  the  solicitor  and  client  costs 
was  ordered  to  be  raised  by  the  new  trustees 
out  the  trust  funds  and  paid  to  the  next 
friend.  There  was  no  mention  in  the  order  of 
the  right  to  costs  of  the  solicitor  who  had  acted 
for  the  infants : — Held,  that  there  was  notidng 
in  the  order  to  interfere  with  the  solicitor's 
common-law  lien  for  his  costs.    Ih. 

Profit-Costs.]— See  Mortgage. 

Taxation— LeiBor  and  Lessee.] — See  Oosrs. 

Undertaking  to  Bnter  Appearance.]  —  See 
Pbactiob. 


SFECrFIC  FEBPOBMANCE. 

Tenancy  Less  than  firom  Tear  to  Tear.]— 
Specific  performance  of  an  agreement  for  a 
tenancy  shorter  than  a  tenancy  from  year 
to  year  will  be  granted  in  a  proper  case.  Ctay- 
ion  V.  lUingreorth  (10  Hare,  461)  distinguished. 
Be  Brassac  v.  Martyn  (11 W.  R.  1020)  approved. 
Lever  v.  Kqffler^  396. 

Bankruptcy— Disclaimer  of  Leaseholds.]— See 
Bankbuptot. 


Beversionary      Interest  —  Apportionment—         Lease— Agreement     for.]— See    Laxdlobd 
Tenant  for  Life.]— See  Bstatb.  and  Tenant. 
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XifdMOription  —Verbal  Beotiileatloii--  I^jui- 
tiee.] — See  Vendor  and  Pubchasbb. 

STATUTE. 

Statutory  Semedy  —  Xarket  —  Statutory 
Segulation—  Bisturbanoe— Common  Law  Aetion 
— Ixgunetion.] — Where  an  ancient  market  is 
regulated  by  an  Act  of  Parliament,  an  action 
at  law  will  lie  for  disturbance  of  the  market, 
notwithstanding  provisions  giving  a  summary 
remedy  before  a  special  tribunal.  Stevens^. 
Chomny  571. 

But  the  remedy  formerly  administered  by 
the  Court  of  Chancery  by  injunction  was  more 
extensive  than  any  common  law  remedy,  and 
may  be  invoked  to  prevent  an  invasion  of  pro- 
prietary rights,  whether  newly  created  or 
merely  confirmed  by  statute,  unless  the  statute 
expressly  or  by  a  necessary  implication  excludes 
that  remedy,  and  the  Court  will  not  infer  this 
intention  from  a  provision  for  the  purpose  of 
protecting  the  right.     Tb^ 

Contraet  —  Statutory  Confirmation.]  —  See 
Contract. 

f 

TBADE. 

Label — Colourable  Imitation— Calculated  to 
DoooiTe—Eyideneo— Question  for  the  Court.] — 
Where  an  action  is  brought  to  restrain  a  colour- 
able imitation  of  the  make-up  of  goods,  it  must 
be  proved  beyond  question  that  the  goods  are 
so  got  up  as  to  be  calculated  to  deceive.  No 
general  rule  can  be  laid  down,  and  each  case 
must  be  judged  by  its  own  circumstances. 
Paytan  v.  Snelling,  Lampard  3f  Co,,  (H.L.)  644. 

Whether  a  customer  would  be  likely  to  be 
deceived  is  not  a  proper  question  to  put  to  a 
witness,  for  it  is  for  the  Court  (and  not  for  the 
witness)  to  decide,  after  inspection  of  the 
exhibits  and  paying  regard  to  the  evidence, 
whether  a  customer  would  be  likely  to  be  de- 
ceived by  the  make-up  of  goods.  It  is  not 
sufiScient  to  shew  that  by  a  trick  or  device  a 
retail  trader  might  be  able  to  pass  off  the  goods 
of  one  for  those  of  another,    lb, 

Varna — Similarity— Fraud— Form  of  Iig'unc- 
tion— Order  to  Change  Name  of  Company.]— It 
appearing  that  the  words  "Panhard  et  Levassor,'* 
or  "Panhard,''  in  connection  with  the  manu- 
facture and  sale  of  motors  and  motor-cars 
designated  the  goods  of  the  plaintiffs,  and  that 
the  individaal  defendants  had  subscribed  the 
memorandum  of  association,  and  had  caused 
the  defendant  company,  in  which  they  were  the 
only  shareholders  and  directors,  to  be  registered 
with  a  view  to  annex  the  benefit  of  the  trade 
and  name  of  the  plaintiff  company,  Thb  Court 
granted  the  following  injunctions — first,  An 
injunction  to  restrain  the  defendants  and  their 


agents  or  servants  from  using  the  names  of 
Panhard  and  Levassor,  or  either  of  them,  or 
any  title  or  description  including  those  names, 
or  eitiier  of  them,  or  otherwise  colourably 
resembling  the  names  of  the  plaintiffs  in  con> 
nection  with  the  manufacture,  use  or  sale  of,  or 
other  dealing  in,  motor-cars  or  parts  thereof ; 
secondly,  an  injunction  to  restrain  the  seven 
defendant  signatories  from  allowing  the  defen- 
dant company  to  remain  registered  under  its 
present  title,  or  any  such  title  or  description 
as  aforesaid.  Panhard  et  LevoMor  {SoeUU 
Anonyms  Aneiens  EtabUsMments)  v.  Panhard 
2jeva$8or  Motor  Co,,  Zim.,  738. 

Passingoir  Goods— Trial— View.]— See  Pbac- 

TICB. 

TBADE  MABK. 
Boublo  Begiitration— Time  for  Disclaimer.  ]— 
When  a  disclaimer  is  required  under  the 
Patents,  Designs,  and  Trade  Marks  Act,  188^- 
1888,  it  must  be  made  in  the  application  for 
registration,  and  cannot  be  made  afterwards. 
Player  4*  Sons*  Trade  Mark,  In  re,  369. 

When  a  trade  mark  has  been  registered  with 
words  the  exclusive  use  of  which  is  not  claimed, 
and  which  are  not  essential  to  the  trade  mark, 
a  second  registration  of  the  same  mark  will  not 
be  allowed  with  different  words  and  other  non- 
essential particulars,    lb. 

*  *  Invented  word  "  —  Misspelling.  ]— A  word 
such  as  "  Uneeda,"  which  merely  consists  of  a 
misspelling  of  three  common  words  pat  into 
one,  is  not  "an  invented  word"  within  sec- 
tion 64  (d)  of  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  as  amended  by  the  Act  of 
1888.  JVational  BUeuit  Co.'s  ApplicatUn,  In 
r<?,  318. 

**  Words  having  no  reference  to  quality. ''] — 
If  suoh  a  word  or  phrase  suggests  that  the 
purchaser  of  goods  will  find  them  comforting 
or  advantageous,  it  cannot  be  registered  under 
sub-section  {e)  of  that  section  as  "  having  no 
reference  to  the  character  or  quality  of  the 
goods."    lb. 


TBUST  AND  TBUSTBB. 
Appointmflnt  of  New  Trustee— Validity- 
Trustee  Benudning  Abroad  for  More  than  Twelve 
Months— Short  Visit  to  England  during  that 
Poriod.]— Where  a  trostee  who  went  abroad 
in  April,  1899,  paid  a  visit  to  England  in 
November,  1899,  for  about  a  week,  during 
which  visit  he  attended  to  the  trust  matters, 
and  his  oo-trustee  in  June,  1900,  purported  to 
appoint  a  new  trustee  in  his  place  under  the 
power  contained  in  section  10  of  the  Trustee 
Act,  1893.  it  was  held  that  the  original  trostee 
had  not  remained  *'  out  of  the  United  Kingdom 
8p2 
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for  more  that  twelve  moDths,"  and  that  con- 
sequently the  appointment  of  the  new  trustee 
was  invalid.  Walier,  In  re  ;  Summers  v.  Barrow, 
229. 

Appointment  of  Jndieial  Tnutae— Penon  not 
Vamed  in  Snmmoni  —  JoiiidioUon.]  —  On  an 
application  to  appoint  a  named  person  or  the 
official  solicitor  as  judicial  trustee,  if  the  Court 
IB  not  satisfied  of  the  fitness  of  the  named 
person  there  is  jurisdiction  to  appoint  a  third 
person  suirgested  by  the  retiring  judicial 
trustee.    Dm^lat  v.  Bolam,  (C.A.)  1. 

Breaeh  of  Tnut— Loan  by  Tmstee  to  Him- 
self—Sealisation  of  Becuri^ — Loss  —  Appor- 
tionment.]— Where  a  trustee  has  sold  Consols 
and  invested  the  proceeds,  in  breach  of  trust, 
upon  an  improper  security,  the  amount  of 
wUch  when  resdised  is  insufficient  to  replace 
the  capital  and  pay  the  arrean  of  interest*  the 
tenant  for  life  (or  his  estate)  must,  upon  an 
apportionment  of  the  sum  realised  between 
capital  and  income,  bring  into  account  all  sums 
received  by  Um  in  respect  of  income  on  the 
improper  investment  beyond  what  he  would 
have  received  as  dividend  on  the  Consols. 
BWd,  In  re;  Evans,  In  re;  Bodd  v.  Evans, 
514. 

Compromise— Distribution  of  Fnnd  amongst 
Bondholders— Absent  Parties — Vo  Limit  of  Time 
Originally  Vized— Applioation  to  Limit  a  Time 
within  whioh  Absent  Parties  must  oome  in.]— 
In  a  bondholders*  action  to  admiaister  a  trust 
fund,  the  Court  in  1894  sanctioned  a  scheme  of 
compromise  binding  upon  absent  parties  under 
Order  XVI.  rule  9a,  whereby  a  sum  of  money 
was  appropriated  for  distribution  in  respect  of 
Al,d83  outstanding  bonds  when  and  so  soon  as 
the  holders  thereof  should  be  ascertained,  at 
the  rate  of  21.  }0s.  per  bond.  The  bonds  were 
issued  by  a  railway  company  and  were  to  bearer. 
The  holders  of  all  but  1,700  of  the  outstanding 
bonds  had  been  ascertained,  and  had  come  in 
under  the  schema  After  the  lapse  of  six  years, 
the  railway  company  applied  for  an  order 
limiting  a  short  time  within  which  the  holders 
must  come  in  or  be  deemed  to  have  elected  not 
to  take  the  benefit  of  the  scheme : — ffeld,  by 
RlGBT,  L.J.,  and  Stiblinq,  L.J.  {dissentiente 
Vauqhan  Williams,  L.J.),  that  it  would  be 
wrong  to  introduce  a  time  limit  into  the  scheme 
to  the  disadvantage  of  the  unasoertained  bond- 
holders, and  that  no  order  ought  to  be  made. 
Held,  by  Vaughan  Williams,  LJ.,  that  a 
reasonable  time-limit  ought  to  be  read  into  the 
scheme  and  a  proper  order  now  made  on  that 
footing.     CoUifigham  ▼.  Sloper,  (O.A.)  361. 

Power  of  Sale— Leasehold  Property— Bale  in 
Lots — Assurance — Underleases  to  Purchasers- 
Duty  of  Trustees.]— Trustees,  who  are  assignees 
of  leasehold  property  held  under  one  lease, 
cannot,  in  exercise  of  an  ordinary  power  of 


sale»  carry  out  a  sale  of  such  property  in  lots 
by  retaining  in  themselves  the  original  term 
and  granti^  underleases  for  the  whole  term 
lees  one  day  to  the  purchasers  of  the  respective 
lots  at  apportioned  rents,  for  by  adopting  sndi 
a  method  of  assurance  the  trustees  do  not  per- 
form their  duty. and  get  rid  of  their  liability 
by  privity  of  estate  to  the  lessor.  Walker  and 
Oakskott's  Contract,  In  re,  666. 

Shares  in  Company  —  Seconstruetion  —  Bk- 
change  for  Shares  in  Hew  Company— Sanetiea 
of  Court— JuzisdietioB  — Compromise.]— As  a 

role  the  Court  has  no  jurisdiction  to  give  its 
sanction  to  the  performance  by  trustees  of  acts 
with  reference  to  the  trust  estate  which  are 
not  authorised  by  the  terms  of  the  instrument 
creating  the  trust ;  but  where  peculiar  circum- 
stances have  arisen  not  expressly  provided  for 
by  the  trust  instrument,  and  not  anticipated  by 
its  author,  the  Court,  in  the  emeigency  that  has 
arisen,  has  jurisdiction,  for  the  benefit  of  the 
estate,  to  sanction  acts  by  the  trustees  which 
in  ordinary  circumstances  they  would  have  no 
power  to  do.  Nenfs  Settlement,  In  re  ;  Lam^ham 
y.  Langham,  Leaoers,  In  re  ;  Leavers  v.  BaU. 
MorUy,  In  re  ;  Eraser  v.  Lea/oers,  (C.A.)  710. 

Shares  in  a  limited  company  were  held 
by  trustees,  and  circumstances  arose  which 
niade  it  desirable  in  the  interests  of  all  the 
shareholders  to  reconstitute  the  company  and 
substitute  for  its  shares  shares  in  a  new  com- 
pany to  be  formed  to  take  over  its  business. 
The  trustees  had  no  express  power  to  enter 
into  the  reconstruction  agreement  and  exchange 
their  shares  for  those  in  the  new  company: — 
Bold,  that  the  Court  had  j  nrisdic  tion  to  allow  the 
trustees  to  enter  into  the  reconstruction  agree- 
ment. Cranskay,  In  re;  Dennis  v.  Cramskay 
(60  L.  T.  367),  and  Morrison,  In  re  ;  Morrisonr. 
Morrison  (70  L.  J.  Ch. 399;  [1901]  1  Ch.  701),di8- 
tinguished.    lb, 

Solioitor—Votioe— Prior  Equitable  Interest.] 
— ^Where  one  of  two  trustees  is  a  solicitor,  the 
lay  trustee  on  a  transfer  of  property  to  the 
two  will  not  be  affected  with  notice  of  a  prior 
equitable  interest  known  to  the  solicitor  trus- 
tee by  reason  of  a  previous  independent  tzans- 
aotion,  and  fraudulently  concealed  by  him,  if 
such  i>rior  interest  would  not  have  been  dis- 
closed if  an  independent  solicitor  had  been 
employed  on  behalf  of  the  trustees  and  had 
made  reasonable  enquiries  and  inspections. 
Taylor  v.  London  and  County  Banking  Oo,; 
London  and  County  Banking  Co,  v.  Nuton, 
(O.A.)  477. 

Appropriation    of    Speeifle    Assets.]  —  See 

EXBOUTOB  AND  ADMIKISTBATOB. 


Attaehment— Xoney  in  Possession  or  uader 
Control  of  Trustee.]— See  Attaghxsnt. 
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Improper  Investment— Power  to  Bealise.]— 
See  Vendob  and  Pdbchaser. 

Priority— Hotiee  to  Tmsteet.]— See  Mobt- 

GAGE. 

Beeret  Tnut]— See    Chabity;    Exboutob 

AND  ADMINISTBATOB. 

Vn&soertained   Person! —Sepretentation   by 
Tmsteo.]— See  Will. 


TJKCOKSCIOKABLE    BABGAIN. 

Expeetant  Heir — Seversion — Bale  at  Under- 
value—*»  ITnfair  dealing."]— The  plaintiff,  who 
was  thirty  years  of  age,  sold  1,0002.  part  of  a 
reversion  expectant  on  the  death  of  his  mother, 
then  aged  seventy-two,  to  the  defendant  for 
300/.,  with  a  condition  that  the  plaintiff  might 
re-pnrchase  the  same  for  600/.  within  two 
month?.  The  market  value  of  the  reversion  at 
the  time  of  the  sale  was  abont  675/.  The 
plaintiff  had  no  independent  advice,  and  there 
was  evidence  that  the  defendant  induced  the 
plaintiff  to  conceal  from  the  trustees  of  the 
settlement  and  their  solicitors  the  fact  that  he 
was  selling  or  raising  money  on  his  reversion : — 
Heldf  that,  independently  of  undervalue,  there 
was  evidence  of  unfair  dealing  which  took  the 
case  out  of  the  Sales  of  Reversions  Act,  1867 ; 
that  the  plaintiff  was  in  the  position  of  an 
expectant  heir ;  and  that  the  transaction  must 
be  set  aside  as  an  unconscionable  bargain. 
BrenchUy  v.  Higffins,  (C.A.)  788. 

AyletforA  {Earl)  v.  MmU  (42  L.  J.  Ch.  546  ; 
L.  B.  8  Ch.  484)  foUowed.    lb, 

Quare,  how  far  undervalue  alone  may  amount 
to  evidence  of  unfair  dealing  so  as  to  take  a 
case  out  of  the  Sales  of  Reversions  Act,  1867.  lb. 


VENDOB  AND  FUBCHASEB. 

Conditionf— Power  to  Soioind— '^Hotwith- 
■tanding  intermediate  litigation  "—Votlee  to 
Beicind  Pending  Proeeedingi — Costs.]— Con- 
ditions of  sale  which  give  a  vendor  power  to 
rescind  the  contract  *«]£  the  purchaser  shall 
insist  on  any  requisition  or  objection  which  the 
vendor  shall  be  unable  or  unwilling  to  remove 
or  comply  wiUi  .  .  .  notwithstanding  any  at- 
tempt to  remove  the  same  or  that  there  shall 
have  been  any  intermediate  or  pending  negotia- 
tion proceediog  or  litigation  " ;  and  provided 
that  he  shall  thereupon  return  to  the  purchaser 
his  deposit,  '*  but  without  any  interest  costs  of 
investigating  the  title,  or  other  compensation 
or  payment  whatsoever,"  do  not  protect  the 
vendor  from  the  payment  of  costs  of  litigation; 
and  if  the  vendor  allows  a  summons,  under  the 
Veudor  and  Purchaser  Act,  1874,  to  be  pro- 
ceeded with  until  the  hearing  and  then  gives 
notice  to  rescind,  he  will  be  ordered  to  pay  the 
costs.  Spindler  and  Mewi^i  Contract,  In  re,  420. 


— ^Defset  in  Title— Condition  for  Compensation 
for  Hisdeseription.]— A  condition  of  sale  for 
compensation,  "  if  any  error  or  misstatement 
shall  appear  to  have  been  made  in  the  particu- 
lars of  sale  or  these  conditions,"  does  not  apply 
to  a  defect  in  titla  Jtiehett  In  re  (27  S.  J. 
«313),  followed.    Bebenham  v.  Sawbridffe,  625. 

— Sale  by  Court— ICistake — Absence  of  Fraud 
— Soioissioa.] — ^On  a  sale  by  the  Court  a  con- 
dition provided  for  compensation  for  "any 
error  or  misstatement"  in  the  particulars  or 
conditions.  After  conveyance  it  was  dis- 
covered that  the  vendor  had  had  no  title  to  a 
portion  of  the  property.  All  parties  had  acted 
bo9ui  fide,  with  reasonable  ground  for  believing 
(subject  to  a  possible  doubt  in  the  vendorfs 
mind)  that  the  title  was  a  good  one : — Held, 
that  the  purchaser  could  obtain  neither  compen- 
sation under  the  condition,  nor  rescission  on 
the  ground  of  common  mistake.    lb. 

Implied  Covenants  for  Title  —  Beneficial 
Owner— CKmmI  Bight  to  Convey— Undisclosed 
Easement— Breaeh  of  Covenant]— Where  a 
breach  of  a  covenant  for  good  right  to  convey, 
implied  by  virtue  of  a  conveyance  by  the 
grantor  as  beneficial  owner,  is  occasioned  by 
the  existence  of  a  right  of  way  over  the  pro- 
perty conveyed,  such  a  breach  is  not  a  con- 
tinuing breach,  but  occurs  and  is  complete 
upon  the  execution  of  the  deed  of  conveyance 
in  which  the  covenant  is  implied.  Turner  v. 
Moon,  822. 

— Statute  of  Limitationf .]— From  the  moment 
of  the  delivery  of  the  deed  of  conveyance  the 
Statute  of  Limitations  in  respect  of  the  breach 
commences  to  run.    lb. 

— Measure  of  Damages.]— The  measure  of 
damages  for  such  a  breach  is  the  difference  be- 
tween the  value  of  the  property  as  purported 
to  be  conveyed  and  that  which  the  grantor  had 
power  to  convey.  Spoor  v.  Oreen  (43  L.  J.  Ex. 
57 ;  L.  R.  9  Ex.  99)  followed.    lb. 

Implied  Warranty  —  Easement  —  Light  — 
Bewiy  Ereeted  Buildings.]— Upon  the  sale  of 
land  with  newly  erected  buildings  having 
windows  overlooking  an  open  space,  there  is  no 
implied  warranty  that  the  vendor  has  not  been 
a  party  to  anything  whereby  the  easement  of 
light  over  the  open  space  cannot  be  acquired 
upon  the  effluxion  of  the  statutory  period  from 
the  time  when  the  houses  were  first  erected. 
Greenhdlgh  v.  Brindley,  740. 

Leaseholds  Subject  to  Onerous  and  Vnnsnal 
Covonaats- Private  Contract— Stipulation  that 
**  tho  vendor's  title  is  accepted  by  the  pnr- 
ehasers" — ^Duty  of  Vendor  as  to  Biselosore — 
Ol^eetion  to  Title— Betum  of  Deposit.]— On  a 
sale  of  leasehold  property,  whether  by  private 
contract  or  public  auction,  it  is  the  duty  of  the 
vendor  to  disclose  the  existence  of  onerous  and 
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annsoal  covenants  contained  in  the  lease  under 
which  the  property  is  held,  or  at  leut  to  aftord 
the  purchaser  an  opportunity  of  inspecting  the 
lease  prior  to  the  signing  of  the  contract. 
Where  the  vendor  has  fiedled  in  his  duty  in  this 
respect  a  stipulation  in  the  contract  that  '*  the 
vendor's  title  is  accepted  by  the  purchasers  " 
will  not  preclude  the  purchasers  from  insisting 
that  a  good  title  has  not  been  shewn  and  ob- 
taining a  return  of  their  deposit,  inasmuch  as 
they  have  a  right,  when  such  a  condition  is 
inserted,  to  assume  that  the  vendor  has  dis- 
closed what  it  was  his  duty  to  disclose,  and  the 
condition  must  be  read  as  precluding  objection 
upon  that  footing.  Principle  of  J&nMiu  v. 
Bilsi  (6  Yes.  646)  applied.  Hwrgreavei  and 
Thompson's  Contract,  In  re  (66  L.  J.  Oh.  199 ; 
32  Oh.  D.  454),  followed.  JSaMeke  and 
lApskPs  Oontraet,  In  re,  811. 

XisdeseriptioB  in  Partieulan— Verbal  Becti- 
fleatUm  by  Auctioneer— Statement  not  Heard 
by  Purohaser  —  Speoiflc  Performanoe  —  Com- 
penMtien^Iigustlce  to  Vendor.]— The  Court 
will  not  enforce  specific  performance  of  a  con- 
tract for  sale  where,  owing  to  a  mistake  on  the 
part  of  the  defendant,  injustice  would  be  done 
to  him  by  a  decree  for  that  purpose.  Hare  amd 
0'More*s  Contract,  In  re,  46. 

Accordingly,  where  in  a  purchaser's  action 
for  specific  performance,  with  compensation  for 
a  material  misdescription  in  the  partioulaxs  of 
sale,  it  appeared  that  the  auctioneer  had  before 
the  biddings  commenced  drawn  attention  to 
and  rectified  the  misdescription,  but  that  the 
purchaser  had  not  heard  his  statement,  the 
Court,  notwithstanding  a  condition  for  com- 
pensation in  that  behalf,  dismissed  the  aotion 
and  rescinded  the  contract.  Manser  v.  Back 
(6  Hare,  448)  applied.    lb, 

Mortgage — Construotive  Notice— Proper^  in 
OeoupatiLon  of  Weekly  Tenants— Xaquiry  of 
Tenants — Sents  Paid  to  Houio  Agent — Land-  ' 
lord's  Title.] — A  tenant's  occupation  of  pro- 
perty sold  or  mortgaged  is  notice  to  the  pur- 
chaser or  mortgagee  of  all  that  tenant's  ri^ts, 
but  not  of  his  lessor's  title  or  rights.  Actual 
knowledge,  however,  on  the  part  of  the  pur- 
chaser or  mortgagee  that  the  rents  are  paid  by 
the  tenants  to  some  person  whose  reoeipt  is 
inconsistent  with  the  title  of  the  vendor  or 
mortgagor,  is  notice  of  such  person's  rights. 
Hunt  V.  Luck,  30. 

The  mere  fact  that  the  rents  of  property  let 
to  weekly  or  yearly  tenants  are  known  to  be 
paid  to  a  house  agent  is  not  so  inconsistent 
with  an  apparently  good  paper  title  to  the  pro- 
perty in  the  vendor  or  mortgagor  as  to  put  the 
purchaser  or  mortgagee  on  enquiry,  or  fix  him 
with  notice  of  the  rights  of  the  person  for  whom 
the  agent  collects  the  rents.  Bailey  v.  JHckard- 
son  (9  Hare,  734)  and  Bamhart  v.  Greenskields 
(9    Moore  P.O.    18)   followed.     Mtmford    v. 


Stohwasser  (43  L.  J.  Ch.  694 ;  L.  B.  18  Eq.  656) 
not  followed.    lb. 

Mortgage  —  Payment  Off  *- BoeonTeyaiMO— 
Habendum  unto  and  to  the  ITse  of  Mortgagor 
«<in  foe"— No  Words  of  Limitatioa— Legal 
Estate  tot  Life.] — Upon  payment  off  by  the 
mortgagor  of  a  mortgage  debt  created  in  1896, 
the  property  which  had  constituted  the  secori^ 
for  the  debt  was  conveyed  by  the  mortgagees 
unto  the  mortgagor  *'  to  hold  the  same  unto  and 
to  the  use  of  "  the  mortgagor  **  in  fee  freed  and 
discharged"  from  the  mortgage  debt  seocued 
by,  and  all  claims  and  demands  under,  the 
mortgage  deed: — Held,  that  to  supply  the 
word  *'  simple  "  after  *'  fee  "  from  the  obrioiu 
intention  as  appearing  by  other  parts  of  the 
deed  of  reconveyance  would  not  be  a  com- 
pliance with  the  terms  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  s.  61 ;  that  in  the 
absence  of  the  words  *'  and  his  heiia,''  as  words 
of  limitation  in  the  habendum,  the  deed  conld 
not  operate  to  pass  the  legal  estate  in  fee- 
simple  ;  and  that  therefore  only  a  legal  estate 
for  life  passed  under  the  deed  to  the  mortgagor, 
leaving  the  legal  estate  in  remainder  outstand- 
ing in  the  mort^gagees.  JStheU  and  MUektll  ^ 
Bfaier's  Contract,  In  re,  498. 

Payment  of  Deposit— Lien— Beseiasioa.]— A 
purchaser  of  land,  upon  payment  of  a  deposit, 
acquires  an  equitable  lien  therefor  upon  the 
land,  and  that  lien  may  be  made  available 
against  a  transferee  (not  being  a  purchaser  for 
value  without  notice)  from  the  vendor,  as  well 
where  the  purchaser  puts  an  end  to  the 
contract  in  exercise  of  a  right  thereby  reserved 
to  him,  as  where  the  vendor  (or  his  trans- 
feree) is  in  default.     Whitbread  v.  Watt,  515. 

Title— laeumbnmoo—Szecutors — Gonv^yaiee 
to  Testamentary  Devisees— Charge  fer  Paymtat 
of  Mmeys  whioh  Sxoeutori  are  "  liable  to 
pay"— ITnknowiL  LUbiUtioi— SUtutoiy Adftr- 

tiwmenti.]— Where  executors  have  issued  sta- 
tutory advertisements  for  creditors  porsaant  to 
the  Law  of  Property  Amendment  Act,  1859, 
and  have  subsequently  conveyed  real  estate  to 
the  testamentary  devisees  of  their  testator, 
with  a  declaration,  in  accordance  with  sec- 
tion 8  of  the  Land  Transfer  Act»  1897,  that 
it  was  *'  subject  to  a  charge  for  the  payment  of 
any  money  which  the  personal  representatives 
of  the  testator  are  liable  to  pay,"  such  a  charge 
will  not  render  the  land  liable,  in  the  hands  of 
a  purchaser  from  the  devisees,  for  claims 
against  the  testator's  estate  which  were  nn- 
Imown  to  the  executors  at  the  date  when  the^ 
so  conveyed.  Cdry  and  Zott*s  Contract,  In  re, 
658. 

There  is  nothing  in  the  Land  Transfer  Act, 
1897,  which  creates  a  right  in  creditors  to 
follow  real  assets  in  the  hands  of  a  porchiser. 
lb. 
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Tnut«6  —  Improper  laTestment  —  Power  to 
Bealiie.]— In  the  oase  of  an  onauthorised  pur- 
chase of  land  hj  a  trostee,  a  good  title  can .  be 
made  bj  the  trustee  to  a  pnichaser  with  notice, 
provided  that  all  the  beneficiaries  are  not  com- 
petent and  desiroQS  to  take  the  land  in  specie. 
Patten  and  Edmonton  Unions  In  re  (62  L.  J. 
Ch.  787),  followed.    Pweer  v.  Banki,  700. 

Contract  to  give  Firtt  Befasal.]— See  GoK- 

TSACT. 

Leaseholds— Ezereise  of  Power  of  Bale.]— 
See  Tbttbt  and  Tbustee. 

Beseission— Assignment  of  Gontract^Xoney 
paid  by  Purchaser  to  Assignee.] — See  Con- 
tract. 

Speeiile  Performance  —  Trustee  in  Bank- 
mptcy.]^8e3  Bankbuptot. 


WATEB. 
Water  flhipply— Bate  of  Charge— "  Domes  tie 
purposes."]— See  Local  Govbbnmbnt. 

WATEBCOUBSE.— See  Easement. 

WAY, 

Pootbridge — ^Bight  of  Xember  of  Public  to 
Erect  Hew  Bridge  —  Trespass  —  Buisance  — 
Abatement.] — A  person  who  is  merely  entitled 
as  one  of  the  public  to  use  a  highway  has  no 
light  to  enter  on  the  plaintiff's  land  and  con- 
struct on  it  a  permanent  footbridge  because  an 
old  footbridge  forming  part  of  the  highway  has 
been  allowed  to  decay  and  dlBappear.  Such 
acts  amount  to  a  trespass,  and  do  not  fall  within 
the  doctrine  of  abating  a  nuisance.  Camj^helU 
Davyt  V.  Lhyd,  (O.A.)  714. 

Xetropelis— Statutory  Powers— Obstmotion 
— ^Bights  of  Adjoining  Owners.]— The  owner  of 
premises  abutting  on  a  highway  has,  as  a  private 
right,  a  right  of  access  to  the  highway,  and  any 
obstruction  which  interferes  with  the  exercise 
by  him  of  that  right  is  an  infringement  of  his 
private  right.  His  right,  however,  as  regards 
the  user  of  the  highway  itself  is  one  which  he 
enjoys  in  common  with  the  rest  of  the  public, 
and  is  not  a  private  right.  Att.-  Qen.  v.  Tltames 
Qmservatort  (1  H.  &  M.  1),  I/yon  v.  JFiih- 
monffert  Co.  (46  L.  J.  Ch.  68 ;  I  App.  Cas.  662), 
and  IHtz  v.  Hobson  (49  L.  J.  Ch.  321 ;  14  Ch.  D. 
542)  followed.  The  defendants,  a  public  autho- 
rity, in  the  exercUe  of  their  statutoiy  obliga- 
tion to  light  streets,  erected  a  lamp-post  on  a 
highway  in  a  place  which  it  was  proved  was 
most  convenient  for  the  public.  The  plaintiffs, 
the  owners  of  premises  abutting  on  the  high- 
way, complained  that  the  lamp-post  interfered 
with  the  carrying  on  by  them  of  their  business : 


— Held,  that  the  plaintiffs  had  no  right  to 
restrain  the  defendants  from  exercising  their 
statutory  authority  to  obstruct  the  highway  by 
the  erection  of  lamp-posts  where  they  thought 
it  necessary.  W.  If.  dunlin  4"  Oo,  v.  West- 
minster Bortrugh^  679. 

Grass  Space  between  Hedge  and  .Hetalled 
Bead — Margin — Presumption  of  Dedication  to 
Public] — There  is  no  irrebutable  presumption 
that  a  strip  of  land  left  between  a  metalled 
highway  and  the  fence  of  the  adjoining  pre- 
pay has  been  dedicated  to  public  use  as  part 
of  the  highway.  Belmore  (^Countess)  v.  Kent 
County  Chuncil,  601. 

The  fact  that  the  margin  of  such  a  strip  ad- 
joining the  metalled  road  has  occasionally  been 
walked  over  by  the  public  is  too  indefinite  a  use 
to  form  the  foundation  of  a  public  right  or  to 
establish  a  dedication  as  part  of  the  highway. 
Ih, 

Public  Pootway— Private  Carriage-way  along 
Same  line — ^Presumption  as  to  Extent  of 
Public  Bight  of  Tootway.]— Where  a  public 
right  of  footway  exists  across  land,  and  a  cer- 
tain amount  of  the  surface  of  land  lying  along 
the  course  of  the  public  footway  is  devoted  to 
traffic,  even  if  it  be  private  traffic,  the  presump- 
tion is  that  the  owner  of  the  soil  must  be  taken 
to  have  dedicated  to  the  public  so  much  of  the 
surface  as  he  has  in  fact  devoted  to  traffic, 
even  if  it  be  private  traffic.  The  principle  laid 
down  in  Grand  Surrey  Canal  Co.  v.  Hall 
(9  L.  J.  C.P.  329;  1  Man.  &  G.  392,  406) 
applied.     Att.-Gen.  v.  JEsher  Linoleum  Co.,  808. 

Private  Bight  of  Way.]— See  Easement. 


WILL. 

Absolute  Oift— Life  Estate  with  General 
Power  of  Appointment— Bepugnancy.]— A  tes- 
tator by  wUl,  after  certain  devises  and  bequests, 
gave  the  residue  of  his  real  and  personal  estate 
to  his  wife  absolutely,  and  appointed  her  execu- 
trix during  her  life  and  his  two  sons  executors 
after  her  death.  By  a  codicil  the  testator 
revoked  his  will  and  gave  all  his  property  to  his 
wife,  so  that  "  she  may  have  full  possession  of 
it  and  entire  power  and  control  over  it,  to  deal 
with  it  or  act  with  regard  to  it  as  she  may 
think  proper."  In  the  event,  however,  of  her 
not  surviving  him,  or  dying  without  having 
devised  or  appointed  the  whole  or  any  part  of 
his  property,  then  his  will  was  to  take  effect  as 
if  the  codicil  had  not  been  made : — Held,  that 
on  the  true  construction  of  the  codicil  the  wife 
took  a  life  estate  only  in  the  property  with  a 
general  power  of  appointment.  San/ord,  In  re : 
8anford  v.  Sanford,  591. 

Accumulation — Keeping  on  Foot  Policy  as 
Security  against  BepreciatiOB  in  Value  of 
Leaseholds.] — A  direction  in  a  will  to  apply  a 
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portion  of  the  rents  of  the  testator^s  leaseholds 
in  keeping  on  foot  a  policy  of  insurance  to 
secare  the  replacement  at  the  expiration  of  the 
term  for  which  the  lease  was  held  of  the  capital 
which  would  be  lost  by  not  selling  the  lease- 
holds is  not  an  accumulation  within  the  mean- 
ing of  the  Accumulations  Act,  1800,  and  is 
therefore  valid  notwithstanding  that  at  the 
testator's  death  the  unexpired  residue  of  the 
term  may  exceed  twenty-one  years.  Qa/rdiner^ 
In  re  ;  Gardiner  v.  SfmvtK  407. 

— Partial  Accumulatioxi  of  Inoome  of  Property 
— Direction  at  End  of  Ten  Tears  to  Invest 
Aceumulations  in  Pnrohaie  of  Beal  Estate— 
**  land."]— The  word  "  land  "  in  the  Accumula- 
tions Act,  1892,  s.  1,  when  read  in  conjunction 
with  the  Interpretation  Act,  1889,  s.  3,  includes 
incorporeal  as  well  as  corporeal  hereditaments. 
Consequently  a  direction  in  a  will  to  accumu- 
late the  rents  and  annual  income  of  a  mining 
property  for  ten  years  and  at  the  expiration  of 
that  time  to  invest  the  accumulations  in  the 
purchase  of  "  real  estate"  is  a  direction  to 
accumulate  "  for  the  purchase  of  land  only " 
within  the  Act  of  1892,  and,  there  being  no 
minor  in  existence  who,  if  of  full  age,  would 
be  entitled  to  receive  the  rents  and  iocome  so 
directed  to  be  accumulated,  is  void.  Supposed 
dictum  of  Chittt,  J.,  in  DansoJif  In  re; 
MellY.  Danton  (13  R.  633),  discussed  and  dis- 
approved. CVutterlniok,  In  re;  Fellowet  v. 
Fellorvee,  614. 

Ademption.] — The  question  whether  a  testa- 
mentary gift  or  appointment  is  adeemed  by  the 
subsequent  disposal  of  the  subject  of  the  gift 
during  the  lifetime  of  the  testator  is  in  every 
case  a  question  of  the  construction  of  the  will. 
Darcsett,  In  re  ;  Borvsett  v.  Meakin,  149. 

Special  Power  of  Appointment — Testamentary 
Exercise  of  Power  —  Subsequent  Compulsory 
Sale  of  Subjeot.]^If  the  gift  or  appointment  be 
given  simply  by  a  description  of  the  subject  as 
it  exists  at  the  date  of  execution  of  the  will,  it 
will  be  adeemed  if  the  subject  be  subsequently 
disposed  of  during  the  lifetime  of  the  testator. 
If,  on  the  contrary,  it  be  given  by  a  description 
which  not  only  includes  the  subject  of  the  gift 
as  it  then  exists,  but  still  includes  it  in  what- 
ever other  form  it  may  happen  to  exist  at  the 
date  of  the  testator's  death,  it  is  not  then 
adeemed  by  any  subsequent  disposal  of  it,  pro- 
vided that  at  the  testator's  death  the  original 
subject  of  the  gift  is  represented  by  actual  gifts 
wliich  can  be  identified.    lb. 

In  applying  this  principle  to  the  testa- 
mentary execution  of  a  power  of  appoiotment, 
there  is  no  distinction  between  general  and 
special  powers.    Ib» 

Ademption  — Pather  and  Child  —  Absolute 
legacy— Settled  Legacy— Subsequent  Settle- 
ment on  Legatee's  Marriage.]— A  father  be- 


queathed a  legacy  of  20,000/.  to  his  daughter, 
a  spinster— as  to  6,0002.  to  her  absolutely  and 
as  to  16,000/.  upon  trust  for  her  for  life  with 
remainder  to  her  children,  and  in  default  of 
children  upon  trust  for  her  next-of-kin.  Subse- 
quently, upon  her  marriage,  he  settled  a  sua 
of  about  7,000/.  upon  trusts  in  favour  of  her  and 
her  children,  with  ultimate  trusts  in  default  of 
children,  not  corresponding  with  the  trusts  of 
the  settled  l^acy : — Held,  that  the  marriage 
settlement  fund  must  be  taken  in  satisfaction 
jpro  tanto  of  the  settled  portion  of  the  legacy, 
and  that  the  daughter  was  entitled  to  the 
6,000/.  absolute  legacy  without  diminution. 
Furnesiy  In  re;  Furneu  v.  StalkarU,  680. 

Bequest  for  Sapair  of  Tomb—"  Longest  period 
allowed  by  law  "—Twenty-one  Tears  from  Beath 
of  Survivor  of  all  Persons  living  at  Testator's 
Death— Void  Gift— ITneertainty — Perpetuity.] — 
A  testatrix  bequeathed  a  legacy  to  trustees 
upon  trust  for  the  maintenance  and  repair  of  a 
tomb  "  for  the  longest  period  allowed  by  law, 
that  is  to  say  until  the  period  of  twenty-one 
years  from  the  death  of  the  last  survivor  of  all 
persons  who  shall  be  living  at  my  death  " : — 
Held^  that,  whether  the  bequest  was  void  as  a 
perpetuity  or  not,  it  was,  at  any  rate,  void  for 
uncertainty.  MoorCt  In  re ;  Prior  v.  Moore, 
368. 

Construction— Annuity  for  Maintenance  of 
Infant — Cesser.]- A  testator  directed  his  trus- 
tees to  pay  an  annuity  to  his  wife  during 
widowhood,  and  to  pay  to  her  a  further  annoity 
till  his  daughter  should  attain  twenty-one  to 
be  applied  by  his  wife  for  the  maintenance  and 
education  of  his  daughter :— l!he  widow  died 
while  the  daughter  was  an  infant : — He^  that 
the  further  annuity  had  not  ceased.  TaU9^  In 
re;  Yatet  v.  Wyatt,  726. 

— ^Bequest  to  Illegitimate  Children— SzprenioB 
of  Number  —  Evidence  —  Admissibility.}— Hie 
testator  gave  a  share  in  his  residue  to  "the 
three  children  respectively  of  Caroline  Lewis 
bom  prior  to  her  marriage  with  her  present 
husband."  There  were  four  such  children  (all 
illegitimate)  of  Caroline  Lewis,  bom  in  1873, 
1876,  1878,  and  1880.  The  testator  was  the 
father  of  the  three  later-bom  children,  and 
acknowledged  the  paternity  :—ffeldj  that  the 
burden  of  proof  was  on  the  child  born  in  1873 
to  shew  that  the  testator  intended  to  benefit 
him.  ffeld  also,  that  evidence  that  the  testator 
knew  of  the  existence  of  the  child  bom  in  1873 
was  admissible,  but  that  his  instructions  for  ins 
will  and  declarations  of  intention  to  benefit  the 
parties,  and  former  wUls,  were  inadmissible. 
Mayo,  In  re ;  Chester  v.  Keirl,  261. 

—Bequest  to  Illegitimate  Children— 0ift  to 
Children  by  Hame— Gift  to  Kezt-of-Kin  of 
Children— Intestacy.] — A  testator  gave  legacies 
to  his  seven  children, naming  them,  and  directed 
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biB  tornstees  to  hold  his  residuary  estate  in  trust 
in  eAual  shares  for  such  of  his  seven  children 
as  8M)uld  be  then  living  and  have  attained  or 
attaqi  the  age  of  twenty-one  years ;  daughters' 
sbaris  to  be  retained  upon  trust  to  pay  the 
incoike  to  her  for  life,  and  after  her  death  upon 
trutff  tor  her  children,  as  therein  mentioned, 
and  if  there  should  be  no  such  child,  then  in 
trust  for  the  persons  who  at  the  death  of  such 
daughter  would  have  become  entitled  to  such 
share  under  the  statutes  for  the  distribution  of 
the  personal  estates  of  intestates  in  case  she 
had  died  possessed  thereof  without  having  been 
married.  An  illegitimate  married  daughter  of 
the  testator  survived  him,  and  died  without 
ever  having  had  a  child: — Held,  that  her 
interest  in  the  residue  did  not  devolve  upon  the 
persons  who  would  have  been  her  next-of-kin 
at  the  time  of  her  death  had  she  been  legitimate, 
but  to  her  legal  personal  representative  as  if  the 
same  had  been  absolutely  bequeathed  to  her. 
Standley't  Ettate,  In  re  (L.  fi.  5  £q.  303), 
followed.  Beakint  In  re;  StarJtey  v.  Eyre* 
(63  L.  J.  Ch.  779;  [1894]  3  Ch.  666),  not 
followed.     Wood,  In  re;  Wood  v.  Wood,  866. 

—  Devise  of  <<  real  estate  "—Leasehold  Interest 
_«  Contrary  intentioB."]— A  testator  who  was 
possessed  of  the  fee-simple  in  certain  freehold 
property  subject  to  a  term  of  years,  and  was 
also  possessed  of  a  sub-leasehold  interest  in  the 
said  term  of  years  less  by  two  days  than  the 
original  term,  *'  gave  and  devised  all  his  real 
estate  whether  in  possession,  reversion,  or  re- 
mainder "  to  a  certain  devisee.  He  also  *'  gave 
and  bequeathed  all  his  leasehold  estate'' 
(except  a  certain  house  thereinbefore  specific- 
ally bequeathed)  to  his  executors.  At  the  date 
of  his  will,  the  fee-simple  in  remainder  and  the 
sub-leasehold  interest  in  the  property  in  ques- 
tion had  been  enjoyed  and  dealt  with  by  the 
testator  and  his  predeoessor  in  title  for  more 
than  twenty  years  as  a  single  freehold  estate  in 
possession : — Held,  that  although  the  sub-lease- 
hold interest  did  not  pass  under  the  devise  of 
"real  estate"  by  virtue  of  section  26  of  the 
Wills  Act,  1837,  yet  that,  having  regard  to  the 
whole  of  the  surrounding  circumstances,  it 
passed  under  the  devise  on  the  true  construction 
of  the  will.  Ouyton  and  Botenherg's  Contract, 
In  re,  761. 

— Eldest  or  Only  Son  for  Time  Being  Entitled 
to  Possession  or  Beceipt  of  Bents  and  Profits  of 
Estate  —  Exolusion  of— Estate  Disentailed  — 
Testator  not  in  Loeo  Parentis.] — In  construing 
limitations  in  an  instrument  excluding  from 
certain  benefits  an  eldest  son  for  the  time 
being  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  of  certain  estates,  a 
different  rule  is  to  be  applied  where  the  author 
of  the  instrument  is  a  parent  or  person  in  loco 
parentii  making  provision  for  a  family  from 
that  to  be  applied  where  the  author  does  not 
stand  in  that  relation  to  the  objects  of  his 
bounty.    Shuttlenorth  v.  Murray ,  (C.A.)  453. 


Testator^  who  died  in  1876,  by  his  will  made 
in  1866,  devised  his  real  estates  to  the  use  of 
his  nephew  for  life,  with  remainder  to  all  and 
every  the  son  and  sons  of  the  nephew  bom  in 
the  lifetime  of  the  testator,  or  in  due  time 
afterwards  ("  other  than  and  except  an  eldest 
or  only  son  fur  the  time  being  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and 
profits  of  certain  estates "  situate  at  C  "after 
the  decease  "  of  the  nephew  '*  as  tenant  for  life 
or  any  greater  estate  or  interest  whatsoever  "), 
severally  and   successively   in  remainder  one  . 
after  another  for  their  respective  lives.     In 
1869,  the  eldest  son  of  the  nephew,  who  was 
tenant  in  tail  of  the  C.  estates  in  remainder 
expectant  on  the  death  of  his  father,  and  was 
then  twenty-one,   joined    with    his  &ther  in 
disentailing  the  estates.    The  estates  were  sold, 
and  the  proceeds  held  on  certain  trusts,  under 
whioh  the  eldest  son  took  some  benefit.    He 
subsequently  became  bankrupt,  and  his  interest 
in  the  proceeds  was  sold.    The  nephew  was 
dead:— ITtf^,    that   the   eldest  son  was   not 
within  the  exception,  and  he  was  entitled  to  the 
first  life  interest  after  the  death  of  the  nephew 
in  the  estates  devised  by  the  testator's  will. 
CoUingwood  v.   Stanhope  (38   L.   J.  Ch.   421; 
L.  B.  4  H.L.  43)  distinguished.    Ih. 

— Estote  Tail— limitotioB  « after  the  determi- 
nation or  in  defeasanoe  of  such  estate  tail  "— 
Alternative  Gift— Barring  Entail.]— A  testator 
devised  real  estate  in  trust  for  A.  for  life,  and 
directed  the  trustees  after  A.'8  decease  to  convey 
the  same  to  the  use  of  G.  in  tail  male,  but,  if  G. 
should  be  then  dead,  to  the  use  of  the  person 
who  should  then  be  the  first  heir  male  of  the 
body  of  G.  in  tail  male,  with  remainder  to  the 
use  of  0.  in  tail  male,  with  remainder  to  his 
own  right  heirs  for  ever.  By  a  codicil  the  tes- 
tator revoked  the  devise  to  G.,  and  devised  the 
estate  after  the  death  of  A.  to  B.  in  tail  male, 
with  all  the  limitations  as  in  his  will  meia- 
tionQ^i— Held,  that  B.  took  a  vested  equitable 
estate  in  tail  male  expectant  on  the  decease  of 
A.,  and  that  the  limitation  to  the  first  heir 
male  of  G.  or  B.  was  an  estate  to  take  effect  in 
a  certain  event  after  the  determination  or  in 
defeasance  of  B.'s  estate  tail,  and  could  be 
barred  under  section  16  of  the  Fines  and 
Recoveries  Act,  1833.  Cardigan  v.  Curzon-' 
Home,  763. 

—Present  Belief  Sought  —Case  Bipe  for  Deeision 
— Dnasoertained  Persons  —  Bepresentation.]  — 
A.  and  R,  having  executed  a  disentailing  deed 
and  a  deed  of  appointment  of  a  fund  in  Court 
representing  proceeds  of  sale  of  part  of  the 
settled  property,  petitioned  for  payment  out : — 
Meld,  that,  immediate  relief  being  sought,  it 
was  not  premature  to  determine  the  construc- 
tion of  the  will,  and  that  the  trustees  of  the 
will  represented  unascertained  persons.    Ih. 

—Gift  **  so  long  as  she  romaiAs  unmarried."] — 
A  direction  in  a  will  to  set  aside  a  sum  of  200Z. 
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and  thereout  pay  to  the  testator's  widow  a  sum 
of  31.  monthly  "so  long  as  she  remains  nn- 
manied  or  until  the  said  sum  of  200^  becomes 
exhausted,  the  said  payment  of  Bl.  monthly  to 
oease  on  my  said  wife  marrying  again /'  is  an 
absolute  gift  of  the  2001.  RUhtan  v.  Coibh 
(9  L.  J.  Ch.  110;  5  Myl.  &  Or.  145)  followed. 
Howardy  In  re;  Taylor  v.  Howard,  317. 

-— Equitable  Fee-simple  —  Bule  in  Shelley's 
Case.] — Freehold  land  was  devised  to  trustees 
in  fee-simple  upon  trust  out  of  the  rents  and 
profits  to  pay  certain  annuities,  and  then  to 
pay  the  residue  of  the  rents  and  profits  to 
W.  D.  for  his  life,  and  from  and  immediately 
after  the  respective  deceases  of  the  annuitants 
and  W.  D.  upon  trust  to  convey  the  land  to- 
gether with  any  accumulations  of  rent  unto 
the  right  heurs  of  W.  D.  The  land  was  ac- 
quired compulsorily  by  a  railway  company,  and 
the  purchase-money  paid  into  Court.  The  sur- 
viving annuitant  had  previously  released  the 
property  from  her  annuity.  On  a  petition  by 
W.  D.  for  payment  out  to  Yam,— Held,  first, 
that  the  rule  in  ShsUeffs  Cote  (1  Go,  Bep.  933) 
applied  to  the  devise,  and  that  under  the  will 
W.  D.  took  an  equitable  estate  in  fee-simple  in 
the  land  subject  to  the  annuities ;  and  secondly, 
that,  in  the  circumstances,  W.  D.  was  abso- 
lutely and  presently  entitled  to  the  fund  in 
Ciourt.  Youmans^  Will,  In  re  ;  Orecut  Central 
Jtailnay,  eto  parte,  430. 

'  •— Bemoteness->Oift  Over — Splitting  up— Ab- 
solute Oift— Cutting  down— Void  Limitations.] 
— Testator  gave  his  residuary  estate,  which 
consiBted  of  personalty,  upon  trust  for  his  wife 
for  life,  and  after  her  decease  upon  trust  to  be 
divided  into  five  equal  portions,  "which  I 
allot  in  the  manner  following — to  S.  D.  I  give 
two  such  portions  to  my  brother  W.  one  such 
portion  to  my  brother  G.  one  such  portion  and 
to  the  son  or  sons  of  my  late  brother  S.  the 
remaining  one  such  portion.  But  it  is  my  will 
and  mind  that  the  two  fifth  portions  allotted 
to  the  said  S.  D.  shall  remain  in  trust,"  and 
that  she  should  be  entitled  to  take  only  the 
interest  of  the  shares  bequeathed  to  her  during 
her  life,  and  after  her  decease  "  in  trust  for  the 
benefit  of  any  child  or  children  bom  to  her  .  . . 
upon  his  or  their  attaining  the  age  of  25  years 
if  a  son  or  sons,  or  if  a  daughter  or  daughters, 
upon  her  or  their  attaining  the  age  of  21  years, 
or  upon  her  or  their  marriage  .  .  .  but  in  de- 
fault of  any  such  issue  then  and  in  that  case 
the  two  fifths  .  .  .  shall  go  and  be  divided 
a^mong  the  children  of  my  brother  C,"  to  be 
equally  divided  between  them,  payable  to  sons 
at  twenty-five  and  to  daughters  at  twenty-one 
or  marriage.  8.  D.  died  without  ever  having 
had  any  clxildren :— ^d^,  first,  that  the  gift 
over  was  not  upon  the  happening  of  two  alter- 
native evente  so  as  to  be  a  valid  gift  in  the 
event  which  had  happened,  but  was  upon  the 
happening  of  one  compound  contingency,  and 
might  in  a  possible  event  have  taken  effect  at  a 


time  too  remote  within  the  rule  against  per* 
petuities,  and  it  was  therefore  void  for  remote- 
ness ;  secondly,  that  the  gift  to  S.  D.  was  an 
absolute  gift  in  the  first  instance,  and  the 
settlement  by  which  it  was  sought  to  restiiet  it 
failing  the  absolute  gift  remained,  and  her 
shares  belonged  to  her  personal  representadyet. 
ffanoook.  In  re  ;  Watwn  v.  WaUon,  iCJL)  lU. 

JBi>er$  V.  Ckallu  (29  L.  J.  Q.B.  121 ;  7  H.L.  C. 
531)  and  Zauenee  v.  Tterney  (1  Mac  k  6. 651) 
distinguished.    lb, 

—Sum  Set  Apart  out  of  Beaidue— Devolutin— 
0ift  Over  of  Besidue  as  a  Whole.]— If  the 
will  of  a  testator  shews  an  intention  that  the 
entirety  of  his  residue  should  go  over  as  a 
whole,  a  som  directed  to  be  set  apart  cot 
of  residue  will,  on  the  failure  of  the  tnsts 
affecting  it,  fall  back  into  and  foUow  the  deeti- 
nation  of  the  remainder  of  the  residae,  and  will 
not  devolve  upon  the  next-of-kin  of  the  testator. 
Skrymiher  v.  NoHhoate  (1  Swanst.  566;  1  Wils. 
CO.  248)  observed  upon.  Parker,  1%  ft; 
Stephenson  v.  Parker,  170. 

— "Surviving"  Tenantofbr  Life— Settled  flnra 
— Stirpital  Survivorship.]— A  testatrix  gave  a 
life  interest  in  a  one-third  share  of  a  money 
fund  to  each  of  her  three  daaghtere,  M.,  C 
and  B.,  with  remainder  to  the  childien  of 
each  tenant  for  life  surviving  their  mother  and 
attaining  twenty-one,  with  a  gift  over  on  the 
death  of  any  tenant  for  life  without  leaving 
such  children  to  the  "  surviving "  tenants  for 
life  for  thdr  lives,  and  then  to  the  children 
of  the  **  said  surviving  "  tenants  for  life  in  like 
manner  as  their  orig^inal  shares  were  given,  witii 
an  oltimate  gift  over  on  the  failure  of  issue  of 
all  the  tenants  for  life.  B.  survived  hersisten, 
and  died  without  leaving  children.  At  her 
death  there  were  living  two  of  M.'s  children 
who  had  attained  twenty-one,  but  no  cbildren 
of  0.,  although  she  had  left  two  children  sni- 
viving  her,  both  of  whom  had  attained  twen^- 
one  before  their  death  i—HeUd,  adopting  the 
reasoning  of  Lord  Sblbobne  in  WaiU  v. 
LiUlenfood  (42  L.  J.  Ch.  275 ;  L.  B.  8  Ch.  70). 
and  of  Sib  Qboboe  Jessbl,  M.B,and  Goitok, 
L.J.,  in  Zueena  v.  LueeJia  (47  L.  J.  Ch.203; 
7  Ch.  D.  265),  that  the  word  *<  surviving  "  mnst 
be  construed  neither  in  its  strict  sense,  nor  as 
meaning  **  others,"  but  as  meaning  *<  surviving 
by  issue,"  and  that  consequently  M.*s  obildren 
were  alone  entitled  to  the  accruing  share. 
CHrien  v.  (THrien  ([1896]  2  Ir.  B.  469)  not 
followed.  BUkam,  In  re;  3uohana»  v.  SiU, 
518. 

—Life  Oifts  to  A,  B,  and  C— Bamaindeii  to 
Bespeetive  Ghildren—Jteferential  Gifti  to  Svr^ 
vivors  and  Botpeotive  Issue— Intaitaoy.]— A 
testator  bequeathed  three  shares  in  his  property 
to  his  thiee  sons  respectively  for  their  rwpec- 
tive  lives,  and  after  the  death  of  any  of  them 
the  testator  directed  that  the  share  of  the  one 
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BO  dying  should  go  to  sach  of  his  children  as 
shonld  attain  the  age  of  twentj-one  years  or 
(being  females)  marry,  with  a  proviso  that,  in 
case  any  of  his  said  sons  shoold  die  without 
leaving  issue  who  shonld  acquire  a  vested 
interest  in  the  share  of  their  father,  then  the 
sluue  of  such  son  should  go  to  the  surviving 
sons  and  their  respective  issue  **  upon  such  and 
the  like  trusts  and  to  and  for  such  and  the  like 
intents  and  purposes  ...  as  are  herein  declared 
with  respect  to  their  respective  original "  shares. 
There  was  no  general  gift  over  on  the  death 
of  aJl  three  sons  without  issue.  A  and  B  pre- 
deceased C,  each  of  them  leaving  issue.  0  died 
without  ever  having  had  issue  :—Reld,  that  on 
the  true  construction  of  the  will  there  was  an 
intestacy  as  to  the  share  of  C  on  his  death. 
Hdrriion  v.  BiiMrriton,  561. 

The  third  rule  of  construction  laid  down  by 
Eat,  J.,  in  Bowman,  In  re  ;  Lay^  In  re  ;  Wkfte- 
head  V.  BouUon  (41  Oh.  D.  635),  examined  and 
dissented  frouL  Wni^e  v.  Foot  (34  Beav.  349) ; 
AmoUTt  Ettate,  In  re  (39  L.  J.  Oh.  875 ;  L.  B. 
10  Bq.  262),  and  Walker^s  Ettate,  In  re  ;  Churoh 
V.  Tifaeke  (48  L.  J.  Ch.  698 ;  12  Ch.  D.  206),  not 
followed.    lb, 

— Trust  to  Bopair  Tomb  out  of  laeome  of 
Legacy— Bemainder  of  laeome  Givea  Idr  Ctood 
Charitable  Purpose— Object  Partly  Illegal- 
Whole  of  Income  Applieable  to  Cfharity.]— 
Where  a  legacy  has  been  given  to  trustees 
-  upon  trust  to  apply  the  income  in  keeping  a 
tomb  in  repair,  and  as  to  the  remainder  of  the 
income  for  valid  charitable  purposes,  then, 
the  trust  for  repair  of  the  tomb  being  void, 
the  result  of  the  failure  of  that  trust  is  that 
the  whole  of  the  income  of  the  fund  becomes 
applicable  for  the  charitable  purposes.  lUk  v. 
Att.'Gen.  (L.  R.  4  Bq.  621),  Birkett,  In  re 
(47  L.  J.  Ch.  846;  9  Ch.  D.  676),  and  Vaughan, 
In  re;  Vaughan  v.  Thonuu  (33  Ch.  D.  187), 
followed.    Bogersan,  In  re  ;  Bird  v.  Zee,  444. 

Glass  Oift  to  Ohildren— IllegitimAte  Children 
Alive  at  Date  of  "Vnil- Sep«tation— Surround- 
ing Ciroumstanoes  —  Bxtrinsie  Evideaoe.]— 
Under  a  class  gift  to  the  ohildren  of  the  tes- 
tatrix's nephew  A,  and  of  her  nieces  B  and  C, 
where  A's  children,  although  believed  by  the 
testatrix  to  be  legitimate,  are  in  fact  illegiti- 
mate, but  evidence  of  surrounding  circum- 
stances is  given  shewing  a  strong  probability 
of  the  testatrix's  intention  to  include  such 
ohildren  in  the  gift,  then  such  of  the  illegiti- 
mate children  as  have,  at  the  date  of  the  will, 
acquired  the  reputation  of  being  A's  children 
are  entitled  to  take  along  with  the  legitimate 
children  of  B  and  C.  BoH  v.  Smdrey  (38  L.  J. 
Ch.  126 ;  L.  B.  7  Eq.  170)  and  ffUl  v.  Crook 
(42  L.  J.  Ch.  702  ;  L.  R.  6  H.L.  265)  foUowed. 
Bu  BocheU  In  re;  MameU  v.  Allen^  647. 

Illegitimate  Child  Bom  after  Date  of  Will— 
Beputed  Child  —  Ezolusion.]— An  illegitimate 


child  of  A  bom  after  the  date  of  the  will,  and 
about  the  fact  of  whose  paternity  there  is  no 
question  or  dispute,  is  not  entitled  to  share 
under  the  gift,  notwithstanding  the  fact  that 
such  child  also  has  acquired  the  reputation  of 
being  A's  child  long  before  the  death  of  the 
testatrix,  and  has  always,  equally  with  each 
of  A's  otiier  illegitimate  children  who  do  take, 
been  believed  by  the  testatrix  and  her  family 
generally  to  be  the  child  of  A  bom  in  lawful 
wedlock.  Boltorij  In  re';  Broron  v.  Bolton  (65 
L.  J.  Ch.  398;  81  Oh.  D.  642),  adopted  and 
applied.  Ooeletton  v.  Ihdlalove  (43  L.  J.  Ch. 
297 ;  L.  B.  9  Ch.  147) ;  and  GoodmiCe  Trust, 
In  re  (43  L.  J.  Ch.  258 ;  L.  B.  17  Eq.  345)»  not 
foUowed.    Ih, 

Diaeretioaary  Trust  for  Beaeflt  of  Person  for 
Life  —  <<  Acenmnlatioa  "  of  Surplus  Bents  — 
Devolutioa— Income  or  Capital  of  Besiduary 
Estate.]  —  Where  a  testator,  who  died  in 
1866,  gave  certain  freehold  houses  to  his  trus- 
tees upon  trust  to  receive  the  rents,  and  after 
making  certain  payments  thereout  to  apply  the 
residue  at  their  discretion  for  the  benefit  of  his 
daughter  for  her  Ufe,  and  after  her  decease  to 
stand  seised  of  the  premises  with  any  surplus 
or  accumulation  of  rents  that  might  not  be 
Implied  for  the  benefit  of  his  daughter  in  trast 
for  her  diildren  with  limitations  over  in  default 
of  children,  and  he  also  gave  his  residuary  real 
and  personal  estate  to  his  trustees  upon  trust 
for,  amongst  other  persons,  his  daughter  for 
life,  and  alter  her  decease  upon  trust  for  other 
persons,  it  was  held  that  by  means  of  the  Accu- 
mulations Act,  1800,  the  surplus  rents  after  the 
expiration  of  twenty-one  years  from  the  testa- 
tor's death  formed  part  of  the  capital  of  the 
testator's  residuary  estate,  and  must  be  invested, 
and  that  the  income  only  of  such  investment 
was  payable  to  the  tenants  for  life.  Po]^,  In 
re  ;  Sharp  v.  Marehall,  26. 

To  direct  the  accruing  income  of  a  fund  to  be 
invested  and  the  income  of  the  investment  to 
be  paid  to  a  tenant  for  life  is  not  to  direct  an 
accumulation.    lb, 

Crawley  v.  Cramley  (4  L.  J.  Ch.  265 ;  7  Sim. 
427)  and  O'NeiU  v.  Lueas  (2  Keen,  313)  fol- 
lowed. PhiUips,  In  re;  Phillips  v.jZwy  (49 
L.  J.  Ch.  198),  commented  on  and  not  followed. 
lb, 

Gift  to  a  Class— Oift  « to  A  and  the  ohildren 
of  B,"  equaUy.]— A  gift  to  «  A  and  the  children 
of  B,"  A  and  B's  children  being  in  the  same 
degree  of  relationship  to  the  testator,  is  a  gift 
to  a  class,  and  on  the  death  of  A  in  the  tes- 
tator's lifetime  A*s  share  does  not  lapse,  but 
goes  to  B.'s  children.  Kingsbury  v.  Walter, 
(H.L.)  546. 

Oift  to  a  Class— Substitutional  Oift  on  Death 
Leaving  Issue — Period  of  Yestiag.] — ^A  testator 
directed  that,  subject  to  the  payment  of  the 
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income  of  his  residuary  real  and  personal  estate 
to  his  wife  daring  widowhood,  and  of  an  annuity 
to  her  on  her  re-marriage,  and  sabject  also  to 
the  maintenance  of  his  children  until  the 
youngest  living  should  attain  twenty-ooe,  his 
trustees  should  hold  his  said  residuary  estate 
and  the  accumulations  of  the  income  thereof 
**  in  trust  for  all  my  children  who  being  a  son 
or  sons  shall  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  shall  attain 
that  age  or  marry  to  whom  I  give  and  bequeath 
my  residuary  real  and  personid  estate  in  equal 
shares.  I  direct  that  if  any  of  my  children 
shall  die  leaving  issue  such  issue  shidl  take  his 
or  her  deceased  parent's  share  equally  as  tenants 
in  common."  The  testator  died,  leaving  sur- 
viving him  his  wife  and  three  children,  two  of 
whom,  a  son  and  a  daughter,  had  already 
attained  the  age  of  twenty-one : — Held,  that 
there  was  nothing  in  the  will  to  limit  the  con- 
tingency of  death  leaving  issue  to  less  than  the 
whole  life  of  the  first  taker  whether  a  son  or 
daughter,  and  that  the  divesting  clause,  or  gift 
over,  on  death  leaving  issue,  might  operate  not 
only  during  the  lifetime  of  the  widow,  but  also 
after  her  death.  CMahony  v.  Burdett  (44 
L.  J.  Ch.  56» ;  L.  B.  7  H.L.  388)  considered  and 
applied.  Sohnadhorst,  In  re;  Sandkuhl  v. 
Sehnadhorit,  683. 

Gift  to  Corps  of  Commissionaires— *<  To  aid  in 
purchase  of  barracks  or  in  any  other  way 
benefleial  to  the  corps  "—Yolnntary  Association 
—Charity— Perpetuity.]— A  gift  to  a  perpetual 
institution  not  charitable  is  not  necessarily 
bad.  The  gift  is  good  if  it  is  not  subject  to 
any  trust  that  will  prevent  the  existing  members 
of  the  association  from  dealing  with  it  as  they 
please,  or  if  it  can  be  constru^  as  a  gift  to  or 
for  the  benefit  of  the  individual  members  of 
the  association.  If  the  gift  is  one  which  by 
the  terms  of  it,  or  which  by  reason  of  the  con- 
stitution of  the  association  in  whose  favour  it 
is  made,  tends  to  a  perpetuity,  the  gift  is  bad. 
Clarke,  In  re;  Clarke  v.  Clarke,  631. 

The  Corps  of  Commissionaires  is  a  voluntary 
association  with  a  somewhat  special  constitu- 
tion for  the  benefit  of  able-bodied  and  disabled 
soldiers  and  sailors  alike,  which  is  mainly  sup- 
ported by  the  subscriptions  of  the  members 
and  intended  for  their  benefit;  and  idthough 
there  are  funds  appropriated  to  the  benefit  of 
the  corps  which,  taken  separately,  may  be  con- 
sidered as  charities,  the  corps  as  at  present 
constituted  would  not  appear  to  be  a  charity 
within  the  legal  meaning  of  that  expression. 
Ih. 

A  gift  to  the  committee  for  the  time  being 
of  the  corps  **  to  aid  in  the  purchase  of  their 
barracks  or  in  any  other  way  beneficial  to  that 
corps  "  is  good  on  the  ground  either  that  some 
of  the  objects  of  the  corps  are  charitable,  or 
else  that  it  does  not  tend  to  a  perpetuity,  inas- 
much as  the  committee  for  the  time  being  of 


the  corps  can  deal  with  it  in  any  way  they 
please  for  the  benefit  of  the  corps.  Dictwm  in 
Coeke  V.  Manners  (40  L.  J.  Ch.  640 ;  L.  R.  12 
Eq.  674)  approved  and  applied.  DuUon,  In  re  ; 
Peaks,  ex  parte  (48  L.  J.  Ex.  350 ;  4  Ex.  D.  64) ; 
Amoi,  In  re  ;  Carrier  v.  Price  (60  L.  J.  cIl 
670;  [1891]  3  Ch.  169);  Clark's  TrueU,  In  re 
(46  L.  J.  Ch.  194;  I  Ch.  D.  497);  Tksmson  v. 
Skakespear  (29  L.  J.  Ch.  276 ;  IDe  G.  F.  Sc  J. 
399) ;  and  Cams  v.  Lanff  (29  L.  J.  (7h.  603 ; 
2  De  G.  F.  &  J.  76)  discussed  and  distinguished. 

n, 

€Kft  without  Seference  to  Age  or  Poverty— 
Perpetuity— Condition.]— The  testator  made  the 
following  gifts:  "I  bequeath  to  the  Vintnersf 
Company  .  .  .  the  portrait  of "  a  named  person 
*'  to  be  hung  up  by  them  in  a  conspicaoiis  part 
of  their  common  hall  and  always  retained  in 
that  position.  And  upon  condition  that  they 
aooept  the  said  bequest  of  the  said  portrait 
with  the  obligation  aforesaid  I  bequeath  to  the 
said  company  the  sum  of  4,0002.  .  .  .  enjoining 
the  said  company  out  of  the  income  of  the 
said  sum  of  4,000^  to  keep  in  due  and  proper 
repair  the  said  portrait,  cleaning  and  re-gildhig 
its  frame  not  less  than  once  in  every  four  years, 
the  surplus  of  the  said  income  to  be  applied 
....  for  the  benefit  of  individuals  **  answering 
a  particular  description  without  any  reference 
to  age  or  poverty,  "and  if  applied  by  way  of 
annuity,  no  single  annuity  to  exoeed  502.  per 
annum  "  i—Beld,  that  the  gift  of  the  {dctuie 
was  vab'd,  the  condition  imposed  being  a  can> 
dition  subsequent,  but  that  no  part  of  the  gift 
of  the  4,000Z.  legacy  could  be  supported  as  a 
charitable  gift,  and  therefore  it  failed  wholly, 
as  infringing  the  rule  against  perpetuity. 
Oassiot,  In  re;  FladgaU  v.  Vintners  Co,,  242. 

Besidne  —  Contingent  Oift  —  Xntemiediata 
Income.]— The  testator  made  a  residuary  gift 
in  trust  for  all  the  children  of  his  sister  who 
being  sons  should  attain  the  age  of  twenty-one 
years,  or  being  daughters  should  attain  that 
age,  or  marry  under  that  age,  in  equal  shares, 
and  if  there  should  be  only  one  such  child,  the 
whole  to  be  in  trust  for  that  one  dbild ;  and  in 
the  event  of  his  sister  not  having  any  children 
or  child  who  should  attain  a  vested  interest 
then  over.  The  sister  had  never  had  any  chil- 
dren who  lived  more  tlum  a  few  hours,  and  was 
forty-six  years  of  age :— JJi^^tf,  that  the  gift 
carried  with  it  the  hitermediate  income,  and 
that  the  income  undisposed  of  must  be  accumu- 
lated for  twenty-one  years  £rom  the  testatox's 
death,  or  until  the  fund  became  divisible. 
Love,  In  re;  €hreen  v.  Trihe  (47  L.  J.  Ch.  783), 
dissented  from  on  this  point  Taylor,  In  re; 
Sma/rt  v.  Taylor,  636. 

Specific  Devise  —  Failure  —  "  Besiduary  de> 
vise ''— Bestrietion  as  to  Tenure.]— A  devise  of 
"  all  other  my  freehold  messuages  or  tenements 
at  W.  and  elsewhere"  is  a  good  **residiiazy 
devise  "  within  section  25  of  the  Wills  Act^  1837, 
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80  as  to  include  the  subject-matter  of  a  previous 
specific  devise  hj  the  testator  which  has  failed. 
It  is  not  necessary  in  order  to  constitute  a  good 
residuary  devise  that  it  should  apply  to  real 
estate  of  any  tenure,  copyhold  as  well  as  free- 
hold. Springett  v.  Jmings  (40  L.  J.  Oh.  848  ; 
L.  R.  6  Ch.  833)  distinguished.  Mtuon,  In  re  ; 
Ogdm  V.  Mason,  (C.A.)  343. 

Charitable  Gift.]— See  Chabht. 

Devise  of  Seal  Estate   to   Charity.]  —  See 
Chasity. 

Forfeiture  Clanio.]— See  Condition. 

General    Power — Appointment — Severance— 
Ineome.]— See  Poweb. 

Will  of  Harried  Woman— Assent  of  Husband.] 
—See  Husband  and  Wife. 


WOBDS. 

«  Absent  himself,"  251. 

(( Beoome  vested  in  some  other  person/'  180. 

*«  Call  or  other  sum  due,"  90. 

<<  Cause  to  be  printed,"  237. 

«  Charitable  uses,"  747. 

<«  Clam,"  658. 

«  Concealed  fraud/' 206. 
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«  Domestic  purposes/'  859. 

«  Brain/'  668. 
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«  First  refusal/' 468. 


«  euUty  of  any  default/'  270. 

**  Interested  or  concerned  in  any  contract/' 
334. 

« Invented  word/'  318. 

«Land/'  614. 

<<Xanagement  and  administration/'  38. 

«  Mineral/'  847. 

«  Hot  unduly  preferring/'  474. 

**  OlIiBr  to  the  public/'  434. 

«  Parish/' 604. 

«  Profits  avaUable  for  dividend/'  176. 

«  Purporting  to  be  a  will/'  601. 

<*  Seasonable  notloe/'  783. 

*«  Beasonably  necessary  or  proper/'  203. 

«  Besiduary  devise/'  343. 

''Several  fishery/'  730. 

"  Sewer/'  668,  678,  844. 

<' Subject  to  be  invested  in  the  purchase  of 
lands,"  694. 

"Surviving,"  618. 

"Temporary,"  607. 

"Trade,  maaufitMture,  or  business,"  869. 

<«  Vndue  or  fraudulent  preference,"  94. 

"ITnfdr  dealing/'  788. 

"irse,"21. 
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318. 


Digitized  by 


Google 


TABLE  OF  CASES. 

CHANCEKY  DIVISION.— LAW  JOURNAL  REPORTS,  VOL.  LXX. 


Acworth  V.  Stone ;  Power,  In  re ;  Stone,  In  re, 

778 
Adams ;  Lowe  v,,  783 
Aflalo  V.  Lawrence  &  Bollen,  Lim.,  797 
Alexander's  Timber  Co.,  In  re,  767 
Allen ;  Mansell  v. ;  Da  Boohet,  In  re,  647 
Alston,  In  re ;  Alston  r.  Houston,  869 
Amalgamated  Syndicates,  In  re,  726 
Anglesey  (Marquis),  In  re ;  Wilmot  v.  Gardiner 

(C.A.),  810 
Anglo-Continental     Chemical     Works,     Lim. ; 

Saccharin  Corporation  v.,  194 
Amot  r.  United  African  Land  Co.  (C.A.),  806 
Ashton  Vale  Iron  Co.  v.  Bristol  Corporation 

(O.A.).  230 
Att.'Gen.  v.  Cole,  148 

V.  Crewe;  Sandbach  School  and  Alms- 
house Foundation,  In  re,  604 

—  V.  Bsher  Linoleum  Co.,  808 

V.  London  County  Coundd  (C.A.),  367 

;  Panes  v. ;  Bond,  In  re,  12 

V.  Simpson  (C.A.),  828 

V.  Wilson  (C.A.),  234 

Bagot  Pneumatic  Tyre  Co.  r.  Clipper  Pneumatic 

Tyre  Co.,  128 
Bank  of  England ;  Oliver  v.,  377 
Bank  of  Syria,  In  re;  Owen  and  Ashworth's 

Claim ;  Whitworth's  Claim  (C.A.),  82 
Banks ;  Power  v.,  700 

Barnard  Castle  Urban  Coimcil  v.  Wilson,  859 
Barrow ;  Summers  v. ;  Walker,  In  re,  229 
Bassett ;  Damper  v.,  657 
Bastable's  Trustee ;  Pearoe «?.,  446 
Bath  V,  Bath,  270 

Bedford  (Duke)  v.  EUis  (H.L.),  102 
Beeley  v.  Sidebottom ;  Sidebottom,  In  re  (C.A.), 

448 
Belham,  In  re ;  Richardes  v.  Yates  (CA.),  474 
Bellerby  v,  Rowland  and  Marwood's  Steamship 

Co.,  616 
Belmore  (Countess)  r.  Kent  County  Council,  501 
Berry  v.  Halifax  Commercial  Banking  Co.,  85 
Bevan  v.  Webb  (C.A.),  636 
Beverly,  In  re;  Watson  r.  Watson,  296 
Bilham,  In  re ;  Buchanan  r.  Hill,  618 
Bird,  In  re ;  Evans,  In  re ;  Dodd  v.  Evans,  514 
•— —  V.  Lee ;  Rogerson,  In  re,  444 
Black  and  White  Publishing  Co.;   Fisher  v, 

(C.A.),  176 


Blackbume  v,  Hope-Edwaides,  99 

Blackpool  Motor-Car  Co.,  In  re;  Hamilton  r. 

Blackpool  Motor-Car  Co.,  61 
Blades ;  Great  Western  Railway  v.,  847 
Blow;  Hand  v.  (C.A.),  687 
Blundell's  Trusts,  In  re  (C.A.),  622 
Bolam ;  Donglas  r.  (C.A.),  1 
Bond,  In  re ;  Panes  v.  Att.*Gen.,  12 
Borax  Co.,  In  re;  Foster  v.  Borax  Co.  (C.A.), 

162 
Borland's  Trustee  v.  Steel  Brothers  &  Co.,  51 
Boustead  r.  Cooper ;  Van  Straubenzee,  In  re, 

826 
Bowden  r.  Yoxall  (C.A.),  6 
Bragge ;  Johnson  v.,  41 
Brenchley  r.  Higgins  (C.A),  788 
Bright  V.  River  Plate  Construction  Co.,  59 
Brindley ;  Greenhalgh  v.,  740 
Bristol  Corporation ;  Ashton  Vale  Iron  Co.  r. 

(C.A.),  230 
British  Motor  Syndicate  v.  Taylor  (CJL),  21 

Mutoecope  and  Biograph  Co.  v.  Homer,  S79 

Broad,  In  re ;  Smith  v.  Draeger,  601 

Brodhurst ;  Powell  v.,  687 

Brutton  &  Bumey,  Lim.,  In  re ;  and  Bomey's 

New  Cross  Brewery,  Lim.,  In  re  (C.A.),  309 
Buchanan  v.  Hill ;  Bilham,  In  re,  618 
Bumey's  New  Cross  Brewery,  Lim.,  In  re  ;  and 

Brutton  &  Bumey,  Lim.,  In  re  (C.A),  309 
Burrows  v.  Lang,  607 
V,  Matabele  Gold  Reefs  and  Estates  Co. 

(C.A.),  434 

Callender ;  Mears  v.,  621 
Campbell-Davys  r.  Lloyd  (C.A.)»  714 
Canadian  Agricultural  Coal  and  Colonisation 

Co. ;  Mortgage  Insurance  Corporation  r.,  684 
Cardigan  v,  Curzon-Howe,  763 
Carrington ;  Elliman  v.,  677 
Cary  and  Lett's  Contract,  In  re,  663 
Chaplin  k  Co.  v.  Westminster  Borough,  679 
Chester  v.  Keirl ;  Mayo,  In  re,  261 
Chisholm's    Settlement,    In    re ;    Hemphill^ 

Settlement,  In  re;  Hemphill  v.  Hemphill, 

533 
Chown;  Stevens  v.,  571 
City  of  London  Electric  Lighting  Co.  v.  London 

Corporation  (C»A.),  334 
Clark ;  Stevens  «.,  671 
Clarke,  In  re ;  Clarke  v.  C3ark^,  631 


Digitized  by 


Google 


Vol.  70.] 


TABLE  OF  CASES. 


xlvii 


Clipper  Pneamatic  Tyre  Co. ;  Bagot  Pneamatic 

Tyre  Co. «.,  128 
Clatterbnck,  In  re ;  Fellowes  v.  Fellowes,  614 
Cole;  Att.-Gen.  v.,  148 
Coles  V,  Coles,  324 
Coley,  In  re ;  Gibson  v.  Gibson,  153 
ColUnghamr.  Sloper  (C.A.),  361 
Coliison  r.  Warren  (C.A.).  382 
Consett  Iron  Co.,  In  re,  198 
Cook  V,  Mitcbam  Common  Conservators,  223 
Coombs ;  Mancbester  Brewery  Co.  v.,  814 
Cooper ;  Bonstead  v. ;  Van  Straubenzee,  In  re, 

826 
Cory ;  Dovey  r.  (H.L.),  763 
Costa  Bica  Bailway  v,  Forwood  (C.A.),  385 
Cowley,  In  re,  88 
Crewe ;  Att.-Gen.  v. ;    Sandbacb    School  and 

Almshouse  Foundation,  In  re,  604 
Criohton'g  Oil  Co.,  In  re,  639 
Curzon-Howe ;  Cardigan  v.,  763 
Cutbush ;  Spencer  v. ;  Maybew,  In  re,  428 

Damper  v.  Bassett,  667 

Dayt?.  Kelland  (C.A.),  3 

Debenham  v.  Sawbridge,  625 

Deeley;  Edmonton   Union  v,;  Taylor,  In  re 

(C.A.),  [1I.C.1  332 
De  Falbe.  In  re ;  Ward  r.  Taylor  (C.A,),  286 
De  Verges  v.  Sandeman,  Clark  &.  Co.,  47 
De  Winton  ;  Bichards  v.,  719 
Dixon  V.  Steel,  794 

Dodd  V.  Evans;  Bird,  In  re;  Evans,  In  re,  614 
Dodson  V.  Downey,  864 
Douglas  V.  Bolam  (C.A.),  1 
Dovey  v,  Cory  (H.L.),  753 
Downey ;  Dodson  v.,  854 
Dowsett,  In  re ;  Dowsett  v.  Meakin,  149 
Draeger ;  Smith  r. ;  Broad,  In  re,  601 
DriscoU ;  Watts  v.  (C.A.),  167 
Da  Bochet,  In  re ;  Mansell  v.  Allen,  647 
Duncombe ;  Walker  v. ;  Walker,  In  re,  417 

Eastwood  Brothers,    Lim.    v.   Honley    Urban 

Council  (C.A.),  313 
Edey ;  Silkstone  and  Haigh  Moor  Coal  Co.  v. 

(C.A.),  774 
Edmond ;  White  v. ;  White,  In  re,  300 
Edmonton   Union  v.   Deeley;    Taylor,    In    re 

(C.A.)  [1I.C.],  332 
Elliman  r.  Carrington,  677 
Elliot  r.  North,  217 
BUis ;  Bedford  (Duke)  v.  (H.L.),  102 
Esher  Linoleum  Co. ;  Att.-Gen.  v.,  808 
Ethell  and  Mitchell  &  Butler's  Contract,  In  re, 

498 
Evans,  In  re ;  Bird,  In  re ;  Dodd  v,  Evans,  614 

;  Bichards  v.,  719 

Ewart  V.  Fryer  (O.A.),  138 

Faulkner;  Hildesheimer  v.  (C.A.),  800 
Fellowes  r.  Fellowes ;  Clutterbuok,  In  re,  614 
Fewster,  In  re ;  Herdman  v.  Fewster,  264 
Fisher  v.  Black  and  White  Publishing  Co.  (C.A.), 

175 
Fladgate  v.  Vintners  Co. ;  Gassiot,  In  re,  242 


Fleming  v.  Loe,  805 

Forwood ;  Costa  Bica  Bailway  v.  (C.A.),  385 
Foster  v.  Borax  Co. ;  Borax  Co.,  In  re  (C.A.), 
162 

V.  New  Trinidad  Lake  Asphalt  Co.,  123 

:  Haynes  r.,  302 

Fraser  v.  Leavers ;  Morley,  In  re  (O.A.),  710 

Fryer;  Ewart  v,  (C.A.),  138 

Fumess,  In  re ;  Fumess  v.  Stalkartt,  680 

Garden ;  Bivington  v.,  282 

Gardiner,  In  re ;  Gardiner  v.  Smith,  407 

;   Wilmot  v. ;  Anglesey  (Marquis),  In  re 

(C.A.),  810 
Gkudner  v.  Hodgson's  Kingston  Brewery  Co. 

(CJL.),  604 
Gare ;  Pollard  v.,  404 
Gaselee,  In  re,  441 

Gassiot,  In  re  ;  Fladgate  v.  Vintners  Co.,  242 
Gavin  and  Lloyd's ;  Kelly's  Directories,  Lim.,  v. 

237 

(No.  2)  ;  Kelly's  Directories  v.,  786 

Gibson  v,  Gibson ;  Coley,  In  re,  163 

Ginder;   Metropolitan  Electric  Supply  Co.  t?., 

862 
Gledhill ;  Sutcliflfe  v. ;  Greenwood,  In  re,  326 
Graham ;  Hewlings  v.,  668 

V.  Wroughton  (C.A.),  673 

Gray,  In  re,  133 

Great  Central  Bailway,  Ex  parte:  Youmans' 

Will,  in  re,  430 

Western  Bailway  v.  Blades,  847 

Greenhalgh  v,  Brindley,  740 

Greenwood,  In  re ;  Sutcliffe  v.  Gledhill,  326 

Gregg  V,  Holland ;  Holland,  In  re,  626 

Guedalla ;  Montefiore  t\,  180 

Guyton  and  Bosenberg's  Contract,  In  re,  751 

Haedicke  and  Lipski's  Contract,  In  re,  811 
Halbot  r.  Lens,  126 

Halifax  Commercial  Banking  Co  ;  Berry  »„  85 
Hall ;  Leavers  v. ;  Leavers,  In  re  (C.A.),  710 
Hamilton  v,  Blackpool  Motor-Car  Co.;  Black- 
pool Motor-Car  Co.,  In  re,  61 
Hanbury  v.  Jenkins,  730 
Hancock,  In  re  ;  Watson  v.  Watson  (C.A.),  114 
Hand  v.  Blow  (O.A.),  687 
Hare  and  O'More's  Contract,  In  re,  46 
Harris,  In  re ;  London  County  Council,  ex  parte, 

Harrison  v.  Harrison,  651 

Harrold  v.  Plenty,  662 

Hartley  v.  Pendarves,  746 

Harvey,  In  re ;  Harvey  r.  Harvey,  694 

;  Lawson  v. ;  Bichards,  In  re,  699 

Hastings  v.  Stenotyper,  Lim. ;  Stenotyper,  Lim., 

In  re,  94 
Hayes,  In  re ;  Turnbull  r.  Hayes  (C.A.),  770 
Haynes  v.  Foster,  302 
Hayward,  In  re ;  Tweedie  v.  Hay  ward,  156 
Hedley  r.  Webb  [M.C],  663 
Hemphill's    Settlement,     In    re;    Chisholm*s 

Settlement,  In  re ;  HemphiU  v,  Hemphill,  533 
Herdman  r.  Fewster ;  Fewster,  In  re,  254 
Hewlings  r.  Graham,  568 
Higgins ;  Brenohley  v,  (C.A.),  788 


Digitized  by 


Google 


xlviii 


CHAKCERY  DIVISION, 


[1901 


Hildesheimer  v.  Faolkner  (O.A.),  800 
Hill ;  Bachanan  v, ;  Bllham,  In  re,  618 

;  Merttens  v.»  489 

Hodgson's  Kingston  Brewery  Co.;  Gardner  v. 

(C.A.).  604 
Holland,  In  re ;  Oregg  v.  Holland,  625 
Homer ;  British  Mntosoope  and  Biograph  Co. «., 

279 
Honley  Urban  Council ;    Eastwood    Brothers, 

Lim.r.  (C.A.),S18 
Hope-Kdwardes ;  Blackbume  v.,  99 
Houston ;  Alston  r. ;  Alston,  In  re,  869 
Howard,  In  re ;  Taylor  v.  Howard,  817 
Hunt  r.  Lnck,  SO 

Ilfraoombe  Permanent  Mutual  Benefit  Building 
Society,  In  re,  66 

Jaoobs  V.  Morris,  183 
Jenkins ;  Hanbury  v.,  730 
Johnson  «.  Bragge,  4L 

Kelland;  Bay  v.  (C.A.),  3 

Kelly's  Directories,  Lim.,  v,  Gavin  and  Lloyd's, 

237 

V (No.  2).  786 

Kent  County  Council;  Belmore  (Countess)  v., 

601 
Kerly,  In  re  (O.A.),  189 
Keyser ;  New  York  Trust  and  Securities  Co.  v., 

330 
King's  College,  Cambridge  v,  Uzbridge  Rural 

Council,  844 
Kingsbury  r.  Walter  (H.L.),  546 
Knight;  Hedley  r.  [M.C],  663 

;  Webb  V,  [M.C.],  663 

r.  Williams,  92 

Knott  End  Railway,  In  re  (C.A.)»  463 
KofiSer ;  Lever  v.,  395 

Lady  Forest  (Murchison)  Gold  Mine,  In  re,  275 

Lang ;  Burrows  v.,  607 

Langdale,  In  re,  38 

Langham  v.  Langham ;  New's  Settlement,  In  re 

(C.A.),  710 
Lavell ;  London  G(eneral  Omnibus  Co.  v.,  17 
Lawrence  &  Bullen,  Lim. ;  Aflalo  v.,  797    . 
Lawson  «.  Harvey ;  Richards,  In  re,  699 
Leavers,  In  re ;  Leavers  v.  Hall  (O.A.),  710 

;  Fraser  v. ;  Morley,  In  re  (C. A.),  710 

Lee;  Bird  v.;  Rogerson,  In  re, 444 

Leeds  Grammar  School,  In  re,  89 

Lens ;  Halbot  v.,  126 

Lever  v.  Koffler,  395 

Lewis  V.  Sutton ;  Sutton,  In  re,  747 

Llewelyn  r.  Washington ;  Maddock,  In  re,  660 

Lloyd;  Campbell-Davys  v.  (O.A.),  714 

Lloyd's  Bank  v.  Pearson,  422 

Loe;  Fleming  t;.,  805 

London  Corporation ;  City  of  London  Electric 

Lighting  Co.  v.  (C.A.),  334 
and  County  Banking  Co.  r,  Nixon  (CJL), 

477 

;  Taylor  v.  (C.  A),  477 

County  Council ;  Att.-Gen.  v.  (C.A.),  367 

,  Ez  parte ;  Harris,  in  re,  432 


London    General     Omnibus    Co.     v.     Lavell 

(C.A.),  17 
Graving  Dock  Co. ;  Union  Lighterage  Co. 

v.,  658 

Music  Hall,  Lim. ;  Underwood  v.,  743 

and  Northern  Bank,  In  re ;   McConnell's 

Case,  261 
Lowe  V.  Adams,  783 
Lubbock;  Smith    v.;  New   Zealand   Midland 

Railway,  In  re  (C.A.),  696 
Luck  ;  Hunt  v.,  30 

McCallnm,    In   re;    McCallum  r.    McCallnm 

(C.A.),  206 
McConnell's  Case ;  London  and  Northern  Bank, 

In  re,  251 
Maddock,  In  re ;  Llewelyn  v.  Washington,  660 
Magdalen  College,  Oxford,  In  re,  821 
Manchester  Brewery  Co.  v.  Coombs,  814 
Racecourse  Co. ;   Manchester  Ship  Canal 

Co.  V,  (CA.).  468 
Ship  Caiuil  Co.  v.  Manchester  Raoeoonrse 

Co.  (C.A.),  468 
Mannesman  Tube  Co.,  In  re;  Yon  Siemens  r. 

Mannesman  Tube  Co.,  566 
Mansell  v.  Allen ;  Du  Bochet,  In  re,  647 
Marlborough  (Dowager  Duchess)  r.  Marlborough 

(Duke)  (C.A.;,  244 
Marshall ;  Sharp  v. ;  Pope,  In  re,  26 
Marten,  In  re ;  Shaw  v.  Marten,  354 
Maryon- Wilson's  Settled  Estates,  In  re,  500 
Mason,  In  re ;  Ogden  v.  Mason  (C.A.),  343 
Matabele  Gold  Reefs  and  Estates  Co. ;  Burrows 

V,  (C.A.),  434 
Maunder;  Tweedie  r.;  M6gret,  In  re,  451 
Mayhew,  In  re ;  Spencer  v.  Cutbush,  428 
Mayo,  In  re;  Chester  v.  Keurl,  261 
Meadows ;  Pulman  v.,  97 
Meakin ;  Dowsett  v. ;  Dowsett,  In  re,  149 
Mears  v.  Callender,  621 
M6gret,  In  re ;  Tweedie  v.  Maunder,  461 
Melbourne  Brewery  and  Distillery,  Lim.,  In  re, 

198 
Merttens  v.  Hill,  489 

Metropolitan  Electric  Supply  Co.  v.  Ginder.  862 
Middlemas  v.  Stevens,  320 
Midland  Railway  v.  Wright,  411 
Mitcham  Common  Conservators ;  Cook  v.,  223 
Montefiore  v,  Guedalla,  180 
Moon ;  Turner  v.,  822 
Moore,  In  re ;  Moore  v.  Moore,  321 

;  Prior  r.  Moore,  358 

Morley,  In  re ;  Fraser  v.  Leavers  (C.A.),  710 
Morris ;  Jacobs  r.,  183 
Morrison,  In  re ;  Morrison  v.  Morrison,  399 
Mortg^age  Insurance  Corporation  v.  Canadian 

Agricultural  Coal  and  Colonisation  Co.,  684 
MuUer  r.  Trafford,  72 
Murray ;  Shuttleworth  v.  (C.A.),  453 


National  Biscuit  Co.'s  Application,  In  re,  318 

United  Investment  Corporation,  In  re,  461 

Neaverson  «.  Peterborough  Rural  CouncU,  35 
New  Gold  Coast  Exploration  Co.,  In  re,  366 
Trinidad  Lake  Asphalt  Co. ;  Foster  r.,  183 


Digitized  by 


Google 


Vol.'  70.] 


TABLE  OF  GASES. 


xlix 


New  York  Trust  and  Securities  Co.  v.  Keyser, 

330 
Zealand  Midland  Railwaj,  In  re ;  Smith  v. 

Lubbock  (O.A.),  596 
NeVs  Settlement,  Li  re ;  Langham  v.  Langham 

(C.A.),  710 
Nixon;   London  and  County  Banking  Co.  v. 

(C.A.),  477 
North;  Elliot ».,  217 
North- West  Argentine  Railway,  In  re,  9 

Ogden  V.  Mason ;  Masqn,  In  re  (C.A.),  343 
Oliver  v.  Bank  of  England;  377 
Owen  &  Ashworth's  Claim  ;  Whitworth's  Claim ; 
Bank  of  Syria,  In  re  (C.A.),  82 

Palmer ;  Whitaker  v. ;  Whitaker,  In  re  (C.A.),  6 

Fanes  v.  Att.-Qen. ;  Bond,  In  re,  12 

Panhard  et  Levassor  (Soci6t6  Anonyme  Andens 
Etablissements)  v,  Panhard  Levassor  Motor 
Co.,  Lim.,  738 

Levassor  Motor  Co.,  Lim. ;    Panhard   et 

Levassor  (Soci6t6  Anonyme  Andens  Etablisse- 
ments) t7.,  738 

Pares ;  Scott-Chad  v, ;  Scott-Chad's  Settlement, 
In  re,  426 

Parker,  In  re ;  Stephenson  v,  Parker,  170 

Parson,  In  re ;  Parson  v.  Parson,  563 

Payton  v.  Snelling,  Lampaid  &  Co.  (H.L.),  644 

Pearce  v.  Bastable's  Trustee,  446 

Pearson ;  Lloyd's  Bank  r.,  422 

Pendarves ;  Hartley  «.,  745 

Peterborough  Rural  Council;  Neaverson  v.,  35 

Pitt-Rivers,  In  re ;  Scott  v,  Pitt-Rivers,  257 

Player  and  Sons'  Trade  Mark,  In  re,  359 

Plenty ;  Harrold  v.,  562 

Pollard  r.  Gare,  404 

Pope,  In  re ;  Sharp  v.  Marshall,  26 

Powell  r.  Brodhurst,  687 

Power,  In  re ;  Stone,  In  re ;  Acworth  v.  Stone,  778 

V.  Banks,  700 

Prior  V,  Moore ;  Moore,  In  re,  358 

Pulman  v.  Meadows,  97 

Radford  &  Bright,  Lim.,  In  re,  78 

(No.  2),  352 

Randt  Gold-Mining  Co.  v.  Wainwright,  90 
Redman,  In  re ;  Warton  v,  Redman,  669 
Rendell,  In  re ;  Wood  v.  Rendell,  266 
Richards,  In  re ;  Lawson  v.  Harvey,  699 

V,  De  Winton,  719 

V,  Evans,  719 

Richardes  v.  Tates ;  Belham,  In  re  (C.A.),  474 
River  Plate  Construction  Co. ;  Bright  v.-,  69 
Rivington  r.  Garden,  282 
Roberts ;  Stanford  v. ;  Stanford,  In  re,  208 
Rogerson,  In  re ;  Bird  v,  Lee,  444 
Rosenberg  and  Guyton's  Contract,  In  re,  751 
Rowland     and     Marwood's    Steamship    Co. ; 
Bdlerby  v.,  616 

Saccharin    Corporation    v.   Anglo-Continental 

Chemical  Works,  Lim.,  194 
St.  Hilda's  Incorporated  College,  Cheltenham, 

In  re,  266 
Sandbaoh  School  and  Almshouse  Foundation, 

In  re :  Att-Gen.  v,  Crewe,  604 
Vol.  70.— Ohanc. 


Sandeman,  Clark  k.  Co. ;  De  Verges  v.,  47 
Sanderson ;  Wright  v, ;  Wright's  Trusts^  In  re 

(C.A.),  119 
Sandkuhl  v.  Schnadhorst ;  Schnadhorst,  In  re, 

583 
Sanford,  In  re ;  Sanford  v.  Sanford,  591 
Sawbridge ;  Debenham  v.,  525 
Schnadhorst,  In  re ;  Sandkuhl  v,  Schnadhorst, 

683 
Scott  9.  Pitt-Rivers;  Pitt^ Rivers,  In  re,  267 
Scott-Chad's  Settlement,  In  re ;  Scott-Chad  v. 

Pares,  426 
Selous,  In  re ;  Thompson  v,  Sdous,  402 
Septimus  Parsonage  &  Co.,  In  re,.  706 
Sharman,  In  re ;  Wright  «.  Sharman,  671 
Sharp  V.  Marshall ;  Pope,  In  re,  26 
Shaw  17.  Marten ;  Marten,  In  re,  354 
Shuttleworth  v.  Murray  (C.A.),  463 
Sidebottom,  In  re ;  Beeley  r.  Sidebottom  (C.A.), 

448 
Silkstone  and  Haigh  Moor  Coal  Co.  r.  Edey 

(C.A.),  774 
Simpson;  Att.-Gen.  v.  (C. A.),  828 
Sloper;  Collingbam  v.  (C.A.),  361 
Smart  v.  Taylor;  Taylor,  In  re,  636 
Smith  V.  Draeger ;  Broad,  In  re,  601 
V.  Lubbock ;  New  Zealand  Midland  Rail- 
way, In  re  (C.A.),  596 

;  Gardiner  v. ;  Gardiner,  In  re,  407 

;  Turner  t>.,  144 

Smith's  Settled  Estates,  In  re,  273 
Snelling,  Lampard  k  Co. ;  Payton  v,  (H.L.),  644 
Spencer  v,  Cutbush ;  Mayhew,  In  re,  428 
Spindler  and  Mear's  Contract,  In  re,  420 
Stalkartt ;  Fumess  v. ;  Fumess,  In  re,  680 
Stanford,  In  re ;  Stanford  v.  Roberts,  203 
State  of  Wyoming  Syndicate,  In  re,  727 
Steel  Brothers  &  Co. ;  Borland's  Trustee  v.,  51 

;  Dixon  ».,  794 

Stenotyper,  Lim.,  In  re;    Hastings  v.  Steno- 

typer,  Lim.,  94 
Stephenson  v.  Parker ;  Parker,  In  re,  170 
Stevens  v.  Chown,  571 

V,  Clark,  671 

;  Middlemas  v.,  320 

Stone,  In  re ;  Power,  In  re ;  Acworth  v.  Stone, 

778 
Summers  v,  Barrow ;  Walker,  In  re,  229 
Sutcliffe  V.  Gledhill ;  Greenwood,  In  re,  326 
Sutton,  In  re ;  Lewis  v.  Sutton,  747 

Tavener  ;  Wilson  ».,  263 

Taylor,    In    re;    Edmonton  Union  v.  Deeley 

(C.A.)  [1I.C.],  332 

;  Smart  v,  Taylor,  636 

;  British  Motor  Syndicate  v,  (C.A.),  21 

V.  Howard ;  Howard,  In  re,  317 

V.  London  and  County  Banking  Co.  (C.A.), 

477 

;  Ward  V, ;  De  Falbe,  In  re  (OJl.),  286 

Teede  &  Bishop,  Lim.,  In  re,  409 
Thompson  v.  Selous ;  Selous,  In  re,  402 
Trafford ;  Muller  r.,  72 
Tumbull  r.  Hayes ;  Hayes,  In  re  (C. A.),  770 
Turner  9.  Moon,  822 

V.  Smith,  144 

3Q 


Digitized  by 


Google 


i 

■'t 


CHANCSBY  DIVISION. 


[IMl 


Tweedie  r.  Haywaid ;  Hay  wud  In  re,  165 
r.  ManndiBr;  H6gret,  In  re,  461 

Underwood  t?.  London  Mosio  Hall,  Lim.,  748 
Union  Lighterage  Go.  v,  London  Oraving  Dock 

Co.,  668 
United  African  Land  Go. ;  Amot «.  (O.A.),  306 
Service  Association,  In  re;   Young,  ex 

parte,  16 
Uxbridge    Roral    Connoil;     Kins's    College, 

Cambridge  v.,  844 

Van  Stranbenzee,  In  re ;  Bonstead  v.  Cooper,  852 
Vintners  Co. ;  Fladgate  v. ;  Gassiot,  In  re,  242 
Von  Siemens  v.  MannesmanfTube  Co. ;  Mannes- 
man  Tnbe  Co.,  In  re,  666 

Wainwright ;  Bandt  Oold-M ining  Co.  v.,  90 
Walker,  In  re ;  BnmmerB  v.  Barrow,  229 

;  Walker  v.  Duncombe,  417 

and  Oakshott's  Contract,  In  re,  666 

Walter;  Kingsbury  v.  (H.L.)»  546 

Ward  V.  Taylor;  De  Fftlbe,  In  re  (C.A.),  286 

Warren ;  Collison  v.  (C.A.),  882 

Warton  v.  Bed  man ;  Bedman,  In  re,  669 

Washington:   Llewelyn  v.;   Haddock,  In  re, 

660 
Watson  V.  Watson ;  Beverly,  In  re,  295 

V. ;  Hancock,  In  re  (C.A.),  114 

Watt;  Whitbread  &  Co.  v.,  616 
Watts  V,  DrisooU  (C.A.),  157 
Webb ;  Bevan  v.  (C.A),  636 


Webb ;  Hedley  «.  [■.€.].  663 

«.  Knight  [K-C],  663 

WeUbome,  In  re  (C^),  172 

Westminster  Borough ;  Chaplin  h  Co.  v.,  679 

Whitaker,  In  re ;  Whitaker  v.  Palmer  (C. A),  6 

Whitbread  &  Co.  v.  Watt,  515 

White,  In  re;  White  v.  Bdmond,  300 

¥niitworth's  Claim ;  Owen  k  Ashworth's  Claim ; 

Bank  of  Syria,  In  re  (C.A.),  82 
WiUiams;  Knight  v.,  92 
Wilmot  V.  Ga»3iner;  Anglesey  (Maiqnis),  In 

re  (C.A.).  810 
Wilson ;  Att.-Gen.  t^  (OA.),  234 

;  Barnard  Castle  Urban  Cooncil  v.,  859 

V.  Tavener,  263 

Wood,  In  re;  Wood  r.  Wood,  866 

V.  Bendell;  Bendell,  In  re,  266 

Wright ;  Midland  BaUway  v.,  411 

V.  Sharman ;  Sharman,  In  re,  671 

Wright's  Trusts,  In  re;  Wright  v.  Sandenon 

(C.A.),  119 
Wronghton;  Graham  «.  (C.A),  673 
Wyatt ;  Yates  r. ;  Yates,  In  xe,  725 
Wyoming  State  Syndicate  In  re,  727 

Yates,  In  re ;  Yates  r.  Wyatt,  726 

;  Bichaides  v. ;  Belbam,  In  re  (C.A.).  474 

Yonmans'  Will,  In  re ;  Great  Central  Bailway, 

ez  parte,  430 
Young,  Ez  parte ;  United  Servloe  Associatioii, 

In  re,  15 
Yozall;  Bowden  v,  (CJL),  5 


PRIKTBD  BY 

KP0TTI8WOODE  AND  CO.  LTD.,  NSW-STBEET  SQUAR* 

LOKDOK 


Digitized  by  ^ 


Google    ^ 


n 


Digitized  by  VjOOQ IC 


3  bios  0li2  6H0  bSS 


GooQle   1 


Digitized  by  VjOOQ 


